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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



HOLT et al. V. BBRGBVIN et al 

(Circuit Court, N. D. Idaho. February 13, 1894.) 

No. 48. 

Fedbrai. Courts— Jurisdictional Amotjnt— Joindbk of Causes. 

Two parties, having clalms for labor performed for the same employer, 
whlch arose under separate contracts, were supported by separate evl- 
• dence, and whlch would resuit in several judgments, joined their clalms 
In a single suit, seeking to enforce a lien for their clalms by virtue of a 
law of Idaho whlch allows any number of parties to join In the same 
action, where they clalm liens on the same property. The suit was re- 
moved to the circuit court, where It appeared that neither clalm amounted 
to $2,000, though their aggregate exceeded that sum. Held, construing 
Rev. St. § 914, that the clalms were in their nature separate, and that 
their jolnder could not glve the fédéral courts jurlsdictlon, whatever might 
be their aggregate amount. 

At Law. On motion to remand. Action by Samuel H. Holt 
and oth.ers against Louis Bergevin and otliers. Motion granted. 

James W. Reid and P. Tillinghast, for complainants. 
James H. Hawley, for défendants. 

BEATTY, District Judge. The complainants hâve moved to re- 
mand the cause. TJieir claims — each of which is less than $2,000, 
Irat aggregate over that sum — are for labor performed by them 
for défendants, against whom they ask judgment, and for a lien upon 
property to secure the judgment. The claim of each complainant 
rests upon his separate contract. It must be supported by separate 
testimony, and any judgment recovered must be, in effect, several, 
for each complainant, for the amount found due him. The complain- 
ants hâve joined their several separate causes of action in one suit, 
through the authority given them by a statute of the state of Idaho 
providing that "any number of persons claiming liens against the 
same property may join in the same action." The only question for 
considération, under this motion to remand, is whether, in the na- 
v.GOf.do.I — 1 
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tional courts, such causes of action can be joined. If they cannot 
be, the motion must prevail as to the entire cause, as each daim is 
less than $2,000. 

There are différent classes of cases in which several plaintiflfs, 
défendants, or claims may be joined; as, when the action is in eject- 
ment for several distinct tracts of land, and it appeara that there 
had been a joint entry and ouster by différent parties, and a joint 
judgment can be had against the défendants. Friend v. Wise, 111 
TJ. S. 797, 4 Sup. et. 695. So, when the question was concerning an 
injunction against the enforcement of several judgments, each in- 
volving the same facts, and ail between the same parties, it was held 
that they might be ilnited iïi the 6ame action. Marshall v. Holmes, 
141 U. S. 595, 12 Sup. Ct. 62. It is also held, in a class of actions 
which, in character, more resemble the one under considération, 
that several parties may join in one action when they hâve a com- 
mon interest in some fund, and the object is, not to procure several 
judgments against it iii favor of each party, but one judgment, to 
hâve it paid, into oouç^ or ipto some depository, tliereafter to be dis- 
tributed by some appropriate proceeding among ail parties entitled 
to it, according to their respective rights. In Davies v. Corbin, 
112 U. S. 36, 5 Sup. et 4, several persons were permitted to join in 
an action against a tax coUector to compel him to coUect a tax, and 
pay it as a gross sum or ftmd into the treasury, whence it would be 
paid to the parties according to the prior judgments they had're- 
covered against the taxpayers. There was no controversy between 
the tax collector and the parties as to the amount to be paid to each, 
— ^that was to be settlèd between the parties through some other 
proceedings,— but the only question was the collection and payment 
into the depository ordered by the court of a certain sum, the 
amount of which had been determined by prier agreements and pro- 
ceedings. In Handley v. Stutz, 137 U. S. 366, 11 Sup. Ct. 117, 
several creditors of an insolvent corporation brougbt a joint action, 
in behalf of themselves and ail others in similar situation who 
desired to join, against the stockholders, for the payment into court 
of the amount due from them to the corporation, tiie same to be used 
by the court as a trust fund for the payment of the creditors. The 
only question for détermination was whether the stockholders should 
pay the amount they o^red the corporation. Its distribution to the 
creditors was not an issue in that action. The rule is stated in 
Gibson v. Shufeldt, 122 U. S. 30, 7 Sup. Ct. 1066, as foUows: 

"Generally Bpeaklng, howeyer, it may be sald that the Jolnder In one suit 
of several plàintlffs or défendants who mlght hâve sued or been sued In 
separate actions does not enlarge the appellate jurlsdictlon; that, when prop- 
erty or money is clalmed by several persons, sulng together, the test Is 
whether they clalm It under one common rlght, the adverse party havlng no 
interest in its apportlonment or distribution among them, or claira it under 
separate and dlstiiact rights, each of which is eontested by the adverse party." 

And in Clay v. Pield, 138 U. S. 479, 11 Sup. Ct. 419: 

"The gênerai principle observed In ail is that if several persons be joined 
in a suit in equlty or admiralty, and hâve a common and undivided interest, 
tliough separable as between themselves, the amount of their joint claims 
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or Mablllty will be the test of jurisdictlon; but where their interests are dis- 
tinct, and they are jolned for the sake of convenience only, and because 
they form a class of parties whose rights or llabllitles arose out of the same 
transactions, or hâve relation to a common fund or mass of property sougbt 
to be administered.'such distinct demands or Uabilltiles cannot be aggregated 
together for the purpose of glvlng this court jurisdictlon by appeal, but each 
must stand or fall by Itself alone." 

In this cause, each complainant has his separate claiin, to be sup- 
ported by testimony applicable to it alone ; and for each there must 
be the équivalent of a separate judgment, notwithstanding aU 
may be framed into a single document The proceeding would in- 
volve in one action, in effect, as many différent trials as there are 
complainants. While ail the complainants ask a lien for the secur- 
ity of their several claims against the same property of the défend- 
ants, they hâve no joint interest therein. They are not asking this 
court to lay its hand upon a fund or property to be used in the 
liquidation of certain adjudicated and determined claims, as in the 
cases cited; but, on the contrary, each has a separate contest with 
the défendants, to détermine whether he has a claim against them. 
There can be no question that, without some enabling statute, each 
complainant, even under the state practice, would be compelled to 
maintain his separate action; and it is equally clear that this court 
has not jurisdiction of the cause, unless it is conferred by the state 
etatute allowing such joinder ôf cause in the state court, but it must 
be conceded that the United States courts are invested with juris- 
dictlon alone through national authority, and that state etatutes 
can neither confer nor annul it. While section 914, Rev. St., pro- 
vides for a lOce practice and procédure in the state and national 
courts "in civil causes other than equity and admiralty," it has 
been frequently held that rights granted by state laws will be en- 
forced, either at law or in equity, in the United States courts; and in 
Davis V. Gray, 16 Wall. 221, it is said that: 

"A party, by golng Into a national court, does not lose any rlght or appro- 
prlate remedy of whieb he might hâve avalled hlmself In the state coiu:t of 
the same locallty." 

The United States courts, so far as they can, in harmony with 
United States laws and the rules of practice applicable to such 
courts, do enforce ail rights granted by state laws, and in certain 
classes of cases f oUow state procédure ; but the question raised hère 
is one of jurisdiction, and not that of procédure, or the enforcement 
of a right granted by state laws. If, under the pretext of enforcing 
a right granted by the state, this court should assume a jurisdiction 
which otherwise it could not hâve, it would permit a state statute to 
détermine its jurisdiction, which, of course, cannot be conceded. 
If there were a United States statute which, in express terms, de- 
clared, in cases like this, that the parties could not join in a single 
action, no one would contend that such a law could be controlled 
by a state statute. It is true there is no statute expressly so framed, 
but the law, in effect, is such. Ail laws must be held to convey 
that meaning which is given them by the construction of courts. 
The suprême court has placed such construction upon the laws now 
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in force as opérâtes to exdude cases of tMs class from the jurisdic- 
tion of national courts. This construction is équivalent to a déclara- 
tion of the existence of such a law, and is as potent as would be a 
law framëd ip express terms. 

The conclusion then must be that under the laws of the United 
States, and the practice of its courts, such causes of action as are 
involved in this suit cannot be joined to constitute the jurisdictional 
amount The motion to remand is granted. 



rOX >. MAOKAT et al. 
(Circuit Court, N, D. Californla. February 12, 1894.) 

1. Removal — SbpArablb Controteest — Joint and Severai Actions. 

The complaint alleged that défendant M. and hls associâtes owned a 
eontrolling interest in the stock of a certain corporation, and by means 
thereof chpse , certain persons as directors, and throngh them defrauded 
the corporation and Its other stockholders, of whom plaintlffi was one, 
of large sunis"<jf money; and this mbnéy the complainant sought to re- 
cover. Only part of the alleged directors were made défendants, and one 
of M. 's associâtes was also omltted. ïïeld that, the right of action being 
joint and several, brlnging the action against part of the tort-feasors only 
Is not an élection to treat' It as several only, and hence there is not a 
separable controversy between plaintiff apd M., within the meaning of the 
removal acts. 

8. Same— Sevebaii Accottntino. 

Xhe complaint concluded with a prayer that "défendants may account 
for ail the wrongs alleged, and on such accounting repay ail snms realized 
by sald défendants, or any of them." Beld, that this Is not a prayer for 
a several account, and the controversy Is not separable on that ground. 

8. Same— Nominal Parties. 

Under the allégations of the complaint, the directors appear to hâve 
been actual participants in the frauds charged, and hence they are not 
merely nominal parties, who can be dlsregarded in arranging the parties to 
the controversy for purposes bf removal. 

H. S. Siebert, for plaintijBE. 

Garber, Boalt & Bishop and W. E. F. Deal, for défendants. 

McKENNA, Circuit Judge, (orally.) This action was originally 
brought in the superior court of San Francisco, and transferred 
hère on the pétition of défendant Mackay, on the ground that the 
real plaintiffs are Fox and the Consolidated California & Virginia 
Mining Company, and, as between him and them, there is a contro- 
versy separable from that between them and the other défendants, 
and that he is a citizen of the state of Nevada. The complaint is 
very long, and, for the purpose of considering the point in contention, 
it is only necessary to say that it contains a cause or causes of action 
in tort. It allèges that the défendants Mackay, Jones, and Flood 
were the owners of the majority of the stock of the Consolidated 
California & Virginia Mining Company, and by reason thereof the 
défendants caused Fish, FoUis, and O'Connor, and certain others, 
from time to time to be elected directors of said corporation, and 
through them cheated and , defrauded it and its stockholders by con- 
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tracts made with thé Comstock Mill & Mining Company, also côn- 
troUed by said Mackay, Jones, and Plood, by whicb the latter Com- 
pany was paid an exorbitant price for crushing the ores of tbe Con- 
solidated California & Virginia Mining Company, and that, besides, 
the ores were crushed in an imperfect manner, not more than 70 
per cent of the métal thereof being extracted, and that the "slimes, 
tailings, and residues" obtained by said milling company and 
Mackay, Jones, and Flood were worth the sum of |2,500,000, or 
thereabonts; that Mackay, Jones, and Flood, through said other de- 
fendants as directors of the Consolidated California & Virginia 
Mining Company, causçd to be issued certain shares of stock to 
certain persons for their beneflt, which were worth in the open 
market, within a year afterwards, over |2,000,000, and that dividends 
were paid thereon in the full sum of $567,918. The plaintiff fur- 
ther allèges that the stockholders of said corporation, other than the 
said individual défendants, are scattered throughout the world, and 
that it is impracticable to make them ail parties, and he therefore 
sues for aU; that the directors of said corporation were requested 
to bring the suit, but that they refused, having coUuded and con- 
federated with said Mackay and Jones, and now are colluding and 
confederating with them. 

The f rauds alleged in the complaint corer a considérable period of 
time, and during such time several sets of directors were succes- 
sively elected. Those elected were Fish, Hull, FoUis, O'Connor, 
Frier, Havens, and Wells; Fish and O'Connor and Hull for the 
whole time. Hull is dead; Havens has been a director only since 
February 26, 1886. Fish, O'Connor, and Wells only are made de- 
fendants; the other directors are omitted. Flood died on the Ist 
of December, 1889, and his légal représentatives are not made 
parties to the suit. It is contended by défendant Mackay that the 
liability of défendants is joint and several, and that plaintiff has 
elected to treat it as several by omitting some of the tort-feasors, 
and therefore the controversy as to him was made separable. This 
view is supported by counsel with very great strength of reason- 
ing, but I am unable, nevertheless, to concur in it. 

The language of the act of congress, as amended in 1887, is : 

"And when In any suit mentioned In thîs section there shall be a controversy 
which is wholly between citizens of différent states, and which can be 
fully determlned as between them, then one or more of the défendants actually 
Interested in said controversy may remove said suit into the circuit court of 
the United States for the proper district." 

"A separable controversy does not mean a separable cause of 
action," Judge Wallace said in Boyd v. Gill, 19 Fed. 148, foUowing 
the décisions of the circuit court of the second and eighth circuits. 
On the other hand, it was held in the seventh circuit, whenever 
the suit was founded on a cause of action which could be made 
joint or several at the élection of the plaintiff, a nonresident de- 
fendant could remove the suit, though sued jointly with résidents 
of the same state as plaintiff. The test adopted was that, be- 
cause the défendants were severally liable, the controversy was 
several. A différent test, however, was applied by the suprême 
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court iHiEwlroad Co. v. Ide, 114 XT. S. 52, 5 Sup. Ct. 735, and Pirie 
V. Tyedt:,'àl5 tr. S. 42, 43, 5 Sup. Ct 1034, 1161. The test in thèse 
cases for both actions on contract ànd actions on torts was made 
to be that wMch the plaintiff made it in his pleadings. In the 
firet case the court said : 

"The cauile of action Is the subject-matter of the controversy; and that 
te, for ail the purposes of the suit, whatever the plaintiff déclares It to be In 
hls pleadinga. • • • The controversy la the case, and the case is not 
divisible." 

In tbe latter case, which was an action in tort, the court said: 
"We are uùable to dlstlnguish this case In principle from that" 

But in the cage in 115 U. S., 5 Stip. Ct.: 

"There is hère, accordlng to the complaint, but a single cause of action, 
and that la the âlleged mallclous prosecution of the plaintiffs by ail the 
défendants, acting in concert. The cause of action is several as well as Joint, 
and the plaintiffs mlght hâve sued each défendant separately, or ail Jointly. 
It was for the plaintiffs to elect which course to pursue. They did elect to 
proceed against ail jointly, and to this the défendants are not permitted to 
object. The fact that a judgment in the action may be rendered against a 
part of the défendants, only, does not divide a joint action in tort into sepa- 
rate parts any more than it does a joint action on contract." 

The défendant, however, contends that the plaintiff, by suing 
less than ail of the tort-feasors, has elected to make the action ser- 
eral as to ail, though a number be joined in the suit, and the con- 
troTersy is separable as to each; and it is further contended that 
this View is supported by the décisions of the suprême court supra. 
In bath cases ail the défendants were sued, but that was not the 
detennining test. It is true, the court said, "The plaintiff might 
hâve sued each défendant separately, or ail jointly," but it does 
not mean to say, as a literal construction of its language would 
make it say, that plaintiff could not hâve sued some of the de- 
fendants, but must hâve sued one or ail. It was the plaintiffs 
right to sue some; not ail, or one. Electing to so sue some, the 
controversy would theri be dedared bythe pleadings to be wheth- 
er^ under the facts aJleged, the défendants sued would ail be liable to 
him. This would be the case, and it is as indivisible as to the 
défendants sued as if others were joined. To join others would 
extend the remedy to them as well; not change or divide the 
grounds of it. The controversy is single when it seeks the same 
remedy against aU the défendants sued on the same facts; that is, on 
the same case. Hence the expression of the suprême court in 
Bailroad Co. v. Ide, supra, "The controversy is the case, and the 
case is not divisible." 

The défendant further argues, but not with mnch însistence, that 
the prayer of the complaint is for several, as well as joint, account- 
Ing, and the action is therefore brought within the doctrine laid 
down in Boyd v. Gill, 19 Ped. 149, — which is, when a several ac- 
connt is prayed for, the controversy Is separate, — and 21 Blatchf. 
543. I do not so read the complaint Its prayer is that the dé- 
fendants — ail of them — "account • • * for ail the wrongs, 
frauda, and breaches of trust • • • alleged, * • • and, on 
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Buch accounting, repay and restore ♦ • • ail srims gained, real- 
Ized, or obtained by said défendants, or any of them, * ♦ • 
and such other further relief as may be proper in the premises." 
The right of the plaintifif is to hâve restored to the company he 
représenta ail sums it was defrauded of, if it was defrauded; and 
the measure of relief would be such sums, whether they were lodged 
in the hands of one défendant or distributed evenly or unevenly 
among them ail. The accounting is prayed against ail. 

The défendant further urges that the directors are not connected 
with the frauds, and are but nominal parties, and must be disre- 
garded in arranging the parties to the controversy. But the com- 
plaJnt charges them with being participants in the acts of fraud; 
maybe not as directly and precisely as it might, but suflticiently for 
the purposes of this motion. They could not hâve been ignorant 
and inactive. As to the other défendants, they may be said to 
hâve been instruments as to the company, whose ofiflcers they were 
in every proper sensé, — they were principals in the frauds. It 
would be extending too much indulgence to assume that the oifi- 
cers of a valuable mine, which "had acquired," to quote the com- 
plaint, "a high réputation for the known richness of its ore de- 
posits," shoTild, besides paying an exorbitant price for milling 
them, accept, during a séries of years, only 70 per cent, of their 
real product,. givîng to others two and a half millions of dollars, 
the property of the company which they represented. Again, it 
would be extending too much indulgence to assume that they were 
ignorant of the value of the stock of the company which they is- 
sued. It was their duty to know. I think, therefore, that the 
coniplaint, as far as this motion is concerned, is sufficient to con- 
nect O'Connor, Fish, and Wells with the frauds aUeged. The mo- 
tion to remand is therefore granted. 



THOMAS V. EAST TENNESSEE, V. & G. RY. CO., (COOK, Intervener.) 
(Circuit Court, N. D. Georgia. February 17, 1894.) 

RECEIVERS — iBTjaRIKS TO EMPLOYES — COMPENSATION. 

Where a person in the employ of a receiver has been Injured In the dis- 
charge of his duty without négligence on the part of either, the court may 
order that his wages be paid him for the tlme during wMch he was dl8- 
abled, in the view that the officers of the court should be required to act 
towards their employés as persons of ordlnary hnmanity and right feellng 
would act under similar circumstances; but such compensation should 
be conflned to faithful and deservlng employés, and to those who merit 
such considération. Missouri Pac. Ry. Co. v. Texas & P. Ry. Co., 33 Fed. 
701; Id., 41 Fed. 319,— limited. 

In Equity. On exceptions to master's report. Intervening pé- 
tition of Frank G. Cook in the suit of Samuel Thomas against the 
East Tennessee, Virginia & Georgia Railway Company. Excep- 
tions sustained. 

Smith, Glenn & Smith, for plaintiff. 
Dorsey, Brewster & Howell, for défendant. 
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NEWMAN, District Judge. This was an action against Henry 
Fink and Charles M.*McGhee, receivers bf the Èast Tennessee, Vir- 
ginia & Georgia EaUway Company, to recover damages for injuries 
aJleged to hâve been sustained by the intervenèr by reason of the 
négligence of the servants and agents of the receivers. The spé- 
cial master found that both the intervenèr and the receivers were 
free from négligence; that there was no liability on the part of 
the receivers to the intervenèr for bis injuries. He suggests to 
the court, hoAvever, on the authority of Missouri Pac. By. Co. v. 
Texas & P. Ey. Co., 33 Fed. 701; Id., 41 Fed, 319,— decided by Cir- 
cuit Judge Pardee, — the propriety of requiring the receivers to 
pay to the intervenèr his wages for the time he was actuaUy laid 
up on account of his injuries. To pay the intervenèr for his lost 
time is a mère gratuity, of course, there being no légal liability 
on the part of the receivers. The view of the circuit judge doubt- 
less was that the receiVers, as offlcers of the court, should be required 
to act towards their employés; as persons of ordinary humanity and 
right feeling would do under similar circumstances towards their 
employés. If an individual acting for himself, or even as head of the 
corporation, who has a faithful employé who is injured, although 
without any fault on the part of the employer or the other employés, 
the injured employa being himself free from fault, the employer, 
if actuated by proper feeling, would feel disposed to at least allow 
the injpred person compensation for his lost time. As stated, it was 
probably tbis view of the matter which actuated the circuit judge 
in màldng the orders he did in the cases named. No views are 
expressed and no reasons are given by the circuit judge such as to 
show to what extent or to what character of cases he believes the 
rule should be applied. 

Instruction by the court to receivers to compensate injured em- 
ployés under the circumstances and for the reasons above stated, 
it seems to me, should be conflned to faithful and deserving em- 
ployés, and to those who merit such considération at the hands of 
the employer. It cbuld hardly be claimed that if a receiver had 
in his service an employé who had been négligent and unfaithful 
in the discharge of his duties, and who had been kept in his serv- 
ice simply because he had no one for the time being to supply his 
place, and such employé was injured without fault on the part of 
the receivers, the court would require them to pay such person 
anything in a case where they are not legally liable. It seems to 
,me that, while the court might very well direct its offlcers to do 
that which a just employer would ordinarily do, it would not re- 
quire him to go beyond that, and give the money which he holds 
for the beneflit of the creditors of the corporation to one whoUy 
undeserving. To hold that it is the duty of , receivers of a raUroad 
in every case where an employé is injured, and both the receiver 
and employé are free from fault, to pay the employé his wages 
for his lost time, would establish a rule which would necessarily 
drift into a matter of légal right, and ingraft an entirely new prin- 
ciple on our jurisprudence. This I do not believe the circuit 
judge intended. His orders were doubtless conflned to the par- 
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tieular cases before him, whicli were probably such as comxnended 
themselves to Mm, and there was no intention to establish a précè- 
dent or a new rule of law such as I hâve indicated. With this 
expression of views on the subject, it is ordered that this case be 
referred back to the spécial master for the purpose of determin- 
ing whether or not, considered as above indicated, the intervener 
is entitled to hâve from the receivers his wages for his lost time. 



CENTRAL TRUST CO. OF NEW YORK v. SHBPFIELD & BIRMING- 
HAM COAL, IRON & RY. CO. 

ALABAMA IRON & RY. CO. et al. v. ANNISTON LOAN & TRUST 

CO. et al. 

(Circuit Court, N. D. Alabama, N. D. February 21, 1894.) 

1. Courts — Term Timb and Vacation — Sales — Coni'irmation. 

Equlty Rule No. 1, U. S, Cir. Ct., provldes that "the circuit coiu-ts, as 
courts of equity, shall be deemed always open for the purpose of * * * 
issuing and returning mesne and final process," etc. Beld, that the ques- 
tion of the confirmation of a sale made under a decree in chancery is one 
as to the exercise and sufficlency of final process, and may be determined 
in vacation, especlally when each of the parties has brought the other 
before the chanceUor on the subject by a rule nisi,— the one to show cause 
why the sale should not be confirmed; the other, why It should not be 
set aside. 

2. JuDiciAL Sales— Tbrms and Advertisbment— Prospective Act. 

Act Cong. March 3, 1893, regulating the manner in whlch property shall 
be sold under orders and decrees of any United States courts, is pro- 
spective, only, in its opération, and does not apply to cases where decrees 
hâve been rendered prior to that act, specifically provlding for the place 
of sale, and the time and place for advertisement. 
8. Same — Confirmation — Manner of Sale — Peioh. 

An objection that property was sold at judicial sale as a whole, and 
not In the parcels in whlch it actuaUy existed, and that either of such 
parcels was of sufflcient value to discharge the lien for which the whole 
was sold, is not available agalnst confirmation of the sale, where neither 
party objected to the decree Which dlrected its sale as a whole, and 
where there is no offier to pay hlgher price in case the bldding shall be 
reopened. 

In Equity. On rule to shov? cause against confirmation of sale. 
The original proceeding was a Mil flled by the Central Trust Com- 
pany of New York against the Sheffield & Birmingham Coal, Iron 
& Eailway Company. The Anniston Loan & Trust Company filed 
an intervening pétition in this suit, and had a decree therein. The 
Alabama Iron & Eailway Company and others thereupon flled a 
supplemental and dépendent bUl of complaint against the trust 
Company and others. Rule absolute. 

Henry B. Tompkins, for complainants. 
Knox & Bowie, for défendants. 

Before PAEDEE and McCOEMICK, Circuit Judges, 

PARDEE, Circuit Judge. In the case of The Central Trust Com- 
pany V. The SheflQeld & Birmingham Coal, Iron & Eailway Company^ 
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the Anniston Loân & Trust Company, intervenei)', holder of certain re- 
cel ver's certiflcates Msued in the main case, obtained a decree November 
22, 1892, condemning Napoléon Hill, trustée, or hls assignée, the 
Alabama Iron & BaUway Company, and James C. Neely, trustée, or 
his assignée, the ïoAvnley Coal & Coke Company, to pay or cause to 
be paid to the Interyener, the Anniston Loan & Trust Company, a 
corporation created under the laws of the state of Alabama, or to 
Knox & Bowie, its solicitors of record, or to Milton Humes, spécial 
master, the sum of $29,675, and ail the costs of the case, within 20 
days from the signing of the decree, and otherwise that the said 
Milton Humes, spécial master, shall forthwith proceed to sell at 
public outcry, for cash, to the highest bidder, ail of the property 
described in the certain two mortgages, and purchased by Napoléon 
Hill and J. C. Neely, trustées, under a decree of foreclosure in 
above-en^tled suit of Central Trust Co. v. ShefSeld & Birmingham 
Coal, Iron & Ky. Co., of date December 3, 1889, in the city of Hunts- 
ville, Madison county, Ala., in front of the IJnited States goyern- 
ment bi^jlftlug in the said city, giving 30 days' notice in some news- 
paper pûbUshed in said county of the time, terms, and place of sale, 
and that the said spécial master shall exécute proper deeds of con- 
veyance to the purchaser upon receipt of the purchase money, and 
place Kini in possession of the property purchased. The said de- 
cree also speciflcally described the property thus ordered to be sold, 
and the decree further provides that the spécial master, Milton 
Humes, shall make report of his action in the premises to the court. 
This decree; on appeal to the circuit court of appeals for the ûfth 
circuit, w^s afflrmed. 6 C. C. A- 24?, 57 Fed. 25. Thereafter, and 
after the expiration of 20 days, the spécial master advertised the 
said property, as required in said decree, by publication of the time 
and place of sale for 30 days in the Huntsville Daily & Weekly 
Argus, ai newspaper published in the city of Huntsville, Ala., to be 
sold oh Monday, the 22d day of January, 1894 Pending that ad- 
vertisement, the Alabama Iron & Railway Company, a corporation 
created by and existing under the laws of the state of Alabama, 
the Towlïléy Coal & Coke Company, a corporation created by and 
existing under the laws of the state of Alabama, Napoléon Hill, 
trustée, and J. C. Neely, trustée, brought their supplemental and 
dépendent bill of complaint against the Anniston Loan & Trust 
Company, and therein reoited the litigation in this court previously 
had in relation to the decree and order of sale obtained by the 
Anniston Loan & Trust Company, as hereinbefore recited. The 
complainants averred that the spécial master had caused to be 
advertised the property for sale under the said decree, and aasigned 
the foUowing objections and complaints agaiust the same: (1) 
That no advertisement had been made in any other paper or in 
any other place, except Huntsville, Ala., although the property ad- 
vertised to be sold was none of it situated in Madison county, Ala., 
in which county Huutsville is situated, but is situated in the coun- 
ties of Colbert, Franklin, Marion, Winston, Walker, and Fayette, 
although said advertisement recites that the said property is situ- 
ated only in the counties of Colbert, Walker, and Fayette. (2) 
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That the said advertisement is illégal, in that it undertakes to sell 
property lying in six différent counties, in each of which counties 
there is a newspaper published, without haying said property ad- 
vertised in either of said counties wherein it lies, and that the said 
advertisement is illégal and void because the sale is net advertised 
to be made upon the premises, nor in a county where any portion 
of said real estate is situated, as provided by the act of congress 
approved March 3, 1893, entitled, "An act toregïdate the manner 
in which property shall be sold under orders and decrees of any 
United States courts." (3) That said advertisement, so made, con- 
tains a description of what was formerly the Sheffield & Birming- 
ham Railroad, now known as the Birmingham & Tennessee Kiver 
Railroad, which property at one time was a part of the ShefiBeld 
& Birmingham Coal, Iron & Eailway Company'» property, but upon 
which it is averred that the claim of the said Anniston Loan & 
Trust Company never bore any lien. (4) That the levy upon and 
advertisement of a large quantity of property situated in so many 
différent counties is unnecessary and onerous, and can resuit in no 
possible good to any one connected with the litigation; that the 
three fumaces situated in the six acres of ground in SheflQeld, Col- 
bert county, are worth several hundred thousand dollars, and couild 
easily be made to yield at forced sale a sum of money largely in 
excess of the claim of the Anniston Loan & Trust Company; fur- 
ther, that other properties levied upon were of sufficient value to 
pay the claim of the Anniston Loan & Trust Company. The prayer 
of the bUl was for an injunction restraining the sale of properties 
of the complainant, or any part of them, from being made by the 
spécial master, as set forth in his advertisement, on the 22d day 
of January, 1894, and for gênerai relief. 

Upon this bUl, on a rule nisi, the injunction on the hearing was 
denied. Thereafter, on the 22d day of January, 1894, the spécial 
master proceeded to make the sale of ail the property described 
in the decree and mentioned in his advertisement, except that of 
the said line of railroad formerly known as the Sheffleld & Bir- 
mingham Railroad, and at said sale said property was bid for and 
purchased by John H. Noble, trustée, he being the best and last 
bidder therefor, for the sum of |35,000. The said purchaser com- 
plied with the terms of sale, and thereupon the spécial master put 
the said purchaser in possession of the property sold. On the Ist 
day of February, 1894, the Alabama Iron & Railway Company flled 
an amended and supplemental bill to the bill of complaint filed in 
the cause on the 13th of January, 1894, therein reciting that the 
spécial master, Milton Humes, in accordance with his advertise- 
ment referred to in the original bill, exposed for sale, and sold, ail 
of the property described in the decree, except the property of the 
ShefBeld & Birmingham Railroad Company, now known as the Bir- 
mingham & Tennessee River Railroad Company; that, at said 
sale, John B. Knox, Esq., counsel for the Anniston Loan & Trust 
Company, bid in the whole of said property, which was sold in 
lump, and not in parcels, — including the property belonging to the 
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Alabaioa Iron & Kailway Cîompany, and also the property belonging 
to the Townley Ooal & Coke Company,— for the sum of |35,000, and 
had the same knocked down to J. H. Noble, trustée for the Anniston 
Loan & Trust Company; that immediâtely after the sale, and with- 
out any report being flled by said spécial master, said spécial mas- 
ter ex^cuted and delivered to said Noble, as trustée, a deed for the 
whole of said property, and thereupon a writ of assistance was ob- 
tained, without any order of court therefor, and the marshal for 
the northem district of Alabama thereunder placed the said Noble, 
his attorneys or agents, in possession of a part, if net the whole, of 
said prOperty of the Alabama Iron & Eailway Company, and in 
possession of a part, if not the whole, of the property of the Townley 
Coal & Coke Company. The complainants aver that said sale was 
illégal and roid because of the facts set forth and shown in the 
original biU; that the deéd given by said spécial master is Ulegal 
and ¥oid because no report of said sale was made by him to the 
court, and no confirmation thereof had and obtained, and that the 
action of the purchaser in procuring the writ of assistance was also 
illégal (ÈendTéid. Complainants further aver that the properties 
bdonging to the Alabama Iron & Eailway Company cos^ in cash, 
âboat $1,100,000, or more; that the properties belonging to the 
Towhley Coal & Coke Company cost, in cash, |200,000, or more. 
The prayer of this amended and supplemental bill was for a decree 
declaring thé saJe illégal and void, declaring the deed of the spé- 
cial master to the purchaser invalid and of no effect, and that the 
properties so sold should be deliTered up to the complainants, to be 
held and possessed by them until there shall be a légal sale of the 
same, and a légal deed by the spécial master, and légal possession 
obtained by whomsoever shall be the légal purchaser. They fur- 
ther pray for writ of injunction against John H. Noble, trustée, his 
agents, attorneys, and abettors, restraining and enjoining them 
from retaining possession, custody, or control of said properties, or 
any part of them, or in any wise selling or disposing of said proper- 
ty so lllegally purchased by them, and from using, operating, or in 
âny manner interfering with or incmnbering, the same, until the 
final decree of the court Upon this biU the complainants obtained 
a rule nisi directing John H. Noble, trustée, and the Anniston Loan 
& Trust Company, to show cause on the 12th day of February, 1894, 
before Don A. Pardee, circuit judge, at his chambers in New Or- 
léans, why the injunction prayed for should not issue pendente lite, 
and further obtained a restraining order, as follows: 

. "United States Circuit Court for tlie Nortliem District of Alabama, 
Northern Division. 

"In Equlty. 

"Alabama Iron and Ballway Company et al. v. Anniston Loan and Trust 

Company et al. 
"Upon reading and considering the foregoing bill, being an amended 
and supplemental bill to the biU of coinplaint flled In this cause on the 
13th of January, 1894, It is ordered that the same be filed, and that the 
défendants, the Anniston Loan & Trust Company and J. H. Noble, trustée, 
do show cause before me, at my chambers, in New Orléans, La., on Mou- 
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day, the 12th day of February, 1894, or as soon thereafter as counsel can 
be heard, why the injunction and relief prayed for in said cause should not 
be granted. 

"It is further ordered that in the meantime, and until the hearing above 
provided for, tbe said Anniston Loan & Trust Company and John H. Noble, 
trustée, thelr attorneys, agents, and abettors, be temporarily restrained and 
«njoined from making any sale, transfer, or disposition of any part of the 
property of the Alabama Iron & Kailway Company or of the Townley Coal 
& Coke Company, as the same were set forth and described in an adver- 
tisement lately appearlng in the newspaper called the Argus, publlshed at 
Huntsville, Ala., in a notice wherein Milton Humes, Esq., as spécial master, 
advertised said property to be sold at Huntsville on the 22d day of Jan- 
uary, 1894. 

"It is also ordered that until further orders of the court the défendants, 
the Anniston Loan & Trust Company and J. H. Noble, trustée, their attor- 
neys, agents, employés, and abettors, and ail parties claiming under or 
through them, or either of them, are also restrained and enjoined from 
possessing, controlling, or esercising any rights of ownership, possession, 
or dominion over, the aforesald properties, or any part thereof, as against 
thé said Alabama Iron & Railway Company, the Townley Coal & Coke Com- 
pany, or their attorneys, offlcers, or agents. 

"It Is further ordered that this order be served by having certifled copies 
■ot the same served upon the Anniston Loan & Trust Company and J. H. 
Noble, trustée, by the marshal, or his authorized deputy, for the northern 
district of Alabama. Thls order not to be construed as preventing a re- 
port of the sale and proceedings to conflrm the same regularly and accord- 
Ing to equity practice." 

On February 6th, John H. Noble, trustée, filed his pétition in 
court, showing that he' was the purchaser of the property sold by 
the spécial master under the decree rendered in the case called The 
Central Trust Company of New York v. The SheflBeld and Birming- 
ham Coal, Iron & Eailway Company, in favor of the Anniston Loan 
& Trust Company; that he has in ail respects complied with the 
terms of his purchase, by paying the purchase money, and had re- 
ceived a deed of conveyance to said property, as directed by the 
decree of the court, and, exhibiting a copy of the spécial master's 
report, prayed for a rule nisi to issue to respondents, the SheflBeld 
& Birmingham Coal, Iron & Eailway Company, the Alabama Iron 
& Eailway Company, the Townley Coal & Coke Company, Napoléon 
Hill, trustée, James C. Neely, trustée, and Jacob G-. Chamberlain, 
receiver, to show cause why the said sale should not be conflrmed. 
Said rule nisi was granted, retumable on the iSth day of February, 
1894, before Don A. Pardee, circuit judge, at his chambers, in New 
Orléans. On the 6th day of February, 1894, the Alabama Iron & 
Eailway Company, the Townley Coal & Coke Company, Napoléon 
Hill, trustée, and James C. Neely, trustée, filed their second amend- 
ed and supplemental biU of complaint, wherein the history of the 
sale is again recited, and the same aUeged to be illégal for the fol- 
io wing reasons, to wit: (a) Becausethe advertisement under which 
said spécial master made said sale was illégal, null, and void. (b) 
Because said sale was of the whole of said properties in a lump, 
without putting them up in separate lots or parcels. (c) Because 
the price of |35,000 is so small and inadéquate that no court can 
legally confirm said sale, (d) Because said spécial master, as 
oratora ara informed and believe, had not filed any rejwrt of said 
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sale at the time of executing,>tiie deed. (e) Because the report 
ûled by said spécial master on the 24th day of January, 1894, has 
never been ratifled, adopted, or confirmed by this honorable court, 
and cannot be except in term time, after due opportunity has been 
given orators to file exceptions, if they see; proper, to âaid report of 
said salé, (f) Because said deed, being made before confirmation 
of said sale, conveyed no title or claim, or right whatever, to said 
John H. Noble, as trustée, or otherwise. The prayer of this amend- 
ed bUl; wa» for a decree declaring the said deed so executed by the 
spécial master to John H. Noble, trustée, illégal and yoid, and that 
the same be canceled and set asidé as a cloud upon the title of 
orators, (complainants,) and reiteratibg the prayer for an injunc- 
tion. 

On the 12th day of February, both the two raies nisi heretofore 
mentioned came on for hearing, ail parties being represented by 
counsel, Thereupon, the Anniston Loan & Trust Company and 
John H. Noble, trustée, flled demurrers to the second amended and 
suppleiiiental bill, and also an answer to the second amended and 
supplemental bill. Thegrounds of thèse demurrers and answers 
need not be recited. The Alabama Iron & Kailway Company, the 
Townley Coal & Coke Company, Napoléon HiU, trustée, and James 
C. Neely, trustée, filed grounds of exception to tbe report of the 
spécial master, in which the objections, uneertainties, and illegali- 
ties, as set forth in the sereral amended and supplemental bills 
filed by the Alabama Iron & Eailway Company et al. are reiterat- 
ed, although more fully detailed and specified, and, further reciting 
the issues presented by the said amended and supplemental bUls, 
contended that the confirmation of the sale and the disposition of 
the exceptions to the report of the spécial master should not be 
disposed of prior to a hearing and decree under said amended and 
supplemental bills, and further setting out that the property sold 
is subject to a lien equal, if not superior, in rank, to the lien of the 
Anniston I;Oan & Trust Company, amoiinting to |125,000 and inter- 
est, which lien and the holders thèreof should be represented; and 
exceptors further objected to the hearing of the rule nisi for the con- 
firmation of the sale made by the spécial master in vacation, and not 
in and at the regular term of the circuit court for the northem divi- 
sion and northern district of Alabama. 

The vital question presented for considération is whether the 
sale made by the spécial master under the decree of court of No- 
vember 23, 1892, should be confirmed. If so, the proper disposition 
of ail other questions presented is eaaily determined. 

A preliminary question is whether we hâve, sitting in chambers, 
and not at a stated term of the circuit court for the northem divi- 
sion of the northem district of Alabama, jurisdiction to pass upon 
the question of " confirmation. The first equity rule is aa foUows : 

"Court, When Open. The circuit courts, as courts of equity, shall be 
deemed always open for the purpose of flling bljls, answers, and other 
pleadings, for Issulng and retumlng mei^nc and final process and Gommls- 
slons, and for making and dlrecting ail Interlocutory motions, prders, rules, 
and other proceedlngs, pfei)aratory to the hearing of ail causes upon their 
merits." ' ■ 
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It is to l»e noticed that the question of confirmation of a sale 
made under a decree of a court of chancery vel non is one as to the 
exécution and sufflciency of final process; and, in this particular 
case, it is to be furtlier noticed that ail the questions presented are 
questions of law arising upon the face of the record, there being 
no facts in contestart;ion which require the taldng of évidence. 

In the case of Mining Co. v. Maison, 145 U. S. 349-364, 12 
Sup. et. 887, it is held that equity rule 83, which provides for excep- 
tions to masters' reports, hearing the same, etc., has no référence to 
a report by a master of a mère ministerial matter like a sale, but 
only to liis report upon matters heard and determined by him ; and 
in the same case (page 364, 145 U. S., and page 891, 12 Sup. Ct.) the 
rule as stated in 8 Am. & Eng. Enc. Law, p. 254, to wit: 

"The master or commlssioner making the sale should report hls action 
to the court, to the end that the sale may be confirmed, and motion to con- 
flrm the sale, with notice to the parties adversely interested to the con- 
firmation, should be made. Cîonflrmatlon nisl wUl be ordered to become 
absolute withln a deslgnated tlme, unless cause is sbowa against it If cause 
is not shown, it stands confirmed," 

— ^ia approved as the correct rule of practice. 

In Camden v. Mayhew, 129 U. S. 73, 9 Sup. Ct 246, where the 
question was whether a confirmation of a sale under a decree in 
chancery is necessary in order to compel the purchaser to comply 
with his bid, it is said: 

"It is nndoubtedly true that Camden's bid of $173,050 was, in légal efifect, 
Only an ofEer to take the property at that prlce, and that the acceptance 
or rejection of that offer was within the sound équitable discrétion of the 
court, to be exercised with due regard to the spécial circumstances of the 
case, and to the stability of judicial sales." 

Section 574, Rev. St., provides — 

"That district courts, as courts of admiralty and as courts of equity so 
far as equity jurisdiction has been conferred upon them, shall be deemed 
always open for the purpose of filing any pleading, or issuing or retnrning 
mesne and final process and of making and directing ail interlocutory mo- 
tions, orders, mies and other proceedings, preparatory to the hearing upon 
their merits of ail causes pending therein," 

— which is substantially the same as is provided for the circuit 
courts under the flrst equity rule. 

In Gould & Tucker's Notes of the Revised Statutes,' commenting 
on this statute, it is said: 

"With respect to that provision, it is to be observed that whlle common- 
law judges properly exercise their authority only when holding a court, and 
hâve 'no power to sit in vacation, yet courts of equity are always open; 
the chancellor's authority being Personal, as representing the crown or 
suprême head of the state, and capable of exercise equally in term time and 
in vacation;" citing Langd. Bq. PI. § 38; Crowley'8 Case, 2 Swanst. 1; Brown 
V. Lull, 2 Sumn. 443, Fed. Cas. No. 2,018. 

As a matter of practice, within this circuit, — and in the other 
circuits, so far as we are advised, — it has been universal to treat ail 
questions of confirmation of sale as relating to final process, and 
under the head of "Motions and Orders not Grantable of Course," 
and as within the jurisdiction of the chancelier to détermine at 
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any time, irrespective of whether a stated tenn of the circuit court 
be in session; and this under and in accord witli the eixth equity 
rule, which is as follows: 

"Motions and Orders not Grantable of Course. AU motions for rules or 
orders and other proceedlngs, which are not grantable of course, or wlth- 
out notice, shall, unless a différent tlrpe be assigned by a judge of the 
court, be wade on a rule-day, and entered in the order-book, and shall be 
heard at the rule-day next af ter that on which the motion; Is made. And if 
the adverse party, or hls soUcltor, shall not then appear, or shall not show 
good cause against the same, the motion may be heard by any judge of 
the court ex parte, aa^ granted, as If not objected to, or refused, in hia 
discrétion," 

Thé objection to considering and determining the matter of con- 
firmation at this timè, particularly when each side has brought the 
other bèfore the chancellor on the subject on a rule nisi, must be 
disregarded. The report of the master shows that, in advertising 
and selling the property, he has strictly foUowed and complied with 
the teipis of the decree under which he derived his authority, and 
his report thereof, and the sale made by Mm thereunder, should be 
conflrmed, unless the exceptions filed thei-eto are well taken. 

The fipst exception is that the spécial master had no right to 
maké thfe sale, because he had not made any légal or proper adver- 
tiseméut of said propertles, as proTided by the act of congress of 
M'ai'ch, 1893, in respect of légal sales made under any process in 
the circuit courts of the United States, and présents the only seri- 
ons question in relation to the matter of confirmation. The act of 
congres^^,, h'aving been passed after the decree in question was ren- 
dered, iaùstbe given a rétroactive or rétrospective application, if It 
applies in this case. The act not only contains no expression of 
an intention that it shall be rétrospective, but, on the contrary, 
seems to show on its face that it was expected to operate only pros^ 
pectively, ïn each section of the act the expression occurs, in re- 
gard to détails of either the sale or advertisement, "as the court 
rendering said order or decree of sale may direct" It is a gênerai 
rule that statutes are not given a rétroactive effect unless the con- 
trary intention is clearly expressed. Murray v. Gibson, 15 How. 
421; U.'B. V. Heth, 3 Cranch, 399; McEwen v. Bulkley, 24 How. 
242; Twenty Per Cent. Cases, 20 Wall. 179; Auffm'ordt v. Rasin, 
■ 102 U. S. 620; Chew Heong v. U. S., 112 U. S. 536, 5 Sup. Ct. 255. 
In U. S. V. Heth, supra, the court said: 

"Words la the statute ought not to have a rétrospective action unless they 
are so clear, strong, and imperative that no other meaning can be annesjed to 
them,— unless the Intention of the législature cannot otherwise be satisfied,— 
and such Is the sottled doctrine of this court." 

If the statute in question is given a rétrospective effect, it would 
impose a necessity of again applying to the court in the case of 
every unexçcuted decree rendered prior to the passage of the act, 
a mischief which we do not think was intended. The authorities 
cited by the contestants bear upon the question of vested rights 
and remédiai statutes, butj in the view we take of the statute, such 
authorities need not be coasidered. We construe the statute as 
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clearly intended for application prospectively, and as not intended 
to apply to cases in which decrees had been rendered prior to the 
act speciflcally providing for the place of sale, and the time and 
place for adTertisement. 

It is further objected to the confirmation that the sale was made 
of ail the property subject to intervener's lien as an entirety and 
not in parcels, in relation to whicli it is averred that either parcel 
was of sufficient value to pay intervener's lien. The answer to this 
objection is twofold: First, the decree so directed, and neither 
party complained until afterwards; second, there is no offer now 
by any one to pay a higher price for any parcel, or for the whole, 
than the sale realized, in case the bidding shaU be reopened. It is 
true there are averments as to the cost of parcels and of the whole, 
which tend to show that the property realized an inf erior price, 
compared with its cost, but thèse averments fall short of showing 
that on another sale a better price would be realized. The présent 
hard times, and the dépréciation attending ail property of the kind 
in question, may possibly account for the situation; and the case 
seems to be somewhat like Mining Co. v. Mason, supra. The de- 
cree is a sufficieut answer, however, to the objection that the sale 
was not made in parcels. Hammock v. Trust Co., 105 U. S. 77-86; 
Central Trust Go. v. Wabash, etc., Ey. Co., 30 Fed. 332. 

Another objection to the confirmation is that other liens bear 
upon the same property, of equal rank, and that the property ought 
to be resold, and for the benefit of ail lienholders. The record of 
the cases discloses that there are other and large liens on the prop- 
erty, of equal and perhaps prior rank to the intervener's lien. This 
in part accounts for the price brought at the sale, as the purchaser 
as well as other bidders knew that the property offered was incum- 
bered. But such fact is no reason why the sale, as made, should 
not be conflrmed ; the other lienholders not complaining, and other- 
wise being able to take care of theraselves. 

On the whole, we see no reason why the sale should not be con- 
firmed, and an order to that efifect will be entered. As the sale 
should be conflrmed, the complainants in the dépendent and sup- 
plemental bUl and in amended supplemental bill ought not to hâve 
the injunction pendente asked for. 

McCOEMICK, Circuit Judge, concurs. 



MEERILL v. FLORIDA LAND & IMP. CO. 

(Circuit CoTirt of Appeals, Fifth Circuit December 12, 1893.) 

No. 189. 

Sale — Fkatjdtjlent Représentations — Bank Stock. 

An intendlng purchaser of bank stock is entitled to rely upon a state- 
ment of its président as to tlie bank's condition, witliout inquiring further. 
Same^-Rescission as against a Bank — Rights of Creditors. 

The receipt by a bank of the proceeds of a fraudulent sale of stock be- 
longing to it, and the subséquent appolntment of a recelver, give Its 
v.eOF.no.l— 2 
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credliiqlrtf no'snch right In the proceeds a? will prevent the, purchaser from 
r^QlD.âl|ag tbe sale and regultîng restitution. 52 Fed. 77, 2 0. C. A. 629, 
2 U, S. App. 434, reafflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District 6f Florida. 

In Equity. This is a suit by the Florida Land & Improvement 
Company against T. B. Merrill, as receirer of the First National 
Bank of Palatka, Fia., the Florida Land & Lumbw Company, 
the Manhattan Trust Company, and William J. Winegar for the 
rescissioh of aa aUeged fraudulent sale of hank stock. The bUl 
was origlnally dismissed on demurrèr by the court below, but, on 
an appeal to this court, the decree was reversed. 2 C. 0. A. 629, 
52 Fed. 77. The case was then heard on the merits, and a decree 
entered granting the relief prayed, from which the défendant 
Merrill àp|)eals. The decree is now aifirmed. 

J^. W. Stripling, for appéllant. 
H. Bybeè, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
Districi Judge. 

PAÉDÊE, Circuit Judge. This cause was before this court at 
the former tenu on appeal from a. decree sustaining a demurrèr to 
the bill pï Gomplaint and dismissing the bill, and it was then held 
that the matters averred in the bill, taken as truly stated, entitled 
the compiainant to relief. 2 U. S. App. 434, 2 a C. A. 629, 52 Fed. 
77. Thç cause, when returned to the circuit court, was put at 
issue on what purports to be the joint and several answer of T. B. 
Merrill, receiver, W. J. Winegar, and the Florida land & Lum- 
ber Company. It will be noticed, with regard to this answer, 
that the Florida Land & Lumber Company did not sign the 
answer, nor was its seal attached thereto, or oath made to it by 
any of its oflficers, and that, while this answer purports to be the 
joint and several answer of ail the défendants, it is doubtful wheth- 
er it should be; considered other than the answer of T. B. Merrill, 
receiver. The Manhattan Trust Company filed its former answer, 
but, under the developments of the case, this trust company be- 
«ame, practicallyj an unnecessary party. 

On filing the mandate of this court remanding the case to the 
court below for further proceedings, an injunction against T. B. 
Merrill, as receiver, enjoining him from disposing in any manner of 
the bonds of the Florida Land & Lumber Company in his posses- 
sion, was reiûstated, and he was thereby prevented from making 
!uiy sale of the bonds; but, in the order of injunction referred to, 
it was pirovided that if, at any time, h.e should deposit a sufHcient 
sum of money in the registry of the court to cover any decree which 
might be rendered in favor of the complainant, then such in- 
junction should be dissolved. In accordance with this provision, 
by àgreement of the parties, the receiver, desiring to makê sale 
of the Ibqflds, deposited in the registry of the court the sum of $15,- 
260i and thereupon the order was entered, by àgreement of the 
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parties, dismissing the Monda Land & Lumber Company from the 
case, and providing that any decree for the complainant should be 
satisfled ont of the moneys so deposited. The cause being fuUy 
at issue by replication to the alleged answer, testimony was taken, 
and the cause submitted to the court for final hearing. From a 
decree giving the complainant ail the relief prayed in his bUl, Mer- 
rill, receiver, has taken this appeal. The errors assigned are as 
foUows: 

"First. That the court erred In rendering a decree in favor of the com- 
plainant, and against said défendant. 

"Second. That the court erred in refusing to render a decree in favor 
of the défendant, and dismissing the complainant's bill. 

"Thlrd. That the court erred In decreelng that the complainant has a 
vendor's lien on ail of the lands described in the bill of complaint for the 
balance of piu-ehase money, viz. $11,500, together with Interest at 8 per 
cent, per annum from the 29th day of December, 1890. 

"Fourth. That the court erred In decreelng that the complainant be pald 
the sum of $13,743.78 out of the moneys deposited In the registry of the 
court by the défendant Merrill. 

"Fifth. That the comt erred in decreelng that the complainant be relieved 
from any and ail Uability for assessment made, or to be made, on one hun- 
dred shares of stock, and that the said Merrill, as receiver as aforesaid, 
and his successors, be enjoined from collecting or enforclng from the com- 
plainant any assessment made or to be made on said one hundred shares 
of stock." 

The learned counsel for appellant, in presenting his case, ré- 
solves thèse errors into two gênerai questions stated by him, as 
follows: 

"First. That the court erred in decreelng a rescission of the contract 
relating to the bank stock and lien upon the lands, and in requiring the 
payment of the $11,500 and Interest out of the funds deposited by the ap- 
pellant in the registry of the court. 

"Second. That the court erred in enjoining the collection of the assess- 
ment against the appellee on the shares of stock held by it, and in not 
denying the relief prayed, and dismissing the bill." 

The évidence adduced on the trial in the court below, and brought 
up in the record, fuUy sustains the allégations of the bill. In re- 
gard to the matter of the ownership of the shares of bank stock 
which were transferred to the complainant, and made a part of the 
considération given for the large property rights acquired from 
the complainant, the showing is not as clear as in other matters, 
but that we consider as the fault of the appellant, and résolve the 
matter accordingly. From the answer it appears that (ÎO shares of the 
said stock belouged to the bank, leaving it in doubt as to who was 
the owner of the remaining 40 shares. The testimony of Winegar, 
président of the bank, shows that the remaining 40 shares belonged, 
prior to the transaction, 80 to him and 10 to a Mr. Mersereau, but 
were acquired by the bank to complète the transaction with the 
complainant, crédit being given on the books of the bank to pay 
for the same. As to the fraudulent représentations alleged. the 
évidence is clear and conclusive. While it was true that the bank, 
on January 6, 1891, had a paid-up capital of |150,000, and had 
deposits to the amount of |250,000, and, further, had paid the 
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prevîpTîs dlvîdends ajs alleged, It was not true that the bank had 
a STirplilsof |23,600, or any actual surplus. The fact was that, 
on paper, the bank had an excess of assets over liabilities of be- 
tween thirteen and fourteen thousand dollars, but really, while 
the bank was not insolvent, by reason of bad investments its capital 
stock was largely impaired. The évidence further shows that the 
représentations complained of were made by the président of the 
bank, who was, or ought to hâve been, in full possession of ail the 
facts in the case. The learned counsel for the appellant con- 
tends that the appellee had no right to rely upon the représenta- 
tions of the président of the bank, but should hâve instituted an 
, inquiry in other directions, and that the représentations with re- 
gard to the assets of the bank should hâve been inquired into 
through other sources, and that the appellee should hâve informed 
himself as to who were the debtors of the bank, how the moneys of 
the bank were invested, etc. 

In this view we cannot concur. The information with regard 
to the business of the bank was peculiarly within the control and 
kûowledge of the président, and for information as to its condi- 
tion tte appellee was not required to look further. In giving our 
former décision we said: 

"On the facts as stated, ail admitted by the demurrer, the appellant has 
been defrauded of a property right, and Is entitled to relief, unless, In 
the mean time, the rlghts of Innocent third parties hâve intervened. The 
learned judge presidlng In the circuit court gave no reasons in writing for 
his décision, and we are left to infer what they may hâve been. It Is 
suggested in the briefs that the court held that, by the déclaration of in- 
Bolvency df the bank and the appolntment of a receiver, the rights of inno- 
cent third parties, to wit, creditors of the bank, hâve intervened, and that, 
as the receiver represents the creditors of the bank as well as the bank, 
although It dld not appear that there were any creditors of the bank who 
had given crédit to it on the faith Of the bonds Issued on the lands in con- 
troversy, yet the court would infer, from the fact that the receiver had 
been appointed, that there were creditors of the bank who were prior in 
equity to the appellant. As It is admitted that the bank stock, when fraud- 
ulently sold and dellvered to the appellant, was the property of the bank, 
and that the proceeds of the fraudulent sale were at once tumed over 
to the bank, and are now held by the receiver as the property of the 
bank, we do not understand how it can be that any créditer of the bank 
can hâve such an Interest as would prevent restitution. The receiver, rep- 
resenting creditors, has only the rlghts of property possessed by the bank. 
It does not appear, nor is it to be inferred, that the receiver or the cred- 
itors of the bank hâve parted with anythlng of value upon the faith of the 
bonds fraudulenûy held by ttie bank; and to allow the receiver, on the 
theory that there may be some bona flde credltor of the bank, to retaIn 
the proceeds of the fraudulent aale would be to give the creditors of the 
bank the fruits of a gross fraud, which, by taking and holding, would make 
them partipeps criminis. 1 Story, Eq. Jur. 193a; Kerr, Fraud & M. 233. 
Counsel for appellees contends in this court 'that the capital stock of an 
incorpora ted company Is afund set apartfor the paymentof its debts;' citlng 
Sanger v. Upton, 91 TJ. S. 56. And he says, further: 'Under this principle 
the interests of the Insolvent bank and its stockholders are secondary and 
contingent, They hâve no interest until the last obligation of the bank to 
Its creditors ghall hâve been fully discharged. Af ter the payment of ail 
debts they are entitled to the residuum. The creditors are Interested par-, 
ties, and, undèr the circumstances, the bill should allège that they had notice 
of the alleged fraud, and that the crédit was not extended upon the faith 
of the bonds in question, nor upon the faith of appellant being a stock- 
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liolder. Praudulent misrepresentations of the offlcers of a bank, made to 
Btockholders at the tlme of purchase, constitnte no défense after îts In 
Bolrency, and the appolntment of a recelver.' Clting Benj. Sales, par 709; 
Kerr, Fraud & M. pp. 48, 49; Ogilvie v. Insurance Ce, 22 How. 380; Upton 
V. Tribilcock, 91 U. S. 45; Fartar v. Walker, 3 Dill. 506, Fed. Cas. No. 4,679, 
and note; Upton v. Englehart, 3 Dill. 496, Fed. Cas. No. 16,800; Duffleld 
V. Iron Works, (Mich.) 31 N. W. 310; Moore v. Jones, 3 Woods, 53, Fed. Cas. 
No. 9,769. In our opinion, thèse arguments and authorities do not apply 
in this case. This is not a case of subscription to the capital stock of an 
incorporated company,- nor a case of transfer of stock by an ordinary stock- 
bolder, but it is a case where the bank, as an actor, made a fraudulent 
sale of its own stock, and now, by its receiver, holds the proceeds thus ac- 
quired. In other words, the receiver of the bank holds property that does 
not belong to the bank, to which neither he as receiver nor the créditera of 
the bank are entitled in equity and good conscience. * * * Considering, 
however, as we do, that the bill charges, and the demurrer admits, that 
the bank was the real vendor of the stock, we think that, in equity, the 
appellant is entitled to hâve a complète rescission of the frauduïeht ttans- 
action complained of." 

As counsel for appellant gives us no new authority nor' tvell- 
grounded argument to the contrary, we still adhère to thèse views, 
and, as they control the case, it folio ws that the decree appealed 
f rom must be aflanned with costs, and it is so orderei 



EBAD T. DINGESS et al. 
(Ch-cuit Court of Appeals, Fourth Circuit. February 7, 1894) 

No. 53. 

1. Equity Jubisdiction — Bemedy at Law — Foefbiturb of Lands. 

Lands were forf eited througli failure to enter same for taxation. Oonst. 
W. Va. art. 13, § 6. -Held, that a deed from the state would not be set 
aside upon the ground that the complainant had been deprived of his 
property without "due process of law," because the forfeiture is in that 
event a nuUity, and complainant has an adéquate remedy at law. 

2. Taxation— FoBFBiTUBE— Rédemption. 

The privilèges given to former owners of forfeited lands by the West 
Virginia statute of February 21, 1887, and prior acts of like character, can- 
not, by any rule of construction, be enlarged into an absolute right of 
rédemption, but, on the contrary, are mère matters of grâce on the part 
of the State, and are conûned by the terms of the act to (1) a right to 
obtaln from the state the excess of purchase money, in case the lands hâve 
been sold by it; and (2) the right to intervene by pétition at any time pend- 
ing proeeedings for sale, and redeem by paylng ail taxes and costs. 
Hence, after the sale is complète, the former owner has no interest what- 
ever therein. McClure v. Maitland, 24 W. Va. 576, foUowed. 

8. Bame — Equity Jubisdiction. 

Even if the school commissioner of the state sells forfeited lands as 
"waste lands," when he has no right to do so, the former owner has no 
rights therein which he can enforce in a court of equity; for the sale is 
either void, in which case there is an adéquate légal remedy, or it Is 
merely Irregular, in which case relief must be had in the state court in 
which the proeeedings for sale were had. 

4. Equity— Lâches. 

A court of equity will not be disposed to exercise any merely discre- 
tlonary powers in order to relieve from statutory forfeiture lands which 
for 30 years hâve paid no taxes, and hâve not been reported for taxation 
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as required by tJie lawe, especlally when the owner does not now offer 
to pay; the sàme, or aver an Intention to do so, but merely seeks to set 
aside certain conreyances, whicb he allèges wUl embarrass him In the 
exercise of his right to redeem, in case he should elect to dô so. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

Bill by John B. Bead, trustée, against Zatto C. Dingess. Case 
heard below on hill and demurrer, and bill dismissed. Dingess 
having died pending the appeal, his heirs were substituted. 

Z. T. VinSon and J. S. Clarke, for appellant. 
N. Dubois Miller, James H. Ferguson, and J. F. Brown, for ap- 
pellee. 

Before FULLEE, Circuit Justice, and SEYMOUE and SIMON- 
TON, District Judges. 

SEYMOUE, District Judge. Complainant allèges, among other 
things, (whjch it is unnecessary to the opinion to state,) a grant, 
of date January 21, 1796, of 100,000 acres of land in Virginia, with- 
in the boundaries of what is now West Virginia, lying mainly in 
Logan county, in said state; a forfeiture of the tract under the tax- 
ing laws of Virginia, whereby it became vested in the président 
and directors of the literary fund; an act of the Virginia légis- 
lature of March 15, 1838, by which the title of the président and 
directors of the literary fund was transferred to and vested in one 
Dumas, in trust for the estate of the former owners of the tract 
and certain creditors, discharged from ail taxes due before 1838; 
the due appointment of successive trustées of the trust, the last of 
whom is the complainant, and paymeht of taxes by trustées for the 
years 1840-54, inclusive. He states that the land was not charged 
to the trust with taxes from 1857 to 1860, and that it has never 
been entered for taxation on the land books of the counties in 
which it is situated since the organization of the state of West 
Virginia, (June 20, 1868.) He further allèges that, by reason of 
such fact, it became liable to be sold by the commissioner of school 
lands for the benefit of the school fund; that, during the years 
1882-88, such commissioner sold varions parts of it to défendant, 
as waste and unappropriated land; and that the school commis- 
sioner has since made deëds to him of the same. He further al- 
lèges that he has ever sine? had a right, under the laws of West 
Virginia, to redeem said land, upon payment of the taxes in arrears, 
which right, he avers, can only be divested by a sale for the bene- 
ût of the school fund, in conformity with the law providing for 
such sales, and that no such proceedings hâve been had. He avers, 
however, that, untn the deeds from commissioner to complainant 
are set aside, he is embarrassed in the exercise of that right. He 
allèges that the commissioner sold the land as waste and unap- 
propriated, without notice to him, for the express purpose of de- 
feating his rédemption. His prayer is that the deeds to défend- 
ant be set aside and àùhulled, and that he be put in possession 
of the land. 
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The demurrer, among other grounds of demurrer, assigna tlie 
foUowing: 

"Third. Because it appears from the sald bills of tbe sald plaîntiff, and each 
of them, that iinder the constitution of thè state of West Virginia, and the 
laws in force in said state, the plàintiff, John R, Eead, has no rlght to re- 
deem the said 100,000 acres of land, or any part or parcel of the said land, 
and especially the parts or parcels of the 100,000 acres in question in this 
suit, the same having been absolutely forfeited, first to the state of Virginia 
and to the président and dlrectors of the llterary fund, and then to the state 
of West Virginia, and became the absolute property of said state, for the 
fallure of said Robert E. Randall, tnistee, and of the plaintifiC, to cause the 
said tract of 100,000 acres, or any part of it, to be entered and charged with 
taxes on the land books of said Logan county, or of any other county in 
West Virginia, in the manner prescribed by law, for more than flve suc- 
cessive years prior to the year in which this suit was brought, and in fact 
for any year or years from the création of West Virginia to the présent time, 
to wit, A. D. 1892; and because it appears by said bills, and each of them, 
that no taxes hâve, in any view of the case, been paid on said 100,000 acres 
of land, by either of the trustées named In said bills, and each of them, since 
the year 1855. 

"Fourth, Because It appearing by the said bills, and each of them, that, 
the lands therein referred to having been absolutely forfeited to the state of 
West Virginia, the plaintlff has no rlght or daim of property therein, and 
consequently has no title upon which to maintain the présent bill." 

The constitutioH of West Virginia (article 13, § 6) provides as 
follows: 

"It shall be the duty of every owner of land to hâve It entered on the 
land books of the county In which it, or a part of it, Is situated, and to cause 
himself to be charged with the taxes thereon, and pay the same. When for 
any flve successive years after the year 1869, the owner of any tract oî land 
containing 1,000 acres or more, shall not hâve been chargea on such books 
with state tax on sald land, then by opération hereof, the land shall be for- 
feited and the title thereto vest in the state. But, if, for any one or more 
of such flve years, the owner shall hâve been charged with state tax on any 
part of the land, such part thereof shall not be forfeited for such cause." 

The législature of West Virginia has passed several acts provid- 
ing for the forfeiture of land not entered on the proper books for 
taxation. The earliest of them is the act of March 4, 1869, the 
seventh section of which is giren: 

"(7) It shall be the duty of any person owning any real estate to cause the 
same to be entered on the land books of the proper assessor and charged 
with the state taxes thereon not charged to the owner, for the year eighteen 
hundred and thirty-two, or any year thereafter, heretofore or hereafter, 
not released, paid or in any manner discharged, which were and shall re- 
maln properly chargeable thereon. When any person owning real estate has 
not, or shall not hâve for flve successive years, been charged on such books 
with such taxes on such real estate, the same, and ail the title, right and in- 
terest of the owner, légal and équitable thereto, shall without any proceeding 
be absolutely forfeited to and vested In this state. Provlded, however, thaï 
such owner may, within one year after the passage of this act, cause such 
Teal estate to be charged with such taxes, chargeable for any such years 
heretofore, and thereby prevent a forfeiture for the fallure so to charge the 
taxes for such years." 

The constitutional provision is of later date than this statute. 
The new constitution of West Virginia, which contains it, was 
adopted in 1872. At the session of the législature foUowing the 
adoption of the new constitution, it passed an act to carry into 
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effect article 13, § 6, of thè constitution, (Acts 1872-73, c. 134.) 
The law npon the subject has been certifled, and appears in chap- 
ter 105 ot the Code of West Virginia, (Warths' Code, p. 639, Ed. 
1884.) • • . 

The right of rédemption, as it existed at the commencement of 
this action, appears in the act of February 21, 1887, as follows: 

"(14) Any owner may, wlthin the tlme aforesaid, file his pétition in tlie said 
circuit court, stating hls tltle to such lands, accompanled with ttie évidences 
thereof, and upon full and satisfactory proof that at the tlme the title to said 
lands vested Ijj the state he had a good and valid tltle thereto, légal or équita- 
ble, superlor to any other claimant thereof, such court shall order the excess 
mentioned in the next preceding section to be pald to such owner; and upon 
a properly certifled eopy of such order belng presented to the auditor, he shall 
draw his warrant on the treasury In favor of such owner, or hls Personal 
représentative, for such excess. At any tlme during the pendeney of the 
proceedingB for the sale of any such landt as hereinbefore mentioned, such 
former owner, or any créditer of such former owner of such land having a 
lien therepn, may file his pétition in said circuit court as hereinbefore pro- 
vlded, and asklng to be allowed to redeem such part or parts of any tract of 
land so fQrfelted, or the whole thereof, as he may désire, and upon such proof 
being made m iwould en tltle the petltioner to the excess of purchase-money 
hereinbefore nM^ntioned, such court mây allow him to redeem the whole of 
such tract if he désire to redeem the whole, or such part or parts thereof, 
as he may désire, less than the whole, upon the payment into court, or to the 
commissioner ofisithool landa,' ail costs, taxes and Interest due thereon, as 
provlded in this chapter, âf he désire to redeem the whole of such tract; or if 
he désire to redeem less than the whole of such tract, upon the payment, as 
aforesaid, bf s6 inuch of the costs, taxes, and interest due on such tract as 
will be a due proportion thereof for tjie quantity so redeemed. But if the 
pétition be f (?r the rédemption of a less Quantity than the whole of such tract, 
It shall bèàcèompanied with a plat and certiflcate of survey of the part or 
parts thereof ■sbught to be redeemed. Whenever it shall satisfaçtorily appear 
that the ^ètitioner is entltled to redeem such tract, or any part or parts 
thereof, thé' court shall make an order showing the sum pald in order to re- 
deem the whble tract, or the part or parts thereof which the petitloner desired 
to redeemi and declaring the tract or part or parts thereof, redeemed from 
such forfaiture,; so far as the title thereto was in the state immediately before 
the date of sùcli order; which order, when so made, shall opéra te as a release 
of such forfêlture so far as the state Is fconcerned, and of ail former taxes 
on said tract or part or parts thereof so redeemed, and no sale thereof shall 
be made. If the rédemption be.of a part or parts of a-utract, the plat or 
plats and certiflcate of the survey thereof, hereinbefore mentioned, together 
with a copy of the order aUowing the rédemption shall be reeorded in a deed 
book in the office of the clerk of the county court. Provided, that such pay- 
ment and rédemption shall in no way affect or Impair the title to any por- 
tion of such land transferred to and vested in any person as provided in sec- 
tion 3 of article 13 of the constitution of this state." 

This is substantially a re-enactment of the law in force when the 
proceedings in the circuit court to sell were instituted. The later 
législation of the §tate, (chapter 94, Acts 1891, and chapter 24, Acts 
1893,) gives no additional rights or privilèges to plaintiff. On the 
contrary, it materially limits his right to redeem. The act of 
1893 proTides that, if lands hâve been sold as "waste ajid un- 
appropriated," when in fact they were "forfeited and escheated," 
the purchffiser, upon obtaining his deed "shall be vested with aU the 
title of the state to such land immediately before the date of such 
deed, either as forfeited, escheated or waste." 

This législation is a continuation of the long-settled policy of the 
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parent state. "In the early settlement of this country," (Virginia,) 
says Mr. Justice Johnson, "the man who received a grant of laiid, 
and faUed — at first in three, and afterwards in ûtc, years — ^to seat 
and improve it, was held to hâve abandoned it. It received the 
dénomination of lapsed land,' was declared to be forfeited, and any 
one might take ont a grant of it" Hawkins v. Barney, 5 Pet 457, 
468. Laws forfeiting land for failure to enter it for taxation existed 
in Virginia untU 1814, were repealed diu*ing that year, and re-estab- 
lished by the act of February 27, 1835. The same législation was 
enacted in West Virginia almost upon the organization of the state, 
and has existed to the présent day. Thèse laws hâve, since 1835, 
been sustained, in fréquent décisions of the courts of the two Virgin- 
ias, — some of them, like that of Staats v. Board, 10 Grat. 400, elab- 
orately considered; and they hâve become, if législation and long 
enforcement can make them such, the law of the land. 

The method of enforcing collection of taxes by forfeiture for faU- 
ure to enter for taxation is somewhat unusual, and it may aid us in 
interpreting this législation to glance at the reasons for it: 

The original grant of 100,000 acres set up in the bill bears the date 
of 1796. That date directs us to a period of extensive land spécula- 
tion, originating in the settlement of what was then "the west," 
that ensued upon the adoption of the fédéral Union. The législa- 
tion of the day favored such spéculation. "The public land policy 
of the United States, at this period, was f ounded upon an untenable 
idea, which congress afterwards abandoned, namely, that of de- 
riving an immédiate revenue from the sale of large tracts, and 
trusting the whole plan of colonization to mercenary purchasers or 
proprietaries." Shouler, Hist U. S. 1, 198. "Flve millions of 
acres extending along the Ohio from the Muskingum to the Scioto 
were sold to the so-called 'Ohio Company.' One Symmes, of New 
Jersey, bought two millions of acres between the Great and Little 
Miami, which included the présent site of Cincinnati." Id. In 
1795 the Georgia législature sold its right in over 20,000,000 of acres 
of Indian land to four companies for half a million dollars. This 
was the "Yazoo Act," so famous in the early history of the United 
States. The récent case of Halsted v. Buster, 140 U. S. 273, 11 Sup. 
et. 782, cited in defendant's brief, originated out of two Virginia 
patents of 1795 and 1796. The latter one issued to one Martin, 
and caUed for 85,600 acres, including within its outside boundaries 
a smaller tract granted the previous year to Albert Gallatin, a citi- 
zen of Pennsylvania, afterwards secretary of the treasury. The 
case of Hawkins v. Barney, supra, also cited on the argument of this 
suit, was ejectment for a 50,000-acre tract, of about the same date, 
lying in what was once the territory of Virginia, now a part of Ken- 
tucky. Ail North Carolina lawyers are familiar with the John Gray 
Blount patents, issued at about the same period, and covering im- 
mense tracts of land from the Sounds to the French Broad river. 
The North Carolina Eeports are fxdl of cases of litigation growing 
out of thèse ^rants. The case now being considered is a good epit- 
ome of the ordinary history of such grants. One hundred thousand 
acres of land were patented by one McCleary in 1796; the real party, 
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howeTer;,bèing James Si*an, to "Wliom McCleaty conveyed the day 
after bis purchase. The land, with other tracts in Virginia and 
Kentucky, nearly 2,000,000 of acres in ail, was made the basis of a 
coloQization Society; and after varions negotiations, loans, and ex- 
penditurès, thèse tracts werie sold for nearly a million dollars, the 
greater part of which, however, was never paid. It is needless to 
go into the litigation which has since ensued, which has occupied a 
large part of one century, ahd bids fair to be continued in another. 
In the mean whUe the land was not colonized, or settled in any way 
other tàan by (X)lonization, and no taxes wëre paid on it. In 1838, 
more thap 40 years after the original patent, the tract, being forfeit- 
ed to Vii^nia under tax lawây was, by an act of its législature, tanta- 
mount to a grant, conveyed ta trustées, discharged from ail taxes 
priôr to January Ist of that year, for tiiepurpose of enabling the 
trustées to pay the indebtedness of James Swan, — chiefly, it is sald 
in theact, due to French ofteers, who were in the American service 
during the EeVolution, or their descendants. Since 1838, during a 
period of 56 years, no taxes hâve been paid, excepting, perhaps, 
between ISàO and 1856; and the land is again forfeited, and has 
been sold for nonentry for taxation. And now the présent clalm- 
ant, who asks to hâve the deeds given to the purchaser set aside, 
that he may be in condition to redeem, states, in his counsel's brief, 
the présent condition of his title. As a ground for équitable relief, 
he says that his remedy at law would be defeetive, because he would 
hâve to redeem the whole tract, "and It is plastered over with ad- 
verse claims,'many good and many bad;" aJid, as he allèges, after 
having redeemed, he might fail to recover, his land. 

Thèse patents of large tracts of land, imperfectly surveyed, usually 
ihcluding within their boundaries, but excluding in their words of 
con voyance, undescribed tracts of land previously granted, covering 
tens and hnndreds of thousands of acres of land, existed in Virginia, 
as in many other states. They were fruitful sources of litigation. 
They prevented settlements by bona flde purchasers of land, en- 
couraged the existence of squatters, and withheld land from cultiva- 
tion. It is not good policy for any government to encourage the 
withdrawal of land from cultivation for spéculative purposes. The 
only remedy, when it is so withdrawn, is to subject it to the ordinary 
taxation that rests upon other real property. That will, in ordinary 
cases, render the holding of it unproâtable; and it wiU either be di- 
vided up and sold, or surrendered to thé state, through the opéra- 
tion of the machiûery of taxing laws. It will, in the latter case, 
remain in thé hands of the state — ^the only holder properly exempt 
from taxation-^untU it is required for private use. But it is diffl- 
cult to reach tracts of land, held as thèse large patents are, by the 
ordînaiy processes of tax laws. Eesident owners of land, as a 
raie, pay their taxes, if not when due, then within the time al- 
lowed for rédemption. When such taxes are not paid, it is usually 
not difHcult to seU the defaulting owner's land to persons whd' are 
willing to pay the amount of the tax. Thèse facts do not obtain in 
the case of nonresident owners of large tracts of unimproved land. 
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When the state bids in the land, it obtains a tax title, and it is mat- 
ter of common knowledge that, owing to irregularities of one kind 
and another, tax titles are seldom periect. But the main difficulty 
in thèse cases appears to be that thèse tracts do not appear upon the 
tax lists at ail. Laws like those of the Virginias strike at the root 
of both of thèse difficulties. Tbey forfeit the land upon the failure 
of its owner to hâve himself charged on the proper books for taxa- 
tion, and they vest title immediately in the state ; thereby avoiding 
ail questions of validity of title, which might otherwise arise upon 
possible irregularities in assessment, or on proceedings previous to 
or at the sale. 

If such législation can be sustained, it is more effectuai than are 
the more common modes of coUecting real estate taxes. But it is 
contended that such laws are unconstitutional, in this: that they 
conflict with the fifth and fourteenth amendments of the constitu- 
tion of the United States, by depriving persons of their property 
without "due process of law." Plaintiff's contention is that he is 
entitled to require some légal proceeding, upon due notice, and 
something analogous to a judgment, before his title to land can be 
divested, and that, this manner of proceeding not having been adopt- 
ed, he has the right to hâve the deeds given to défendant set aside, 
as embarrassing his right to redeem, which he claims is still in 
existence. We know of no reason why a forfeiture of title to land 
for sufficient cause, by statute or constitutional législation, is not 
by "due process of law." It certainly is not that arbitrary exercise 
of the powers of govemment which Magna Charta intended to pre- 
vent, when it declared that no person should be deprivêd of life, 
liberty, or property excépt by the judgment of his peers or the law 
of the land. The contention that the constitutional provisions 
re-enacting those of the great charter require something in the 
nature of process and judicial proceeding before divesting title 
seems inconsistent with accustomed methods of enforcing revenue 
laws, which are themselves as old as Magna Charta. The objec- 
tion appears to be, not to the right of a state to provide by législa- 
tion that a certain act or omission shall work a forfeiture or incur a 
penalty. Ail pénal législation does that. It is to declaring the for- 
feiture complète by the act, without any subséquent légal procédure. 
But if the act, in every case of its commission, involves the forfeiture, 
nothing remains but to ascertain the fact of its commission, and that 
can as weU be done in a subséquent suit involving the title as by 
a proceeding brought by the state to enforce the forfeiture. The 
question is not a new one, and there hâve been conflicting opinions 
upon it. Against the constitutionality are cited: Kinney v. 
Beverley, 2 Hen. & M. 318; Barbour v. Nelson, 1 Litt. (Ky.) 60; Eobin- 
son V. Huflf, 3 Litt. (Ky.) 38; Water Power Co. v. Greely, 11 Minn. 
321, (Gill. 22.5;) HiU v. Lund, 13 Minn. 451, (Gil. 419;) Griflfln v. Mixon, 
38 Miss. 424. In favor of it: Levasser v. Washburn, 11 Grat. 
572, which cites the earlier Virginia décisions; Usher v. Pride, 
15 Grat. 190; Smith v. Tharp, 17 W. Va. 221. See, in Maine, 
Hodgdon v. Wight, 36 Me. 326; Adams v. Larrabee, 46 Me. 516; 
Cdoley, Tax'n, (Ist Ed.) 316. 
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We do not, however, flnd it necessary to pass upon the question 
of constitutionality. The présent case can be decided upon other 
grounds. If the forfeiture provided by the constitution of West 
Virginia is unconstitutional, then it ,is a nullity, plaintiff's title 
has not been divested, defendant's deeds are void, and plaintiff 
has a complète and adéquate remedy at law. Nor can he sustain 
this action, in such case, as one to remove a cloud on his title. 
He 4oes not aver that he is in possession of the locus. On the 
contrary, he asks the court to put him in possession of the land. 
2 Story, Eq. Jur. § 700, note a; 3 Pom. Eq. Jur. § 1396; P>ost v. 
Spitley, 121 U. S, 552, 7 Sup. Ct. 1129. 

It remains to consider what, if any, are complâinant's rights 
in the grant, under the constitutional provision and statutes al- 
ready cited. It is claimed by complaJnant that they gire him an 
absolute right to redeem, The contention of défendant is that 
the grant is forfeited by complainant's f allure to enter it for taxa- 
tion; that the state had, before selling a part of it, an indefeasible 
title in the whole, which it might sell in any manner it pleased; 
and that he became possessed,by the sale, of full title to the tracts 
conveyed to him by the commissioner of school lands. He con- 
tends that the rédemption provided for in the act of 1884 and in 
earlier acts was a gratuity,— a mère matter of favor, allowed as 
matter of grace,^ but not enforceable by any légal proeeedings; 
and this is the view of the question held by the suprême court of 
West Virginia. 

Complainant admits in his bill that he has been guilty of the 
négligence which brings him within the words of the constitution. 
He has, "for flve successive years after the year 1869," failed to 
hâve his land in Logan county "entered upon the land books of that 
county, and charged against him with the taxes thereon." And 
the constitution eays that in case of such failure the land is for- 
feited, by opération of law, and the title thereto vests in the state. 
By subséquent législation, provision is made for a rédemption of 
the land, if application is properly made by the owner before sale, 
and for a payment to him of any surplus, if application is made in 
due season, after the sale. Without this législation, the state's 
title— the législation being constitutional — would hâve been ab- 
solute. Let us see what is given by the subséquent enactment: 
(1) If the land has been sold, the former owner may, within a 
given time, file a pétition to recover the excess of purchase money 
realized by the sale. Act Feb. 21, 1887, supra. (2) At any time 
during the pendency of proeeedings for a sale, he may intervene by 
pétition, and pay aU costs, taxes, and interest due, and thereby 
redeem his title. Id., supra, 

It must be held in mind that without this législation, and un- 
der the constitution, complainant has no rights whatever in the for- 
feited land. The act of 1887, and the previous ones of like effect, 
allow a rédemption only by a certain mode of proceeding, viz. by 
âling a "pétition in the circuit court," and only within a certain 
limit of time, viz, "during the pendency of proeeedings" for the 
sale of the land. But there can be no question, on this bill, in 
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regard to the dutiea of the circuit court, and there never hâve 
existed any proceedings for the sale of the land. It is clear that 
complainant does net bring himself within the statute, if we confine 
ourselves to what it says. But it is contended that it means more 
than it says, and that, by the equity of the act, an absolute right 
of rédemption is given, which this court can assist in enforcing. 
Statutes are sometimes interpreted in this way. But the liberty 
once practiced by English courts, of modifying statutes by what 
is called their équitable construction, has been much modifled by 
the modem cases. ''Equity," says Lord Coke in an often-quoted 
sentence, "is a construction made by the judges, that cases ont 
of the letter of the statute, yet being within the same mischief or 
cause of the making of the same, shall be within the same remedy 
that the statute provideth." "The modem doctrine is that to 
construe a statute liberaUy, or according to its equity, is nothing 
more than to give efiEect to it according to the intention of the 
lawmaker, as indicated by its terms and purposes." Suth. St. 
Const. § 415, p. 531. We are asked to construe an act giving the 
privilège of redeeming land during the pendency of a certain pro- 
ceeding as an act giving an absolute right of rédemption until 
such proceedings shall hâve been had. 

It is said by Bailey, J., to be "a dangerous rule of construction 
to introduce words not expressed, because they may be supposed 
to be within the mischief contemplated." Guthrie v. Fisk, 3 Barn. 
& C. 183; Suth. St. Const. § 414. Such a construction of the act 
would nullify what is, in my judgment, the purpose of the Virginia 
System of forfeiture under the revenue laws. It would in effect 
change it to the ordinary one of sale for taxes, and open the door 
to thè ordinary défenses of actions on land titles. The statute 
gives the right, by its terms, of rédemption only after the state 
has commencée proceedings for sale of the forfeited land. But 
there is nothing in it setting a time within which the state must 
sell, or requiring it to sell at ail. If the state desires to hold the 
land permanently as a state réservation, or park, or for public 
institutions, nothing in her législation prevents it. It is only if 
sale is attempted that a right to redeem is given; and the state 
cannot be forced to seU. 

But it is said that the school commissioner has no right to eell for- 
feited aswasteland; that the formof the two proceedings ismateriaUy 
différent; and that complainant, being injured, has a right to be re- 
lieved from the conséquences of such a sale. But, if the land be- 
longed to the state, it is the state, not the complainant, who has a 
right which has been violated. It may be that the commissioner 
acted illegally in selling forfeited land as waste land, and that his 
action may be open to correction, yet it may not foUow that it can 
be corrected in this action. While the commissioner has not the 
right to substitute one set of proceedings for another, only one of 
two alternatives results from his action: The sale is void on the 
ground that his pétition has not given jurisdiction to the state 
court, in which case complainant has a complète légal remedy, or 
It is only irregular, in which case he has, if it is not lost by lâches, 
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a remedy iin the state ckcuit court where the proceedings were 
had. In eitLèr event, he is not entitled to relief in equity in the 
fédéral courts. The législation which we hâve discussed has been 
passedupon by the suprême court of West Virginia. In McClure 
V. Maitland, 24 W. Va- 576--578, Snydér, ^., holds that after the 
statutory forfeiture the former owner has no interest whatever 
in the land, but that the land is absolutely forfeited and vested 
in the State, and that the interest given by the statute to the 
former owner is a mère matter of grâce on the part of the state. 
This is the détermination of the highest court of West Virginia 
upon a question which is both a construction of state statutes, 
and of its law of real estâte, and is controlling in the courts of 
the United States. 

The conclusion we hâve reached is not a hardship, in this case. 
The learnëd circuit judge dismissed the biU because of lâches. 
Although We do not rest our détermination solely on that ground, 
yet, leaving but of view ail that has been said with regard to any 
other négligence on complainant's part and on that of the prede- 
cessors in whose shoes he stands, there has been such default in 
the matter of taxes as would indispose a court of equity to exer- 
cise any merely discretionary power for his beneflt. At the date 
of the organization of West Virginia [June 20, 1863], the es- 
tâte which complainant is administering claimed the ownership 
of more thari 160 square miles in said state. For upwards of 30 
years sinee then, as is admitted by the bill, it has borne no share 
of the public burdens, paid no taxes, and noteven reported its 
land for taxation. Complainant does not now, in bis bill for re- 
lief, aver any tender of the taxes due to the state, or that he is 
ready and willing to pay them, or even that he has any intention of 
paying them. The land — a part of it — has been sold by an ofiScer 
of the state without authority of law, as complainant claims; ir- 
regularly, as défendant admits. • The court is asked to set aside 
the deeds, given in pursuance of the sale, so as to allow an oppor- 
tunity to him to exercise his right to redeem, if he shall, after tiiey 
hâve been set aside, think fit to do so. What he claims is an abso- 
lute right to redeem, and he asks that this court shall set aside 
thèse deeds because they embarrass him in the exercise of that 
right. Courts of equity wiU, as far as is within their jurisdiction, 
interfère to prevent an unnecessarily harsh enforcement of for- 
feitures. No man ought to lose his estate becaus'e of faUure to 
meet his engagements or perform his duties by some exact day 
which has been prescribed by statute; and to that extent the law 
favors provisions for rédemptions from forfeitures of mortgages 
or from judicial sales, and this principle applies to laws provid- 
ing for rédemption from tax sales. Cooley, Tax'n, 363. But this 
case Is not one of failure to pay by an exact day, or even of or^ 
dinary négligence. It is rather that of an attempt to évade ail 
obligations for taxes to the state. The forfeiture results from 
neglect and refusai to comply with a law essential to the existence 
of a state, continued through a long séries of years. 

We hâve not considered it necessary to discuss several questions 
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presented by counsel. What has already been said seems suffi- 
cient The conclusion reached is that complainant was not entitled 
to the relief prayed for in Ms bUl, and that tbe demurçer was prop- 
erly siistained. The decree of the circuit court wUl be affirmed. 



BAVINGS & LOAN SOO. V. MULTNOMAH COUNTY et aL 

(Circuit Court, D. Oregon. February 19, 1894.) 

No. 2,062. 

1. Taxation— Pkopertt — Mobtgageb— Whkbe Taxable. 

Tlie rlghts conferred by a real-estate mortgage are, in thelr very nature, 
rights attached to land, and hence such mortgages may properly be made 
taxable In the state and county wliere the lands lie, wltliout regard to the 
résidence of the owners of the mortgages, or to the fact that the instru- 
ments themselves are in the possession of the owners. 

2. Same— Ibregulakities— CoRiiECTiON— Jdrisdiotion op Fedbeai. Court, 

The statutes of Oregon provide that real estate— whlch Includes real- 
estate mortgages— shall be assessed at Its actual value. Complainant, 
the nonre^dent owner of mortgages on lands within fhe state, filed its 
bill in the United States circuit comt, alleging that the state board of 
equalization had "arbitrarily" assessed ail the mortgages at their fuU 
value, while lands -were assessed at only 65 per cent, of their actual 
value. It also alleged that thls was doue in order to "dlscrlminate 
against mortgages, and especdally against those held by complainant," 
but no facts were set up in support of thls conclusion; and it prayed 
an injunction against the eoEection of the tax so assessed. HM, that the 
fédéral cotu-t has no authorlty, under the clrcumstanees, to correct the 
inequality, and an attempt to that end would be an unwarrantable inter- 
férence wlth state affairs. 

In Equity On demurrer. Bill by the Savings & Loan Society 
against Multnomah county and Penumbra Kelly, sheriff, for an 
injunction. Demurrer sustained. 

Milton W. Smith, for plaintiff. 
John H. Hall, for défendants. 

BELLINGER, District Judge. The complainant is a California 
corporation, and has a large amount of money loaned in this state 
upon the security of real-estate mortgages. Thèse mortgages are 
recorded in Multnomah county, but are aUeged to be without the 
state, in the possession of the complainant, in the city of San Fran- 
cisco. It is alleged that, in obédience to a custom long established, 
ail the real estate in the county, and aU mortgages upon such real 
estate, were each assessed for the year 1892 at 50 per cent, of their 
cash value; that thereafter the state board of equalization arbi- 
trarily, and for the purpose of discriminating against mortgages, 
and especially against the mortgages of the complainant, increased 
the assessment upon lands to 65 per cent, of their cash value, and 
increased the assessment of mortgages to 100 per cent, of such 
value; that such assessment subjects mortgages to a greater tax, 
proportionately, than lands are subjected to, and is grossly ont of 
proportion to the values involved; that the sheriff threatens to sel! 
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the lands raortgaged and the inortgages of the complainant, a;nd 
will do stf unlesa restrained by order of the court. To this com- 
plaint a demurrer is flled, upon the ground that it does net state 
facts which entitle the complainant to the relief prayed for. By 
the laws of this state, mortgages upon real property within the 
state are declared to be, for the purposes of assessment and taxa- 
tion, real estate, and are taxable within the county where the mort- 
gaged lands are. This statute bas been upheld by the suprême 
court of the state in Mumford v. Sewall, 11 Or. 70, 4 Pac. 585, where 
it is held that the state may tax real-estate mortgages where the 
mortgaged land lies, without regard to the domicile of the owner, 
or the situs of the debt or note seeured thereby. This court held 
the same way in the case of Dundee Co. v. School Dist, 19 Fed. 359. 
In th^t case, Judge Beady, referring to the question of the situs of 
the property taxed, said: 

"The maxim so much relied on by the plalntiffs— that personal property 
foUows the person of the owner— Is but a légal fiction, invented for use- 
ful purposes, and must yleld whenever the purposes of convenlenee or justice 
make it necessary to ascertaln the fact concernlng the situs of such prop- 
erty. In cases of attachment and for purposes of taxation it is conistantly 
disregarded, as the following cases wIll show: Catlin v. Hull, 21 Vt. 133; 
People V. Commissioners of Taxes, 23 N. Y. 225; People v. Home Ins. Co., 
29 Oal. 533; Green v. Van Buslclrk, 7 Wall. 150. And the case of State 
Tax on Forelgn-Held Bonds, 15 Wall. 800, cited and also much relied on by 
plalntiffs, only décides that a state law which cornes between the foreign 
lender and the local borrower, and compels the latter to pay a portion of 
the Iflterest due the former on his debt, as taxes to the state, is vold be- 
cause It impaif-s the obligation of the con tract between the parties; and 
this same ruling could as well hâve been made on this ground If the par- 
ties had botii been citlzens of the state seeking to impose the tax," 

Without référence to the statute which provides that mortgages 
of land shall, for the purposes of assessment and taxation, be 
deemed to be real estate, the right seeured by mortgage attaches 
to the land. It has no other locality, — no extraterritorial existence. 
If the right foUows the person of the owner, then it must be enforce- 
able where the person is, without regard to the location of the mort- 
gaged premises, since a right which is not enforceable in a partiou- 
lar locality cannot be said to have a légal existence there. This 
principle is contained in the maxim, "Where there is a right there 
is a remedy." AU recording acts relating to mortgages as well as 
deeds of realty recognize this fact, and, in conformity with it, the 
records of mortgages, which are intended to impart notice of the 
mortgagees' rights, are by an invariable rule required to be kept in 
the couûtyi where the mortgaged land is located; and in this state 
such record, in addition to being notice, is évidence of the mort- 
gagee's right, and has the like force and effect as the original as 
évidence in any court of the state. 

The second ground relied upon by the complainant is the alleged 
fact that the assessment of mortgages is higher than that of lands 
and lots, and has the effect to compel the mortgagees to pay more 
taxes, proportionately, than owners of other reaJ estate are re- 
quired to pay; and it is aUeged that such assessment upon mort- 
gages was made by the board of equalization arbitrarily, and with 
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the willful and deliberate purpose to discriminate agalnst moiït- 
gages, and especially against the mortgages of complainant. As- 
Buming that the assessment complaiiled of is unequal, tMs court 
cannot assume the function of correcting such inéquality. It will 
not undertake to supervise the opération of the taxing machinery 
of the State. Such interférence in the affairs of a state would be 
intolérable. If the inéquality complained of was the resuit of a 
statute of the state, designed to discriminate injuriously against 
any class of persons or species of property, or if it resulted f rom a 
combination of offlcers making assessments, who adopted a princi- 
ple of valuation necessarUy having such resuit, the court would 
give relief. Bank v. Kimball, 103 U. S. 735. True, it is alleged 
that the assessment complained of was made by the board of equal- 
ization arbitrarily, and with the willful and deliberate purpose to 
discriminate against mortgages, and especially against those of the 
complainant; but this is a mare conclusion, not warranted by any 
fact alleged in the complaint. The alleged purpose to discrimi- 
nate against the mortgages of the complainant is contradicted by 
the fact that the increase in the assessment pf mortgages applies 
Indiscriminately to aU mortgages. The assessment complained of, 
80 far as it relates to the complainant's property, is in conformity 
with the statute, which requires property to be assessed at its 
value. The complaint is that other property is assessed too low, 
and that this is unjust to the complainant, since it resultsi in mak- 
ing it pay more than its just proportion of taxes. But it is settled 
that mère irregularities or injustice in the tax will not authorize 
an injunction. State Railroad Tax Cases, 92 U. S. 613, and cases 
cîted. In the case just cited the court says: 

"Perfect eqiiallty and perfect tiuiformity of taxation as regards individuals 
or corporations, or the différent classes of property subject to taxation, is 
a dream unreallzed. • ♦ * Let us suppose that the eomplaints mnde in 
thèse cases against the taxés were well founded; that the mode adopted by 
the board of equalization to ascertain the value of the franchise and capital 
stock is not the best mode; that it produces unequal and unjust results 
in some cases; that the'same is true of the tnode of ascertaining the basls 
of assessment for the taxation by mundcipalltles; that the board of equaliza- 
tion increased the entire assessment on each company without sufflcient 
évidence,— in short, let us suppose that in thèse and many other respects 
the proceedings were faulty and illégal; does it follow that in every such 
case a court of equity will restraln the collection of the tax by injunction, 
or will enjoln the collection of the whole tax, when it Is obvlous that, in 
justice, a large part of it should be paid, and, if not paid, that the com- 
plainant escapes taxation altogether?" 

As to the alleged inéquality of the tax complained of, it is a suffl- 
cient answer that the complainant has not offered to pay any tax, — 
to do the equity that is required of it; and for this reason, if for 
no other, the injunction should be denied. But I do not place the 
décision of the case upon this ground. The assessment complained 
of is in pursuance of a law of the state, the validity of which is not 
questioned. There is no claim of fraud in the assessment made, 
nor of inéquality between the assessment of the complainant's prop- 
erty and that of the same class belonging to ail other persons. 
The property in question is assessed at its cash value, as the law re- 
v.eOF.no.l— 3. 
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.qoires. The matter; résolves itself into a contpMnt that tWs clas» 
ol.property is assessed, proportionately to its cash; value, at a higher 
raîte th^in one other dass of propertj. Itis not within the pQWerof 
the court to correct such inequaUty, nor is it practicable or deska- 
ble that it should be so. The demurrer is sustained. 



SCOTT ▼. LOCKBT INV. 00. et aL 
(Circuit Court, D. Montana. November 6, 1893.) 

' . No.' 202. 

1. PuBTjro Laws— Patents— CoNCLUsrvBîîESB ih Cottbt. 

Where a patent for agrlcultural lapd bas Issued to one who entered tt 
under "additlonal Soldiers' honjieBtèàd" scrlp, the détermination of the 
land department that the land wtt* of the character described, and that 
the patentée was entltled to enter it under suob.ecrlp, Is; final, and wUl 
not be Tevlewed by the courts. 

9. Bamb— Fbaud— RiGHTs OF PrivatbPpksons, 

Where such detertoinatlon In favôf ^ the patentée is proçured by fraud, 
Buch fraud is committed against the uulted States, whlch alone can coiq- 
plaiQOf It; and hence a blll to quiet tltle, flled by one who clalms minerai 
rights to the land in question, against the patentée, on the ground <rf 
such fraud, Is bad on demurrer. 

In Equity. On demurrer to hill. Bill by William H. H. Scott 
against thè Lockey Investment Company and Eichard Lockey tp 
quiet title. Demurrer sustained and bUl dismissed. 

Toolê & Wallace, for complainant 

Geoi-gé F. Sheltdn, Henry N. Blake, W. E. Oullen, and M. Bullard, 
for défendants. 

KNpWUES, District Judge. Complainant in this case has pre- 
sented a bill to quiet title to certain premises described as mining 
claims. It is alleged that défendants claim title to the same by 
virtue of «patent to the premises from the United States. The pat- 
ent, it appéars, is to the premises as agricultural land. It is averred 
in the bill that the claim described in the ârst cause of action was 
located on the 18th day of March, 1887; that the claim described in 
the second cause of action was located on the 17th day of December, 
1886. It appears thftt the patent bears date June 13, 1889; that 
the entry was made in September^ 1888. When the application to 
enter the land was màde, does not appear. The title of plaintiff, 
it wUl thus be seen, is derived from. a location of the premises as 
minerai land; that of défendants^,, by virtue of a patent from the 
United States. The plaintiiï has, therefore, only a possessory title, 
br easement, that is diflacult to desçribe. The plaintiff asks to hâve 
the patent set aside, upon two grounds: The first is that the 
défendants claim under and by virtue of conveyances from one 
Samuel il^ Patterson iEf,nd wife, patentée of said premises, as a 
part of lot 2; that ttç entrance of sald land was made with a 
pièce of additlonal soldiers' homestead scrip, issued under certain 
acts of congress, respeçtively, as follows: 12 Stat, 392; 13 Stat 
35; U Stat 66; 17 6t 49; and Id. 333,— rdating to soldiers' 
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homestead rights, and the homestead rights of minor cUldren, 
heirs of deceased soldieret and sailors. It is alleged, as one of the 
grounds which make the patent void, that Samuel K. Patterson 
was not a minor heir of Samuel Patterson, deceased, at the time of 
the entry of said land, but was at that date over 25 years old, ail of 
which was known to said Lockey at the date of entry; that Lockey 
was the real party in interest; that the said Samuel R. Patterson 
neyer saw the land, and it was not «itered for his beneflt It is 
not averred that the said Samuel R Patterson was not an heir of 
Samuel Patterson, deceased, but that he was not his minor heir. 
The second ground upon which it is claimed that the patent should 
be canceled is that the premises were known minerai land at the 
date of the entry of the land, and that Lockey never filed an affldavit 
of its nonmineral character. To the bill the défendants flled their 
gênerai demurrer upon the ground that the bill did not state facts 
sufQcient to constitute a cause of action. There is no objection aa 
to the form in which thèse issues are presented, or of the demurrer. 
As to the flrst ground, it may be stated that the land department 
was called upon to détermine as to whether the said Patterson was a 
proper man to enter said land, and whether he had performed the 
necessary acts to entitle him to make the same. In the case of 
Johnson v. Towsley, 13 WaU. 72, the suprême court said: 

"That the action of the land office In Issulng a patent lor any of the pnbllc 
lands subject to sale, by pre-emptlon or otherwlse, Is conclusive of the légal 
tltle, must be admltted, under the principle above stated; and In ail court», 
and In ail forms of jnddclal proceedings, when thls tltle must control, elther 
by reason of the limlted powers of the court, or the essential character of the 
proceedings, no Inqulry can be permltted Int» the clrcumstancea nnder whicb 
It waB obtalned." 

In the case of Smelting Ca v. Kemp, 104 U. S. 640, the suprême 

court said: 

"The exécution and record of the patent are the final acts of the ofBcers of 
the government for the transfer of its tltle; and, as they can be lawfuUy 
performed only after certain steps hâve been taken, that instrument, duly 
slgned, countersigned, and sealed, not merely opérâtes to pass the tltle, but 
is in the nature of an officiai déclaration by that branch of the government to 
■which the aliénation of the public lands, under the law, is Intrusted, that ail 
the requirements prelimlnary to its Issue hâve been complled with." 

In the case of Minter v. Crommelin, 18 How. 87, the suprême court, 

in speaking of patents, said: 

"The rule being that the patent is évidence that ail previous steps had 
been regularly taken to justify making of the patent" 

It may be said, also, that if there was any fraud committed in 
the représentation as to the character of Patterson, or in any repré- 
sentations he may haye made in procuring the patent,— -as to 
whether it was for himself, or otherwise, — ^they were représenta- 
tions to the government through its ofûcers, and any fraud perpetrat- 
ed thereby was upon the government, and not upon plaintiff. The 
government is the only one who can take advantage of such fraud. 
Vance v. Burbank, 101 U. S. 514; U. S. T. San Jacinto Tin Co., 125 
D. a 281, 8 Sup. et. 850. 
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.^e^^cond ground présents a question of more difflculty, perhaps. 
I^rojn tte. fact that the land was known to be minerai at the date of 
entiy, ^ccording to the statement in tke bill, it is urged that tlie 
land W9S reserved from sale as agricultural land and conld be sold 
only as minerai land. But the question arises, how and by whom 
is landîclaçsed as minerai or agricultural? It is held by th.e su- 
prême court that the land department of the government is intrusted 
with the power of detenjaining to wkat class aaiy pièce of land for 
which an application to enter is made belongs. In the case of Steel 
V. Eeûning Oo., 106 U. S. U7, 450, 1 Sup. Ct 389, the suprême court, 
in considering this question, said:: 

"And the Inqulry thns presented mvist necessarily Invôlve a considération 
of the chftracter of the land to whlch title Is sought,— whether It be minerai, 
for whlch a patent may issTje, or agrtonltural, for whlch a patent should be 
wdthheld,— and àlso aa to the dtizenshlp.of the appUcant. ♦ * * That 
department, as we hâve re|teatedly said, was established to supervise the 
varions proceedlngs whereby a convoyance of the tltle from the United States 
to portions of the pnbllc domain Is obtalned, and to see that the requirements 
of différent acts of congress are fully cQttiplled with. Necessarily, therefore, 
it must consdder and pass upon the qualifications of the appUcant, and the 
aéts he has performed to securé the tiûe.'thé natiu-e of the land, and whether 
It is of the class open to sale. îts judgment Is that of a spécial tribunal, 
and is unaasailable, except by dh:ect proceedings for its annulment or lim- 
itation." 

In the é,ase 0f French v. Fyan, 98 U. S. 169, the suprême court held 
that tljie l9iid department hjad the right to détermine whether or not 
land wa<? swamp land. . This case should be distinguished from a 
case where land is absolutely reserved from entry and sale, such as 
land inieluded in a mUitary réservation. Then there is no jurisdic- 
tion in the land department to make a sale or conveyance of the 
same. But when an application is made to enter a certain pièce of 
land, which is not specially reserved from sale by a deflnite descrip- 
tion, and the application is made to enter it as agricultural land, 
then the land department must, of a necessity, détermine whether or 
not it is agricultural land. It woilld certainly be against public policy 
to iallow âxe land departmçnt to make a conveyance of a pièce of 
land as agricidtural, and leave it an open question, to be determined 
by a court, or a jury, as to whether or not the land was agricultural 
land. Such a conveyance would be of little value to a patentée. 
Por this reason, I think it must be held that the land department 
conveyed to the grantor of défendants the légal title to the land, 
as fàr as that title was in the govemment. 

According to the biU, the plaintifl had a grant of a miniug right, 
which entitled him to the possession of the premises. Under the 
décisions of the suprême court, it was held by this court in the case 
of Black V. Mining Co., 49 Fed. 649, that it was difScult to class 
the title called a "mining clalm;" that, under the statutes and dé- 
cisions of the suprême court, it could be classed as a possessory title, 
carrying with it an interest in the estate. This" case came up for 
review in the circuit court of appeals for the ninth circuit. 3 C. G. 
A. 312, 52 Fed. 859. In that case the court held that the locator 
of a mining claim does not possess such a title in his location as 
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that the rights of dower can be predicated thereon, by virtue of any 
State législation, as against the United States. In the case of Belk 
V. Meagher, 104 U. S. 279, 283, the suprême court held that congress 
had seen fit, in its législation in regard to lands valuable for miner- 
ais, to make a possession thereof by virtue of a location separable 
from the fee, while the paramount title remained in the United 
States. Could the plainttlï, with this possessory mining right, 
maintain an action against the United States to quiet its title to 
this possessory right, even if it could sue the United States in euch 
an action? The answer must be, he could not How, then, can 
such an action be maintained against its grantor, who has only the 
title the United States possessed in the land, — that is, the para- 
mount title in fee? 

A part of the prayer to this bill is "that the conveyance to défend- 
ant, and under which it held, may be annuUed and canceled and set 
aside, and the "cloud upon plaintiff's title thereby removed." A 
private person cannot maintain an action to set aside and annul a 
patent from the United States for fraud committed on the United 
States. It was so held in the case of Mowry t. Whitney, 14 WaU. 
434. This doctrine was approved in U. S. v. San Jaclnto Tin C!o., 
125 U. S. 274, 281, 8 Sup. Ct. 850, when the question of the title 
to land was involved. The matters of fraud hère charged are com- 
mitted, if at ail, against the United States. 

For thèse reasons, I think the demuiTer should be sustained. In 
so decîding, I do not hold that plaintiff has no rights to his mining 
possessions. That may dépend upon whether he has lost any rights 
by not contesting the application of Patterson to enter the ground 
and receive a patent therefor. Neither do I hold that upon a 
proper statement of facts, making it appear that he has a right to 
pupchase the land in controversy, the défendants could not be com- 
pelled, in a proper suit, to convey to him the légal title to the same. 
But, under the allégations in this bUl, he has no standing in this 
court, and I do not see how he can amend it so as to give him such 
a standing. It is therefore ordered that the demurrer be sustained 
and the biU dismissed. 



BOARD OF ASSESSOES OF PAEISH OF ORLEANS et al. v. PULL- 
MAN'S PALACE-OAR 00. 

(Circuit Court of Appeals, Fifth Circuit. February 6, 1894.) 

No. 160. 

1. TAXATioTr— Raileoad Eolling Stock— Intebstate Commebcb. 

It is within the power of a state to tax sleeplng cars and other rolling 
stocle of a foreign corporation, employed tn Interstate commerce, In the 
ratio which the number of miles of Une within the state bears to the 
total mimber of miles of the whole Une, as Is done by the Loulsiana stat- 
ute, (Acts 1890, No. 106, § 29.) 55 Fed. 206, afflrmed. PuUman's Palace- 
Car Co. V. Pennsylvanla, 11 Sup. Ct. 876, 141 U. S. 18, followed. 

2. Same— Remédies— Ii-LEQAii Taxation— Injonction. 

The provision of the Louisiana statute (Acts 1890, No. 106, § 26) re- 
Qulrlng taxpayers who fail to make a return of thelr property to apply, 
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witli^U a llm^tea tlme,to the commlttee ol assessments for correction of 
any érrbt-s in thè àssesSment, on pain of lôslng ail right o( redress, relates 
only to «Tors of description and valUation, and does net apply In the case 
of a eomp&ny whose sleeping cars, employed on Interstate Unes, are ille- 
galjy assessed at their fnU valuatlon Instead of at the ratio prescrlbed by 
ttië statute, and such Illégal assessment may be enjoined. 55 Fed. 206, 
afflmed. 

Appeai from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

This was à suit brought by the Pullman's Palace-Car Company 
against the boatd of afisessors of the parish of Orléans, in Louisiana, 
the city of New Orléans, and 0. H. Parker, state coUector of taxes 
for the first district of New Orléans, to enjoin the collection of cer- 
tain taxes assessed upon complainant's sleeping cars, and alleged 
to be in excesià of the amount that could legally be imposed. A pre- 
liminary injuûction was allowed, the court rendering an opinion 
in which the facts are fully stated. See 55 Fed. 206. Thereafter 
the cause was submitted for final hearing, and the injunction was 
made perpétuai. From this decree, the respondents appeai. 

Horace L, Dufour, for appellants. 
Percy Roberts, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges. 

McCORMIOK, Circuit Judge. We afflrm the judgmént of the 
circuit court in this case. The appellee is a corporation created 
under the laws of Illinois, having its domicile in that state, having 
no domicile in Louisiana, if capable of acquiring one there except by 
her grant In 1892, and during the whole of that year, the appellee 
owned 16 cars, of tiie aggregat^ market value of $100,000, which 
were engaged in Interstate passenger traiïic from distant states, 
through intermediate states, into Louisiana, or from New Orléans, 
in Louisiana, through intermediate states, to distant states, con- 
stantly engaged in making round trips on such Unes, and not stop- 
ping longer or oftener at any point or points in Louisiana than in 
other states. It is not useful for us to inquire whether such prop- 
erty can be made subject to the same rate of tax on its full actual 
or market value that real estate or other personal property perma- 
nently located in Louisiana is cbai^ed with by the state law. ■ Lou- 
isiana has not undertaken to impose such a tax on this character of 
Personal property. She has provided that the roUing stock or movable 
property of any transportation company whose Une Ues partly within 
Louisiana and partly within another state or states, or whose sleep- 
ing cars run over any Une lying partly within Louisiana and partly 
within another state or states, shaU bé assessed in Louisiana in the 
ratio which the number of miles of the Une within Louisiana has to 
the total number of miles of the entire line. This tax provision ia 
substantiaUy similar in kind, though nôt in détail, to that imposed 
on the property of the appellee in the state of Pennsylyania, which 
stood éie test of the scrutiny of the suprême court PuUman's 
Palace-Car Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. Ot. 876. 
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The circuit court rightly judged that the cars in question -were 
subjeet to the tax Imposed by the statute of Louisiana, where that 
tax had been assessed on it, because such a tax the state could im- 
pose. The court also rightly judged that the cars in question were 
not subjeet to the tax attempted to be assessed on them, because 
the law of Louisiana did not charge such property so engaged with 
the tax attempted to be assessed on it. It was the duty of the appel- 
lee, or of the railroad companies having thèse cars under contract, 
to make the due return thereof under the state law to the assessors. 
There seems to hâve been, and to stUl be, some question between 
the appellee and the railroad companies to which its cars are let as 
to whether the appellee or the railroad companies should make the 
return of this property, and pay the taxes due thereon, in the state 
of Louisiana. But that is a question in which the state of Louisi- 
ana, the parish of Orléans, and the city of New Orléans hâve no 
vital interest The property is liable without regard to who makes, 
or fails to make, the return. It possibly explains why the return 
was not made. The assessors cannot impose, as a penalty for such 
failure, the assessment of such property as other personal property 
pemanently located in the state, because no such penalty is de- 
nounced by the statute. The statute provides that such failure 
shaU deprive the party whose duty it is to make the return of any 
standing in court to correct a wrong description, whether in name, 
measurement, or otherwise, unless written complaint is made with- 
in certain specified time. It puts a limitation of time on the right 
of parties to be heard concerning the description of the property 
listed, and the valuation of the same as assessed, and on the right 
of testing the correctness of their assessments before the proper 
courts of justice. The circuit court held correctly that thèse pro- 
visions for applying to the committee of assessments, and of testing 
assessments by suit, hâve relation to matters of description and 
valuation. Hère thèse are not questioned. Both are correct. 
The liability to the tax sought to be imposed by the appellants with- 
out warrant of law is what the appellee seeks to avoid. It is enti- 
tled to the protection it asks. 

The judgment of the circuit court is therefore afflrmed. 



SAVANNAH FIRE & MARINE INS. 00, V. PBLZER MANUF'G 00. et aL 

(Circuit Court, D. South Carolina. February 26, 1894.) 

î. Subrogation — Covenant in Lbase. 

A warehouse was bullt on leased ground belonging to a railroad Com- 
pany, and tùe ■warehouseman covenanted in the lease that,' for any damage 
to house or contents by fire caused by the railroad company, the company 
should BOt be liable unless juch fire was due to its négligence. ^Held, 
that, though Gen. St. S. C. § 1511, makes railroad companies liable lor 
fires set by them, without regard to the question of négligence, thIs cove- 
nant Is binding on the insurer, who is subrogated to the rights of the 
warehouseman. 

2. Bailkoad Companies— -Fibbs— Négligence — Evidence. 

The fact that the fire occurred Immediately after the passage of a 
locomotive to and fro alongside the warehouse la not sufilcient to show 
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négligence pnthe part of théraUwây 'conipany, where there is évidence 
. ttiat the coiiipany used ail reasonable précautions to preyent fires, and tliat 
. ite locomotive was equipped with ail proper appliances generally found 

isffective to prevent the esCape of sparks. 

'I© Equity, Bill by tàe Savannah Fire & Marine Insurance 
OqtQpany against the Pelzer.Manufacturing Compaoy, the Colum- 
bia & Greenville Eailroad Company, and others. Bill dismissed. 

Julius H. Heyward and Hitchell & Smith, for complainants. 

Cothran, Wells, Ansel & Cothran, Smythe & Lee, Abney & Thom- 
as,' Haynsworth & Parker, and T. Q. & A. H. Donaldson, for de- 
fendants. 

SIMONTON, Circuit Judge. The facts of this case, as developed 
in the record and testimony, are thèse: The Pelzer Manufactur- 
ing Company had on stotage in the warehouse of Cely Bros., in 
GreenviUe, 1,000 baies of cotton, estimated to be of the value of 
$45,660 and more. The rate of storage was 25 cents per baie, in- 
sured. Cely Bros, insured the cotton for nearly its full value 
in policies taken out in their own name in varions companies of 
their ôwn sélection. The policies were concurrent, covering ail 
the cotton in the warehouse, each policy being for a flxed amount. 
The warehouse was erected on lands of the Columbia & Greenville 
Railroad Company, upon or next adjacent to their right of way. 
The land was held by Cely Bros, under lease for the term of 20 
yeai^ îrom the railroad Company at a nominal rent. This covenant 
was inserted in the lease, and was a part of the considération 
thereof: 

"And it is further covenanted and agreed, by and between the partios 
hereto, that during the continuance of this lease the Columbia and Green- 
ville Baïlroàd Company, its successors and assigns, shail not in any wise 
be responsible, f or any loss or damage to the said building, or the contents 
thereof, from flre communicated by the locomotive engines of the said Com- 
pany, its successors or assigns, or originating within the limits of the right 
of way of the said Columbia and Greenville Railroad Company, its suc- 
cessors or assigns; and ail such loss or damage shail be borne by the said 
Cely Brothers, their executors, administrators, and assigns." 

This lease was dated 15th December, 1882. Adjacent to the 
warehouse, which was flUed with the cotton of the Pelzer Manufac- 
turing Company, was a platf orm extending towards, and almost 
Up to, the track of the Columbia & Greenville Railroad Company. 
On this platf orm, at the time of the fire hereinafter mentioned, 
were a number of baies of cotton, the property of other persons 
than the Pelzer Manufacturing Company. On 15th March, 1889, 
before noon, while a locomotive of this railroad company was pass- 
ing to and fro on the track of the railroad, and alongside this plat- 
form, a flre broke out in the cotton on the platform. This fire 
was thereby communicated to the cotton in the warehouse, and 
consumed ail the baies therein and on the platform. Very shortly 
after the fire, Cely Bros, assigned ail the policies held by them, 
: covering cotton in the warehouse, to the Pelzer Manufacturing Com- 
pany, who at once notifled each insurance company of this fact. 
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made proofs of loss, and demanded payment. Tliree of thèse 
insurance companies — the Springfleld Fire & Marine Insurance 
Company, the Kochester Gennan Insurance Company, and the Con- 
tinental Insurance Company — paid the losses on demand, and 
each of them obtained an assignment to the amount of the pay- 
ment made by each of them, respectively, of that much of the çlaim 
whieh the Pelzer Manufacturîng Company might hâve against the 
railroad company because of the loss by fire. The other companies, 
among them the complainant in this suit, resisted payment, chiefly 
upon the ground that Oely Bros., in whose name the policies were 
issued, had released the railroad company from a claim for dam- 
ages, and had concealed this fact when the insurance was effected. 
After protracted litigation the décisions were adverse to the in- 
surance companies, and each of them has paid its share of the 
loss. The Savannah Fire & Marine Insurance Company, one of 
the litigating companies, now files this bill of complaint, in behalf 
of itself and ail other insurance companies in like plight, averring 
that the Pelzer Manufacturîng Company, as owner of the cotton, 
has a claim for damages against the railroad company by reason 
of its destruction under the circumstances stated, and that each 
of them is entitled to subrogation, pro tanto, on payment of loss, 
to thèse rights; and that, inasmuch as the tort is indivisible, this 
claim of damages must be made in the name of the Pelzer Manu- 
facturing Company for the use of the insurance companies. The 
bill prays that an account be taken of the number of baies of cot- 
ton covered by the policies of insurance and the value thereof, and 
that the Columbia & CreenviUe Eailroad Company be required to 
pay the same; that the same, when paid, be distribu ted among the 
parties entitled thereto, according to their respective rights a:nd 
interests; and for gênerai relief. To this bUl the Columbia & 
Greenville Eailroad Company, and its lessee, the Eichmond & Ban- 
ville Eailroad Company, the Pelzer Manufacturing Company, two 
of the insurance companies who hâve paid, and Cely Bros, are de- 
fendants and hâve answered. 

The position of the complainant is this: Cely Bros, were either 
the insurers of the cotton to the Pelzer Manufacturing Company, 
and so protected themselves by reinsuring in thèse several insur- 
ance companies, or they effected the several policies of insurance as 
agents of the Pelzer Manufacturing Company in that behalf, and 
for its use and beneflt. If they were insurers, then, upon pay- 
ment of the loss, they became subrogated to any rights the Pelzer 
Manufacturing Company may hâve against the railroad company; 
and, inasmuch as the actual payment was made by thèse com- 
panies, they, in turn, became subrogated to ail the rights of Cely 
Bros., and, through them, to the rights of the Pelzer Manufactur- 
ing Company. If Cely Bros., in eflfecting the policies, acted as 
agents for and in behalf of the Pelzer Manufacturing Company, 
then the insurance companies paiying the loss become subrogated 
directly to the rights of the Pelzer Manufacturing Company. The 
answer of the railroad companies to this contention is that if Cely 
Bros, were the insurers, and the complainant and the other insur- 
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aQçe CQmpanies their peinsureES,; and so work out their subroga- 
tion tbjcough Cely Bros., they are bound by the release and covenant 
executed by Cely Bros, to tbe railroad company, above set out; 
Oî iJE Ody Bros., by autbority of the Pelzer Gompany, in their own 
name effected tbese policies for the Pelzer Company, they, and 
tlieir I prinçipals through them, had full notice and knowledge of 
this iieleaae, and are bound by it. This is met by the complain- 
ant ^th this contention: The release in question was direeted 
to and rdeased the liability impo^ed on railroad companies by sec- 
tion 1511, Gen. St. S. C, holding them responsible for the destruc- 
tion oftproperty by fire communicated from the locomotive on, or 
originating on, the right of way, without regard to the question of 
négligence; and that it dœs not cover the destruction of property 
by flre on or adjacent to the right of way, occasioned by the négli- 
gence of the company, its offlcers and agents; that the language 
of the release, being in the words of the statute, shows this, and 
that, were it otherwise, a release of the railroad company from the 
conséquences of its own négligence is against public policy, and 
void. Subrogation puts the person subrogated in the shoes of him 
to whom he is subrogated, and gives him the same rights, — neither 
more nor less. Phoenix Ins. Co. v. Erie & W. Transp. Co., 117 U. 
S. 321, 6 Sup. et. 750, 1176. The Insurance companies paid thèse 
lossea to the assignées of OeJy Bros., the persons they insured. 
They hâve ail the rights Celyi Bros, had, or would hâve had, — no 
more and no less. It must be borne in mind that we are not dis- 
cussing the liability of the railroad company as a common carrier. 
It never, in any sensé, had the cotton which was stored in the ware- 
house in its care, custody, possession, or control. Indeed, the tes- 
timony shows that there never was any design to ship it on this 
railroad. When the président of the company ait one time en- 
tertained the design of moving it, he provided drays or wagons for 
this purpose. So, the bare fact of the destruction by flre of this 
cotton does not involve a responsibUlty upon the railroad company 
from which it cannot be freed unless it be shown that the fire 
was occasioned by the act of God or the public enemy. In the 
circumstances of this case, négligence on the part of the railroad 
company must appear, and it cannot be held responsible if no nég- 
ligence is ïnade to appear. McCready v. Kailroad Co., 2 Strob. 
359. Indeed, this is the reason and the excuse for the drastic pro- 
visions of section 1511, Gen. St. Assuming, therefore, for the pur- 
poses of this case, the position, taken by complainant,' — that while 
the release binds Cely Bros, from such damages as are included 
in section 1511, Id., and that public policy would avoid it if it 
guarded against the results of négligence on the part of the com- 
pany,— dœs suqh négligence appear in this case? A careful ex- 
amination of the testimony shows that no direct and positive évi- 
dence bas been adduced explaining, beyond question, the origin of 
this flre. The coin cideûce of the" passage of the locomotive to and 
fro alongside of the platform flUed with cotton and the outbreak of 
the fire leads to the conclusion, as an inference, that the fire may 
— ^perhaps must — hâve been started by a spark from the locomotive; 
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and we may assume tliat this is the case. But, on the other hand, 
the testimony shows that every care and précaution was taken by 
the railroad company to prevent such an occurrence ; care and pré- 
caution taken but a short time — not many minutes — preceding 
the disaster. Ail the proper appliances generally found effective 
in preventing sparks from flying were actually in use and in good 
order. If the fire did so originate, it was not from the want of 
care; that is to say, was not the resuit of négligence. As we hâve 
seen, the railroad company, not occupying the relation of com- 
mon carrier to this cotton, was not its insurer against ail accidents. 
What was the degree of care it should hâve exercised is not clearly 
established in the books. Judge Wallace, on circuit, in an obiter 
dictum, seems to think that the rule in Danner's Case, à Kich. Law, 
329, wiU be applied to ail cases of injuries from railroad compa- 
nies, (Gregory v. Layton, 36 S. C. 94, 15 S. E. 352;) but even then 
he holds that only the burden of proOf is shifted, and that négli- 
gence could be disproved. Be this as it may, if, considering the 
circumstances of this case, and the great danger, from the hot 
furnace and flre of the locomotive, to cotton on the platform, we 
hold the company to extrême care, — summa diligentia, — the testi- 
mony for the défendant establishes that this was exercised. Noth- 
ing from the évidence on the part of the complainant disproves it. 
Under the rigid rule of Danner's Case, this would exonerate the 
railroad company. Let an order be taken dismissing the biU, each 
party paying his own costs; the complainant to pay the costs of 
the offlcers of the court; the stenographer's fées to be equally di- 
vided among ail the parties. 

NOTE. Although It has been assumed, for the purposes of this case, th.at 
one cannot contract for a release of his own négligence or that of hls 
agents or servants, It must be noted that this rule is not universaL Even a 
common carrier can insure itself against the négligence of itself, Its servants 
and agents. Phoenix Ins. Co. v. Erie & W. Transp. Co., 117 U. S. 320, 6 
Sup. et. 750. 1176. 



ROME R. CO. V. RIOHMOND & D. R. CO. 
(Circuit Court, N. D. Georgia. Pebruary 14, 1894.) 

1. Garuishmbnt — Dissolution — Gabnishee's Answek — Costs. 

Code Ga. § 3549, provides that the expense incurred by a garnlshee shall 
be taxed in the costs in the principal suit, when the garnlshee shall an- 
swer truly "as now required by law, and shall pay the sum due to the 
défendant into court, or shall tum over any Personal property of the de- 
fendant that he may hâve, or shall answer truly that he owes the défend- 
ant nothing." Act. Ga. Oct 15, 1883, (Laws 1884-85, p. 96,) provides that 
the gamlshment may be dlssolved by glving a bond cbndltioned to pay the 
judgment rendered on the gamlshment, but it required the garnlshee to an- 
swer notwithstanding the dissolution of the garnishment. Beld, that a 
garnlshee answering truly fs entitled to the costs of his answer, where 
the gamlshment is dlssolved, so that no money Is pald Into court, or 
property turned over. 

2. Garnishment in Suit Commenced bt Attachmbnt. 

Act Ga. Oct. 15, 1885, entitled "An act to amend the gamlshment laws 
of this State," and providing a method for the distribution of garnish- 
ments, has référence only to gamlshment at common law, whlch is pro- 
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vlded for by Code Ga. 8§ 3632 et seq., and does not apply to gamishment 
by àttàdUBeat, wMch is prbvlded fot elsewhere in the attachment laws 
of tbë State. 

8. Saub — Answbr Aï Defbhdakt's Rbquest— Costs. 

But when the garnlshee in a suit commenced by attacliment answers 
in accordance witli the requirements of tlxe act of October 15, 1885, at 
the request and by the direction of defendant's attorney, défendant Is 
estopped to deny his right to hâve the expense of his answer taxed in the 
costs. 

At Law. On motion to tax costs. Action by the Eome Eail- 
rpad Company against the Eichmond & Banville Eaiiroad Com- 
pâûy, (the Georgia Eaiiroad & BanMng Company and the Georgia 
fiailrbad, gamîshees.) Motion granted. 

Brooks & Turnbidl, for plaintiff. 
Jpkson & Leftwish, for défendant 

ÎÏjEWMAN', District Judge. Attaclunents were sued oui against 
tbç Eichmond & Banville Eaiiroad Company, a foreign corpora- 
tion, in suits brought against it, and summons of garnishment 
wete served on the Georgia Eaiiroad & Banking Company and the 
Gèor^^ EaUroad, lessee. Befendant flled answers acknovv'ledging 
indebtëèness; the ansWer bfeing in accordance with the terms of 
thé âct ôif the législature of Georgia of October, 1885, which vrill 
bè héféàfter discussed. The questions raised in this matter in- 
volye Ûie construction of the statutes of the state of Georgia in réf- 
érence tô the right of gamishees to hâve their expenses for malc- 
iiig answers taxed as costs in the case in which garnishment is 
issued. There were, up to October, 1885, provisions in the stat- 
ute by which garnishment might be dissolved by défendant, by 
giving bond in the terms of the statute; and thereby the gar- 
nishee was relieved from aU further liability with référence to 
the garnishment, and no answer of any Mnd was required to be 
fiiled. By the terms of the act alluded to, approved October 15, 
1885, provision is made for the dissolution of garnishments by the 
giving of bond 'conditioned for the payment of the judgments that 
should be rendered on the garnishment, instead of bonds condi- 
tioned for the payment of the amount which might be recovered 
in the principal suit, or the amount due on the judgment, accord- 
ingly as the gamishment was sued ont pending suit or after judg- 
ment was obtained, as had been theretofore the law in Georgia. 
This statute of 1885 further provides (see Laws Ga. 1884-85, p. 96) 
that: 

"The garnishee shall flle his answer statlng what amount he was in- 
debted to défendant or what effects he had in his hands belonging to the 
défendant at the time of the service of such summons, and what he had 
becomé ihdebted to the défendant, or what effects had corne into his hands 
belonging to the défendant, between the time of the service of such sum- 
inons and the mailing of his answer, and in the event the court shall décide 
àiat thé fijnd or property in, the hands of the garnishee were subject to gar- 
nlsUmèlit', had the garnishment not been dissolved, then the court shall ren- 
der judgment against the défendant and his securities." 

r The différence between the old and new law being that Under 
the old law the bond to dissolve was conditioned to pay the debt 
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which might be found to be due tô thé plaintiff by the défendant, 
and by the act of 1885 the bond is conditioned to pay the amount 
that might ultimately be determined to be in the hands of the 
garnishee, or be due by him to the défendant; the act providing, 
further, that the garnishee should be required to answer the gar- 
nishment, this latter provision being rendered necessarv in order 
to ascertain the extent of liability on the bond. In this case, 
notwithstanding the fact that the garnishment was dissolved, the 
garnishee filed answer, being advised by counsel that it was neces- 
sary to do so under the provisions of the act of the législature just 
alluded to. The provision of the Code of Georgia (section 3549) 
with référence to the right of garnishees to hâve costs is as foUows: 

"In ail cases where process of gamislimeiit shaU be served upon any per- 
son, and sucli person shall make a true answer to the garnisliment, as now 
required by law, and stiall pay the sum due to the défendant, into the court, 
or shall turn over and dellver up any Personal property of the défendants 
that may hâve been in his possession, as required by law, or shall answer 
truly that he owes the défendant nothing, if the garnishee shaU hâve to incur 
any expense in making his or her answer to the garnishment, or In turning 
over sald Personal property, the amount so incurred, shall be taxed in the 
bill of costs, under the approval of the court, and be paid, by the party cast 
in the suit, as other costs are now paid." 

It is claimed that under this section, there are now but three 
cases in which a garnishee may hâve taxed in the costs of his ex- 
penses in answering, namely: First, where the garnishee makes 
a true answer as now required by law, and shall pay the sum due 
to the défendant into the court; second, where like answer is 
made, and the garnishee shaU ttirn over or deliver up any Per- 
sonal property of the défendant that he may hâve in his posses- 
sion, as required by law; and, third, where the garnishee answers 
truly that he owes the défendant nothing. At the time of the 
passage of this act, (1873,) one or the other of thèse three things 
it was the duty of the garnishee to do; and it is as if there had 
been a proviso to the statute that a garnishee should hâve his ex- 
penses for answering a garnishment, provided he did his duty in 
the premises. The allowance to him is for the expense of filing 
his answer, and the qualification or condition is that he himself 
compiles with the law. It is not for bringing the sum due to the 
défendant into court, or for turning over and delivering up any 
Personal property of the défendant, or for telling the truth in case 
the garnishee claims to owe nothing, that the allowance is made 
to him by the statute, but it is for the expense of flling his an- 
swer; and this expression in the statute, which, it is claimed, 
embraces the only cases of the gamishee's right to hâve his ex- 
penses aUowed, is nothing more than a requirement that the gar- 
nishee must himself hâve complied with the law and its terms, as 
it then stood, before he could ask aid of the court to reimburse 
him for his outlay in answering. Now, the act of 1885 was passed, 
and by the terms of that act the garnishee was required to an- 
swer, notwithstanding the fact that the garnishment ha^ been 
dissolved; and if he answered that he owed the défendant, as in 
thè case now before the court, the efEect of the answer was simply 
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to érable the parties tp détermine the amount due on the gar- 
nishûieii't, and which thë bijnd to dissolye waa conditionéd to pay. 
The garnisliee Could ndt^ay the monéy due into court, becàuse, 
when the gârnisbment wàs dissolved, he had, presumably, already 
paîd tlje niôûey çver to tlie défendant. The garnishee having been 
requiréd by the terms tif this last act to answer, notwithstand- 
ing thiéfaçt that the garnishoient had been dissolved, and he had 
paid ot^r whatever he owed to the défendant, can the garnishee 
hâve tbé èxpenses for ahswering allowed, under the tenu of the 
sectiop.'of t'ïfi Code of Géorgia above discussed? If the above 
constrti)étiqn of the connçcting section of the Code bf Georgia is 
correct, It seenis entirely cléar that he can, The allowance to him 
is for any expenses he may hâve incurred in making bis answer 
to the gaïnishiitent; and when, by subséquent statute, the gar- 
nishee is required to answer in a manner and under circumstances 
not then provided for, it aeems that the terms of the statute should 
apply to Mùi, as much as to one whô had been origiually covered 

tyit, ./ ■ ■■ '■ :;■;,■ ■■ 

The next question raised hère is that the act of 1885, by its 
terms, does not apply to gamishments by attachment. By the 
Code of Géorgia, which was adopted in 1862, section 3533 pro- 
vides, "In case where suit is pending or where judgment bas been 
obtained, the plaintiff shall be entitled to process of gârnisbment 
in the following régulation;" and then foUows the method of su- 
ing out garnishments. Thi? is garuishment at common law. Gâr- 
nisbment at: common law, it was provided by the Code, (section 
3540,) might be dissolved, as bas beefi stated, by giving bond for 
the payment of the amountdue on the judgment, or which might be 
recovered in the action. By an act of March 4, 1869, it was pro- 
vided that: r 

"From and after the passage of thls act, In ail cases where summons of 
garnishment ;has, Issued by attachment and served as now provided by law 
regulating attachments, said garnishments may be dissolved as If same had 
been at common law, any jaw or usage to the contrary notwithstanding." 

The act of 1885, by its. terins, very clearly applies to garnish- 
ments at common law. The language is that: 

"From and a.fter the passage of this act In any case now pending or here- 
after brought, when garnishments hâve been or are issued when suit is 
pending or judgment has been obtained, the défendant may dissolve such 
garnishment upon fillng in the clerk's office of the court where suit is pend- 
ing or Judgment was obtained," etc. 

The similârity of the language hère used, and the language of 
section 3532 of the Codé in référence to garnishment at common 
law, is apparent But it is claimed that, the act of 1869 having 
placed garnishments by attachment» upon the same footing, as to 
the method in which tbejf might be dissolved, with garnishments 
àt comnîonla^, that tliît^ act of 1885 àlso embracës and applies 
to gkrniShrQënts by âttacihment. That the act of 1869 hâd the ef- 
fect claimèd, til) to thè time of the passage of the act of 1885, 
may be concé<iJBd','buir it is entirely clear that the intention of the 
législature wàs to confliie' this act of 1885 to garnishments at cop- 
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nlon law. tirarnisliiaents by attachment and garnishnients at com- 
mon law, as to tlie method of dissolution, stood upon the aame 
footing, at the time of the passage of this act of 1885; and yet 
the législature, with this knowledge, confines the effect of this 
act, which clearly applies it by its tenus, to garnishments at com- 
mon law. It is entitled "An act to amend the garnishment laws 
of this state;" and garnishments by attachment are part of the 
attachment laws of the state, — a différent chapter and séries of 
laws, entirely, in the Code. It applies to cases when suit is pend- 
ing or judgment has been obtained, — the identical language of the 
Code, as applied to garnishment at common law. It seems impossi- 
ble that the législature, with the knowledge of what the law was 
then, which it must hare had, would hâve used the terins it did, 
if it had intended to embrace garnishments other than those at com- 
mon law. In addition to this, very strong reasons can be seen why 
the législature would hâve passed this act in référence to garnish- 
ments at common law, and not with référence to garnishments by 
attachment, or, rather, to express it more clearly, to attachments by 
garnishment. Attachments are issued for extraordinary reasons, — 
for nonresidents, for removal of person or property, absconding, and 
fraud, and it is not at ail unreasonable to conclude that the législa- 
ture would not allow a défendant who had placed himself in a posi- 
tion to justify an attachment against Mm to dissolve the garnish- 
ment by simply giving a bond for the amount that might be found 
to be due on the garnishment But it would be entirely unreason- 
able to believe that it would leave such a défendant in the position 
he was under the old law, namely, to give bond for the eventual con- 
demnation money. 

One other question is raised under section 3320 of the Code of 
Georgia, in référence to attachments against foreign corporations. 
The section is as f ollows : 

"When an attachment shall be levied on the property of an incorporation 
not Incorporated by the laws of this state, it shall be lawful for any agent 
of snch incorporation to relieve the property levied on, or discharge the sum- 
mons of garnishment that may issue, by giving bond to the levylng offlcer, 
conditloned to pay the amount that may be recovered in said case; which 
bond the levying offlcer shall return to the court to which the attachment 
is made returnable, and judgment may be entered up in like manner against 
the principal and security upon said bond for the amount the plaintiff may 
recover against such corporation." 

It is claimed that this being a distinct and separate provision of 
the statut'es in référence to foreign corporations, and the method 
by which they may dissolve garnishments, in any view that might 
be taken of the matter, on the Une just discussed, it would not ap- 
ply to garnishment in attachments against foreign corporations. 
It is unnecessary to discuss this, in the view that has been taken 
of the act of 1885; because, if it does not embrace attachments at 
ail, of course it does not embrace attachments against foreign cor- 
porations; and it would be a waste of time to consider, if it applied 
to garnishments by attachments generally, whether, in view of this 
spécial statute as to foreign corporations, it had the effect of chan- 
ging or modifying it as to the method of dissolving garnishments. 
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Tbe vîews of the court hâve tiras been given upon ail the phases 
of this matter, as it is said tiiere are many cases in which the ques- 
tion wp he raised. The case now before the court, and the Other 
cases which hare been argued in connection with it, and any other 
simllar cages, will be controlled by thefollowing propositions: 

1. Answers in suit at conunon law, where gamishments are taken 
out and answers filed under the tenus of the act of 1885, the gar- 
nishee is entitled to his expengea of answering. 

2. Where suits were conunenced by attachment, and answers were 
filed by the garnishee in açcqrdance with the provisions of the act 
of 1885,; at the request afld by the direction of the counsel for the 
défendant, the défendant is estopped from denying the right of the 
garnisheejo hâve the expenses of answering, especially as it was 
a new question, and a garnishee niight well be in doubt as to his 
duty in the, matter. , ' 

3. Whene suits were commeîicéd by attachments, and answers 
were fiJed under the tenus of the act of 1885, and no such directions 
or requests.weremade by the counsel for the défendant, the gar-, 
nishee is not entitled to his expense for answering the garnishment. 



KIRCHBE y., MUERAY et al. 
(Circuit Court ôf Appeals, Mfth Circuit February 13, 1894.) 
No. 173. ; 

1. DffisCBirt'AND 'Distribution— Who abe Heiks— Spantsh La-w. 

Under the Spanish laws in force in Texas In 1836, a wlfe could noi: be 
liôir to her husband, and under no clrcumstances could succeed to his 
separate property, except to the marital one-fourth, when necessary as 
relief agaihst poverty. 54 Fed. 617, afflrmed. 

2. Texas Boijnty Lands—Certificatb— Equitable Intbrest — Patent— Com- 

MUNiTY BnoPERTy. 

The rlght of one who held a certlflcate from the state of Texas, under 
the act of February 15, 1858, for bounty lands for service In the army lu 
1835^6, was an équitable right, as was also the right of his widow, after 
his death, to one-half thereof as community property; and, on the subsé- 
quent issuance of a patent in his name, the légal title, by force of Rev. 
St. Ter. art. 3961, became vested in his helrs, and, as the widow was not 
an heir, her Interest remained an équitable interest, which she could not 
enforce by action at law in a fédéral court. 54 Fed. 617, afflrmed. 

Error to thé Circuit Court of the United States for the- Western 
District of Texas. 

Augusta Kircher filed this suit on the lOth of September, 1891, against 
R. G. Murray and flve others, to recover tltle and possession from them of 
433 acres of land described In her original pétition. On the 12th of Febru- 
ary, 1892, Ri G. Murray and his codefendants answered, setting up fully 
the clalms of plaintlfC and défendants, and contending that under the facts, 
as pleadêd, défendants were entitled to judgment. The facts belng uncon- 
troverted, thè plaintlff, by démurrer and spécial exceptions, raised the Issues 
in the casé as to the légal efCect of the glven facts. The court, having 
heard the parties upon the Issues raised, gave Its written opinion sustalnlng 
the défendants' contention, and, a jury belng walved, rendered judgment 
In the case conformable to Its opinion. 54 Fed. 61t. ïhe plalntifC, in 
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open court, excepted to the rulliigs and Judgment of the coturt, and, by 
proper procédure, now brlngs the case to this court for revision and cor- 
rection of tlip alleged errors of tlie trial court. 

Tlie facts of tlie case are as folio ws: Gustave Bunsen, whUe in the service 
of thè Texas army, died on the day of February, 1836, in Texas, in- 
testate and without Issue. He left surviving him, as his vcidow, the plain- 
tiff, Augusta Klrcher, (then Bunsen,) they having been married in 1834. 
While her husband served in the army, Mrs. Augusta Kircher (then Bunsen) 
lived in St. Clair county, 111. He also left sUrviving him his mother, Char- 
lotte Bimsen, and two brothers, Cari and George Bunsen, and no other 
tin. Charlotte Bunsen and Cari Bunsen were, when Gustave Bunsen dled, 
and up to their respective deaths, citlzens of the empire of Germany. 
Charlotte died December 2, 1847, and Cari died April 2, 1839. George Bun- 
sen was, vsrhen Gustave Bunsen dled, and up to the time of his death, 
In 1872, a citizen of the state of Illinois. Charlotte Bunsen left George 
Bunsen and the issue of Cari Bunsen as her heirs at law. The land in 
controversy vyas located by a certificate Issued to Gustave Bunsen by the 
State of Texas, as bounty for service in the army of 1835-36, under an 
act of the législature of the state of Texas dated February 15, 1858, and 
a patent thereto Issued on the 14th of July, 1876, to "Gustave Bunsen, his 
helrs or assigns." The défendants bave a chain of title to the land from 
the said George Bunsen and the heirs of Cari Biinsen, and through them 
claim the same. Augusta Kircher claims it as the wlf e and survivor of 
Gustave Bunsen. 

The plaintiff in error contends In this court: 

(1) That, as the héir of Gustave Bunsen, she ought to recover the entire 
tract of land in controversy. 

(2) That, if she is not the heir of Gustave Bunsen, then that, the land 
having been acquired by Gustave Bunsen durlng their marriage, it was 
community propërty, and the légal title to one-half of same vested in her 
absolutely, and she ought to hâve judgment for this one-half, independently 
of any other issue in the case. 

The défendants in error contend: 

(1) That Augusta Kircher, the plaintifC herein, vfas, when Gustave Bunsen 
died, a citizen of Hlinois, and an alien to the republics of Mexico and Texas; 
hence she could not take the propërty as the heir of Gustave Bunsen, and 
hence ought not to recover. 

(2) That under the Spanish law in force when Bunsen died, in 1836, the 
plaintiff was not the heir of Gustave Bunsen, but that his mother and 
brothers, under whom they hold title, were his heirs, and hence ought they 
to recover the land. 

(3) That the land, under the law then in force, was not the community 
propërty of Bunsen and wife, but, if it was, the plaintiff, upon his death, 
held only an équitable Interest in one-half of same, to recover which she 
must sue on the equity dociiet of the court, and not the law docket, as 
herein attempted. 

(4) And against the community interest plead that they were purchasers 
in good faith, without any notice of piaintiff's équitable title. 

A. H. Willie, West & Cochran, and Bamard & McGown, for plain- 
tiff in error. 

D. W. Doom, for défendants in error. 

Before PAEDEE, Circuit Judge, and TOULMIN, District Judge. 

PAEDEE, Circuit Judge, (after stating the facts.) Conceding 
that the mother and two brothers of Gustave Bunsen, by reason 
of their allenage, could not take the land in controversy as heirs 
of Gustave Bunsen, and that, therefore, said Gustave Bunsen left 
neither descendants, ascendants, nor collatéral relations capable 
of taking as heirs, could and did the plaintiff in error, the wife of 
v.60F.no.l — 4 
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Gustave Boûsea, inherit aàd take as heir 'under tlie iscvr in force 
in Tëiàs^èlt tliè time of saiij Bunsen's death? The trial judge, in 
a Teiy elaborate opinion, ariswered this question in the négative, 
and gave tàe following reasons: ' 

"The platatiff, therefore, was entdtled, at Bunsen's death, to one-half of the 
land In QontroTersy, by virtue of her community rlght. Did she, or could 
she under any clrcumstanees,. assumlng that her husband left neither de- 
scendants, ascendants, nor cflUateral relations capable of taklng as heirs, 
InUerlt, nnSer^ the Spanisb law then of "force, the remainlng half of the 
commnnlty, which at his death formed part of Bunsen's separate estate? 
After gjvlng thjs question attentive considération, the conclusion reached by 
me is that the adjudication of the Texas courts résolve It agalnst the rlght 
of the wlfe' to inherit her husband's estate. Under some circumstances she 
succeeded to the marital fourth; But that feature of the présent case may 
be ellmlnated, :aB the clalm of îPlalntM Is not asserted to the fourth 'as a 
relief agalnst poverty.' She clalms the rlght to take the separate estate of 
Bunsen (jthe other onerhalf of the community remainlng at his death) as 
hls helr. In Babb v. CarPoU, 21 Xex.iT71, the suprême court, speakiug 
through Mr. Justice Hemphill.says: 'U X. The law (Nov. Rec. 1, tlt. 28, 
llb. XO) deelared.that wbere there were no heirs, ascendants, or descend- 
ants, the property - of the deceased should go to the titeasury. There were 
prevlous laws whlch secured the survivlng husband or wife in the suc- 
cession of the deceased under ■ certain contlngencles: The law (Nov. Rec 
11, tlt. 2; llb. 4) of the Fuero Jurgo, whlch gave the Inberitance to the sur- 
vivlng husband or wlfe when there were no other relations of the; deceased 
to the sevenith degree, and the law (Nov; Bec. 6, .tlt 13, p. 6) by whlch 
the survivlng husband or wlfe eucceeded to the estate, when there were no 
relations wltWn the tenth^ degree. But thèse laws were,' by commentators 
generally, supposed to be impUedly repealed by the law above reclted from 
the Recopllaclon, although some were of a différent opinion, on the ground 
that the terms of the law In the Recopllaclon were gênerai, and dId not 
refer speciflcallj' to the former laws on 'the rights of survivlng husband 
or wlfe under ithose laws. The received opinion of commentators has beeh 
held as the rule In Texas, Uamely, that under thé Spanlsh law the sur- 
vivlng husband or wlfe under no circumstances succeeded to the whole 
estate of deceased as hls helr, ,and only- to the marital fourth when neces- 
sary as a relief agalnst poverty.* In Van Slckle v. Catlett, 75 Tex., at page 
409, 13 S. W. 31, the rule announced In Babb v. Carroll is approved In thèse 
words: 'At the tlme William G. Logan dled, his wlfe did not Inherlt hls 
estate.' Referring to the facts of that case, it wlU be seen that Logan dled 
in the year 1835. 

"But the plaintifC's counsel insist that the rule is other wlse declared by 
the suprême coiu-t of thls state In Hill v. McDèrmot, Dali. Dig. 419, and by the 
suprême court of Louislana. A référence to HIU v. McDermot wlll conclu- 
alvely demonstrate that a décision of the question was wholly unnecessary 
in that case, and that the Judgment of the court was bàsed altogether on 
other grounds. Furthermore, the court dld not décide It, nor intend to 
décide It. What is sald by the court In that case upon the point Is In the 
nature of a query, wlth a brief citation from Partidas subjolned, and Is 
embodled in the following extract fi-om the opinion, (page 423:) 'WhPther 
he [referring to the husband] dled testate or intestate, or wlth or without 
a devisee or helr, was not ShoWn; and whçther the wltness was or was 
not mistaken as to knowledge of ownership can alone rest on supposition 
and conjecture. If Sledge dled without an helr of any class under the Span- 
lsh iaw; If, too, no due had obtalned administration of the succession,— 
in- the absenoe of any proof showing that the husband had had the sole right, 
was not hls wldow the sole hein and owner, and entltled to sue for restora- 
tion? "If no relation exist, (such as mlght Inherlt,] and the deceased leave 
a lêgltimate wife, she wlll inherlt the whole of hls estate; and we say 
that the husband wlll Inherlt from his wlfe in like circumstances." 2 
Partidas, 1101. 1102.' 
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"A number of décisions of the Loulsiana Sï^)reme court hâve been exam- 
Ined; but they appear to be founded upon the Code of that state, and not 
upon the Spanish law, and hence they can scarcely be sald to hâve appli- 
cation to the présent subject to discussion. The opinion of the distin- 
guished jurlst, Chief Justice Hemphill, in Babb v. Carroll, with Its sub- 
séquent approval by the suprême court in 75 Tex. and 13 S. W., should be 
regarded as décisive of the question by courts sitting in this state. In sup- 
port of it, however, référence will be made to tv^o additional authorities. 
In Schmidt's Civil Law of Spain and Mexico (page 259, c. 1, art. 1212) It 
is sald: 'The Intestate heh-s are (1) descendants; (2) ascendants; (3) col- 
latéral; and, wanting ail those, (4) the public treasiur.' 'When there are 
no descendants nor ascendants, elther legltimate or natural, and no collat- 
erals within the tenth degree, Inclusive, the treasiu-y inherits ab intestate' 
Id. p. 270, art. 1266. Upon the same point JUdge Johnston says: 'In de- 
fault of descendants, ascendants, and collaterals, the crown or exchequer 
(la real camara) succeeds to the property of an intestate.' Johns. Civ. Law, 
marg. p. 121. The plaintifC, therefore. was not an hetr of her husband, and 
did not Inherit his estate." 

After a carefxil examination of the authorities cited by the learn- 
ed judge, and in the light of the very able briefs submitted in this 
case, we concur in the reasoning and conclusion reached, and the 
more readily because in Branch v. Manufacturing Co., 6 C. C. A. 
92, 56 Fed. 707, — a case where descent was cast March 13, 1838, — 
this court had occasion to consider and détermine the Spanish law 
of descent in force in Texas prior to the act of the republic of 
Texas, (December 18, 1837,) in the décision of which case McCor- 
mick, circuit judge, delivering the opinion of the court, declared 
as follows: 

"In the first years of the existence of Texas as an Independent state, the 
Spanish law governlng testaments and inheritances was in force. By that 
law, légitima te descendants were necessary or forced heirs to a distinct 
portion pf the estate of decedents. The owner of an estate, If he had leglti- 
mate descendants, might, by will, transmit only one-flf th of his estate to 
persoiis who were not forced heirs. He could, by his will, transmit to 
a designated one or ones of his children or grandchildren one-third of the 
balance of his estate, after deductlng the one-tlfth mentioned above, and 
both of thèse powers of disposition by will could be exercised in favor of 
a chlld or grandchild, if the fifth were not, or so far as It was not, dls- 
posed of to other uses. As to the residue of the estate, it descended in 
equal shares to the children, or, through the children, to the later descend- 
ants. In default of descendants, the parents, or, in their absence, grand- 
parents, were necessary or forced heirs, to the extent, at least, that only 
one-third of the estate could be disposed of freely by will. In default of 
descendants and ascendants, collaterals or persons related by blood inherited. 
and, in default of descendants, ascendants, and collaterals, the estate went 
to the public treasm-y. 1 White, Recop. bk. 2, tits. 3, 4. In certain con- 
ditions, not necessary to be hère deflned. a portion of the estate of a husband 
or wlfe went to the sm'viving spouse, but under no circumstances did the 
survivlng husband or wlfe succeed to the whole estate of the deceased, as 
heir. Babb v. Carroll, 21 Tex. 765. Such was the law in force In Texas 
itp to December 18, 1837." 

The trial judge having decided that, although the plaintiff in 
error did not take aa heir of Gustaye Bunsen, ghe was entitled, at 
Bunsen's death, to one-half of the land in controversy by virtue of 
her community right, the second and remaining question is wheth- 
er, under the circumstances of the case, the title thus taken was 
and is such a légal title as will enable her to maintain the près- 
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ent action on the law sîde Qf the court. l'Ile circuriistancès pf 
che case are that Grustave Bunsen served in the Texas armj of in- 
dependence in tlie year 1835, up to Pebruary — , 1836, when lie 
died; that under the tenth section of the ordinance of December 8, 
1835, (Paisch. Dig. art. 4039,) te acquired a riglit to a bounty of 
320 acres of land ofifered for volunteers in the auxUiary corps for 
three months' service ; that thereafter, on March 14, 1860, a cer- 
tiflcatewas issued, in accordance with an act of the législature of 
the State of Texas dated Pebruary, 15, 1858, to Gustave Bunsen, 
for 960 acres of land, bounty for service in the army 1835-36, and 
said land was patented to "Gustave Bunsen, his heirs or assigns," 
July 14, 1876. In relation to thîs matter the trial judge held as 
foUows: 

"The plalntlfif acquired a real, bénéficiai Interest In and to one-half of 
the land in cpntroversy by vlrtue of her community rights; but the interest 
and titlé thtls acqiilred 'were équitable. The légal tltle to the land passed 
by tttô patent to Gustave Bunsen. This prlnclple Is So well establlshediby 
the mope repent décisions of the supren^e coiirt of this state that the court 
will cidiiteiit Itself with a meré réfètence to the authorltles. Hlll v. Moore, 
62 Tex. 610; Edwards v. Brown, 68' Tex. 329, 4 S. W. 380, and 5 S. W. 87; 
Patty v.Mlddleton, 82 Tex. 586, 17 S. W. 900. See Rev. St. Ter. art 3961; 
1 Pasch. Dig; art. 4288; Gould v. Wext, 32 Tex, 349. 

"In this court, 'where the distinction between légal and équitable pro- 
ceedings is strlctly maintained, and remédies afforded by law and equity 
are separately pursued,' the action of trespass to try title 'can only be 
sustained upon the possession by the plaintiff of the légal tltle.' Gibson 
V. Chouteau, 13 Wall. 92; Langdon v. Sherwood, 124 TJ. S. 74, 8 Sup. Ct. 
429; Redfleld v. Parks, 132 U. S. 239, 10 Sup. Ct. 83; Sheirburn v. De 
Cordovà, 24 How. 423; Johnson v. Christian, 128 U. S. 374, 9 Sup. Ct. 87; 
Bennett V. Butterworth, 11 ïïow. 669; Bagnell v. Broderick, 13 Pet. 436; 
Hooper V. Scheimer, 23 How. 235. The plaintiff, having only an équitable 
title toone-half the land in controversy, and no claim whatever to the re- 
naalning half, cannot malntain this suit. Her proper forum is a court of 
equity." 

The authorities cited sustain the correctness of the proposition 
that the title of the plaintiff in error tO the community property 
is an équitable, and not a légal, title, if the Spanish law in force in 
Texas in 1836 in regard to the wife's title to community property 
(for vv^hich, see Sayles' Early Law Tex. art 118, §§ 7, 8; White, 
New Eecop. p. 61 et seq.; Schmidt, Civ. Law Spain and Mexico, 
arts. 43, 44) was the same as under the présent statute of Texas, 
which has been in force since 1848, (see Pasch. Dig. art 4642; Eev. 
St. Tex. art 2852.) 

From the eXamination we hâve made, we are inclined to think 
that, as to the matter in hand, the law of 1848 made no substantial 
change; but we do not find it necessary to base our décision on 
that ground. Gustave Bunsen's title, and a fortiori his wife's 
title, to the land in controversy at the time of Bunsen's death, was, 
beyond question, an équitable title, and not a légal title. It con- 
tinued to be an équitable title after the certiflcate was issued, in 
1860, undei" the act of 1858, and up to the issùance of the patent by 
the state of Texas in July, 1876. tJndèr the patent, the lega! title 
theretofore vested in the state passed to, and became vested in, 
the heirs and assigns of Gustave Bunsen; and this, by the express 



TJNITED STATES V. FLETCHBR. 53 

terms of the instrument, and by force of the act of December 24, 
1851, (article 3961, Kev. St.,) wMch provides: 

"That ail patents which hâve heretofore been Issued by the authorities of 
the republic, or the state of Texas, in the names of persons deceased at 
the time of issuing such patents, and ail patents for lands which may be 
issued hereafter by the anthority of the state of Texas and in the names 
of persons deceased at the time of which such patents may be issued, shall 
be to ail intents and purposes as valid and effectuai to convey and secure 
to the heirs, or assignée as the case may be, of such deceased persons, 
the land so patented or which may be so patented, as if such deceased per- 
son had been in being at the time such patent bears date." 

Tliis statute is well known as being intended to prevent a 
patent for land from being void on account of being made to a 
grantee dead at the time of the grant, and to place the title in 
his heirs at law, whoever they may be, or in his assignée in case 
the grantee named has made an assignment of the land before 
his death. The plaintifl in error, as has already been shown, is 
not an heir at law of Gustave Bunsen; no serions contention can 
be made that she is.the assignée of Gustave Bunsen; in short, her 
relation to the patent aetually issued "to Gustave Bunsen, his heirs 
or assigns" is the same as, and no better than, if the patent had 
named Cari, George, and Charlotte Bunsen as the grantees. 

The judgment of the circuit court was correct, and' it is aflarmed. 



UNITED STATES v. FLBTCHBR.» 
(Circuit Court of Appeals, Fourth Okcult February T, 1894.) 

No. 57. 

Appbal — Writ of Erbok — Rbview — Claims against THE United Stateb. 

A pétition filed in the circuit court under the act of March 3, 1887, 
by a clerk of court, to recover fées, Is properly regarded as an action at 
law when debt or assumpsit would lie on the facts stated therein; and the 
Judgment can only be reviewed by writ of error, and not by appeal. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 

Pétition by A. K. Fletcher against the United States to recover 
certain fées for services rendered as clerk of the United States 
district and circuit courts. Judgment was rendered for plain- 
tifl, and au appeal allowed on pétition of the United States. 

Al. J. Montague, U. S. Atty., for appeUant. 
O. B. EoUer, for the United States. 

Before GOFF, Circuit Judge, and SEYMOUB and SIMONTON, 
District Judges. 

GOFF, Circuit Judge. The plaintiff below filed his pétition un- 
der the act of congress approved March 3, 1887, (24 Stat. 505,) 
against the United States, to recover certain sums claimed to be 
due him as fées for the performance of services rendered as clerk 

'Rehearing denied February 16, 1894, 
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of the United States district and circuit courts. Thie pétition was 
filed in tlie United States circuit court for tlie western district of 
Virginia, at Harrisonburg, on the 20th day of August, 1891, the 
plaintiff claiming that the sum of $1,399.73 was so due him by the 
United States. The district attomey appeared and conducted the 
défense, Thé case was flnally heard by the court on the 8th day 
of Harch, 1893, when judgment was rendered for the plaintiff for 
the sum of $1,173.53, with interest thereon from that date at the 
rate of i per cent, per annum, and costs. The United States, act- 
ing by the district attomey, on the 18th day of August, 1893, pre- 
sented a pétition for an appeal from said judgment, together with 
an assignment of errors, and an appeal was allowed to this court. 

It is claimed by the appellee that an appeal did not, under the 
law and the rules of court, lie to this court from said décision; 
that the proceeding in the court below was not a suit in equity, 
bui an action at law, and, as no biU of exceptions was taken at 
the time judgment was rendered, and no writ of error ever applied 
for and obtained, that the judgment must be affirmed. 

The mode of procédure, under the act mentioned, in the district 
and circuit courts of the United States, has not been uniform. 
In some instances the suits hâve been conducted as actions at 
law, aûd in others as pétitions in equity. They were doubtless 
regulated by the rules of the courts, respectively, in which they 
were determined, the act referred to giving the courts the power 
to make and modify rules spécial to such cases. In the court in 
which this case was tried, no spécial rules under said statute had 
been adopted, and the gênerai laws and rules thereunder applied 
to ail actions instituted therein. 

The congress certainly intended that suits at law, in equity, and 
in admiralty might be brought under this act. The protisions that 
the plaintiff shall file a pétition, and that the case shall be tried 
by the court without a jury, do not of themselves, as is claimed, 
make ail proceedings under said législation suits in equity, and do 
not regulate the manner of proceeding after suits shall hâve been 
instituted, which is to be determined by the well-established rules 
of practice and the laws applicable to the cases so provided for. 
That the distinctions existing, when the act was passed, between 
suits at là w, in equity, and in admiralty, were preserved, is plain, 
and thàt the proceedings undër it were to be regulated by then 
existing laws and rules, so tar a& the sâme were applicable to such 
suits at law, in equity, and' in admiralty, unless modifled by rules 
adopted under the authority of said act, is, we think, equally clear. 
The wiJit of error is provided for in order to correct errors in the 
trial court in actions at law, and an appeal is allowed in equity and 
admiralty cases, it being especially provided in said act that such 
procee<îi|jgs shall; be as is nsual in like causes, 

This case was, properly, jwe think, regarded by the trial judge 
as an action at law. Debt pr, assumpsit could hâve been main- 
tained on the facts recited in, thçt tpetition. It cannot be held that 
equity, under the gênerai and usual rules and grounds of jurisdic- 
tion, could entertain such a suit, a'hd We do not find that the juris- 
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diction is specially given in said act. The action contempla ted by 
the third section of the act would be on tbe equity side of the 
court; but tlie facts and circumstances, the property claimed or 
proceeded against, as set forth in the pétition filed in the cases 
elsewhere provided for by said législation, would détermine the 
character of the litigation and its place upon the dockets of the 
court. 

Ifc does not appear that the défendant excepted, at the time, 
to either the rulings, ûndings, or judgment of the court, or that 
a bUl of exceptions was presented, signed, and made part of the 
record, as required by law and the rules made thereunder. As 
the case was properly on the law side of the court, and as it is now 
too late to remedy said omissions, it follows that this court cannot 
grant the relief prayed for, even if error bas been committed, as 
to which, under the circumstances, no opinion is expressed. The 
order purporting to grant an appeal was improvidently awarded. 

For the reasons given, the judgment of the court below is af- 
ûrmed. 



ASHLBY V. BOARD OF SUPERVISORS OF PRESQUE ISLE COtTNTÏ. 
(Circuit Court of Appeals, Slxth Circuit. December 9, 1893.) 

No. 116. 

1. CouNTiBS— Bonds. 

Certain bonds were regularly issued by the board of supervisors Novem- 
ber 1, 1871, and the proceeds applied to the érection of county buildings. 
The organizatlon of the county had been authorized March 31, 1871, at 
whlch ttme It contalned but one township, but a second township was 
created July 29, 1871, by the board of supervisors of the couaty to which 
it had been attached as an unorganlzed county. The suprême court havlng 
ruled (People v. Maynard, 15 Mlch. 4G3) that there could be no valid organ- 
ization of a county containing but one township, an act was passed (Aprll 
9, 1875) under which the county, in form at least, was newly organized. 
'ffeW, that the act March 31, 1871, was provislonal, and not void upon its 
face; that it would be presumed that the organization of the county was 
subséquent to the organization of the second township; that the question 
of the légal existence of the county could not now be raised, in a private 
litigation; that the act of April 9, 1875, could not opéra te to divest rights 
which had been acquired while the county was exercising the power it 
had assumed; and that, therefore, in vlew of aU the circumstances, the 
bonds issued in 1871 were valid. 

2. Samb — Refunding Bonds— Notice to Pufichaser. 

Refunding bonds, payable to bearer, recited that they were Issued by 
the board of supervisors in conformity with the provision of an act 
authorizing the county to issue such bonds and provide for the retirement 
of outstanding bonds. Beld, that the purchaser was not bound, in the 
face of the récitals borne by the bonds, to investigate the nature of the 
refunded indebtedness. 
8. Samb— Bonds Negotiablb in Form. 

Statutory authorlty to issue' and market bonds, which are to run for a 
long period of time and bear interest, hdd to authorize, by implication, 
bonds negotiable in form. 
4. Circuit Cocrt dp Appbam— Jurismction— Practice. 

The circuit court of appeals will, upon writ of error, remand a case, 
with directions that it be dlsmissed, when it appears that such case 
bas been brought within. the jurisdiction by means of coUuàon; but to 
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Justlfy such action the proof must be clear and uneqûi vocal; otherwise, 
If the question has not been passed upon by the court below, tbe court 
of appealB, on reversing the judgment, wiU direct the trial and détermina- 
tion of that matter at the circuit. 

In Errop to the Circuit Court of the United States for the Eastern 
District ;of Michigan. 

This was an action brought by William J. Ashley against the 
board of supervisors of the county of Presque Me to recover upon 
certain county bonds and coupons. The court below directed a 
verdict for -défendant, and entered judgment accordingly, and plain- 
tiff brought the case, on error, to this court. 

In this case the plalntlff sued to' recover upon bonds Nos. 5 and 6, and ser- 
eral Interest coupons belonglng to those and other numbered bonds In tho 
same séries, being part of an issue of 18 bonds for the sum of $1,000 each, 
with coiroons for Interest In the usua} form, made by the county of Presque 
Isle, on thé 2€i:h day of March, 1885. The bonds were payable to the bearer, 
and canHed Interest at the rate of 7 per cent., payable ànnuàliy, according to 
the terms of the coupons. • 

In addition to spécial counts, the déclaration contained the commonCounts; 
and there were appended copies of the obligations sued upon, together with 
a notice that they would be given In évidence under the money counts. This 
was lu accordance with the practice in the courts of the state. The défend- 
ant pleadèd' the gênerai issue. The case went to trial before a jury, and un- 
der an Instruction by the court, at the conclusion of the évidence, that the sup- 
posed obUgàtions were vold, as matter of la-W, a verdict was returned for the 
défendant, and judgment was entered. accordingly. The facts necessary to a 
proper understanding of the case ma:y be stated as follows: 

Prior to March 31, 1871, the county of Presque Isle was one of the unor- 
ganlzed countles of Michigan, and ■syas, attached to the orgahl^ed county of 
Alpena for jùdicial and municipal pnrposes. On that day an act was passed 
by the législature of the state provlding for Its organizatlon Wltb the same 
terrltory ■fl'hlch It had prevlously embraced, and with the pqwers and priv- 
ilèges commdn to the other countles of the state. Provision was made for the 
élection of the usual county offlcers, flxlng the county seat, for a seal and 
proper record book», and for the holding of courts. The date flxed for the 
élection of offlcers, which was the flrst step In organizatlon, v?as the flrst 
Monday In Aprll following; but It was further provided, by section 5 of 
the act, that, 'n the event that the élection should not be héld at the date 
named, it might be held at any time thereafter, iipon giving the prescribed 
notice. 

At the date of this act there was buït one township in the county, namely, 
the township of Rogers, On the 29th day of July, 1871, the board of super- 
visors of the coimty of Alpena, under the authorlty conferred by gênerai stat- 
ùtes, organized another township In Presque Isle county, by the name of 
Presque Isle. 

At some time prior to September 16, 1871,— but on what date does not ap- 
pear from anythlng In the record,— the élection contemplated by the above- 
mentioned act took place;- alid it Is shown that on the sald 16th day of 
September there were two township supervisors, one for each of the town- 
ships of Rogers and Presque Me, who assumed to act as such in their re- 
spective towflships. 

Upon the organizatlon of the county under the act of March 31, 1871. it 
assumed the functions of an organized county, under the constitution and 
laws of the state, and continued to exercise them. It wa« récognlzed as 
such by varions ofllclals of the state, and dealt with as such In departmental 
business; and on March 28, 1873, the législature passed an act to organize 
three countles, and to add certain terrltory to three other countles,— among 
them, Presque Isle. The language of the fourth section of that act was 
this: "That township number 37, north of range number 2, east, Is hereby 
attached to the organized county of Presque Isle." In the progress of events. 
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questions arose as to the valldlty of the act of 1871, under which the organlza- 
tlon of the county had taken place, In vlew, probably, of the ruling of the 
suprême court of the state in People v. Maynard, 15 Mich. 463, ttiat there 
could be no valid organization of a county having but one organized town- 
ship withln its limits, and so no sufficient material for maklng up a board of 
supervisors to exécute the functions of a county. And on the 9th day of 
April, 1875, an act was passed by the législative entitled an "Act to organlze 
the county of Presque Isle, and the townships of Presque Isle, Posen, Belknap, 
Rogers and Moltke," in tbat county. This act, in accordance with the scope 
of its tltle, purported to organize the territory of the then county of Presque 
Isle into a county of that name, and to subdivide the ^hole thereof into the 
organized townships above named, and provided a détail of proceedings for 
organization of county and townships. Such proceedings were had, and the 
county, in form, at least, was newly organized. 

Kecurring to the original organization of Presque Isle county in 1871, the 
record shows that, having no courthouse or county jail, the then board of 
supervisors, conslsting of the supervisors from the townships of Rogers and 
Presque Isle,— the county clerk, the proper officer for that purpose, attending, 
—passed a resolution declarlng it was necessary to raise $9,000 for building 
a courthouse and $6,000 for building a jail, and providing for the submission 
to the electors of the county of the question whether thèse sums should he 
ralsed by loan for those purposes. On the 21st of September the clerk issued 
the notice for an élection on the 23d day of October following, and on the 
last-mentioned day the electors voted, in thelr several townships last named, 
on the question submitted. On the succeeding day the votes were canvassed 
by the proper officers, and it was found and declared by the proper can- 
vasslng board that a majority had voted in the aflSrmative. Shortly there- 
after the board of supervisors again convened, and resolved to Issue 30 10 per 
cent, bonds, of $500 each, in pursuance of the vote of the electors, and to 
provide a slnking fund to liquldate the loan, setting apart yearly for that 
purpose the sum of $1,000 from the sum raised by taxation for county pur- 
poses. 

Thirty bonds were Issued November 1, 1871, in the sum of $500 each, paya- 
ble to bearer, with Interest at 10 per cent., payable annually on présentation of 
the coupons attached. They were in the usual form of such bonds, stated 
the purpose of their issue, and represented that they were "issued in con- 
formity with chapter 10 of the Complled Laws of the State of Michigan, and 
authorized by a légal vote of the qualifled voters of the county at a spécial élec- 
tion held in sald county on the 23d day of October, 1871." They were slgned 
by the chalrman of the board of supervisors and the treasm-er of the county. 
The bonds were sold for their full face V3'ue, and the money recelved for 
them was used in the building of a courthouse and jail, which the county occu- 
pled thereafter for the holding of the state circuit court, and for county 
offices and ail the niu-poses to which such buildings are usually appropriated. 
Thèse bonds passed into the hands of purchasers, bona flde and for value, 
before maturity. 

On March 17, 1875, the Brunswick Savings Institution, of Brunswick, in 
Maine, being the holder of a considérable portion of the bonds, brought suit 
in the circuit court of the United States for the eastem district of Michigan 
upon 34 of the coupons. Judgment by default was rendered thereon May Ist, 
following. In March, 1878, a motion was made to set the judgment aside, 
and for leave to défend. The principal ground of the motion was that the 
county of Presque Isle had no lawful existence when the bonds were Issued, 
and that they were void. The motion was overruled, but for what reasons 
does not expressly appear. In July, 1878, a mandamus was issued, requiring 
the board of supervisors to spread a tax upon the tax roUs of the county 
to pay the judgment. The judgment was paid In October, 1879. On No- 
vember 21, 1878, another suit by the same plalntlff was brought In the same 
court agalnst the county on 64 other coupons. Judgment for the plaintlfC 
was rendered thereon in 1879, and was paid. In February, 1875, one OoUing- 
wood brought suit against the county in the same court upon warrants of the 
county issued In the years 1871-72-73. There were the like proceedings to 
the rendition of the judgment for the plalntifC, and for the collection thereof. 
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«S In thefirst of the abore ttuits ot tto savlnga Institution. Ail thèse judg- 
ments wére silbse«iuently purchased by George J. Roblnson, who also be- 
came thâ bolder^for hlmself or others, of many or ail of the bonds whlch bad 
been fssnled aa aboTe stated. 

RecoMs of tbe'Judgments -were offeréd in évidence, upon the trial of tht 
présent CâseJ Upoh an objection that there was no county of Presque Isle 
at the date 'fif the alleged service of proceâs In those cases, they were ex- 
clnded. .flpotl tblâ exclusion tbe plalntlS tendered au exception, and now 
assigna erron .ir- : 

After the renditlonof those judgments, and: in December, 1884, the board of 
supervisors of the oounty passed a resolution that they deeraed ît expédient 
to provide for the réttrlng of the outstanding county bonds by a new Issue 
of bonds ' béaring ajess rate of Interest, and runniag over a séries of years, 
to glve the taxpayers tlme to. :meet the payment, and appolnted a commlttee 
to procure an; act of the législature! permitting the board to Issue such new 
bonds. Beaponding to thls, the législature passed an act, on February 16, 
1885, empowerlng the board of supervisors to issue bonds upon the faith and 
crédit of the county, and to provide for the payment of the same by tax 
upon the cotlnty; and it was provlded In the act that the bonds to be 
i^sued might be exchanged at thelr par vtdue for the outstanding bonds, or be 
sold at not less than thelr .par. value, and imposed upon the county treasurer 
the duty of applyin® the new bonds and the proceeds thereof to the payment 
and retiring of the outstanding bonds and the Interest thereon, and to no 
other purpose. There was no évidence that there were any other bonds of 
the county outstanding, except those already referred to as Issued In 1871. 

On the 25th' day of March, foliowlng, the board of supervisors passed a 
resolution reciting that the amount of outstanding bonds, with interest, was 
about thesumof: $18,000; that tbe same wasi about to fall due; that it would 
be easier for the taxpayers to make a new arrangement, whlch had been sat- 
Isfactorily agreed upon, for the retiring ofthetibonds,— and declarlng that by the 
authority and In pnrsuance of the. act of February 16, 1885, the board thereby 
authorized and dlrected the Issue of coupon-bearlng county bonds in the sum 
of $18,000, $1,000 of which should become due in each of the 18 years begin- 
ning with 1887. The bonds and. coupons were to be payable at the Wayne 
Oounty Savlngs Bank, in Détroit, and the rate of interest to be 7 per cent., 
payable annnally. And the resolution further declared that it should be the 
duty of the chalrman of the board and the county treasurer to sign and ex- 
écute sald bond» and coupons, and it should be the duty of the county treas- 
urer to apply puch bonds, at their par value, to the payment, retlrement, and 
cancèllation chC. the bonds of the cpimty theretofore Issued and then out- 
standing, and the Interest due thereon, and for that purpose the county 
treasurer shoul^ call in sald outstanding bonds, by exchanging or paying 
therefor the bonds thereby authorized. 

On the next day, in pursuance of, and in accordance with, the above resolu- 
tion, 18 $1,000 bonds, with interest coupons attached, were issued, having been 
slgned by the chairman of the board and county treasurer. Each of them 
was made payable to bearer, and recited that: "Thls bond is issued in con- 
formity with the, provisions of an act entitled 'An act to authorize the county 
of Presque Isle to issue bonds and to provide for the retirement of out- 
standing bonds,' approved February 16th, 1885, and authorized at a meeting 
of the board of supervisors of.faW county of Presque Me, March 25th, 1885." 
AU of this issue of bonds wàs delivered to Roblnson in exchange for the 
; bonds of the former issue, whlch he then held, and whlch were claimed by 
Mm to be valldiobligatlons of the county. The latter were delivered up to the 
county treasurer, and were then destroyed. 

; Those of the; new bonds an^ coupons flrst maturing were pald, but the 
évidence tended to «hpw that Roblnson sold the 14^ bonds last maturing, with 
the coupons not yet due, tf», the Wayne County, Savings Bank, before the 
maturityof the bonds, for fuUi.par value, and without any notice on the part 
of the bank of any Inûrmity therein. Suhsequently the bank transferred 
those of the boBds and coupons now In suit to John R. Whltbeck, of 
Rochester,.N. ï., by whom they were transferred to the plalntlff, who also 
jreslded at Rocbester. , j Upon the trial the défendant introduced the depo- 
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sitions of Whitbeck and Ashley, whlch had been taken, apparently, for 
the purpose of showlng that the transfers to them were not bona flde, 
but were made for the purpose of constltuting a fletitious plalntifC to bring 
suit in the United States court. Considérable évidence was introduced 
on both sldes on the question of the good faith of those transfers. The court, 
however, did not pass upon it, nor submit it to the jury, for the reason, as 
was stated, that it was not deemed materlal, the court being of the opinion 
that the obligations inrolved in the suit were invalld, because they were is- 
sued in violation of the constitutional requirement that expenditures of more 
than a thousand dollars in any one year should first be sanctioned by a vote 
of the electors of the county. The court further held that it was precluded 
from treating the original bonds as valld by the décision of the suprême court 
of the State in Pack v. Supervisors, 36 Mich. 377, and therefore directed a 
verdict for the défendant. 

Leyi T. Griflfîii and Carlos E. Warner, for plaintifE in error. 
Henry M. Duf9eld, for défendant in error. 

Before TAFT and LIIRTON, Circuit Judges, and SEVEEENS, 
District Judge. 

SEVERENS, District Judge, (after stating tlie facts.) In regard 
to tlie question of the yalidity of tlie bonds of Presque Isle county, 
issued in 1871, tlie court appears to liave held that it was precluded 
by the décision of the suprême court of Michigan in the case of Pack 
V. Supervisors, 36 Mich. 377, which was supposed to hâve held that 
there was no organized county of Presque Isle at the time when 
those bonds were issued; and, inasmuch as the question of the pro- 
posed expenditure was in fact submitted to the electors before the 
bonds were issued, the ruling of the court below must be construed 
as recognizing the case referred to as a conclusive adjudication that 
the county of Presque Isle had no lawful existence in 1871, and there- 
fore had no power to issue such bonds. 

We are unable, however, to flnd in that décision any warrant for 
giving it so wide a scope. ïhat case arose upon a pétition for a 
mandamus against the supervisors to compel them to provide by 
taxation for the payment of certain county warrants issued in 1874 
and January, 1875, nominally to one Boggs, who was the agent of the 
relator; thelatter being the party in interest, and having knowledge 
of ail the facts relating to their issue. The answer, which was 
taken as true, denied that there had been any légal organization of 
the county prior to the act of April, 1875, and assigned reasons for 
that conclusion. It then proceeded to state the nature of th^ pro- 
ceedings upon which the warrants were issued, namely: That the 
supervisors of the county held a meeting at Crawford's Quarry, — 
not the county seat,— where it was declared expédient to remove the 
county seat to the former place, and it was resolved to submit the 
question of the removal to the electors of the county. That meet- 
ing was averred to hâve been illégal, and without notice to the coun- 
ty clerk, who was not présent. The warrants in question, amount- 
ing to $2,740, were issued, ail within seven months, upon a contract 
for the érection of county buildings. That the question of raising 
money was never sub.Jiitted to a popular vote, as required by law 
where more than $1,000 was proposed to be raised for building 
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purposes. That bo notice was given of thé place to which it was 
proposed to remove the county seat, which is especially required by 
law when the vote of the electors is taken. And that there were 
no orders or resolutions authoriziag the issue of the warrants. 
The suprême court in its opinion, having recited thèse facts, said: 
"Urider thèse drcumstance?, we are not dlsposed to discuss the question 
when the county of Presque Isie was organized, or to enter upon the other 
questions concernlng the townshlps. A mandamus will not issue to enf orce 
any dôubttul rlght. The answer, for the purpose of the présent controversy, 
is taken as true; and, if true, it shows that thèse warrants were issued with- 
outauthprlty, to a party having notice of their invalldity, and for a purpose 
Whlèh Wàs illégal. It cannot be claimed, as this record stands, that the 
county buildings were lawfully contracted for, nor thàt the county seat had 
been remoyed, if the county Itself was in existence. There has been no lég- 
islative récognition of removal, and, even If lawfully removed, the contract for 
buildings for more than one thousand dollars was unauthorized. Actlng upon 
this answer, as admitted, we must deny the mandamus." 

It is manifest that the court declined to go into the discussion 
of the lawful organization of the county, and rested its décision upon 
the character of the proceedings under review, without regard to 
the fundainental question whether the county had been didy organ- 
ized or not. It is equaUy manifest, we think, that, when the court 
say that those "warrants were issued without authority," they refer, 
not to any want of authority deduced from the considération of a 
matter they had expressly refused to consider, but to the defects in 
the proççedings which they immediately point ont. We hâve given 
a f ull analysis of this case, for the reason that it seems to hâve con- 
troUed the action of the circuit court. We conclude that the effect 
of the décision was misapprehended, and that it does not conclude 
the question of the lawful authority of Presque Isle county to issue 
the bonds of November 1, 1871. 

But we are required to consider whether the direction given by the 
court was right, notwithstanding our opinion that the reason given 
for it was wrong. The proposition insisted upon by counsel is, in the 
flrst place, that the statute of March 31, 1871, providing for the 
organization of Presque Isle county, was unconstitutional and void, 
because there was but a single organized township within its limits, 
and therefore there could not be constituted a board of supervisors, — 
a prime .necessity for the exercise of county functions, — and also 
because it left some of the inhabitants of the county without an 
opportunity of voting upon questions affecting their interests; and 
the case of People v. Maynard, 15 Mich. 463, (a case which will be 
discussed in another place,) is cited in support of this proposition. 
That case does undoubtedly hold that there can be no regular organ- 
ization of a county, in such conditions; and in that case, where steps 
were immediately taken after the passage of the act to test the 
validity of the organization upon a writ of quo warranto by the at- 
tomey gênerai to try the right of one assuming to be a public officer 
in the territory affected by the décision, it was held that the organ- 
ization was not lawful. 

The act of- March 31, 1871, was provisional only. It was, in sub- 
stance, an enabling act. It did not, ipso facto, organize the county. 
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The county continued attached to Alpena county for jndioial and 
mmiicipal purpoees as before, until its organization should be com- 
pleted. It was not shorn oiï, and lef t an independent county, with- 
OTit govemment, in the mean time. The time witMn wMch the 
organization might take place waa left indeflnite by the statute, 
Tlie Talidity of the law must dépend upon the test whether, when it 
becomeS operative, it infringes upon some provision of the constitu- 
tion. Législation in preseribed methods is not to be held void un- 
less its opération and effect resuit in conséquences which are for- 
bidden by the suprême law. The law in question was not void 
upon its face, and would only prove to be so when applied to the sub- 
ject-matter. Cooley, Const. Lim. 163, 164; Gk)lden v. Prince, 3 
Wash. C. C. 313, Fed, Cas. No. 5,509. 

We do not see that it was shown in the court below whether the 
organization of the county under the act of 1871 took place before 
or after the organization of the township of Presque Isle. If after, 
there was then a sufficient number of supervisors to constitute a 
board, and there is nothing in the record to show that there were 
in f act any inhabitants outside of the two townships who were en- 
titled to vote. Acting upon the rule of the maxim, "Omnia praesu- 
muntur rite esse acta," — a rule peculiarly applicable to this class of 
questions, — ^we ought to présume, in thé absence of évidence to the 
contrary, that the facts neceseary to the légal organization of the 
county existed, and, therefore, that there were in the county two 
organized townships, and that there were no obstacles, arising f rom 
any cause. A like presumption was made in Rice v. Ruddiman, 
10 Mich. 125, 135, in support of the validity of the organization of 
the coUnty of Muskegon. 

But inasmuch as it may appear, upon a new trial, that the or- 
ganization of the county of Presque Isle took place whUe there was 
yet but onetownship in it, or under other disabling conditions, it 
seema necessary to consider the case upon that aspect. Assuming 
that under the doctrine of People v. Maynard, above referred to, 
the courts of the United States would be bound to hold that such 
organization was unlawful and void in its inception, it does not, 
in our opinion, foUow that if the county, assuming it to be valid, 
went on as such, acquired the capacity to be a county, and exer- 
_cised for years, with the acquiescence of the state govemment, the 
functions and privilèges of a county, its status and the validity 
of its acts are to be tested by such rules as would hâve been ap- 
plicable in a direct and prompt challenge by the state when those 
powers and privilèges were assumed. In the latter case, the pub- 
lic interests are best subserved by speedy reformation, and no 
private interest is harmed. In the former, the public interests 
bave been adjusted to the actual condition of things, and private 
interests hâve become settled upon the foundations which local 
authority has laid, with the consent of the state, whose business 
it was to interfère and prevent the mischief, if any such were 
feared, It is a matter peculiarly within the province and duty of 
the state to watch over and prevent the development of political 
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growths iwhjcli Bre likely to be prejiidicial to tbe; public interesti, 
When it dœs not interfère, private individuals are justifled in 
assuming that thfere is nothing obnoxious in tlje orga-nizaition, and 
that they may treat with it in the character it haa assumed. 

In tàe case of a coiinty, after it bas gone on for years as such, 
taxes hâve been leyied and collected under its authority; deeds 
and mortgages bave been registered in its records, and t^tles bave 
been gained or lost by sucb registration ; the estâtes of deceased 
persons baye been settled and distributed by its court of probate; 
the rlghts «f /parties bave been adjudicated, and remédies awarded, 
by the circuit court, in sessions at its county seat, and accused 
persons havç been tried, çonvicted, and sentenced to imprisonment 
by that court We do not know that, In thîs Instance, ail thèse 
particular incidents ba,ve;happened, but it is reasonable to sup- 
pose ail may bave occurred, and many otbers of ktndred character. 

May the foimdation on which ail thèse tbiiigs rest for their se- 
curity or aï^tbority be repudiated ajad denied by the municipality 
which assum^d the character, bas been allowed to act in it, and, 
agreeably to the law goveming it in that character, bas pledged 
its faith to repay what itf bas received and applied to its advan- 
tage, and thns disappoipt the expecta,tions of those who bave 
trusted in its représentations? 

In the ca^e of People y. Maynard, a question arose upon the act 
of Februaiy 1.0, 1857, pjpoviding for the organization of the town- 
ship of Teal Lake. It was suggested to the suprême court that 
the law was unconstitnjlàonal, and tixerefore void, because, as it 
was claimeid, no 5uch purpose could be connected with the title of 
the act, which, under the constitution, must Indicate the single 
object to be provided for. But the suggestion was rejected, the 
court saying: 

"If tbls question had been ralsed Immedlately, we are not prepared to say 
Qiat It would bave been alte«ether free from difflculty. But Inaemuch as the 
arrangement tbere Indtcated liad been acted upon for ten years before tbe 
récent legislajlpn, and had been recognlzed as valld by ail parties Interested, 
It Cannot now 'bé dlsturbed. Bven in private associations, the acts of par- 
ties Interested may often estop them from relylng on légal objections whlch 
might hâve avflled them If not walved. But In publie affairis, where the 
people have organized themselves, under çolor of law, into the ordinary 
municipal bodles, and bave gone on, year after year, raislng taxes, maklng 
Improvements, and exerclslîQg their usual franchises, their rlghts are properly 
regàrded as depéndlng qulte as much on acqulescence as on the regularity of 
their origln, anij no ex post facto Inqulry can be permitted to undo their 
cotpOTate existence, '^hatever may be the rights of individuals before such 
gênerai acqtnescence, the corriorate standing of the communlty can be no 
longer open to question. See llumsey v. People, 19 N. Y. 41, and Lannlng v. 
Garpenter, 20 N. T. 447, where the efCect of tiie invalidity of an original coun- 
ty organization is very well considered, in Its public aud private bearings." 

In Clenlent v. Everest, â9 Mich. 19, a bill wàs flled to restrain 
the dollectioinby the township collector pf school ta^es in district 
No. 3 of thé tbwnship, àhd it was alleged tjiat the lahds on which 
the taxes were assessfed had been detached from that district, and 
attached to No. 2. One of the grounds of défense was that the 
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action ofthe townshlp board of school inspectors in detaching those 
lands, wliicli had been recently done, was unlawful, for reasons 
set fortb in the answer. In dealing with that objection, the court 



"It wolild be dangeroUB and wrong to permit the existence of municipalitle» 
to dépend on the resuit of priyate Utlgatlon. Irregularitles are common and 
unavoidable In tbe organization of sueh bodies, and both law and policy re- 
qulre that they should not be disturbed, except by some direct process au- 
thorized by law, and then only for grave reasons." "In such matters as 
coneern the public, and do not interfère with prlvate property or liberty, 
such action as créâtes municipal bodies and gives them corporate existence 
cann<)t be questioned wlthout creating serions disturbance." 

This doctrine is approved and applied in the casé of Stuart v. 
School Dist, 30 Mich. 69, where a biU was flled to restrain the col- 
lection of taxes which had been assessed for the support of a high 
school in the district. Only certain districts, which were specially 
con«tituted, were authorizèd to do this, and it waa claimed that 
the spécial act which had been passed for the benefit of this dis- 
. triot was void for the want of compliance with the constitution 
in the fomi of its enactment But, the district having proceeded 
for a number of years to exercise the powers attempted to be con- 
ferred, the court said they would wholly décline to consider the 
objection. 

Ëecurring to the case of People v. Maynard, it will be seen that the 
reason for the décision was drawn f rom the implications of the con- 
stitution in regard to the formation of counties. But if the consti- 
tution had expressly declared the requirements and the method to 
be pursued, the fact would remain that the organization which the 
county had taken on under color of the statute, and in the form 
of which it acted without question by the state, could not be attacked 
coUaterally. Cooley, Const. Lim. 254; City of St. Louis v. Shields, 
62 Mo. 247. 

In State v. Rich, 20 Mo. 393, a motion was' made to quash an in- 
dictment found in the circuit court for Stone county, upon the 
ground that the statute establishing that county was unconstitu- 
tional, in that it reduced Taney county, from which the new county 
was taken, below the ratio of représentation required, and therefore 
that Stone county was not constitutionally established. It was held 
that whUe the court did not intend to raise a doubt of the correct- 
ness of a décision previously made that the législature could not re- 
duce an old county in that way, yet the validity of such an act could 
not be drawn in question in this way, but only in a direct proceeding 
for the purpose of testing the validity of the organization of the 
county. 

But jt is needless to multiply authorities. They are substantially, 
if not altogether, agreed upon the proposition that when a municipal 
body bas assumed, under color of authority, and exercised for any 
considérable period of time, with the consent of the state, the powers 
of a public corporation of a kind recognized by the organic law, 
neither the corporation nor any private party can, in private litiga- 
tion, question tiie legality of its existence. 
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But counsel foi» thé defeûdànt lays principalî«tresa npôii the doc- 
trine that tliere cânnot be a county de facto whéré there can be none 
de jure; and it is argued that bécause the laW of 1871 was void when 
enacted, and gave no authority for organization, there was no law 
under which R*esqiie Me county could become de jure a county, and 
therefore it could not become de facto such. The gênerai proposi- 
tion is no doubt correct, as à statement of a doctrine of law. But 
we doijot thinkrthat proposition, as applied to the case bqfore us, is 
Sound. We doubt whether the premise of the proposition founded 
on it is true. We hare already given some reasons for thinking 
it is not But we also think the premise is insufficient The su- 
prême law of the State recognizes counties as politiçal bodies cor- 
porate. TheÎT existence is not only permitted, but is essential to 
the goremment which is ôrganized. Their corporatë character is 
not given by the législature., That body, if it dèems the organiza- 
tion consistent with public policy, prescribes a method of organiza- 
tion in form. This law, Whether operative or not, signiûed the 
approval of thp législature of the formation of the neW county, and 
in so far was in exécution of its authority under the constitution; 
and we apprehend the rule to be that an unconstitutional and void 
law may yet be color of authority to support, a» against anybody but 
the State, a public or private corporation de facto, where such cor- 
poration is of a kind which is recognized by, and its existence is 
consistent with, the paramount law, and the gênerai system of law in 
the stàte. 

In the case of State v. Carroll, 38 Cîonn. 449, it was held that an 
unconstitutional law constituted a valid support tô officiai action 
performed under it before the law had been authoritatively pro- 
nounced void. And in the case of Donough v. Dewey, 82 Mich. 309, 
46 N. W. 782, that doctrine was afflrmed, and applied to a case where 
the législature had passed a law for the élection of a second township 
school inspecter, in the face of the constitutional provision that there 
should be but one. Under that law the township elected a second 
inspectôr, and she was a woman. The valldity of the action of the 
boàrd of which she was a member being called in question, the court 
held thàt the rule that there could be no de facto ofiflcer where there 
was no de jure office was modified by the further rule that an office 
created by the législature must be deemed one de jure, so long as the 
law is treated by the public as valid, though it should afterwards be 
held otherwise; and, applying that rule, the court held the proceed- 
ings valid. This case declaring the rule in Michigan, which is appli- 
cable to the construction and eflScacy of its statutes, in furtherance 
of its local policy, if not binding upon us, is yet entitled to very high 
respect and considération. 

Much reliance was placed in argument upon the case of Norton v. 
Shelby Co., 118 U. S. 426, 6 Sup. Ct 1121, as supporting the applica- 
tion of the rule invoked to the présent case. But an examination 
will show that it dœs not déclare or indicate anything inconsistent 
with the views above st^ted. It was an action against the county 
upon certain bonds which hàd been issued in its ûame by a board of 
county commissioners. This board had been created by a spécial 
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act of thé législature of Tennessee, and èmpowered to exécute the 
duties which, by the constitution of the state, were devolved upon 
tihe county court, composed of the justices of the peace of the county. 
Within a month after its passage the justices of the peace assailed 
the Talidity of the act by flling a bill in their ofBcial character, in 
the name of the state, against the commissioners, charging them with 
unlawful usurpation of the power of the justices, and praying that 
they should be enjoined. The case went to the suprême court of the 
state, where it wàs held that the act was void. This was in 
confonnity with a décision which had already been made by that 
court in another case of the same kind from the same county. The 
board of commissioners was a body not known to the constitution of 
the state, and was an aïiomaly in its system of administration of 
county afifairs. For the plaintiflf it was contended, in the case of 
Norton V. Shelby Co., that, although the commissioners did not hold 
their offices de jure, they were nevertheless offlcers de facto, and, 
being suçh, their acts were valid. The suprême court held other- 
wise, upon the ground that the commissioners could not be in- 
cumbents of an office which could not exist. They could not fiU 
a place which was unknown to the constitution of the state, and 
which was made in the room of a board expressly authorized by that 
instrument to discharge the duties of the same office. And the 
court took pains to distinguish such a case by saying, at page 441, 
118 U. S., and page 1125, 6 Sup. Ct.: 

"The doctrine which gives validity to acts of offlcers de facto, whatever 
defects there may be in the legality of their appolntment or élection, is 
founded upon considérations of policy, and necessity for the protection of the 
public and indlviduals whoee interests may be afifected thereby. Offlcers are 
created for the beneflt of the public, and private parties are not permitted 
to inctuire into the title of persons clothed with the évidences of such offlcers, 
and in apparent possession of their powers and functions. For the good 
and peace of society, their authority is to be respected and obeyed until, in 
some regular mode prescribed by law, thedr title is investigated and deter- 
mined. It is manifest that endless confusion would resuit, if, in every pro- 
ceeding before such offlcers, their title could be called in question. But the 
Idea of an offlcer implies the existence of an offlce which he holds." « 

* 

And the court distinguishes the case of State v. CarroU, supra, 
which is' cited with apparent approbation, by the test which it had 
indicated, and by pointing out that in that case there was an office 
to fill. Similar reasons and the like rule apply in the case of offlcers 
as to that of municipal corporations de facto. Clément v. Everest, 
supra. 

On March 28, 1873, the législature passed a spécial act attaching 
township 37 north, 2 east, "to the organized county of Presque Isle." 
It is said that this act cannot be held to be a législative récognition 
of the county's previous organization, because, as is argued, that act 
was itself unconstitutional, in that, by its title, it had more than 
one object. We are not prepared to admit that the statute would 
not hâve the effect of a législative récognition, even if it was invalid 
for the reason stated; but as we are of the opinion that the validity 
of the original organization of the county cannot be, by itself, as- 
sailed in this collatéral way, we do not deem it necessary to décide 
v.eOF.no.l — 5 
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whetlier the i|tatate of 1878 was valid or not, or, if inyalid, wkether 
it woqld BtUl operate as a récognition of what had been done. 

We do not construe the act pf ApriJ 9, 1875, as in any sensé a 
répudiation of the original orgànization. Donbts had arisen in 
regard to its legality. The public i^terests required that those 
doubts ^ould be put at rest, and the législature proceeded to clothe 
the county wXfk an unquestionable title, Having regard tp what had 
trançpired, it wpuld seem that this sfatute should be regarded as 
effecting a réorganisation, and giving express sanction for the con- 
twuance of a bpdy whose origin was clouded with doubts of its law- 
fulness. Howeyer that might be, the sfatute could not, upon any 
construction, operate to divest rights which had been acquired while 
the county wafi exercising the powers it had assumed. We are 
thereforeof the opinion that, upon the facts presented by this record, 
the bonds issued in 1871 were valid. 

But, if this were not so, we should still think, in the circumstances 
of this case, that the bonds issued in 1885 to refund the supposed 
indebtedness are binding obligations uppn the county. The former 
bonds were more than colorable obligations. Recoveries had been 
had in the United States circuit court against the reorganized 
county upon some of them, and the yalidity of the rèmaining ones 
was, tp say the least, a fair question for controversy. The county 
chose not to make further défense to the bonds, and to avaU itself 
of the opportunity to defer the payment of the indebtedness, and 
to obtain a réduction of the interest from 10 to 7 per cent. It 
sought and obtained from the législature authority to refund its 
debt It procured the surrender of the former bonds, and issued 
in their stead, and in considération of them, the new bonds. If 
the législature did not assume the former bonds to be valid, it de- 
vôlved upon the board of supervisors of the county to détermine 
what were valid obligations of the county, in exercising the au- 
thority to issue the new bonds conferred by the act, and such dé- 
termination would bind the county. 

1^ the case of City pif CadUlac v. Woonsocket Institution, (ar- 
gued at the same term with this, and recently decided,) 58 Fed. 935,^ 
bonds had been issued, under the guise of a loan authorizing pub- 
lic improvements, for the actual purpose of aiding a railroad Com- 
pany. The bonds were in the hands of one who knew of the fraud- 
ulent évasion of the constitution of thè state, and no action could 
hâve been maintained upon them by him. But they were nego- 
tiable, and might hâve been put upon the market by him. In 
:this state of affairs, thé common cPuncil of the city, upon the re- 
quest of a large number of its citîzens, and upon considérations 
deemed by the council to justify itj issued new bonds to take up 
the former ones under the provisions of the Michigan statute for 
refunding municipal indebtedness. The new bonds were ex- 
changed for the old, ànd passed iiito tàe hands of bona fide holders, 
who brought suit upon tiiem. Onè question involved in the case 
was whether a buyerof the bonds— which, on their face, were re- 

'7 0. O. A. 574. . 
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funding bonds — was bound to go back of the issue of the new 
bonds, which were regular on their face, and contained récitals 
that they were issuéd in confonnity with law, and ascertain the 
nature of the refunded indebtedness. 

The refunding statute did not, in terme, déclare who should dé- 
termine the fact of previous indebtedness. But Judge Lurton, in 
delivering the opinion of the court, said: 

"Power was conferred upon the common council ta issue new bonds to take 
up old ones falling due. The question as to whether there were any such bonds 
Is referred to the council. The old bonds, on the facts found, were at least 
colorable obligations. The council deternained to issue new bonds to talce 
them up. It seems to me that, under thèse circumstances, It did not de- 
volve upon the purchaser of the new bonds to looli into the valldity of the 
funded old bonds;" citlng Ooloma v. Baves, 92 U. S. 484; Hackett v. Ottawa, 
99 U. S. 86; and Chaffee Co. v. Potter. 142 U. S. 355, 12 Sup. Ct. 216. 

In the présent case the force of thèse suggestions Is augmented 
by the fact that, by an express provision of the constitution of Mich- 
igan, boards of supervisors are empowered to adjust ail claims 
against their respective counties, and from their décision there 
is no appeal. This jurisdiction is not exclusive, but, as against 
the county, any one having demande against it could obtain from 
the board a conclusive détermination upon them. To require a 
purchaser of refunding bonds to scrutinize the successive issues 
In which the debt bas been refunded, to its root, would seriously 
impair the market value of the bonds, and thus work injuriously 
to the interests of the municipality issuing them. 

It is further objected that the act of 1885 did not authorize the 
issue of bonds negotiable in form, the contention being that that 
requires express authority, whereas this statute authorizes the is- 
sue of bonds, without more; and the cases of Merrill v. Monticello, 
138 U.-S. 673, 11 Sup. Ct. 441, and Brenham v. Bank, 144 U. S, 
173, 12 Sup. Ct. 559, are cited, in which it was held that a statute 
authorizing a municipality to borrow money did not, by implica- 
tion, carry with that authority the power to issue negotiable bonds. 
In the présent case the power is given to issue bonds running for 
a long period of time, and bearing interest, and it appears on the 
face of the act that the bonds might be put upon the market and 
sold. We cannot doubt that negotiable bonds were intended. 
The same question was made in the Cadillac Case, above referred 
to; and it was held by this court, upon a statute of like kind, 
though not quite so clear in its implication, that the power to is- 
sue bonds must be taken to authorize bonds in the usual form of 
such well-known commercial obligations, and that the doctrine of 
Brenham v. Bank did not apply. 

The act of 1885 is also attacked upon the ground that it is un- 
constitutional, in that it attempts to confer spécial powers upon 
the board of supervisors of a single county, and also because it 
authorizes them to borrow more than a thousand dollars in a year 
for constructing public buildings without a vote of the people. As 
to the flrst ground of objection, we find nothing in the constitu- 
tion of the State which clearly, or by any necessary implication, 
limita the power of the législature in the manner sapposed. 
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Therefore, by a familiar rule on tMs subject, we cannot, upon that 
ground, hold the act invalid. Tlie cases in Wisconsin (State v. 
Eiordaji, 24; Wis. 484, and State v. Snpertîsors, 25 Wis. 339) were. 
decided iipon the spécial provision of thp constitution of that state, 
requipiag a unifonn systein of local governmerit, and bave no ap- 
plication, And, in regard tô the second, thé bonds were issued to 
rèfund a debt, ànd not to ràîse money to erect public buildings. 
The purchaser, as we hâve already held, was not bound, in the 
face of the récitals borné by the bonds, to go bàck, and trace the 
indebt^iîness refunded- 

We do; not flnd it neeessary to décide whether the judgments 
upon some of the flrst issue of bonds rendered by the circuit court 
of the United States ctéated an estoppel against the county of 
Presque Jele, precluding it f rom denying the validity of the other 
bonds of that issue. Nor is it neeessary to express any opinion 
upoft thé Contention of coiïnsel for défendant that the plaintiff, hav- 
ing itâkén' the bonds and coupons in suit after their maturity, is, 
notÀVithstknding he derived them throùgh one who was a bona 
fldé holder fôr value and %ithout notice, exposed to tlie assertion 
of iEiny çquities which the county had in référence to the bonds, 
for "^ 'ëiMlëltide that it had none to assert 

Thë^*âte a number 6f assigntoents of èrror relating to the ad- 
missioh àîid rejection of testimony; but; as they are not likely to 
arise upôn a new trial, we think it best to pass them. 

Ànothër matter reqmrihg attention is presented by the évidence 
recited in the bill of exceptions which Was introduced by the par- 
ties upon the subject of the feona fides of the transfer of the bonds 
in suit as affectiaïg the jurisdiction of the court. No issue of any 
sort was f ramed in the court below on the subject, but a question 
arose for the action of the court under the fifth section of the 
judiciary act of March 3, 1875, which requires the court, on its 
own motion, to dismiss the action, if it shall appear at any time 
that It bas been collusiVely brought. The circuit court declined 
to make any express décision of the question, but it must be 
deemed, in légal effect, to hâve negatived the suggestion of collu- 
sion; otherwise, it could not properly bave gone on, in the exer- 
cise of the jurisdiction, to the taking of the verdict and the rendi- 
tion of the judgment. It is clear that such a question is an in- 
dependent one, and cannot properly be confused with the issue on 
the merits; otherwise, it could not be determined from the verdict 
whether it was founded on a question of jurisdiction, or of the 
cause of action. It was not a question for the jury, as the plead- 
ings stood, but was one which the court was bound to décide be- 
fore submitting the case upon its merit On the face of the rec- 
ord, the court had jurisdiction, and the question may not arise 
upon another trial. It would seem that, in a case of fair doubt, 
the question was one for the trial court, though, undoubtedly, the 
court of appeals could and would deal with it, if the fault clearly 
appeared. 

In the présent case, upon reversing the judgment, we shall di- 
rect the circuit court to permit, in its discrétion, an amendment 
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of the pleading of défendant by appending to the plea a plea in 
abatement, in accordance with the rules of practice of the circuit 
courts of the state, of the matter touching the jurisdiction, whereon 
a eeparate verdict can be taken ; or, if it should be deemed beat, to 
leave the question for its own disposition under the act of 1875. 

The judgment must be reversed, and the case remanded to the 
court below, with directions to award a new trial, and for further 
proceedinga in conformity with this opinion. 



On Eehearing. 
(Febnmry 5, 1894) 

SEVEKENS, District Judge. In support of this application, four 
reasons are assigned by the petitioner: 

First. It is suggested that the opinion of the court, as announced 
in regard to the original organization of Presque Isle county, pro- 
ceeds upon the theory that the later organization in 1875 continued 
the previous one, whereas, it is urged, the people of the county, 
f rom the first, treated the act of 1871 as invalid, and the législature, 
by the act of 1875, recognized the invalidity of the former act. 
The only action of the people of the county, which is referred to as 
being in répudiation of the original organization, consists of their 
applications to the board of supervisors of Alpena county in July, 
1871, first for the annexation of territory to the township of Eogers, 
and second, for the formation of Presque Isle township, upon both 
of which applications the latter board took favorable action, to which 
no objection was made, but, on the contrary, it was acquiesced in. 
As to this, it is to be observed that we were of opinion that the 
act of 1871 provided for an organization thereafter to take place, 
the conséquence of which was to leave the county of Presque Isle 
in its existing govemmental relations with the county of Alpena 
untn such organization should be effected. It was entirely con- 
sistent with this that, if the organization of the new county had 
not then been had, the people thereof should hâve made thèse applica- 
tions to the Alpena county board, and that the board should hâve 
acted upon them, as it did. Indeed, it may be that thèse applica- 
tions were made for the very purpose of qualifying the county to 
organize under the act. 

In regard to the supposed disregard of the previous organization 
under the act of 1871 by the législature in 1875, we do not think it 
necessary to repeat what was said in the former opinion. What 
was then said was aimed, not so much to demonstrate that the 
législature aflSrmatively recognized the organization already made 
as a valid one, as to show that in our judgment there was no good 
reason for treating the later act as a répudiation of what had been 
done by the county, and further to express our opinion that rights 
which had in the mean time become vested could not, at ail events, 
be defeated by this législative action, however construed. 

Second. It is said that the décision already made is in irreconci- 
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laWe conflict with the décision of the suprême court in Norton v. 
Shelby C!o., 118 U. S. 425, 6 Sup. Ct. 1121. Having already fully 
considered that case, and, as we tbink, shown tlie distinction be- 
tween it and this, we do not thiiik it necesëary to go over tlie 
ground again. Ail the cases and reaëons mentioned by tlie peti- 
tioner on this head were presented by the brief and arguments on 
the original hearing, and hâve been carefully considered by the 
court. 

Third. The reason next assigned why a rehearing should be had 
is that the holding of the court "that beeause the bonds were is- 
sued to refund a debt, and not to raise money to erect -public build- 
ings, no Tote of the people was necessary," is based in part upon the 
fact that the board of supervisors has sole power to pass upon 
claims against the county. This, it is said, is in direct conflict 
with the récent décision of the suprême court of Michigan in Super- 
visors V. Warren, 56 N. W. 1111. In passing, we observe that the 
petitioner's statement of our own opinion is rather broader than 
our language warrants. But if it be restricted to the proposition 
that, in the exercise of the authority conferred by the act of 1885 
upon the board of supervisors to issue the new bonds, it was, by 
necessary implication, empowered to détermine the validity of the 
refunded debt, we accept it as correct. 

We hàvè attentively examined the late décision of the suprême 
court of Michigan, above referred to, but are quite unable to flnd 
in it the alleged conflict with our own. In that case the court 
was asked to compel, by mandamus, the chairman of the board of 
supervisera to issue bonds to the aniôunt of $30,000 to raise money 
for the support of the poor of the county, which bonds had been 
voted by the board without a popular vote. The object for which 
the money was to be ralsed on the bonds waa one involved in, and 
covered by, the current expenses of the county. There was not, 
as hère, any spécial act of the législature authorizing such action 
of the board as had been taken, and the question of its authority 
depended upon the construction of the gênerai statute which con- 
féra its powers. Judge McGrath, delivering the opinion of the 
court, after analyaing the subdivisions of the section of the stat- 
ute which authorize the expenditure of county funds by the board 
for varions purposes, and prescribe the means by which such funds 
may be raised, — whether by borrowing or by taxation, — points out 
that by subdivision 10, § 483, How. St, provision is expressly made 
for the raising of monèy for the current and contingent expenses 
of the county. And it was held that as this subdivision had no 
meaning or effect, unless it was construed as contemplating the 
raising of money for that particular class of expenses by tax only, 
it must be construed as having that effect, and to exclude the power 
to raise money for current expenses by borrowing which for other 
purposes was conferred by other provisions in the section, and the 
mandamus was therefore denied. 

No question of the kind involved in this ground for rehearing 
was involved in, or decided in, that case. To the further sugges- 
tion that it would foUow from the décision delivered by this court 
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that the board of superrisors migbt audit fraudulent claims, and 
issue bonds for them, and the county be remediless, it may be an- 
swered that responsibility of this kind must be devolved upon some- 
body, and it would seem that the interests of the county would be 
as likely to be safely guarded by their own représentatives as by 
any other protection. 

Lastly. It is claimed that the court made a mistake in remitting 
to the circuit court the question whether the suit was collusively 
brought, and it is alleged that our action is in conflict with the 
décisions of Ihe suprême court of the United States, and the same 
cases in the reports of that court are cited in support of this con- 
tention, as were discussed in the brief and argument upon the 
former hearing. We hâve carefully considered them, and do net 
think it probable that any new light would be afforded by further 
discussion. It may be proper to add a few words to what we said 
upon this subject. We indicated our opinion to be that the duty 
of passing upon a question of this sort was devolved by the stat- 
ute, in the ûrst instance, upon the trial court, but that, never- 
theless, the appellate court, in a clear case, would take notice of 
the fact, and would remand the case, with directions to dismiss 
it. But the court would deal with such a question as it does, on 
writ of error, with any other question of fact; that is to say, proof 
of the fact must be clear and unequivocal, in order to justify the 
court, upon a writ of error, in assuming the fact to be so. Such 
was the case in every instance which has been brought to our at- 
tention. It either appeared from the record itself, or was conclusive- 
ly shown by the proof brought up in the bill of exceptions. In this 
case, as is implied from our opinion, we did not think the proof so 
clear as to justify such action in the appeUate court 

The court below, when the question was before it upon the trial, 
faUed to pass upon it expressly. As we were constrained to order 
a new trial upon the merits, and the question would be in its for- 
mer position, where it could be dealt with in the court where ques- 
tions of fact which are fairly controvertible are properly to be de- 
termined, we remitted the whole case to be tried and determlned 
de novo. Upon reflection, we are satisfied that this was correct. 

We think the pétition for rehearing should be denied. 



BARBER ASPHALT PAV. CO. v. ODASZ. 

(Circuit Court of Appeals, Second Circuit. February 26, 1894.) 

No. 54. 

Master and Servant — Dbpective Machinery— Evidence. 

In an action agalnst an employer to recover damages for injuries by 
means of defective macliinery, évidence of the making of improvements 
and safeguards after the accident is incompétent. Rallroad Oo, v. 
Hawthorne, 12 Sup. Ct. 591, 144 U. S. 202, f oUowed. 

In Error to the Circuit Court of the United States for the East- 
em District of New York. 



72 ÏKDEBAL EEPOETEF, VOl. 60. 

At Law. This was an action by the Barber Aspbalt Paving 
C)ompany against Trances Odasz, as administratrix of Frank Odasz, 
to recover damages for négligence alleged to hâve caiised tbe deatli 
of her intestate. There was a verdict for plaintifl, and, to review 
the judgment entered thereon, tlie défendant brings the case hère 
on writ of error. 

Daniel Noble, for plaintiff in error. 
Wales F. Severence, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This was an action at law, brought 
in the circuit court for the eastern district of New York by Frances 
Odasz, as administratrix of Frank Odasz, to recover damages for 
injuries resulting in the death of the intestate, a day laborer in 
the service of the défendant corporation. The injuries were al- 
leged to hâve been directly caused by détective and improper ma- 
chinery or appliances which, through. the négligence of the défend- 
ant, were permitted to be used in its business. A verdict for the 
plaintiff was rendered by the jury, and, judgment having been en- 
tered, the cause was brought to this court by writ of error. 

The défendant, a manufacturing corporation in Long Island City, 
was in the habit of receiving loads of sand in scows at the dock 
at the foot of its yard. This sand was hoisted from the scow, and 
dumped Into a self-righting V-shaped car, upon a tramway about 
22 feet above the ground, and running on a level through the yard, 
and was then dumped from the car wherever it was needed. The 
gauge of the track was 30 inches; the car hopper was 60 inches 
at the top, and 5 feet 6 inches in height. The car was shoved into 
the yard by two men, who raised a lever at its end when the place 
pf dumping was reached. At the time of the accident the en- 
tire, load in the car was not disçharged when the dumping took 
place, and the men shook the car to rld it of ail the sand, when 
it fell over and upon the plaintiff's intestate, who, with others, 
was shoveling the sand underneath, and MUed him. There was 
no framework around the track, nor platform alongside of it, at 
the time of the accident. Afterwards, a platform was placed on 
the side of the track. 

The theory of the plaintiff was that the employer, being under ob- 
ligations to provide a reasonably safe place for his employés to 
work in, negligently did not make such provision; that the yard 
under the tramway was unsafe by reason of the liability of the 
unstable V-shaped car, when shaken, to fall off from a tramway 
which had no guard rail; and that, from the nature of the case, 
the danger was, or should hâve been, apparent to the employer. 
The important disputed facts which the plaintiff strove to estab- 
lish were the dangerous character of the tramway, and that it 
ought to hâve been known, and thèrefore avoided, by the employer. 
The law upon the subject of the liability of an employer for the 
conséquences of dangerous appliances which he furnishes to or 
for his workmen has been recently stated by this court as follows: 



BARBER ASPHA.lt PAV. CO. V. ODASZ. 73 

"An employer does not iindertake absolutely with hls employés for the 
suffleiency or safety of the appliances furnlshed for tlielr work. He does 
undertake to use ail reasonable care and prudence to provide them with 
appliances reasonably safe and suitable. His obligation towards them is 
satisfled by the exercise of a reasonable diligence in this behalf. Before he 
can be made responsible for an Injury to an employé inflicted by an ap- 
pUance adéquate and suitable, ordinarily, for the work to be performed with 
It, there must be satlsfactory évidence that It was détective at the time, and 
that he knew, or ought to hâve known, of the defect." Steamship Co. v. 
McDonald, 59 Fed. 479. 

The liability of an employer, and the corresponding dnty of an 
employé, hâve also been succinctly summarized as f ollows : 

"An employé eannot recover for an injury suffered in the course of his 
business from détective machinery, unless the employer knew, or ought to 
hâve known, the fact, and the employé did not know It, or had not equal 
means of knowing it" Hayden v. Manufacturing Co., 29 Conn. 548. 

The plaintifl, having the burden of proving négligence, asked her 
witnesses, in her testimony in chief in the circuit court, whether 
they could teU a way by which the accident could bave been pre- 
vented. One witness answered : "There is a platforni made there 
now, but it was not there then, to prevent the car from falling." 
Another witness said that "the tramway is made différent from its 
construction when Odasz was killed." Each of thèse answers was 
objected to, was admitted, and exceptions were taken to the rul- 
ings. When a juror asked the direct question whether any im- 
provement had been made to the tramway for the safety of the 
men working under it, the question was excluded. 

The effect of the answers which were excepted to was to inform 
the jury that safeguards were placed by the défendant after the 
accident, as a fact bearing upon the question whether the omission 
to place them before was not a négligent omission, and as also an 
admission of prior négligence. The judge excluded the questions 
when directly and formally asked for the purpose of showing nég- 
ligence before the accident, but the quoted answers slipped in, os- 
tensibly in reply to the question whether the track was capable of 
a construction which would prevent accidents. The testimony 
was wanted by the plaintifl's counsel for the purpose of proving 
négligence. The answers showed the jury that changes had been 
made after the accident for the purpose of preventing similar 
calamities in the future. A plausible but untrue inference from 
this class of testimony is apt to be that the subséquent act, for 
the purpose of securing perfect safety in the light of past expéri- 
ence, is an admission of a previous omission to take proper pré- 
cautions, and bas an effect to call the minds of the jury away from 
the real issue, which is that of reasonable, but not extraordinary, 
care at the time of the accident, in view, among other considéra- 
tions, of previous and universal expérience. The incompetency of 
this class of testimony in actions for négligence bas' recently been 
decided by the suprême court, upon the ground that: 

"The taking of such précautions against the future Is not to be construed 
as an admission of responsibllity for the past, has no legitimate tendency 
to prove that the défendant had been négligent before the accident happened, 
and is calculated to distract the minds of the jury from the real issue, and 
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to create a préjudice agalnst the défendant." Rallroad Co. r. Hawthorne, 
144 U. S. 202, 12 Sup. Ct. 591; Corcoran v. Peeksklll, 108 N. Y. 151, 15 N. 
H. 309. 

We think that the answers, haTing been objected to, should not 
hâve been pennitted to go before the jury, for, with the tendency of 

Î'uries, in actions for injurie^ to the person, to flnd the fact of neg- 
igence upon insufflcient grounds, thia class pf acts of the employer 
is received by them as slgniflcant proof of an admission of prior 
neglect. Although the judge did not intend to allow the testi- 
mony upon the theory that it tended to prove négligence, we think 
that its admission had an injurions effect, and that a new trial should 
be had. 

The judgment is reversed, with costs, and the case remanded to 
the circuit court with directions to set aside the verdict and to 
order a new trial. 



UNITED STATES v. ROSBNSTÈIN et al. 
(Circuit Court of Appeala, Second Circuit February 26, 1894.) 

No. 77. 

OUSTOMS DUTIBS— Cl AS8IFICATI0N— " BbBLIg' 8 COFFEE "— ChICOKT. 

"Seellg's coffee," or "cofEee extract," a compound contalnlng about 68 
per cent in welght, and 44 per cent. In value, of chlcory, and used as a 
Bubstltute for, orsometimeS as an adultérant of, coffee, Is dutlable, as 
8uch substltute, under paragrapb 321 of the tarife act of 1890, and not 
as chlcory root, under paragrapb 317. 56 Fed. 824, afflrmed. 

lA-ppeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal by Eosenstein Bros., importera, from a décision 
of the board of gênerai appraisers, sustaining the action of the col- 
lector in the classification of certain imported merchandise. The 
circuit court reversed the décision of the board, (56 Fed, 824,) and 
from its decree the government appeals. 

Thomas Greenwood, Asst. U. S. Dist. Atty. 
Albert Comstock, for appellees. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In the year 1891 the appellees, who 
are partners by the name of Eosenstein Bros., imported into the 
port of New York sundry invoices of merchandise packed in small 
paper roUs, invoiced as chicory, and styled on the wrappers, "Emil 
Seelig's KaifEee," and "Flnest Seelig's Coffee." The collecter classi- 
fled the article as "chicory," and assessed a duty thereon at two cents 
per pound, under the provisions of paragrapb 317 of the tariff act of 
October 1, 1890. That paragrapb. is as follows: "Chicory root, 
burnt or roasted, ground or granulated, or in roUs, or otherwise pre- 
pared, and not specially provided for in this act, two cents per 
pound." The importers protested that the goods should hâve been 
claeslûed under paragrapb 321 of the same act, which reads as fol- 
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lows: "Dandelion root and acorns prepared, and other articles used 
as coffee, or as substitutes for coffee, not specially provided for in 
this act, one and one-lialf cents per pound." The board of gênerai 
appraisers sustained the action of the collector. New testimony 
was taken, the circuit court reversed the décision of the board of 
appraisers, and thereupon the United States appealed to this court. 
The board of gênerai appraisers found that the article was a prep- , 
aration of which chicory is the chief component part in quantity and 
value, invoiced as "chicory," and kno wn, commercially, either as "coffee 
extract," "Seelig's coflEee," and "chicory;" that it is probably true 
that it is a substitute for coffee, and that it is chicory, ground, granu- 
lated, or otherwise prepared. The testimony ujwn which the board 
relied is not contained in the record. The additional testimony 
which was taken ehows that their flnding was erroneous in some 
particulars. The merchandise is a weU-known article, composed of 
chicory or chicory root, (which are commercially convertible terme,) 
beet root, olive oil, and syrup. It is manufactured in Germany by 
grinding thèse ingrédients together, and, when imported, is in the 
form of rolls or cylindrical sticks, each of which is inclosed in a 
wrapper, upon which the following directions are printed: "Use 
one part of this préparation to two or three parts of coffee. Pour 
boiling water over the mixture. Let it draw flve minutes, and 
strain." Chicory is about 68 per cent, of the weight, and about 
44 per cent, of the value, of the compound article. It, like at least 
two other similar compounds made by other manufacturers, is used 
to some extent to flavor coffee, and more largely, both in Germany 
and in this country, to mix with coffee, or as a substitute for coffee, 
for purposes of economy. It is sold for about six cents per pouud. 
Chicory is also used by dealers, as an adultérant, to mix with ground 
coffee, and by consumers to mix with, or as a substitute for, coffee. 
Seelig's coffee is not known commercially as "chicory." Upon the 
foregoing facts, this manufactured article of divers ingrédients, 
which contains only 44 per cent., in value, of chicory, and is 
not known commercially as "chicory," cannot be properly classifled 
as that article, if it also is enumerated under the provisions of 
another paragraph which aptly describes its use and the purpose 
for which it is manufactured. The article has a distinctive place of 
its own; it is not merely chicory presented under another and more 
attractive name, but it is a distinct compound, which possesses its 
own peculiarities. The classification which was specifled in the 
protest was the proper one, and the décision of the circuit court is 
afflrmed. 



UNITED STATES v. DUNBAR. 

(District Court, D. Oregon. Tebruary 8, 1894.) 

Nos. 3,420 and 3,580. 

1. CCSTOMS DUTIBS — SMnOSMNG — InDICTMENT. 

An indlctment for snitiggling under Eev. St. § 2865, alleged, snb- 
stantially in tlie words of the statute, ttiat the défendant "gnmggled and 
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clandestlnely Introduced Into the UnitecI States opium subject to a certain 
(îuty, whlch shoTild hâve beau Invoiced, wifhout paylng or accounting for 
stiCh duty, and wlthout havlng such opium invoiced." 'Beld, that the in- 
diçtment Is sufflcient without alleglng tliat défendant knew tliat the duty 
Qn the smuggled. opium had not been paid. 

3. Same— EviDBNCB— Secondabt— Tklbgkams. 

On such indlctment, telegrams recelved by the prosecuting wltness, and 
' purporting to hâve been addressed to him by défendant, were admitted 

, iii évidence as corroboration of the testlmony of such witness as to 
verbal admissions made by défendant. 'Eeld, that thèse telegrams were 
compétent as admissions; and the pfindple that the original telegrams 
are the only compétent évidence of thelr contents does not apply. 

At Law. On motion for new trial. 

Thls tv^as an indictment against William Dunbar for smuggling, 
in violation of Kev. St §§ 2865, 3082, which provide substantially 
as foUows: 

"Sec. 2865. If any person shall knowlngly and vyllfully, with Intent to defraud 
the revenue of the United States, smuggle, or elandestinely Introduce, into the 
United States, any goods. wares, or merchandise, 'sfibjëct to duty by law, 
àpd which sbOTild hâve been invoiced, without paylng or accounting for the 
duty, or shàll make out or pass, or atteinpt to pass through the custom 
house any false, forged or fraudulent Involce, every such person, bis, her, 
or thelr aiders and abettors, shall be deemed guilty of a misdemeanor, and 
çn conviction thereof shall be fined in any snm not exceeding flve thousand 
àpUars, or Imprlsonment for any term not exceeding two years, or both, 
at the discrétion of the court." 

"Sec. S082. If any person shaU fraudulently or knowingly bring Into the 
United States, or asslst in so doing, any merchandise, contraiy to law, or 
shall receive, conceal, buy or sell, or in any manner facllitate the transpor- 
tation, conce^lment, or sale of such merchandise after importation, know- 
ing the same .to hâve been imported contrary to law, such merchandise 
shall be forfelted and the offender shall be flned in any sum not exceeding 
flve thousahd dollars nor less than flfty dollars, or be Imprisoned for any 
time not exceeding two years or both." 

The défendant, being found guilty, moves for a new trial. Mo- 
tion denied, 

Daniel B. Murphy, for the United States. 
Alfred F. Sears, Jr., for défendant 

BELIINGEK, District Judge. A motion for a new trial is 
made in this case upon the foUowing. grounds: InsufQciency of 
the indictment, except as to the ninth count, in not alleging knowl- 
edge on the defendanfs part that the duty due on the smuggled 
opium had not been paid; error in admitting in évidence certain 
tele§;rams purporting to hâve been sent by the défendant from San 
Francisco to Blum, the prosecuting witness, at Portland, in this 
sitate, and absence of any évidence tending to show that the de- 
fendant knew that the opium, of which he is charged in the ninth 
count with having facilitated the transportation, had been illegally 
imported into the United States. 

In the case of U. S. v. Carll, 105 U. S. 612, it is held that in an 
indictment upon a statute it is not sufflcient to set forth the offense 
in the words of the statute, unless those words of themselves fully, 
directly, and expressly, without any imcertainty or ambiguity, set 
forth ail the éléments necessary to constitute the offense intended 
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to be punished. The several counts of thé indictment in this case, 
in which the défendant is charged with smuggling, allège that 
the défendant smuggled and clandestinely introduced into the 
United States ■ opium subjeet to a duty of $12 per pound, which 
should hâve been invoiced, without paying or accounting for such 
duty, and without having such opium invoiced. This contains ail 
the éléments of the crime of smuggling. 

The cases of U. S. v. Slenker, 32 Fed. 691, and U. S. v. Chase, 27 
Fed. 807, oited in support of this motion, are cases involving vio- 
lations of the postal laws by depositing obscène matter in the 
mails. The indictments charged the défendants with having know- 
ingly deposited in the mails certain obscène papers. This was 
held insulScient. A person may knowingly deposit a letter or 
paper in the mails without knowledge of its obscène character. 
The averments of such an indictment may therefore be true, and 
yet the défendant be innocent. Thèse cases do not apply to the 
case to be deeided. The word "smuggle" has an accepted bad 
meaning. It conveys the idea of a secret introduction of goods 
with an intent to avoid payment of duty. U. S. v. Clàflin, 13 
Blatchf. 184, Fed. Cas. No. 14,798. The indictment charges that 
the défendant smuggled and clandestinely introduced the opium 
in question into the United States without paying or accounting 
for the duty required by law, and without having such opium in- 
voiced. Thèse allégations are inconsistent with an innocent bring- 
ing of thèse goods into the country. The défendant was required 
to pay thê duty. If he clandestinely, and with intent to defraud 
the revenues, brought thèse goods hère without invoicing them or 
paying such duty, he is guilty of a crime. It is not necessary to 
Allège that he had knowledge of his own act The obligation was 
upon him to pay the duty. The fact that he did not pay such duty 
could not be unknown to him. 

The two dispatches claimed to hâve been sent from San Fran- 
cisco to the défendant by Blum were admitted in évidence for the 
reason thart; Blum testifled to conversations with the défendant, 
upon the latter's retum to Portland, conceming thèse dispatches, 
and that the latter "conflrmed" them. The tendency of this tes- 
timony was to establish the authenticity of thèse dispatches by 
the admission of the défendant. The objection is urged by the 
defendant's attorney that such admissions cannot be aUowed, be- 
«ause the law has made the original telegrams the only évidence ad- 
missible as to their contents. And as to this the case of Canal Co. v. 
Hathaway, 11 N. Y. Com. Law, 495, is cited. The doctrine of that case 
is that where documentary évidence is made indispensable, unless its 
absence is legally accounted for, to prove a fact, the admission of a 
party wiU not sufiice to dispense with the production of such docu- 
ment In this case the telegrams in question hâve no other effect 
than as admissions by the défendant tending to establish the charge 
against him. It is not a question of dispensing with solemn doc- 
umentary testimony, but merely one of statements, having the ef- 
fect of admissions, of a party made in a writing, the genuineness 
■of which has been admitted by the party against whom it is offered. 
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The fact of the writing a4ds nothing. The staiements would hâve 
beea just as effective as évidence had they been made orally. The 
defendaW» admissions a^ to the dispatches entitled them to be re- 
céivëd in évidence. Whilden v. Bank, 38 Am. Rep. 4, There is 
évidence going to show that the opium mention éd in the ninth 
count çaiiïe eut of a stock that had accumulated in Berg's house, 
and that thîs stock of opium had been smuggled into the country 
at différent times with the defendant's assistance or connivance. 
The motion is denied. 



FIEST NAT. BANK OF BLAINB v. BLAKB. 

(Circuit Court, D. Oregon. February 19, 1894.) 

No. 1,976. 

Ne(K»tiabi,e Instsumbnts— Bona Fide Pubchasers— Notice. 

Défendant executed hlç promlssory note to C, and dellvered It upon 
condition that It was to be surrendered to him upon O.'s failure to per- 
form stipulated acts. 0. Immedlately trâiisferred this note by Indorse- 
ment; to a bànk of whlcb he was président and gênerai manager. iffeW 
that, as G. hlmsglf was the sole représentative of the banli in the transfer 
of the note to li the baak is chargeable with hls knowledge of the condi- 
tion to which it was subject, and so cannot sue on the note until that 
condition Is i>erformed. ■ 

At Lawy On demurrer to ansvi^er. Action by the Firet National 
Bank of Blaine against J. W. Blake. Demurrer overruled. 

Harrisôn- G. Platt, for plaintiff. 
Franklin Pi Mays, for défendant 

PELLINGERJ District Judge. The complaint allèges that on 
April 18, 1890i the défendant made and delivèred his promissory 
note to N. A. Cornish, whereby he promised to pay, on April 2, 
1892, after date, to the ofder ôf Comish |3,419.50 with interest. 
This note was Ihdorsed and transferred by Comish to the plain- 
tiff before màt^firity, and the plaintiff is alleged to be the owner 
and holdèr of it for value. The anSwer allèges that the note was 
executed and delivèred on the 2d day of April, 1891, and was in 
considération of a contract entered into at the sanle time between 
the défendant on the one part and Cornish and others of the other 
part, by the terms of which it was agreed, in effect, that if Cornish 
and those associated with him in his contract with the défendant, 
talled to protect certain real estate, which was a subject of spécu- 
lation betvreen the parties, (and on account of which the défendant 
had paid such parties $3,419.50, and gave the note in question for 
a further like sum,) from the lien of a certain mortgage, thereby 
forfeiting the title and intetest of Cornish and the other parties 
of the one part in said contract to such real estate, the promissory 
note in question Shoidd be surrendered up to the défendant. It 
is alleged that the note ând contract were parts of one transaction; 
that Comish and his a^Ociates failed in their agreement as to 
the land in Question, in conséquence of which the défendant lôst 
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the f 3,4iS'.50 paid by him, and became entitled to hâve the note 
sued on surrendered, the considération therefor baving failed. 
It is further alleged that, at the time of the transfer of the note 
to the plaintiff, Cornish was the duly elected, qualified, and acting 
président and gênerai manager of the plaintiff bank, and that both 
he and the plaintiff had full knowledge of ail the facts alleged. 
The plaintiff demurs to the answer. 

In order that there may be a complète détermination of the 
rights of the parties upon the demurrer, it was agreed upon the 
argument that the court may consider the following additional 
facts as if they were set ont in the answer: 

"(1) During ail the tlmes in question Cornlsli was the président and gên- 
erai manager of the plaintiff bank, and as such was duly authorized to 
discount notes, and, generally, to act for the plaintiff in such matters. (2) 
Cornish, immediately upon receipt of the note, with full notice of Its imper- 
fection, transferred it by indorsement to plaintiff. (3) In the transfer of 
such note, Cornish was the sole person who acted in behalf of any one." 

Upon thèse facts, is the plaintiff a bona fide purchaser of the note 
sued on? It is claimed, in support of the demurrer, that the 
knowledge which Cornish had cannot be imputed to the bank, 
because be acted for himself in the transaction ; that his interest 
was opposed to that of the bank, and that, therefore, there is no 
presumption of a communication by him against his own interests; 
but that the presumption is the other way,— that he concealed the 
knowledge which he had of the infirmity of his own title. A 
large number of cases are cited in support of this view, and it is 
well settled that an oiBcer or agent, dealing with a corporation or 
his principal on his own account, is not presumed to communicate 
knowledge which it would be to his interest to conceal, and the 
corporation or principal is not chargeable with such knowledge. 
But there is no room for the application of this principle where 
the agent is the sole représentative of both parties in the trans- 
action. If Cornish was the sole représentative of the bank in the 
transaction with himself, there was no one from whom information 
could bave been concealed, or to whom it could bave been com- 
municated. If he was the sole représentative of each party, each 
must hâve had equal knowledge. A^ the représentative of the 
bank, his knowledge was not affected by his private interests, how- 
ever much his conduct may bave been. He necessarily knew as 
much in one capacity as he did in the other. The bank is charged 
with the knowledge which Cornish had. Holden v. Bank, 72 I^. 
Y. 286; Bank v. Cushman, 121 Mass. 490; First Nat. Bank v. 
Town of New Milford, 36 Conn. 93; Loring v. Brodie, 134 Mass. 453; 
Atlantic Cotton Mills v. Indian Orchard Mills, 147 Mass. 268, 17 N. E. 
496; Bank v. Irons, 8 Fed. 1; Bank v. Smith, (Tex. Civ. App.) 22 S. W. 
1056. The delivery of the note to Cornish by the défendant was not 
absolute. It was a conditional delivery, to become complète on the 
performance of the condition upon which the defendant's obliga- 
tions to pay the note depended. While in this condition, it could 
not be the subject of a bona fide purchase by any one having 
knowledge of the facts. While that condition' remained unper- 
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formed, Cornish could net hâve maintained an action upon the 
note, although the time for payment stipulated therein had ar- 
rived; and the bank, takiijg the note with full knowledge, is in no 
better position. The question, therefore, as to whether the right 
of Cornish and his associâtes in the land in question has lapsed, 
and a» to whether there may be performance hereafter of their 
agreement, so as to make the considération for the note good, is 
immaiterial. There can be no recovery upon this note until the 
condition upon which it was given is performed. The demurrer 
is overruled. 



HBRÈICK et al. y. TRIPP GIANT LEVELLBR CO.» 

(Circuit Court of Appeals, First Circuit October 12, 1893.) 

No. 60. 

1. Appeal— Revibw—Objbctions not Raised Bblow. 

Objections to the fornj of the bill, whether original or supplemental, 
and to the sufflclency ôf the allégations thereof. canaot be taken in the 
appellate couït' tor the flrst time. 
3. Patents— VALièitT^BBATïiifG-OuT Machines. 

The Cutcheoâ patent, No. 384,893, for beating out the soles of boots 
and shoes, is vaiid as to çl^lms 1 and 3. 52 Fed. 147, afflrmed. 

Appeal from' the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

In Equity; Suit by thé Tripp Giant Leveller Company against 
George W. Herrick, Frederick W. Herrick, and George H. Herrick, 
doing business as George W. Herrick & Co., for infringement of let- 
tera patent No. 884,893, issuèd June 19, 1888, to Cutcheon & John- 
son, as' -assignées of James C. Cutcheon. The patent, which is for 
a machine for beating out the soles of boots and shoes, was sus- 
tàined by the court below, and infringement declared. See 52 Fed. 
147, where the opinion below is reported under the title of Cutcheon 
et al. V. Herrick et al. Défendants appeal. Modifled and afflrmed. 

Charles Allan Taber and Thomas W. Porter, for appellants. 
Alexander P. Browne, for appellee. 

Before PUTNAM; Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PER CUEIAM. The objections made by the appellants touching 
the form of the bill, whether supplemental or original, and those as 
to the sufflclency of the allégations of the bill, were not raised in 
the court below, and cannot be taken for the flrst time in this court. 

The court below was right in holding that the flrst and third 
claims of the Cutcheon patent were valid, and were infringed by 
the machine used by the appellants; that the iron last in the ap- 
pellants' machine was a mechanical équivalent for the jack of the pat- 
eHt;,and that there was no sufflcient proof that the stop mechanism 
of the third claim was in use by others prier to October 28, 1887, 

iRehearing denied November 16, 1898. 
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the date of the application for the patent See the opinion of the 
court below in Cutcheon v. Herrick, 52 Ped. 147. 

As only the first and third claims of the patent were in contro- 
versy, the decree of the court below is to be modified so as to ex- 
tend to those claims only; otherwise, the decree of the court below 
is afSrmad, with costs. 



JONATHAN MILLS MANUF'G CO. T. WHITBHUEST et aL 

(Circuit Court, S. D. Ohlo, E. D. February 3, 1894.) 

No. 631. 

Lâches— Patekt Stjits— Dblay m Setting up Défense. 

In' a suit for Infrlngement of a patent the doctrine of lâches does not 
tipply to delay short of the statutory limitation In setting up thet défense 
that plaintifC had no right in the patent whlch he sues on. 

In Equity. Suit by the Jonathan Mills Manufacturing Com- 
pany against M. C. Whitehurst and others for infrlngement of let 
ters patent No. 267,098, issued November 7, 1882, to Jonathan Mills, 
for an improvement in machines for bolting flour. A decree for 
complainant was heretofore granted. 56 Ped. 589. Heard on 
motion for rehearing. Granted. 

Poole & Brown, for complainants. 
George J. Murray, for respondents. 

SAGE, District Judge (oraUy). This cause is bef ore the court upon 
a pétition for rehearing, setting forth that after the opinion was filed 
défendants' counsel for the flrst time leamed that in a suit in the 
circuit court for the county of Wayne, state of Michigan, in chan- 
cery, it was determined that patent No. 267,098, upon which this 
suit is based, was the property of the George T. Smith Middlings 
Purifier Company, and that in fraud of its rights it had been trans- 
ferred by George T. Smith, he holding the title, as its trustée, to his 
wife, Eliza B. Smith, and by her to Charles H. Plummer, whose 
exécuter was a défendant in said suit. 

It was further determined that both said assignments were in 
fraud of the George T. Smith Middlings Purifier Company and its 
creditors, and the défendants were, by the decree in said cause, 
ordered to make the necessary transfers to vest the title to said pat- 
ent (together with other patents, which had been by said George 
T. Smith fraudulently assigned) in the complainants in said suit, 
who were the receivers of said George T. Smith Middlings Purifier 
Company. It was also ordered that the decree itself should operate 
as an assignment, transfer, and release of ail the right, title, and 
interest, légal or équitable, owned or claimed by said Eliza B. Smith, 
George T. Smith, or said Plummer, or any of them, at the time of 
filing the bill in said suit, to wit, August 13, 1890. 

The pétition for rehearing further sets forth that it appears from 
the assignment from Jonathan Mills to the complainant herein — 
that is to say, to the Jonathan Mills Manufacturing Company — 
v.eOp.no.l— 6 
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thatsaiîil Coïnplainant hadfuU notice of the rights oif tHe George 
T. Smith Middlings Purifier Company at the time when it procured 
said'Greorge T. Smith to make thé transfer of said patent to George 
Wardlow (Exhibit No. 11) on Aùgust 15, 1892, and also when it 
took from said Wardiow the transfer (Exhibit No. 12) on the 23d 
day of August 1892; that it also appears from the records of the 
patent ofSce that prior to the assignment by said Mills to the com- 
plainant (Exhibit No. 13) he had on March 13, 1884, and February 
1, 1886iftaB8igned ail his right in the patent upon which this suit 
is brought to the Cummer Engine Company of Cleveland, Ohio. It 
is set forth in the pétition that noue of said matters were known to 
défendants prior to the hearing and décision in this case, and that 
they were not ascertained, notwithstanding careful researches 
were îfaad« bearing upon the question bt the title of said letters 
patent. 'Withput entefing upon détails, it is suflicient to say that 
the afadavits filed in support of the pétition support its averments. 
It is, however, objected that the défendants hâve been guilty of 
lâches, whereby they should be barred. The objection is not well 
taken. If the facts bé as set forth in the pétition for rehearing, 
the complainants hâve nô standing in court upon their suit for in- 
fringemeflt, as they were bound to know. The doctrine of lâches 
does not apply to sueh a case, unless the statute of limitations 
would be a bar. The rule is well stated: in Lindsay , Petroleum Co. 
V. Hurd, L. R. 5 P. C. 239, quoted with approval by Ix)rd Blackburn 
in Erlanger v. Phosphate Co., 3 App. Cas. 1279, as foUows: 

"The doctrine of lâches in courts of equlty Is not an arbitrary or a techni- 
cal doctrine. Where It would be practlcally unjust to give a remedy, either 
because the paPty has, by hls conduct, done that whlch mlght falrly be re- 
garded as équivalent to a walver of it, or where, by his conduct and neglect, 
he has, thougb perhaps not waiving that remedy, yet put the other party In 
a situation In whlch It would not be reasonaWe to place him if the remedy 
were afterWards to be asserted,— in either of thèse cases lapse of time and 
delay are most material. But in every case, If an argument agalnSt relief, 
whlch otherwlse would be just, Is founded upon mère delay, that delay of 
course not amountlng to a bar by any statute of limitations, the vaUdity of 
that défense nçipst be trie.d upon princlples substantlally équitable. Two clr- 
cumstances, always important In such cases, are the length of the delay and 
the nature of the acts done durlng the interval, whlch might affect either 
party, and cause a balance of justice or injustice in taking the one course or 
the other, so far as relates to the remedy." 

The pétition for rehearing wiU be granted. 



OARPHNTBR STRAW-SEWING MACH. CO. V. SBARLE et al 

(Circuit Court of Appeals, Second Circuit. February 26, 1894.) 

No. 46. 

Patknts-tBbissues— VALinrTT. 

A reissue after long delay, durlng whiçh adverse equltles bave arisen, 
cannot be sustained, even if the claim is technlcally narrowed Instead of 
broadened, when the original patent dld not Indicate, or even hint at, the 
Invention of the reissue, as an invention, although the patentée dld actual- 
ly maKe it, but, through ignorance of its nature or other mishap, failed to 
descrlbe It in the spécifications. 52 Fed. 80Ô, affli-med. 
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2. Same— Stra-w Bkaid Sbwing Machines. 

The Hooper reissue patent, No. 10,600, for an Improvement In machine» 
for se^lng straw braid, Is vold, as to the flfth claim, as covering an 
Invention not dlsclosed In the original patent. 52 Fed. 809, afflrmed. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

Appeal from a decree of the circuit court for the southern district 
of New York, which dismissed the appellant's bill in equity founded 
upon the alleged infringement of the flfth claim of reissued letters 
patent No. 10,600, dated May 26, 1885, to Mrs. Mary P. C. Hooper, 
f ormerly Mary P. Carpenter, assigner to the complaina nt, for improve- 
ments in machines for sewing straw braid. The original patent 
was dated January 4, 1876. The reissue was applied for on January 
30, 1885. 

M. B. Phillips, for complainant. 
Howson & Howson, for défendants. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHlPMAN, Circuit Judge. The défenses set up in the answer, 
and supported hy testimony, were the invalidity of the reissue, in- 
sufficiency of the description of the patented and infringed com- 
bination, lack both of novelty and of invention, and noninfringe- 
taent. The circuit court held that the first défense was clearly 
sustained. The considérations which led to that conclusion were so 
f nlly stated by Judge Coxe, in his opinion, as to obviate the necessity 
of a iengthy discussion at this time. 52 Fed. 809. 

The flfth claim of the reissue is as foUows: 

"5. The combinatlon of the presser foot, F, the lever suide, K, carrying 
the presser foot, the roUer guide, E, and the lip, substantially as descrlbed." 

The original flfth claim omitted the words "and the lip." The 
statement of the invention covered by this claim, in the original 
spécification, is as follows: 

"The invention furtlîer eonsists in the combinatlon of a presser foot, a 
lever carrying the presser foot, and a roller guide." 

The same sentence is contained in the reissue, with the addition 
of the words "and a lip." The office, the peculiarities, and the loca- 
tion of the lip are scantily described in the original patent, as 
follows: 

"Said strips of braid are introduced under a front lip, and from thence 
under a presser foot, F. • * * The front lip, under which the braid Is 
introduced, the guide wheel or roller, E, and the presser foot, F, are ail car- 
ried by a lever, K, pivoted at g to the worli-table carrier, D," etc. 

Neither the métal stock which supports the lip, nor the lip, was 
shown in the drawings or the model, and, as a matter of course, the 
lip was not referred to in the spécification by letter. 

The 'spécification in the reissue is a little more deflnite upon the 
subject of the lip. The sentence which was first quoted above 
was modifled so as to read, "The back strip of braid is introduced 
under a front lip," etc. The complainant asserts that this altéra- 
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tion simply amended a defeçtive spécification, so as to show the fact 
that the lip is a separator, which séparâtes the two pièces of braid 
in advance of the presser foot, and theréby prevents the upper strip 
from r]iinning beneath the guide; while the défendant asserts that 
the idëa of séparation, which confessedly is contained in the quoted 
words of the reissue, is a palpable departure from the intentional 
statenlent in the original that "said strips of braid are introduced 
under a front lip." The Zip is not shown in the drawings of the re- 
issue, which, however, werç modified in the folio wing respect: The 
original drawings, and thé statement that the strips (both strips) 
were introduced under a front lip, were apparentiy in harnîony. 
In the drawings of the reissue, the parts of the braids which pro- 
jected beyond the table, and which were there apparently separated, 
were removed, and thus the inconsistency between the original 
drawings and the reissue was mitigated. We shall not rest a déci- 
sion of the case upon the mère fact of this altération of the re- 
issue, but upon the broader ground that the lip, whatever its office 
was, had no place in the invention which was made the subject of 
the original fifth claim. The reissue wasv applied for nine years 
after the date of the original patent, puring the first three years 
107 machines were made under an arr^gement with Messrs. Kelly 
& Gallagher. Six were used by a flrm caUed the Carpenter Straw 
Sewing Machine Company, while others were licensed to manufac- 
turera in New York, Philadelphia, Newark, and Chicago. The âim 
was then incorporated, but litigation ensued with Kelly & Gallagher, 
which, although it terminated in a compromise, resulted in crippling 
the abUity of the patentée to make money by means of licenses, or 
to build new machines. In 1878 she went to England, and sold her 
English patent for the machine, and afterwards, for three years, 
the United States patent was involved in an interférence with an 
application of one Palmer for a reissue, one of the issues relating to 
the original fifth claim. This interférence was decided in favor 
of Mrs. Hooper. The Wilcox & Gibbs Company, the real défend- 
ant in this case, during the years 1879 to 1884, inclusive, made 
and sold machines which are claimed to be infringements of the 
fifth claim of the reissue. 

The argument of the appellant is based, substantially, upon the 
alleged fact that the claim of the reissue is narrower than the cor- 
responding claim of the original patent. It contends that, inas- 
much as the combination of the fifth claim of the reissue is one of 
four éléments, whereas the corresponding combination in the orig- 
inal contained three éléments only, the reissued claim is for a nar- 
rower invention than that described originally, that the error in 
making a broad claim arose from inadvertence and mistake, and 
that lâches in an application for a narrowed reissue créâtes no 
valid objection to its issuance. This statement présupposes that a 
comparison pf the two patents shows that the invention of the nar- 
rowed claim is the same invention which the original patent in- 
dicated was the one which the patentée made, and which she in- 
tended to apply for and secure, for, as it is tersely stated in Topliff 
V. Topliff, 145 U. S. 15G, 12 Sup. Ct. 825, a prerequisite to a valid 
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reissue is "that it shall be for the same inTention as the original 
patent, as such invention appears from the spécification and claims 
of such original." 

In this case the lip, which was vaguely described in the original 
patent, was a part of the machine, but was not a part of the inven- 
tion for which the patentée sought a patent. It was omitted in the 
statement of invention, the claim, the drawings, and the model. It 
was referred to in the spécification as an incidental détail of 
the mechanism, but with no hint that it formed a part of the com- 
blnation in which novelty consisted. In fact, the patentee's testi- 
mony very f eebly supports the idea that the original patent did not 
contain her own theory of her invention. After the patent was 
granted, she made contracts and granted licenses. She procured 
and sold an English patent for the same machine, and for three 
years was engaged in an interférence in the patent office of this 
country, in which one of the issues related to the original fifth 
claim. It is impossible to stippose that, if she had an idea that the 
lip belonged to her invention, she should not hâve discovered the 
omission during the repeated examinations of the patent which 
must hâve become necessary in her business relations. She never 
discovered an omission, but when the subject of the prospective 
litigation with the Wilcox «& Gibbs Company was being examined, 
the expert for the complainant discovered that the Sidney S. Turner 
patent. No. 94,046, dated August 24, 1869, which contained no lip, 
stood in the way of any valuable novelty in the fifth claim. A 
reissue was theref ore applied for, which not only introduced the lip 
înto the combination, but which specifled, or which was designed to 
specify, its distinctive office and character as a separator of the two 
strips of braid. 

Under this state of facts, there is no room for the contention that 
the invention described in the original patent is not the invention 
which the patentée sought and intended to secure. It is said, how- 
ever, that the error and mistake arose from the patentee's ignorance 
of the state of the art, and consisted in an erroneous supposition as 
to the true character of her invention. The combination of the new 
fifth claim is said to bave been an advance upon the previous art, 
and an invention, in that, while the Sidney S. Turner patent, No. 
133,553, dated December 3, 1872, showed a "front lip performing the 
function of the front lip described in the Carpenter reissue, it was 
not combined with a guide and presser foot, so as to be with them 
simultaneously and yieldingly movable to and from the work table," 
as in the Carpenter reissue; that this arrangement was novel and 
bénéficiai, and entitled her to a patent, but that her want of knowl- 
edge of the exact prior condition of the art led to a too broad claim, 
and that therefore a limitation of the claim in a reissue was valid. 
We are not prepared to admit that, assuming that a new claim 
simply diminished the breadth of the original claim, the state of 
facts which has been described would justify limitation in a reissue, 
after the patent had been in existence and under repeated examina- 
tion for nine years, and after individuals and the public had ac- 
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quired adverse equities, which would be destroyed by a recon- 
Btrûction of a void daim. This case do^ not call for a décision 
6f that naked question. 

While in this case it is true that the flfth claim contains four 
éléments, whUe its predecessor contained but three, and therefore 
it is, in a certain sensé, a narrower claim, that statement contains 
but half a truth. The remaining half is that the new claim is for 
a différent and previously unrecognized inTention. As the writer 
has previously, in substance, ssàd upon another reissue, the new 
claim was not a différent mode of describing that which was 
spçcifled i% the original patent,— it was not a limitation and nar- 
rowing of the invention which was described therein, — ^but it de- 
scribed an independent invention, and thereby, after an unreason- 
able delay, the patent was in fact enlarged." If the original patent 
did not iJadicate, — much more, if it did not hint at, — ^the invention 
of the reissue, as an invention, the grant of the reiseue is not justi- 
fled by the fact that the patentée actually made its invention, but 
by some mishap omitted to describe it in the original 

In the case of Parker & Whipple Ck). v, Yale Clock Co., 123 U. S. 
87, 8 Snp. et 38, the valuable improvements which the patentée had 
actually made in dock movements were ûot described and not 
claimed in his original patent, but the defect was attempted to be 
corrected In a reissue. The patentee's and appellant's position was 
that the t^ct that the invention of the reissue was his actual in- 
vention wa# shown in the original model, and therefore that the new 
description simply corrected a misstatement in the original spécifica- 
tion. It is true that it was a very bald case of an invention not dis- 
closed in the original patent, but it was also a case in which the 
patentée had actually made a valuable invention, which his solicitor 
entirely mîstook and therefore failed to describe. The suprême 
court was not controUed by the hardship to an actual but heedless 
inventor, but laid down a broad and gênerai proposition, as follows: 

"There is no warrant for the vlew that, ex vl termini, what was suggested 
or Indlcated in the original spécification, drawing, or patent office model ia 
to be considered as a part of the Invention Intended to hare been covered 
by the original patent, nnless the court can see, from a comparison of the two 
patents, fhat the invention which the original patent was Intended to cover 
falrly embraced the things thus suggested or Indicated in the original spécifi- 
cation, drawlngs, or patent office model, and tmless the original spécifica- 
tion Indicated that those things were embraced in the invention intended 
to hâve been secured by the original patent" 

Under this just and, in view of adverse equities, équitable con- 
struction of the statute, in regard to reissues, the flfth claim of this 
reissue is invalid. 

The decree of the circuit court is affirmed, with costs. 
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BRIGGS V. CENTRAL ICB CO. 

(Circuit Court of Appeals, Second Circuit. February 27, 1894.) 

No. 47. 

Patbnts — Anticipation — Icb Planées. 

In letters patent No. 367,267, granted July 26, 1887, to John N. Brfggs 
for improvements in apparatus for planïDg cakes of Ice, the clalm was 
for the comblnatlon, with the cutter head and the racks directly attached 
thereto, of the guides for both cutter heads and racks, arrangea perpen- 
dlcularly to the plane of the elevator, the plnlons mounted on sald guides 
and engaging In sald racks and the levers or arms for operatlng said 
plnlons, so that the depth of the eut may be directly and posltively regu- 
lated by means of the levers. Seld, that the patent Is invalld, for the 
comblnatlon clalmed required only a modlflcatlon— wlthln the ordlnary 
skill of a mechanic— of the device for adjusting wood planers, for whlch 
a patent was granted to T. B. Butterfleld, May 17, 1859; the later patent 
dlffering from the earller only In the omission of a feed roUer, located 
abpve the cutter head, and deslgned to aid In movlng the wood through 
the planing machine. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This was a Mil flled by John N. Briggs against the Central Ice 
Company for the infringement of a patent. There was a decree 
below for défendant, (54 Fed. 376,) and complainant appealed. De- 
cree affirmed. 

Lee & liée, (Benj. F. Lee, of counsel,) for appellant. 
Waters, McLennan & Waters, (Edwin H. Brown, of counsel,) for 
appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The learned judge who decided this 
cause in the court below suggested in his opinion that it was 
doubtful whether there was any patentable novelty in the com- 
bination of the flrst claim of the patent, the only claim in con- 
troversy; but he preferred to place his décision upon the ground 
that the claim must, in view of the prior state of the art, be 
limited to the combination of the précise devices of the patent, 
and, upon such a construction, was not infringed by the apparatus 
of the défendant. The claim is for a combination of devices 
which are designed to facUitate the adjustment of the cutter or 
planing tool in an ice elevator. In harvesting ice, it is désira- 
ble to remove the snow and impurities which hâve accumulated 
upon the upper surface, and it is convenient to do this after the 
ice has been eut into cakes, and immediately before it is to be 
stored in the ice house. It was customary to plane the ice, while 
it was upon its passage by the elevator to the storehouse, by 
means of cutting devices so arranged with référence to the carry- 
ing instrumentalities of the elevator that, as the cakes were pre- 
sented to the planing devices, a portion of the upper surface would 
be removed. Prior to the application for the patent in suit, ice 
elevators for carrying ice in blocks upon an inclined raUway to 
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the storehouse, and provided with cutters for planing the ice while 
on its passage, were well known and had been described in numer- 
ons patents. The prior patents describe several kiijds of cutter- 
adjustîng devices, consisting essentially of a cutter head, adapted 
to carry the planing tool, mounted above and extended over the 
track or guide way of the elevator, and means for raising and 
lowering it, so as to bring the planer in contact with the ice, grad- 
uate the depth of eut, and hold the planer to its work. The cutter- 
adjustiag' devices of the patent in suit consist of a cutter head 
adapted to carry the planing tool, and racks, pinions, and guide 
frames for adjusting and controUing the cutter head. The cutter 
head is a cross shaft extending over the track and arranged so 
that its ends wiU play up and down in guide frames. The guide 
frames are slotted standards, and there is one on either side of 
the track, arranged perpendicularly to the plane of the track. At- 
tached to each end of the cutter head is a rack and pinion, and 
thèse are connected together by a. cross bar. The cross bar is 
provided with arms or levers for operating the pinions. The 
racks project f rom the ends of the cutter head, and are controlled 
by the guide frames so that their teeth mesh with the pinioms. 
Thus the standards are guides for both the cutter head and the 
racks. The claim is as foUows: 

"1. The combînatlon, with the cutter head and the ràcis directly at- 
tached thereto, of the guides for both cutter head and the racks, arranged 
perpendicularly to the plane of the elevator, the pinions mounted on said 
guides and engaging In said racks and the levers or àrms for operating 
said pinions ail constructed substantlally as described, so that the depth 
of thé eut may be directly and positively regulated by means of the leyers, 
as hereln specifled." 

Assuming that the ice elevator, although not speciflcaUy men- 
tioned, ought to be regarded as an élément of the claim, and recog- 
niizing the fact, as we must upon the proofs, that the other devices of 
the claim were never before assembled together in an ice elevator, 
nevertheless, we are of the opinion that the claim is destitute of pat- 
entable novelty. It is conceded in the patent that the ice elevator, in 
which the cutter-adjusting mechanism is to be used, "is of the form 
commonly used for raising cakes of ice to the house in which they 
are stored." Not only was the ice elevator old, including, of course, 
its mechanism for carrying the ice to the planer, but planer-adjust- 
ing devices for performing in ice elevators the functions of the 
adjusting devices of the patent, were also old. Of the prior patents 
describing différent kinds of planer-adjusting devices for ice ele- 
vators, it will sufflce to refer to three. The patent of 1883 to Chap- 
lin, No. 271,220, describes the elevator of the patent in suit, and 
planer-adjusting devices, which consist of a cutter head arranged 
OYer the track, guided by standards on each side of the track, and 
controlled by a lever and weights. The cutter head, instead of 
being a cross shaft, like that of the patent in suit, is a rectangular 
frame. The standards or guides, instead of being two in number, 
are four in number, one at each corner of the frame. The pat- 
-ent of 1884 to Smith, No. 310,093, describes the elevator. It de- 
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scribes, as the cutter-adjusting devices, a cutter head arranged 
over the track, hung by pivoted arme to an outer frame, and con- 
trolled by a lever. The outer frame is mounted in slotted standards, 
and can be raised and lowered by bolts. The lever plays in a sector, 
by which it can be locked at will, to hold the cutter head rigidly in 
place. When the cutter head is raised and lowered by the lever, 
it swings on the pivoted arms. The patent of 1885 to Loring & Griles, 
No. 329,400, describes the elevator. Its planer-adjusting devices are 
a cutter head arranged over the track, attached at each side to a 
vertical standard, and counterbalanced by weights. The adjusting 
devices of the flrst two of thèse prior patents do the same work, in 
substantiaUy the same way, as the adjusting devices of the patent in 
suit In the Loring & Giles apparatus they work automatically, and 
are designed to eut a deflnite depth into each cake of ice. In opér- 
ation, the cakes of ice raise the cutter head, and after the planer 
has doue its work the cutter head falls by gravity to its normal 
position. In the Smith apparatus the range of adjustment of the 
devices is not as great as in the patent in suit. In the apparatus 
of Chaplin they are not controlled so positively as in that of the 
patent in suit It cannot be disputed, and, indeed, it is obvious, 
that the adjusting devices of the patent are préférable to those de- 
scribed in any of thèse prior patents. They enable the operator to 
do his work of planing the ice with more certainty, ease, and speed. 
Because this is so, we reach the conclusion that the claim is invalid 
with reluctance. But the patentée was not the flrst to use the ad- 
justing devices of the claim for the purpose of enabling a planing 
tool to do its work. Precisely the same combination, found in the 
complainant's patent, of cutter head, guides, racks, pinions, and 
levers, is described in a patent for a planing machine granted May 
17, 1859, to T. B. Butterfleld. In this machine, which is a wood 
planer, there is a feed roUer, located in the cutter head above the 
planing tool, which is designed to bear against the shaving and 
assist in moving the pièce of wood through the machine. It is ob- 
vious that this device would be unnecessary in an ice-planing machine. 
It could be omitted without the slightest readjustment of the other 
parts. If retained, it would not aflect their mode of co-operation. 
If omitted in the Butterfleld machine, its absence would not affect 
in the least the coopération of the parts for the adjustment of the 
planing tool. AU the advantages ascribable to the patented combina- 
tion are due to the assembling together of an old elevator and an 
«Id cutter-adjusting mechanism. This could be affected without 
requiring any modification of the parts which was not an obvious 
one, and within the ordinary skill of the mechanic. In contempla- 
tion of law, the patentée merely transported the devices of Butter- 
fleld into the old elevator, and eut away the useless feed roUer. 
When thus assembled together, the elevating mechanism performs 
no new functions, and the adjusting cutter mechanism performs 
precisely the functions it did in the Butterfleld machine. It is 
wholly immaterial that the adjusting devices of Butterfleld were 
<ïesigned to be used in a machine for planing wood. The applica- 
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tion of an old ôrganîsm to an analogous use is not patentable. Blake 
V. City anâCounty of San Francisco, 113 U. S. 679, 5 Sup. Ct 692; 
Pennsylvania B. Co. v. Locomotive Engine Safety Truck Ce, 110 U. 
S. 490, 4 Sup. et 220; Steiner Fire Extinguisher Co. v. City of 
Adrian, 59 Fed. 132. It is not invention to use an old combination 
of devices in a new location. toperform the same opérations, when 
no changes or modiûcationfl are required to adapt it to the new use, 
or whén only such are required as can be made by the exercise of 
ordinai?y mechanical skill. The case of Aron v. Kailway Co., 132 
U. S. 84, 10 Sup. Ct 24, is an apposite illustration of the rule. 

The conclusion that the claim is invalid renders it unnecessary 
to consider the question of inf ringement, and leads to an affirmance 
of the decree. The decree of the circuit court is afBrmed, with 
costs. 



BUTTE OITY ST. EY. CO. r. PACIFIC CABLE KY. CO. 
(Circuit Court of AppealSi Nlnth Circuit January IS, 1894.) 

No. 148. 

Patents— Invention— Combination— Teack Bkakb for Cahs. 

The Root patent, No. 304,863, for a track brake for railway cars, shows 
a patentable combination whlch was not antlcipated by the patents for 
ballng presses, issued to Godwln, to Patterson, and to Huntington & 
carter. 52 Fed. 863, afflrmed. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

In Equity. Bill by the Pacific Gable Railway Company against 
the Butte City Street-Railway Company for infringement of letters 
patent }fo. 304,863, issued September 9, 1884, to Henry Root, for a 
track brake for railway cars. The circuit court sustained the pat- 
ent, and declared infringement. 52 Fed. 863. Défendant appeals. 
Affirmed. 

Warren Oluey, (Geo. H. Knight, on the brief,) for appellant 
Wm. F. Booli, for appdlee. 

Before MeKENNA and GILBERT, Circuit Judges, and ROSS, 
District Judge, 

McKENNA, Circuit Judge. This is an action for an alleged in- 
fringement of a patent for car brakes, issued to one Henry Root and 
assigned to appdlee. There is but one claim in the patent, and it 
readsas foUows: 

"In a car, the combination of the khee levers suspended from the truck 
frame, having thelr angles unlted by a Connecting rod, V, the track sboes 
suspended , from the lower ends of said levers parallel with the track, the 
transversé shaft. M, conneétèd' to the upper end of one pair of the levers, 
the crank arm^ N, the cdnnecting rod, O, and the operating lever, sub- 
stantlally as descrlbed." 

The device is exhibited in the foUowing eut: 
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The appellant contends that it ia not a patentable combination. 
We do not think the contention is supportable. AU the parts of the 
device operate to produce one resuit, and It is easily distinguishable 
from that claimed in Eeckendorfer v. Faber, 92 U. S. 347, and 
Adams v. Stamping Co., 141 U. S. 539, 12 Sup. Ct. 66. In the former 
case the pencil and rubber performed différent and independent 
things. In the latter the hinge attachment to the lantern was a sub- 
stitute for a détachable fastening, and went no further. 

The appellant also contends that the patented device was an- 
ticipated by a patent to one J. B. Godwin for an improvement for 
baling cotton, patented June 17, 1873, and a patent for baling presses 
to Huntington & Carter, issued May 7, 1872, and one to Patterson, 
issued September 25, 1883, The patent sued on has some similarity 
in some of its parts to the Godwin patent and the Huntington & 
Carter patent, but its purpose and application are différent; and 
therefore, under the évidence in the case, and the presumptions 
allowed to the patent, we cannot say that it was anticipated by 
them. As to the Patterson patent, the court below found (and the 
flnding appears to be sustained by the évidence) that the Eoot de- 
vice preceded it in invention. The différences between the appellee's 
device and that of the appellant we do not think are snbstantial. 

The judgment and deeree of the circuit court are afflrmed. 



GEORGE L. THOMPSON MANUP'G CO. v. WALBRIDGB. 

(Circuit Court, S. D. New Torli. March 7, 1894.) 

1. Patents— Invention— Curling Irons. 

There Is no Invention in substituting, in a curling-iron, a drawn rod for 
a cast rod performing tlie saine function, or in displacing a round spring 
by a flat spring, which is a mère équivalent. 

a. Samb. 

The Thompswn patent, No. 460,709, for a curling-iron Is void for want 
of invention. 
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• In Equity. Suit by the George L. Thompson Manufacturing Com- 
pany against John H. Walbridge for inf ringement of a patent for a 
curling Iron. The bill is dismissed. 

Lysander Hill and 0. Clarence Poole (Taylor E. Brown on the 
brief), for complainant 

Edwin H. Brown, for défendant. 

COXE, District Jndge. This action îs founded upon letters 
patent No. 460,709 granted to George L. Thompson, October 6, 1891, 
for a curling iron. The flrat claim only is involved. It is as fol- 
lows: 

"1. A curllng-lron comprislng a mandrel, a dasp plvoted thereto, sald 
mandrel and clasp belng each provlded with a relatively-long outwardly-de- 
flected sbank, a plate-spring bent upon Itself and secured at Its ends near 
the rear ends of sald sban]£8, sald spring being sultably bent bo as to corne 
Into contact wlth the sald sbanks only at thelr points of connection wltb the 
same, and handles arrangea upon sald sbanks, substantially as descrlbed." 

The second claim différa from the flrst only as it provides for 
wooden handles, and, as such handles on curling-irons were admit- 
ted to be old at the date of the patent the second daim was aban- 
doned or withdrawn at the argument. 

The défendant contends that the paitent is void for lack of inven- 
tion. This question can best be iUustrated by comparing a dia- 
gram of the patented curler with diagrams of two curlers seiected 
from the many ginular déviées shown in the prior art. 
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This comparison îs a Semonstration. !Aiter the Campbell and 
Bissell curlers there is not a shred of patentability left in Thomp- 
son 's patent He has substituted a plate-spring for the spiral and 
bent wire springs of the prior patents; but there could hardly be 
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a better illustration of the use of one équivalent for another. In 
other respects Ms structure is almost the exact counterpart of curl- 
ers made years bef ore. 

It is said that he was the first to use a plate-spring bent upon 
itself and a mandrel made of steel rod, and it is argued that their 
use involred invention sufiacient to sustain the patent. This propo- 
sition is unfounded both in fact and in law. The answer is four- 
fold. First. The spécification says that the rod may be "drawn, 
rolled or otherwise formed." The claim says nothing whatever 
on the subject. It is broad enough to cover any mandrel no matter 
how constructed. Second. There was no invention in substituting 
a drawn rod for a cast rod, both performing precisely the same 
function. Third. Thompson was not the first to use a drawn rod 
for a curling iron. In 1885 Hinde and Bown, both Englishmen, 
made curlers of steel wire. Fourth. As already eeen there was no 
invention in the substitution of a flat spring for a round spring, 
but Thompson was not the first to use a flat spring. The prier art 
shows many instances where flat springs bave been employed in 
similar tools to perform identicaUy the same function. If I had a 
particle of doubt upon this subject the patent should hâve the bene- 
fit of it, but I hâve not. 

The bill is dismissed. 



CONSOLroATBD BUNGING APPARATUS CO. T. METROPOLITAN 

BREWING CO. 

(Circuit Court of Appeals, Second Circuit January 12, 1894.) 

No. 49. 

1. Patents— Limitation of Claim. 

Where "a mechanlcal fit valve" is one of the éléments of a combina- 
tion claim, the mère fact that one of the drawings and Its description 
show a fit valve having a knife-edge bearing does not confine the claim 
to that form of fit valve, when there is no other référence, either in the 
clalms or spécifications, to a knife-edge bearing. 46 Fed. 288, reversed. 
Consolidated, etc., Co. v. Woerle, 29 Fed. 449, disapproved. 

S. Same. 

In a claim covering an automatlc relief apparatus for béer barrels, con- 
sisting of a fit valve In combination with a surroundlng water chamber, 
and water therein to pi^event fouling of the valve, the water cannot be 
considered as a separate élément, and the combination consists of the 
two éléments,— a fit valve, and a water chamber surroundlng the same. 

8. Samb — Anticipatio». 

A patent for a mechanlcal combination Is antlcipated by a prior de- 
vlce containing the same éléments, although the inventer of the latter did 
not describe or appreciate the advantage of uslng the combination in the 
way pointed ont tn the patent. 

4. Samb — Valve for Bebr Bakrbls. 

The Zwietusch & Heitmann patent, No. 222,975, for an automatic pres- 
sure-relief apparatus for béer vessels, was antlcipated by the Schaefer 
patent. No. 818,040. 46 Fed. 288, reversed. 

Appeal from a final decree of ihe circuit court, eastem district 
of New York, afîinning the validity of letters patent Ho. 222,975, 
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issued Décénbèr 23, 1879, (application filed December 7, 1878,) to 
Zwietaôch & Heitmann for improvement in aùtomatic pressure- 
relief apparatus for béer vessels. 

Edward îf.Diclierson, for appellant. 
Eph.raim Banning, for appellee. 

Before WAH/ACE, LACOMBE, and SHIPMAJST, Circuit Judges. 

LACOMBE, Circuit Judge. In the manufacture of béer it is 
désirable that the pressure generated within the càsk by the proeess 
of fermentation should be relieved before it accumulâtes to such aa 
extent as to burst the cask. This is accomplished by the use of a 
vent bung, or bunging apparatus, provided with a valve arranged 
to resist such pressure up to a certain point, and then automaticaUy 
to open and allow the gas to égcape. Varions forms of safety valve 
hâve been invented and used for this purpose. While béer is in 
the fermenting stage, hop tar and other sticky substances are ex- 
pelled from the cask, and this, of course, makes it désirable that the 
apparatus be so constructed as to provide agalnst injurions efifects 
from sticking or fouling of the valve. The inventors in their spéci- 
fication State that the object of their invention is^- 

"To provide an automatlc pressure-relief valve, adapted to be used on fer- 
menting casks containlng béer and like material, which will not foui, and 
whereby the automatlc action of the valve Is made more certain; and our 
invention consists— First, in a pressure-relief apparatus provided with a 
mechanical fit valve surrounded by a body of water; and, secondly, in a pres- 
sure-relief apparatus having a body of water interposed between the pressure 
generator and a mechanicîil fit valve in the Une of the escaplng gas, and 
through whlch It passes." 

Thus, as the spécification states, the inventors "surround the 
valves with a liquid médium, preferably water, whereby the hop tar 
is diluted, so as not to stick the valves." The water chamber or 
chambers are, as complainants contend, the distinguishing feature 
of the patent, — ^the water chamber above the valve seat being the 
subject of the flrst claim; that bélow the valve seat, the subject of 
the second claim. Infringement of the first claim only is charged. 
That claim reads as follows: 

"(1) In an automatlc pressure-relief apparatus, a mechanical fit valve, In 
comblnation with a surrounding chamber, K, for containlng water to prevent 
the valve fouling, for the purpose set forth." 

The chamber, K, is so located that water plaped therein will be 
iibove the valve seat This patent was before the circuit court, 
northern district of Blinois, in Consolidated, etc., Co, v. Wœrle, 
29 Fed. 449, which construed this first claim as for a com- 
blnation of the particular kind of mechanical fit valve known as a 
"Knife-Edge Bearing Valve," with the water chambers. The cir 
cuit judge, in the suit at bar, apparently foUowed this construction, 
for, in a brief référence to the évidence, he says no one "invented or 
used the combination of the knife-edge mechanical fit valve with 
the surrounding water chamber of this claim, prier to its invention 
by thèse patentées." 
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There are, as complaînant's expert himself testifles, many différ- 
ent kinds of mechaniçal fit valves; tlie définition of that term being 
given by him as "a valve whicà fits Its seat so as to close tightly by 
contact, and does not dépend upon any liquid to form a tight joint." 
Tb.e drawings annexed to the spécification show two modifications 
of the patented device. Of thèse the one is described as follows, 
(so much of the description as does not refer to the valve and its ac- 
tion being omitted :) 

"T Is a tap to enter the cask; • * • N. a T-pipe joint, having inserted în 
the lower end a dependlng pipe, P, [whlch, wlth an elbow,] entera a btdb, O. 
* * * Screwed into the upper end of the bulb Is a short pipe, R, having a 
broad threaded flange, S, which serves as a support or base for the mechan- 
ism of the relief valve proper. A broad groove in flange, S, immedlately 
surt-ounding the upper end of pipe, R, contains a rubber packlng, a, which 
forma the seat of a valve, S, having its aiem made m a cross shape and 
having a knife-edge bearing. Surrounditig the base of the valve is a cylin- 
drical guide, slotted so as to make a séries of posts, * • • and outside of 
this guide lies a rubber or other annulus, b, as a packlng for the lower end of 
a glass cylinder, H. • * • On the upper end of the valve stem Is placed 
any désirable weight, g, to set the valve at any gIven pressure," etc. 

The modifled device is thus described : 

"X Is a tap; * • * a prolongation of the tap pipe, p, enters some distance 
into a chamber, R, formed by a metallic cylinder, 5. This cylinder bas a 
diaphragm, 6, correspondlng in construction to flange. S, In Fig. 2, and from 
this diaphragm dépends a pipe, 7, which passes," etc. 

In the last-quoted description there is no référence to a valve 
''stem made in a cross shape and having a knife-edge bearing," nor 
do the drawings therein referred to show such a structure. 

Except for the italicized phrase quoted iu the first of thèse de- 
scriptions, there is no référence whatever in the spécification to a 
knife-edge bearing valve. Nowhere is there pointed out any ad- 
vantage arising from the use of that particular form of mechaniçal 
fit valve. There is no suggestion that anything dépends upon the 
bearing being of this shape, — nothing to show that such a construc- 
tion was regarded by the patentée as an improvement, to be covered 
by his patent; and the claim is not for a combination with a knife- 
(idge bearing valve, but for one with a mechaniçal fit valve, which 
term, as has been shown, covers many other bearings besides the 
Icnife-edge. This case is, in thèse respects, similar to Delemater v. 
Heath, (decided by this court October 17, 1893,) 7 G. C. A, 279, 58 
Fed. 414, and a construction of the first claim which will confine it 
to knife-edge bearing A-alves cannot be sustained. 

The knife-edge bearing being thus disposed of, the next question 
to be settled is whether this first claim covers a combination of three 
éléments, or of two. Is it for (1) a mechaniçal fit valve, (2) a water 
chamber surrounding the valve seat, tud (3) water in such chamber; 
or, for (1) a mechaniçal fit valve, and (2) a chamber adapted to con- 
tain a body of water surrounding the valve seat, without spécial re- 
gard to whether water be actually nsed in such chamber or not? 
Before answering this question a brief référence to the state of the 
art is désirable. Several varieties of vent bungs and bunging appa- 
ratus hâve been put in évidence, and considérable testimony given 
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as to the manner in whîch. thèy were used, with the customary con- 
flict as to Sates. It is unnecessary, however, to refer to the entire 
body Of proof. A single alleged anticipation will be suflacient for 
the pdrpose of this décision. Tlie apparatus used by défendant is 
made by the Schaefer Safety Valve Company, of which John 0. 
Scharfer is vice président, under a patent (Nô. 818,040) for safety 
valve for béer caske, takén ont by him in 1885. It présents the com- 
bination of a mechanical fit valve with a chamber, surrounding the 
valve seat, for containing water or other lubricant. Schaefer has 
for many years been experimenting with vent bungs, or safety valves 
for béer casks, manufacturing, and selling them. In 1872 he was 
manufacturing a safety faucet, whlch is described in a publication 
known as "Der Amerikanische Bier Brauer," issue of June 1, 1872. 
The évidence abundantly shows that such faucets were made, sold, 
and used, and one of them is an exhibit in the case. It contains the 
combination pt a mechanical fit valve with a chamber above and sur- 
rounding the valve seat. The annexed eut illustrâtes the apparatus 
better than a written description would: 

DBFENDANT'S EXHIBIT. 
Sçbaefer Valve, American Bier Brauer, 1872, as Made up to 1874. 




Whether this form of safety valve was used, with water întroduced 
above the valve seat, prior to the date of complainant's invention, is 
a matter of contention between the parties; but, whatever uneer- 
tainty there may be as to the date, the évidence leaves no doubt that 
it is capable of such use. Witnesses, who themselves repeatedly in- 
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troduced water into the chamber, hâve so testified, and actual ex- 
periment with the exhibit bef ore this court shows that when the 
valve is closed, even though the stem, S, be unweighted, and water 
is poured into the apertures, x, x, in the top of the screw cap, d, it 
will remain for an indefinite time within the chamber, W. Mani- 
festly, therefore, if the first claim of the patent is for a combination 
of two déments, — ^viz. the mechanical fit valve and the chamber 
adapted to contain water, — ^it is anticipated by this Schaefer valve 
of 1872. It is no doubt true that the chamber in the Schaefer valve 
of 1872 was not intentionaUy contrived for the express purpose of 
holding water. It is highly improbable that, had Schaefer appre- 
ciated the importance of introducing water, he would hâve neglected 
to refer to such mode of use, either in the description he gave to the 
publisher of the Bier Braner, or in a subséquent patent which he 
took ont in 1879 for a modifled form of a similar combination. But, 
with whatever intent the chamber above the valve seat was con- 
structed, once it was combined with the other parts, there was 
formed a complète combination of mechanical fit valve and chamber 
adapted for containing water, — a mechanical combination in no way 
altered by the manner in which such combination is used. When 
the complainant's assignors, — assuming, for the purposes of the argu- 
ment, that they were the first to intelligently appreciate tne im- 
portance of lubricating the valve seat, and that there was any inven- 
tion involved therein, — ^pointed ont to the world that such valves 
were less liable to foui, and that their automatic action would be 
more certain when kept constantly lubricated, what they discovered 
was not a new combination, but a new method or process of uslng 
an existing one. So far as they devised new apparatus for intro- 
ducing the water and keeping it in situ, thev might obtain a patent 
for such new apparatus; but the diflacidty with the first claim now 
under considération is that it is not restricted to such ne:^' apparatus 
It is broad enough to cover the very Schaefer valve of 1872, with its 
simple combination of a mechanical fit valve and a chamber, in 
which the lubricant may be contained, above the valve seat. As 
thus construed, the claim is too broad, and cannot be sustained. 
And, in our opinion, it cannot be construed as a claim of three élé- 
ments. The apparatus is the same apparatus, whether water is 
used in it or not. The method of use does not change it, and an 
inventor who employs a new process of using it does not thereby 
invent a new apparatus. Upon the construction contended for by 
complainant, the manufacturer and seller of the apparatus would not 
infringe, in the absence of an understanding and intent that water 
shall be supplied by another, as neither put» water in the chamber. 
The only relief the patentée could obtain would be against the user 
who did avaU himself of the process of lubricating the valve when 
in action. "WTiether or not the complainant's assignors were the 
first to discover and disclose to the world the desirability of keeping 
the safety valves of béer casks constantly lubricated above the valve 
seat, they made no claim, and, so far as the record shows, took out 
no patent for that process. Their patent for an apparatus must be 
V. 60F.no. 1 — 7 
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construed as a patent fbi^the itieclialiical combinatiôn, irrespective 
of its method of use, ând; as the only mechanical combinatiôn point- 
ed ont in the first clainï v^'às old, such claim cannot be sustained. 

The decree of the circuit court is reversed, and cause remanded, 
•with instructions to disMss the bUl, with costs of both courts. 



BEICKIIiL et al. V. MAYOR, ETC., OF BALTIMOEB.» 
(Circuit Court of Appeals, Fotirtli Circuit. February 7, 1894.) 

No. 56. 

1. Patents— Inpringbment—^Damaçes— Absence of Licbnse Peb. 

Where there Is no etlflence to show that any Ucense fee has ever been 
paid or demandedi thé Jury, in estlmatlng the damages, should conslder 
the utility and advantftige to the défendant of the use of the patented 
devlce, as compared wltli any other means of obtalnlng slmilar resuit» 
whose usé was open to It, and may compare the cost of using the one 
to the cost and saving in the use of the other. 

2. Trial— Instructions— Damages. 

After correctly Instructing as to the évidence to be consldered In esti- 
. matlng damages, it is proper to refuse instructions which characterize 
certain parts of such évidence as "important," "material," and "control- 
llng." 

In Error to the Circuit Court of the United States for the Dis- 
trict of Maryland. 

At Law. Action by William A. Bricldll, Peter M. Kafer, James 
M. De Lacey, James E. Dunn, Kosina W. Da Cumba, and Edward 
Van Orden against the mayor and city council of Baltimore, for 
infringement of letters patent issued to William A. BrickiU. Judg- 
ment of the court below aflrmed. 

For opinions delivered below upon demurrer to the déclaration, 
and also on demurrer to a plea of the statute of limitations, see 
50 Fed. 274, and 52 Ped. 737. 

Eaphael J. Moses, Jr., for plaintiffs in error, 
Thomas G-. Hayes, for défendants in error. 

Before GOFF, Circuit Judge, and gEYMOUE and SIMONTON, 
District Judges. 

GOFF, Circuit Judge. This was an action at law for the in- 
fringement of letters patent issued to William A. Brickill August 
18, 1868, for "improTement in feed-water heaters for steam are 
engines." The cause was tried before a jury, and a verdict ren- 
dered February 18, 1893, for the plaintiffs, for two cents damages. 
Plaintiffs moved for a new trial, which the court refused, and 
entered judgment for the damages so found and the costs. The 
case cornes to this court on writ of error to the circuit court of 
the United States for the district of Maryland. Plaintiffs in error 
insist that the court below erred in refusing to give to the jury 

' Rehearing denied, February 17, 1894. 
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certain instructions asked for by them, and in charging the jury 
as to the law applicable to the case before it. No exception was 
taken to the action of the court in giving the instruction asked 
for by défendants. A large number of witnesses were examined 
by both plaintiffs and défendants below, and their évidence was 
considered by the jury, and made part of the several bills of excep- 
tions taken by the plaintiffs below. The plaintiffs claimed dam- 
ages for the use by défendants, for a number of years, of the 
heating apparatus patented to Brickill, which was claimed to be 
substantially a coil of pipe detachably connected at both ends with 
the boiler of a steam fire engine, one end above the other, placed 
below the engine, and heated by a coal fire in a stove near by. The 
object was to keep the water in the boiler of the engine hot, so 
that the steam fire engine could be used on short notice. The 
plaintiffs' évidence tended to prove that there was no established 
license fee for the use of said patent, and that a certain sum 
of money had been saved to the défendants by the use of plain- 
tiffs' combination. The plaintiffs then claimed that in establish- 
ing the value of said use, and the extent of the same by de- 
fendants, they had shown the amount of actual damages they 
had sustained, and that the court should hâve instructed the 
jury to render a verdict for the plaintiffs in a sum at least 
equal to that amount The défendants claimed, and offered évi- 
dence tending to prove, that they never made nor used the con- 
trirance patented by Brickill, which it was claimed by them was 
useless and without utility; also, that a feed water heater to main- 
tain the water in the boilers of the steam fire engines used by 
défendants was not essential to the successful opération and efift- 
ciency of the engines; and that, if there had been any saving to de- 
fendants by the use of the heating apparatus on défendants' fire 
engines, it was due, not to the patent claimed by plaintiffs, but to 
certain improvements thereon, as made and found in the patents 
of Bodgers, Codd, Gould, and Sutton. On issues so made, and 
on évidence tending so to prove, the case went to the jury, and it 
found virtually in favor of thé contention of défendants. The jury 
believed the évidence so offered by défendants, and so it only found 
nominal damages for plaintiffs. The court that heard the évidence 
refused to set the verdict aside. The following instructions, given 
by the court at the request of défendants, to which the plain- 
tiffs did not except, justifled the flnding of the jury, if it found 
the facts to be as claimed by défendants : 

"The court Instructs the Jury that the Brickill patent, as construed by the 
court, Is broadly for a circulating heater, connected with détachable con- 
nections with a boiler of a steam fire engine; and if the jury should flnd that 
the Brickill patent had utility, and possessed novelty and patentable in- 
vention, and that the défendant bas inlringed said patent, then the jury, 
in consldering the question of profits, if any, made by the défendant in the 
use of the heaters testified to In this cause, if they should find that the heat- 
ers used by the défendant contained BrickiU's invention, with an improve- 
ment on the same, and that the utility of the Brickill Invention was in- 
creased by said Improvement, and that the profits made by the défendant 
in the use of said heaters was attributable entlrely or partly to the said Im- 
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provement, thraa, In arrlvlng at such profits, the Jury are not to consîder tho 
profits, If any, màde by thé défendant, from the use of the improvement, 
as distinct frona the BrlckiU Invention." 

Plaintiffs in error insist that tbe court below erred in refusing 
to give the following instructions, asked for by them, as set forth 
in their bUIs of exceptions: 

"The jury are further Instructed that, If they shall flnd in favor of the 
plaintiffs, then the damages to which the, plaintiffs are entitled Is such a 
sum as wlll eompensate them for the Injury which they hâve sustained by 
the inîringèment, and the jury may consîder the fact that the défendant 
chose to maJi:e and use the patented combination as évidence from whlch 
they may flnd that the défendant regarded the invention as of value to it; 
and, In the absence of a.n established llcense fee, the main and controlling 
évidence to be considerefl by the jury in determining the actual damages 
of thé plaintiffs eaused by the Infrlngement will bé the saving of the dé- 
fendant bythe use of the patented invention over what it would hâve cost 
to have;»sed any other deviez or method for accomplishing a simllar and an 
equaUy Jjeneflclar resuit, which was open to the défendant to use at the date 
of the patent." 

"Thè jury are further Instnicted that, if they find on the first prayer in 
favor of the plaintiffs, then liie plaintiffs are entitled to recover an amount 
which will eompensate them for the injury to which they hâve been sub- 
Jected by the Infrlngement; apd the fact that the défendant chose to make 
and use the patented combination is évidence that it regarded the invention 
as a valuable éne; and, in the absence of an established llcense fee, an im- 
portant and strongly controlling élément by which to détermine the plain- 
tiffs' loss is the profits or saving of the défendant by the use of the patented 
device ovéjr the cost of uslng any other device which was open to it to use, 
and which would hâve prodùced a substântially equal bénéficiai resuit, and 
may also consîder légal interëst on such simi so found from the date at 
which they shall find it should hâve been paid had défendant purchased 
the rlght to use the BrlckiU patent In Its several engine houses, Instead of 
unlawfully approprlating it, if they fiiid such appropriation." 

"The jury are further instructed that. If they flnd on the flrst prayer in 
favor of the plaintiffs, then the plaintiffs are entitled to recover an amount 
which wiU eompensate them for the injury to which they hâve been sub- 
jected by the infrlngement, and the fact that the défendant chose to make 
and use the patented combination Is évidence that it regarded the invention 
as a valuable one; and, in absence of an established llCense fee, an important 
élément by which to détermine the plaintiffs' loss, and what sum of money 
should be awarded the plaintiff in this case to be pald to him by the défend- 
ant as damages for the use of his patent, Is the profit or saving of the dé- 
fendant by the use of the patented device over the cost of any other device 
that was open to It to use, and which would hâve produced a substântially 
equally bénéficiai resuit; and, if the jury further flnd that the plaintiffs hâve 
presented ail the évidence on the question of damages which could reason- 
ably be expected of them, and the défendant offers no évidence on the sub- 
ject, then the jury are to estimate, the damages on the évidence before them, 
and, in making such an estimate, the jury ought to résolve every point of 
uncertainty against the défendant." 

"The jury are fm-ther instructed that If they shaU flnd from the évidence 
that the nse of some method of maintalnlng the water in the engines at a 
boiUng température was a necessity to the défendant, and shall further flnd 
that, after numerous experiOients, the only two practical methods of ac- 
complishing tïils resuit were by burning a gas flre, either in the flre box 
of the engine or under a coU attached to the side thereof, and the Bricklll 
method, and the défendant bas used thè BrlckiU method without Ucense, 
then, If you find the patent valid, you may consîder the différence in cost 
between heating the water wlth gas and by the BrlckiU method as a main, 
If not controlling, évidence of the loss of the plaintiffs." 

"The jury are instructed that if they flnd for the plaintiffs that the plain- 
tiffs' patent is vaUd, and that it has been infringed, then they are enti- 
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tled to the actual damages whlch the plaintiflfs bave sustained; and, in 
arrlving at the actual damages the plalntlffs hâve sustained, they shall take, 
at least, the amount of saving whlch the défendant has made by the usa 
of the patented invention over other methods open to the défendant to use 
for the same purpose at the date of the patent, or such subséquent improver 
ments made durlng the period of the Infringement as do not infringe on the 
plaintiffs' patent." 

In considering thèse rejected instructions, relating to the ques- 
tion of damages, it is proper to refer to the prayer given by the 
court at instance of the plaintiflfs on the same subject, which reads 
as follows: 

"The jury are further Instructed that, if they find in favor of the plain- 
tiffs, then the damages to whlch the plaintiffs are entitled is such a sum 
as wiU compensate them for the injury whlch they hâve sustained by the 
Infringement, and the ivry may consider the fact that the défendant chose 
to make and use the patented combination as évidence from which they may 
find that the défendant regarded the invention as of value to it; and, in the 
absence of an established license fee, the jury should consider what pecuniary 
advantage and saving there was to the défendant in using the plaintiffs' pat- 
ented contrlvance over the cos*- of using any other device open to it, to use 
which would bave produced an equally bénéficiai resuit, in order to enable 
them to ascertain what would be a fair compensation to the plaintiffs for 
the injury to them by the infringement of thelr patent." 

Also the court's charge on that point, in thèse words: 

"This is an action at law for the damages sustained by the plaintiffs for 
the aUeged infringement, and in such actions, when there has been proved 
an established royalty or license fee, Which has been customarily paid to 
the owner of the patent by those who deslred to use it, such regular price 
for a license Is the primary and true criterion of the plaintiffs' damage; but 
in this case there is no évidence of any license fee ever having been demand- 
ed or paid by any one; and so, if you flnd in favor of the plaintiffs, you 
should consider the utility and advantage to the défendant of the use of 
the patented device, as compared to any other means of obtaining similar 
results which were open to the défendant to use, and you may consider the 
cost of using one as compared with the cost and savinga to the défendant 
of using the other; and from thèse data, If proven to you, you should ascer- 
tain. In the exercise of a sound judgment, what would be a fair compensa- 
tion to the plaintiffs for the damage which they hâve sustained by reason 
of the défendant having infringed, instead of having purchased the right to 
use, the invention." 

The plaintiffs correctly presented in their prayer, as given by 
the court, the law relating to the question of damages applicable 
to the case then before the jury; and this was supplemented by 
the court's charge, amplifying the same, and aUuding to the facts 
as presented by the évidence, as well as the character of the ac- 
tion the plaintiffs had instituted. This, under ail the circumstan- 
ces of the case, we think, was eminently proper, and we hold that 
the plaintiffs' exceptions to the charge of the court were not well 
taken. The rule now well established, relative to the question 
of damages, in cases of this kind, was properly given by the court 
to the jury. The case was at least an unusual one, the évidence 
showing that the plaintiffs had never established a license fee for 
the use of, nor had they ever made or sold one of, their patented 
machines. The difiiculty consisted in determining the damages 
due, if any, or in applying the facts of the case to the raie for the 
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ineasu^çe of damages; apd this was tlie duty of the jury, in the dis- 
charge of which they jound merely nominal damages. The su- 
prême court of thé United States, in the case of Suffolk Co. y. Hay- 
den, 3 Wall. 315, 320, says: 

"TMs question of damages, under the raie glven In the statute, Is always 
attended with difllculty and embarrassment, both to the court and jury. 
There belug no estabUshed patent or Ucense fee in' the case, In order to get 
at a (air measure of damages, or even an approximation to it, gênerai évi- 
dence innst necessarily be resorted to. And what évidence could be more 
approï>rlate and pertinent than that of the utillty and advantage of the in- 
vention over the old modes or devlces that had been used for worlsing out 
slmllar resnltsî With a knowledge of thèse beneflts to the persons who 
hâve used the Invention and the estent of the use by the Infringer, a Jury 
wiU bè IQ possession of materlal and controUlng.facts, that may enable them, 
In the exercise of a sound Judgment, to ascertaln the damages, or. In other 
words, the loss, to the patentée or owner by the plracy, Instead of the pur- 
chase of thé use, of the Invention." 

In this case of Suffolk Co. v. Hayden, the court below, in its 
charge to the jury, used the following language, which the suprême 
court approved: 

"Then you will look at the value of the thihg used, and ascertaln that value 
by ail the evldenca as to Its character, opération, and effect. Ton will take 
Into vlew the value of that which the défendants hâve used belonging to 
the plalntlff, to ald you In formlng a judgment of the actual damage the 
plaiutiCf has sustalned." 

In the case of Sessions v. Eomadka, 145 U. S. 29-4:5, 12 Sup. Ct. 
799, Mr. Justice Brown, in delivering the opinion of the court, said : 

"Thls court has, however, repeatedly held that, in estlmating damages in 
the absence of a royalty, it Is proper to conaider the savlngs of the défendant 
In the use of the patented devlce over what was known and In gênerai use 
for the samé purpose anterlor to tl^e date of the patent. Thus, in Mowry 
V. Whltney, 14 Wall. 620, 649, It was sald by Mr. Justice Story that 'It Is the 
addltlonal advantage the défendant derlved from the process— advantage be- 
yond what he had wlthout It— for which he must account.' " 

The language used by the court below, in the charge to the jury, 
was in substance the same as that employed by the suprême court 
il* like cases, and is free from error. Nor do we think that the 
court erred in rejecting the prayers submitted by plaintiffs in çrror, 
hereinbefore quoted in full. It will be well to consider in con- 
nection with thèse rejected prayers the following portion of the 
court's charge: 

"In this case the ownera of the patent never attempted elthar to manu- 
facture the heaters themselvea, or to license any one else to make, so far 
as the évidence discloses, and sell them. Thls Is an action at law for the 
damages sustalned by the plaintiffs for the alleged infringement; and in 
such actions, when there has been proved an estabUshed royalty or license 
fee, which has been customarlly paid to the owner of the patent by those 
who desired to use it, such regular prlce for a license Is the prlmary and 
true crlterion of the plaintiffs' damage; but in thls case there Is no évidence 
of any license fee ever havlng been demanded or paid by any one; and if 
so, if you flnd in favor of the plaintiffs, you should consider the utility and 
advantages to the défendant of the use of the patented device, as compared 
to any other mean^ of obtainlng similar results which were open to the de- 
fendant to use, and you may consider the cost of uslng one as compared 
with the cost and savlngs to the défendant of uslng the other; and from 
thèse data, if proven to you, you should ascertaln, in the exercise of a sotmd 
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Judgment, -what would be a fair compensation to the plaintifls for the dam- 
age wWch they hâve sustalned by reason of the défendant havlng infrlnged, 
instead of having purchased, the rlght to use the invention." 

The instruction given at the request of plaintiffs in error is in 
substance the same as the rejeeted prayers, except that in the lat- 
ter the clalm was made that the court should advise the jury that 
it was to regard certain parts of the évidence as of a character 
that was to be considered "important," "main," "material," and 
"controlling." That the jury was fully advised as to the weight 
it should give the évidence, and that the plaintiffs in error hâve 
no valid ground for complaint relative thereto, is shown by the 
extract from the charge of the court that we hâve just called at- 
tention to. It was the province of the jury to flnd the actual 
damages, if any, that the plaintififs below had suffered on account 
of the use by défendants of the patent, as claimed by plaintiffs; 
and in so finding it was their duty to consider ail the évidence 
relating to that question. Keeping in view the character of the 
évidence before the jury, to wMch we hâve heretofore aUuded, and 
considering the instructions given, as also the court's charge, we 
are of the opinion that the said prayers were properly rejeeted. 

We flnd no error in the judgment of the court below, and it is 
aflBrmed. 



ALASKA PACKERS' ASS'N r. ALASKA IMP. CO. 
(Ghrcult Court, N. D. Oallfornia. January 29, 1894.) 

1. Trade-Makk—Inpringembnt— Défenses— F ALBB Statbments bt Assignée. 

Where a trade-marli Is a mark of spécial qualities, due to superior ma- 
terial, processes, sldll, and care exercised by the origlnator thereof, an as- 
signée of the business, who continues to use labels which cont^n the false» 
statement that the goods are prepared by the origlnator, Is not entitled 
to relief against an Infringer. 

2. Same— CoRBECTiNo Pai.se Statbments. 

Oorrectlng false statements after the suit is flled, by attachlng aa addi- 
tlonal explanatory label to the goods then being sold, does not help the 
case of one who, because of such false statements, had no right to relief 
at the time the suit was flled. 

In Equity. Suit by the Alaska Packers' Association agatnst the 
Alaska Improvement Company for infringement of a trade-mark. 
Order to show cause why a preliminary injunction should not issue. 
Injunction denied. 

Estee & Miller, for complainant. 
Daniel Titus, for respondent. 

McKENNA, Circuit Judge. This is an action for the infringe- 
ment of a trade-mark. The plaintifl is the assignée of the Aleutian 
Islands Pishing & Mining Company, who has established a station 
for canning salmon and other fish on the island of Kodiak, Alaska. 
The Mil allèges that said Aleutian Islands I^ishing & Mining Com- 
pany used only the best quality of salmon, employed the best ma- 
chinery, appliances, processes, and exercised great care, skUl, and 
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expertness in processing and packing said salmon, and putting on 
the market canned salmon of the beat known quality and value, and 
the saine açqnired a liigli réputation as such tliroughout the varions 
markets of tlie world, and sa,id compàny sold many millions of said 
salmon soprepared and packed, and built up and secured a large, 
extensive, apd rémunéra tive business therein, vk'hicli was of great 
vaille. A,nd it îs further alleged that, in order to designate the 
origin and ov/nership of the canned salmon so prepared and packed 
as aforesaid, 9,nd to distingulsh the same from the canned salmon 
of ail other packers and dealers, said company adopted and ap- 
propriated to its exclusive use as a trade-mark for its canned salmon 
a certain label or brahd, a copy of whieh is attached to the bill. 
That said label was printed at a large cost and pasted to the cans 
containing the salmon, and said company sold many millions of 
cans of said salmon in trade and commerce with foreign nations, 
each of which had such label attached, and that said salmon became 
well known throughout the markets of the world as the "Kodiak 
Brand," and as such were recognized and known to dealers as the 
canned salmon of said Aleutian Islands Pishing & Mining Company. 
That said label was duly registered in the patent office. That said 
company leased its properties to complainant, with ail their ap- 
purtenances, and assigned the good will of said business, labels, 
brands, trade-marks, and copyrights, and complainant has since 
conducted said business. That défendant is using a label and brand 
in imitation of complainant's label and brand. 

The label used by complainant contains the foUowing statement: 
"Packed at Karluk, Kodiak Island, Alaska, by the Aleutian Islands 
Fishing & Mining Company, San Francisco, California." 

The défendant contends, among other things, that this statement 
is f aise, and that complainant therefore is not entitl-ed to relief in 
equity. As I think this is true, it will not be necessary to consider 
the other points made by respondent. See Hazard v, CasweU, 93 
N. Y. 268; Medicine Co. v. Wood, 108 U. S. 218, 2 Sup. Ot 436; 
Symonds v. Jones, 82 Me. 302.i The complainant does not con test 
the point that, if the représentations of the label are false, equity 
will not relieve against its imitation, but urges that an assignée must 
state in his labels that he is assignée only "where," to quote from 
counsel's brief, "the réputation and value of the article to which 
the mark is attached is due to some peculiar, personal, individual 
skill or genius of the originator of the mark; but in the case of an 
ordinary article of manufacture, which one manufacturer can make 
as weU as another, where the entire plant is transf erred to another, 
together with the good will, trade-marks, and ail its assets, a con- 
tinuation in the use of the old trade-marks at the old place, is noth- 
ing more than a représentation that the goods are the product of 
the old factory, and are of the same quality as before." 

The allégations of the bUl bring complainant within the admis- 
sion. It allèges, as we hâve seen, not only that the best salmon, 
macjiinery, and processes are used, but care, skill, and expertness 

» 19 Atl. 820. 
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in processes and packing were exercised which gave the salmon a 
high réputation throughout the markets of the world, and that the 
label or brand designated the origin and ownership of the salmon, 
and distinguished the same from the canned salmon of aU other 
packers. It was a mark, therefore, of spécial qualities, exercised 
by the Aleutian Islands Fishing & Mining Company, which dis- 
tinguished its products from the products of other packers, — any 
old or any new packers. To correct the misstatement of the label, 
complainant, since the commencement of the action, has attached 
a circular label to the top of the can, stating that the salmon is 
packed by it as assignée of the Aleutian Islands Fishing & Mining 
Company. I do not think this cures the defect of the original label. 
It is the facts which existed before the suit was brought which make 
the cause of action, and entitle to relief. 



THE ECLIPSE. 
ANDBRSON et al. v. MARTIAL et al. 
(Circuit Court of Appeals, Ninth Circuit July 17, 1893.) 
No. 100. 

Appeal from the District Court of the United States for the 
Northern District of California. 

In Admiralty. label by Thomas Martial and others against the 
ship Eclipse (Andrew Anderson and others, claimants) for balance 
of seamen's wages. Decree for libelants. 53 Fed. 273. Claim- 
ants appeal. AfiQrmed. 

S. Bloom, for appellants. 
H. W. Hutton, for appellees. 

Before McKENNA and GILBERT, Grcuit Judges, and HAW- 
UEY, District Judge. 

McKEÎWA, Circuit Judge. The facts of this case are fully and 
clearly stated in the opinion of the learned judge of the lower 
court, (reported in 53 Fed. 273). In his reasoning and conclu- 
sions we concur, and therefore adopt his opinion as the opinion 
of this court. 

The decree of the district court is afSrmed. 



STEEL et aL v. McNBIL. 

(Circuit Court of Appeals, Fifth Circuit. January 23, 1894.) 

No. 163. 

Shipping— IsrjuBT TO Stevbdohe's Employé— Dbpective Appakatus. 

A ship Is liable for Injuries caused to a stevedore's employé by the 
Blipping of the pin from the eye of a shackle furnlshed and rlgged by 
the crew, because of defects therein notlced and pointed out to the mate 



^^^ FEDERAL REPOETER, vol. 60, 

byotte oï the steredore's men,- although thé shackl* was so rlgged whlle 
the :fteà,vy holsting apparatus prepared by the shlp was being exchanged 
lor a Id^hter gear Insisted upon by the stevedore, and arrangea in a man- 
; ner dîreçted by hlm; It appearlng that snch arrangement required no un- 
■ùSuaJ; strfength of materlals, and tbat the substitution was not unreason- 
able, In vlaw of the fact that the wiginal apparatus was much heavier and 
morè cumbrous to handle than was required by the wo*rk in hand. 56 
Fed. Zil, afflrmed. 

Apçèal f rom the District Court of tlie United States for the East- 
«rn District of Louisiana, 

This was a libel flled by Hugh McNeU against the steamship 
ï*aJa, pf which Steel, Young & Co. are claimants, to recwver dam- 
ages fpr injuries sustaîned while working on board as one of a 
Stevedore's gang. There was a decree în his fiaror for $5y0DO, (56 
Ped. 241,) and the claimants appeal. 

Thls is an appeal from the décision of the district eotrrt for the eastem 
district et Loulsiana In a suit In admîralty brought against the steamship 
Para for personal Injury recelved by llbelant while' worWng on board 
that vessel, in a stevedore gang, discharglng cargo, and alleged to hâve 
t)een caused by the detçct and Insufflciency of a shacMe,— one of the ap- 
pllances furnlshed by tte shlp for the performance eà snch labor; The 
shlp arrivçd rat the wharf In New Orléans on the morming of July 2,. 1890, 
at about 1 o'clock. Arrangements had been made wlth a stevedore— whose 
foreman, wlth his men, were at the wharf upon arrivai— to recelve her,. and 
prépare for discharglng cargo. There is a confllct of testimony wheth'er or 
not there was any derrick or boom up at the tlme of her arrivai, for Holst- 
ing the cargo; the witnesses for the vessel clalmlng that the vessel was 
fuUy rlgged for that purpose, wlth Iron blocks, and a chaln fall passlng 
through an iron holsting block at the end of the boom, tltence to a leasing 
block (also itbn) made fast to the mast, thence to the winch, whlle the 
witnesses, for llbelant state that no such apparatus was rlgged, but that 
the boom was lylng on the iron rests. The rlgglng arrangea that way, 
whether up or not, was not satisfactory to the stevedore, as it required an 
extra hand at the guy to haul each sllng load of carg® over the vessel's slde 
as it was hoisted from the hold, and was a heavy gear fitted for holsting 
several tons, while the cargo to be dlscharged was lîght; and he Insisted 
upon havlng the holsting gear rlgged wlth a rope fall leadlng from the 
winch through a block at the mast, thence through ooe made fast to a ring 
boit in the starboard slde of the deck, thence to the holsting block at the 
head of the derrick. The efCect of this arrangement was to permit the cargo, 
when hoisted from the hold, to swing to the starboard slde by its own 
welght, and the slacking of the guy on the port slde. In putting up thls 
holsting gear, the stevedore furnlshed the large blocks, but the shlp fur- 
nlshed the guys, falls, shackles, winch, and ail other materlals, The put- 
ting up, rlgglng, and gettlng ail the gear ready was done by the ship's 
boatswaln and crew, under charge of the chlef officer or first mate. In floing 
thls It was necessary to use a shackle at the heel of the derrick or boom 
to secure the block through whlch the rope passed to the mast. This shackle 
was furnlshed by the shlp, put in place by the boatswaln and two of the 
crew. It was a shackle wlth a pin whlch passed through an eye at one 
slde, and was supposed to screw flrmly into a socket in the other. The 
llbelant was wlnchman, ahd, when at work, stood a few feet from the heel 
of the derrick, nearly in a Une between the winch and the block upon the 
starboard slde, TJpon the afternoon Of the second day the pin of the shackle 
worked loose, the shackle spread so that the block became free, flew, and 
struck llbelant on the head, fracturlng his skuU, breaking his coUar bone, 
and causing other injuries of a serlous and permanent character. Upon a 
hearlng In the court below, a judgment was glven for llbelant In the sum 
of $5.WK), from whlch décrie an appeal bas been taken by claimants of the 
vessel. 
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J. McConnell & Son, for claimants. 

Henry L. Lazarus and Peter StifEt, for libelant 

Before PAKDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge, (after stating tlie facts.) Tlie law is 
too well established to require argument that a vessel is bound to 
furnish rigging and appliances reasonably safe for the use of those 
employed in receiving or discharging her cargo, although they may 
be in the immédiate employ and pay of the stevedore, and that an 
action in rem will lie for damages arising from defects and im- 
perfections in such appliances furnished, whenever the defect was 
such that a careful examination at the time could hâve detected it. 
The Carolina, 30 Fed. 199; The Eheola, 19 Fed. 926; The William 
Branfoot, 48 Fed. 914; The Protos, Id. 919; The Serapis, 49 Fed. 
393. 

In this case, it is not disputed that the shackle which flnaUy 
gave way was furnished by the steamship, and was put in its place, 
and fltted and prepared for use, by its crew; but it is claimed in 
défense that it was in good condition when furnished and delivered 
to the stevedore's gang, and that it was through their neglect that 
it was permitted to give way. It is also claimed that the manner 
of rigging the hoisting apparatus as insisted upon by the steve- 
dore brought an unusual strain upon the shackle, that caused it 
to give way, and that on account of such arrangement the course 
of the block which struck the libelant was changed from what it 
woiild hâve been, so that he was injured, when otherwise he would 
not hâve been, even had the shackle parted with a différent manner 
of rigging. The testimony as to whether the usual hoisting rig- 
ging of the ship was in place upon her arrivai, and so tendered to 
the stevedore, is conflicting; the offlcers of the ship stating that 
it was, but some of them modifying their statements by saying 
that it generally was rigged before coming into port, or was usually 
so, while the stevedore's men deny that the rigging was up, but 
déclare the derrick boom was resting upon the stand. But we do 
not consider this an important question in the case. It is clearly 
shown that the manner of rigging was at the request of the steve- 
dore, and was insisted upon by his men. It appears that the 
second mate protested against the change, but, when told that they 
would go to the captain and get an order to hâve it done, he 
yielded. We do not consider that the stevedore and those working 
under him assume the risk of any imperfect or faulty appliance 
which was furnished by the ship because arranged in a peculiar 
manner insisted upon by him, when such manner is not unreason- 
able, nor requiring unusual and extraordinary strength of materiaL 
It is strongly contended that, had not this manner of rigging been 
adopted, this disaster would not hâve occurred; and with equal 
force may it be urged that it would not hâve occurred, had hand 
or horse power been used for hoisting, instead of steam. But 
that cannot, we consider, relieve the vessel from the responsibUity 
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of fumisMng reasonably good and sufficient means to perform 
the work, The testimony is that the rigging tenderëd by the 
ship was a chain and iron blocks, heavy, and capable of hoisting 
from three to four tons. The cargo to be discharged demanded 
no greater, strength at any time than sufficient to hoist about 800 
pounda. The stevedore said that he wanted a lighter rigging, and 
we do not consider it unreasonable for hini to endeavor to avoid, 
if possible, the swinging of the heavy derrick and chain rigging 
back and forth by haiid, and unnecessarily using the chain hoist- 
ing f ail in the hold. In regard to the condition of the shackle 
when fumished by the ship, it is in testimony that its appear- 
ance was such before they went to work that it attracted 
the attention of one of the stevedore's men, — the derrick man in 
charge 6î the hatch,— who spoke to the mate about it, and com- 
plained that the boit of the shackle did not go thrbugh, but that 
the mate examined it, and said that it was ail right, — to go ahead, 
— and that after they had been at work he again remarked that 
it looked as if the boit was drawing ont, but that the mate again 
assured hini that it was ail right. There is nothing to deny or 
conti*adict thèse statements, although the mate says that he saw 
the shackle properly screwed in; and, in the light of future oc- 
currences, we must consider that there was at that time some de- 
fect, which, although not enough to justify one in refusing to work, 
should hâve been recognized, had a more careful scrutiny, and been 
corrected; 

From the testimony in the case, and the appearance of the 
shackle as presented, it is plain that there was a defect in the 
threads of the screw of the shackle boit, which permitted it to 
work loose, and that the strain upon the boit when the end had 
escaped from the socket was sufficient to twist it into its présent 
shape. It is impossible for us to arrive at any other conclusion, 
from an examination of it. Nor do wè consider that there was 
any extraordinary, unusual, or unreasonable strain brought to bear 
upon the shackle by the manner of rigging insisted upon by the 
stevedore, which in any way contributed to the négligence which 
caused the damage. The shackle is shown to hâve been capable, 
in its perfect condition, of sustaining certainly many times as 
much weight as was put upon it at any time during this service. 
The only additional strain that could hâve been caused by using it 
with three blocks, instead of two, was the increased friction of 
the extra leading block, and the variation of the direction of the 
strain from directly af t was but a few degrees to the starboard, 
as is plainly shown in the photograph in évidence. Neither of 
thèse conditions, it is believed, could hâve been sufficient to cause 
the pin to work out, with the strain that was upon it, had it been 
securely and completely screwed into its place. If it were screwed 
in, as is stated in the testimony, with a marline spike, the subsé- 
quent events conclusively show, we consider, that there must hâve 
been at that time some obstacle which prevented its being screwed 
well home, as it should hâve been. 
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Questions of fact, in admiralty, cannot, at ail tiines, be deter- 
mined beyond a possibility of doubt; but in tliis case we consider, 
by a carefxil examination of the sbackle and the pbotograplis of the 
hoisting gear, as presented, and the entire testimony in the case, 
that the probabilities, beyond a reasonable doubt, are that the 
spread of the shackle was so great, either on aceount of the thick- 
ness of the eye on the mast hoop to which the shackle was made 
fast, or some other cause, that the pin was insufficient in length for 
its thread to hold firmly in the socket, where it was intended. In 
the photograph presented, the shackle boit distinctly appears, pro- 
jecting some distance beyond the socket in which it is ârmly held. 
Had there been such a boit to this shackle, we are confident no dis- 
aster would hâve happened. It is contended that there was a 
jerking motion caused by the third block which tended to loosea 
the pin of the shackle. The entire force of the hoisting gear came 
from the winch, and such force producing the strain could hâve 
been no more irregular, uneven, or jerking with three blocks than 
with the two. The manner of rigging appears to be, under the 
circumstances found in this case, one usual and customary in this 
port, and a more rapid and economical way of discharging cargoes ; 
and we flnd no ground for considering it unreasonable, or requir- 
ing extraordinary or unusual strength in the appliances used. No 
disaster resulted from the same manner of rigging at any of the 
other hatches, nor would there hâve been hère, had not the pin 
withdrawn from the socket into which it should hâve been more 
securely fastened. The testimony shows that at flrst there was an 
appearance of an insufficient security of the boit; and its final 
coming out, and permitting the escape of the block, shows that such 
appearance was not without foundation. Whether or not the 
block would hâve struck the winchman, had the appliances given 
way with some différent manner of arrangement, we do not con- 
sider has any weight in this case. The shackle was furnished, 
fitted, and arranged by the ship, and, after a small amo_\int of or- 
dinary service, gave way. There was no latent or hidden defect, 
or sudden and unforeseen breaking, as of a rope or hook apparently 
Sound, strong, and sufflcient; and the prima facie case made for 
the libelant we do not consider has been at ail overcome or ex- 
plained away by the évidence for appellant. It is certain that, 
had there been no defect in the shackle in question, or in the man- 
ner of its being made fast, the damage which we are considering 
would not hâve been caused. In furnishing such defective ap- 
pliance, or so insecurely fastening it, there must hâve been such 
négligence as should make the vessel liable. 

We hâve examined and considered the testimony as to the for. 
mer and présent condition of the libelant, his ability to earn a 
livelihood previous to the injury and since, and do not consider 
the damages allowed by the court below unreasonable nor excess- 
ive. But it appears that for a long time after flling the libel 
there was no prosecution of the suit, taking of testimony, or seek- 
ing for a trial, and we do not consider that interest should be com- 
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puted until thé decree. The judginent bélow should be bo far 
amended as to allow interest from the fiiial decree in the court be- 
low, rather than froin the date of judicial demand; and in ail 
other things the jndgment of the court below should be afiBrmed, 
with costs herein, and it is so ordered. 



THHI M4.RY L. CUSHING. 

KOCH et al. v. THE MARY L. CUSHING. 

(District Court, S. D. New York. iFebruary 26, 1894.) 

Collision— Inévitable Accident— Moorbd Vbssel — Insbcubb Spile— Gale. 
A ship had been for a long tlme moored at a wharf lu a customary 
and apparently a safe mànnër, but, on the occasion of a very heavy 
gale, shlftlng to the quarter which bore most heavlly upon the ship, 
the splle to which she was moored, and of whose insecurity she could 
hâve had no knowledge, gave way, and the ship went adrift and dam- 
aged another vessel. 'Belâ^ that the accident was Inévitable, or at least 
without fault of the ship. 

In Admiralty. Libel for collision. 

Wing, Shoudy & Putnam, for libelant. 
Goodrich, Deady & Goodrich, for claimanta. 

BROWN, District Judge. In the heavy storm of August 24, 1893, 
the ship Mary L. Gushing, of 1,575 tons net register, which was 
moored at the Erie basin, broke adrift; and was carried against 
the libelant's bark, Eolus, a somewhat smaller vessel, moored on the 
opposite side of the slip, and caused damages, for which the above 
libel was flled. The steamer was made fast by an anchor chain 
leading forward f ronï the hawse pipe to a spile directly ahead, and 
standing a little inside of the bulkhead, in Une with the ship; also 
by two chains leading from a cavil near the fore mast through a 
chock a little forward of the fore rigging, and about 15 feet abaft 
the hawse pipe; one leading directly across the pier to a spile, and 
the other leading forward; she had two other fastening Unes aft. 
The spile forward to which the hawse chain was attached, puUed 
ont; and after that gave way, the cavil, to which the two lines 
through the next chock were secured, was also carried away, and 
then, the other Unes aft. No similar accident is shown from moor- 
ing to the spile at the Erie dock in the way the Gushing was moored. 
She was ordered there by the harbor master, and moored in a man- 
ner that, so far as the évidence shows, no one before the accident 
suspected to be insufflcient. No one supposed the spile was inse- 
cure, or that its situation in référence to the ship was such as made 
it likely to be pulled ont. No usual fastening lines were omitted. 
By experts she was considered well moored. 

It is difficult for me to see why, under such circumstances, négli- 
gence should be ascribèd to the ship. She broke away in consé- 
quence of the insecurity of the spile, of which the ship could hâve 
no knOwledge, in conjunction with a very high tide, and an ex- 
traordinary gale shifting to a quarter which bore most heavily 
upon the ship. So far as I can see, neither those in charge of the 
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sHp, nor any persons connected with the basin, or the sMpping 
there, apprehended any injury from lack of due fastening before 
the accident. She had lain moored there for four months, and ap- 
parently well moored for any gale that was to be reasonably ex- 
pected. 

In the case of The Johannes, 10 Blatchf. 478, Fed. Cas. No. 7,- 
332, which, upon a cursory reading, appears to be somewhat similar 
to this case, the sole ground on which the ship was found in fault 
was, that she had ont no breast Une forward, and consequently 
swayed back and forth. On examining the record in that case, 
I find abundant testimony that such fastening by breast Unes was 
usual, and considered necessary. The décision of the district court 
was based solely upon that ground; and on that ground alone, the 
judgment was affirtned in the circuit court. 

In the présent case, besides the hawser chain, there were two 
breast chains out forward, one of them leading straight across in 
the usual way. They were both fastened to spiles on the dock, 
and on board the ship to the cavil. There were thus three chains 
forward, to hold the ship in place. There is no évidence that the 
cavil was détective. But after the spile gave way, it was scarcely 
to be expected that against such a gale the cavil alone should hold 
the ship. No usual précaution is shown to hâve been omitted; 
and hence, though the cases are few in which I hâve been led to 
ascribe disaster to inévitable accident, this case, I think, fairly 
cornes within that description; at least, as appears to me, she was 
without fault. The Moming Light, 2 Wall. 550; The Grâce Gird- 
ler, 7 Wall. 196, 203; The Mabey and Cooper, 14 Wall. 215; The 
AuiStria, 9 Fed. 916, 14 Fed. 298; The Worthington and Davis, 
19 Fed. 836; Neel v. Blythe, 42 Fed. 457; The Olympia, 52 Fed. 985; 
The Transfer No. 2, 56 Fed. 313. 

label dismissed, with costs. 
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THE HEIPERSHAUSEN. 

THE B. T. HAVILAND. 

EMPEROR OF ALL THE RUSSIAS v. THE HEIPERSHAUSEN and 
THE B. T. HAVILAND. 

(District Court, S. D. New Yorlî. Marcli 1, 1894.) 

, Collision— Anchobed Vessbl— Launch at End of Boom — Lights — Pro- 
jection OF Boom. 

A Russian man of war, the D. D., was lying at anchor lu New Yorli 
harbor on proper ancliorage ground, and was exhibiting proper lights. 
Her Bteam launch was made fast to a boom nearly 60 feet long, pro- 
jecting from the slde of the ship. Durlng the night the launch was run 
into and sunli by a tow which the évidence showed was in charge of 
défendant tugs. Beld, that the launch was not required to i exhibit a 
llght of her own, that the projection of the boom was not unusual or 
unreasonable, and that the two tugs were liable for the colUslon. 

i. COSTS AND FbES— EXPBNSBS OF iDENTrPYING COLLIDTNG VeSSBL. 

Expenses of identlfylng a colliding vessel are not warranted as an item 
of recovery in a collision case. 



112 FEDEEAL EEPOETEB, Vol. 60. 

In Admiralty. Libel for collision. 

Gtoodrich, Diéàdy & Goodrich, for libelant 
Carpenter & Mosher, for claimants. 

BEOWN, District Judge. During the ColumMan Eàval Exhibi- 
tion of June, 1893, the Kussian man of war, Dimitri Donskoi, lay 
at anchor in the North river, ofiE Forty-Eighth street. At aboixt 
12:15 a. m, on thè'moming of June 12th, while thns lying at anchor 
in the ebb tide, with her steam launch resting upon the water, but 
suspended from her boom, which projected nearly 60 fëet from the 
ship's starboarà sîde, and was about 16 or 17 feet above the water, 
the launch was striick and sunk by some tow coming down the 
river between the ship and the New York shore, and her boom at 
the same time was carried round against the captain's gig, doing 
that also some damage. The above libel was filed to recover for 
the loss, claiming that it was caused by the tow of which the 
Heipershausen and Haviland were in charge. 

The défendants Contend that the ship was not anchored in a prop- 
er place; that the projection of her boom was négligent and unjusti- 
flable; that the launch showed no light to indicate her position; 
and that the identity of the tow that caused the damage is not 
sufflciently established. 

The place of ahchorage is proved by a great prépondérance of 
évidence on the libelant's behalf, showing that she was anchored on 
the prescribed anchorage ground, from 700 to 900 feet from the 
New York shore. The ship exhlbited proper lights. No nile re- 
quiréd the launch tO exhibit any additional light; nor did the boom 
projèct an unusual or unreasonable distance for such a ship, nor 
beyond the distance of 20 yards, which is the distance prescribed 
by statute for vessels passing each other. 1 Eev. St. N. Y. p. 
684, § 7. 

The évidence shows that the tow of the Heipershausen came 
down between this man of war and the New York shore at about 
the time when this accident happened, and that at least one of 
the boats in her tow came in collision with the boom and re- 
ceived some damage from it. In the face of this fact, and of the 
other testimony, neither the mère circumstance that the drifting 
of this tow against the chain, as chargea, is not proved, nor the 
other slight cireumstances of supposed différence, are sufScient 
to create a reasonable doubt that it was the Heipershausen's tow 
that caused the damage to the launch and the gig, in the absence 
of proof of any other tow coming in that passage at about the same 
time. I do not understand, in fact, how it was possible that the 
proved collision with the boom could hâve occurred without strik- 
ing the launch also, unless the launch had been already run into 
and capsized by the forward boats of the same tow. It is imma- 
terial, as regards the liability of the claimants' tugs, by which of 
the boats in the tow the launch or boom was struck. 

Not flnding any reasonable doubt as to the identity of the tow, 
the libelant is entitled to a decree, with a i*eference to comput© the 
damages. I do not think an allowance of the expenses incurred 
in identifying the tow is warranted. 
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JACKSON & SHARP CO. V. PEARSON, 

PEARSON V. LOUISVIIiLE SOUTHERN R. Oa 

(Circuit Court, D. Kentucky. May 31, 1892.) 

1 Fedbral CouBTa—JoBMDicnoN— Chose ni Action. 

A county subscribed for stock in a railroad company, to be pala fty 
an issue of county bonds under an act whlcli prescribed that tbe bonds, 
wlien executed, "shall be deposited wlth tbe trustée, to be held in escrow 
and to be dellvered to tbe said ralkoad company when it sball bave be- 
come entitled to the same" by compliance with tbe prescribed conditions 
upon which the subscriptlon was made. 'Held, where the bonds were 
witbheld by the trustée, upon compliance wlth the conditions, that the 
rlght of the railroad company was one "to recover the contents of a 
chose In action" (Act Cong. Aug. 1888), and therefore, where the railroad 
company and the trustée are cltlzens of the same state, an assignée of 
the company cannot sue to recover the bonds in a fédéral court 

9. BbMOVAL— Lis PeNDENS— ASSIGNMENT, 

A trustée flled a blU of Interpleader in a state court, praying an ad- 
judication of conflicting clalms upon the part of a county and a railroad 
company to certain bonds. The railroad company had parted with aU 
Its interest in the subject-matter before the bill was flled, to a construc- 
tion company, which had not been made a party to the suit. After the 
bill had been flled the construction company asslgned to J. & S., citizens 
of another state, who wra-e subsequently made parties to the suit by amend- 
ment. Had, that J. & S. were not Us pendens purchasers, and therefore 
entitled to hâve the suit removed. although there was no diversity of citl- 
zenshlp between the parties to the original blU. 

& Same— Cross Bill. 

The fact that a défendant, against whom affirmative relief was sought 
In the state court, files a cross blU after removal to the fédéral court, 
does not change the relation In which he stood to the suit at the tlme of 
removal, and hence It Is not necessary that the cause be remanded on 
the ground that none but défendants can remove. 

4. Same— CODBFENDANTS. 

Any défendant citizen of another state from that in which the suit is 
brought may remove the suit to the circuit coiu-t fwr the proper district 
on the ground of local préjudice, although there are codefendànts who 
are cltlzens of the same state as that in which suit is brought 

'At Law. Action by the Jackson & Sharp Company against 
Isaac Pearson, trustée, to recover possession of certain bonds of 
Mercer county, Ky., issued to pay a subscription by the county to 
the capital stock of the Louisville Southern Railroad Company, and 
deposited with défendant, to be held by him until certain condi- 
tions were complied with by said company. Défendant demurs to 
the pétition. 

In Equity. Suit brought in a court of the state of Kentucky by 
said Isaac Pearson, trustée, against said Louisville Southern Eail- 
road Company and said Mercer county, to compel them to inter- 
jdead, and hare detennined whether said bonds of the county in 
his possession should be delivered to the raUroad company, or should 
be canceled. By an amended pétition the Jackson & Sharp (Com- 
pany, plaintif? in the action at law above mentioned, and others, 
were made défendants. That company removed the cause to the 
circuit court of the United States on the ground of local préjudice. 
Mercer county and Pearson move to remand. 
v.60F.no.2— 8 
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Eichards, Weissinger & Baskin, for Jackson & Sharp Ce. 
Stone & Sudduth and J. C. Bell, foi* Pearson. 
Humphrey & Daviç, for Mercer County. 

BAEB, District Judge. The flrat-named case is submitted on 
demurrer to the pétition, and the second on motion to remand to 
the state court. Both the demurrer and motion to remand raise 
the question of the jurisdiction of thia court over the same matter, 
and will be disposed of together. 

It appears f rom the pétition in thé flrst case, which was flled in 
this court October 31, 1891, that Mercer county subscribed |125,000 
to the capital stock of the Louisyille Southern Railroad Company, 
and was to pay for it by 5 per cent, coupon bonds of the county. 
This subscription was made upon certain named conditions, and 
the bonds were signed ahd sealed by the proper authority of the 
county, and deposited with a trustée, to be held by him until the 
conditions were complied with by the railroad company. Subse- 
quently, the trustée considered the conditions had been sufficiently 
complied Mth to aUow of the delivery of $105,000 of the bonds of 
the county. This was donc by the trustée, with the assent of the 
county authorities, but $20,000 of the bonds were retained to secure 
a compliance with certain other conditions of the subscription. 
The i)etition allèges that the railroad company, prior to Ausust, 
1889, had fully complied with ail of the conditions of the subscrip- 
tion, and had offered to deliver to said county the remaining stock 
subscribed for by said county, but the said trustée refused to de- 
liver said bonds. The pétition further allèges that said railroad com- 
pany, on the day of , 1887, assigned and transferred, 

for a valùable considération, ail of its right, title, and interest in 
and to said bonds to the Southern Contract Company, which is a 
Kentucky corporation, and that said contract company, for a valù- 
able considération,— it being at the tîme the owner of said $20,000 
of bonds, — assigned and transferred to the Jackson & Sharp Com- 
pany ail of its right, title, and interest in said bonds; that said 
Jackson & Sharp Company is a corporation organized under the 
laws of the state of Delaware, and thus a citizen thereof. The 
pétition further states that the défendant Pearson holds said bonds 
wrongfully, and has refused to deliver the same upon demand, and 
that he is a citizen and résident of the state of Kentucky; and 
prays for the recovery of said bonds, with the coupons attached, 
maturing after August, 1889, and for damages for the détention. 
The demurrer raises the question whether the plaintiff,-a8 an as- 
signée of the Southern Contract Company, a Kentucky corporation, 
can maintain this action in this court. 

The third section of the act under which thèse bonds were issued 
by Mercer county provides that, if the county judge shaU déter- 
mine that a majority of the légal votes at the élection were cast 
in favor of the subscription of stock to the Southern Kailroad Com- 
pany, he should enter an order subscribing for the county to the 
capital stock of the railroad company in accordance with the terms 
of the proposition voted on, "and he shall' therefore cause to be pre- 
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pared and exécute the negotiable bonds of such county • • • 
wMch shall be signed by him as connty judge, and attested by the 
county clerk with his officiai seal affîxed thereto." The fourth sec- 
tion of the act provided that "the county judge of such county 
shall order that such bonds shall be deposited with a trustée or 
trïfât Company, to be held in escrow, and delivered to the said rail- 
road Company when it shaU become entitled to the same by the 
construction of its roads through such county," etc. The submis- 
sion to the vote of the votera of Mercer county had additional con- 
ditions to those prescribed by the act, and we underatand from 
the exhibit flled with the pétition that the subscription was made 
upon the conditions prescribed by the order of submission, and that 
the défendant Pearaon holds thèse bonds in escrow until thèse con- 
ditions are performed. The theory of the Jackson & Sharp Com- 
pany action is that, when the conditions upon which the stock was 
subscribed were fully performed by the raUroad company, the bonds 
in the hands of Pearson became the légal and valid bonds of the 
county of Mercer, and that its right of action arose from Pearson's 
wrongful détention of thèse bonds, the title of which has vested in 
it by reason of the performance of the conditions of the subscrip- 
tion. It may be assumed, on this demurrer, that the raUroad com- 
pany has, as alleged, complied with aU of the conditions of the 
county's subscription to its capital stock, and that this compliance 
was prior to the assignment by the contract company to plainttff 
of the right to thèse bonds, and that plaintifE is willing and able 
to deliver to the county oï Mercer the |20,000 of the railroad stock. 
But is it not equally true that thèse bonds hâve never been issued 
by the county of Mercer, so as to become the binding and exist- 
ing obligations of the county? If thèse bonds hâve never been de- 
livered, and are not existing obligations to pay the money therein 
according to their ténor and terms, must not plaintiff's rights, what- 
ever they may be, exist by and through the original subscription 
to the capital stock of the railroad company, which the contract 
company has assigned to the plaintiff ? If thèse bonds had been 
delivered, and were subsisting obligations of the county of Mercer, 
then, under the case of Deshler v. Dodge, 16 How. 622, the citizen- 
ship of the contract company would not affect the jurisdiction of 
this court. In that case the suprême court sustained the jurisdic- 
tion of the circuit court, upon the ground of diverse citizensMp, 
where a bank in Ohio transferred to a citizen of New York bank 
notes which had been distrained for taxes due the state of Ohio, 
and which were in the possession of a citizen and ofHcer of Ohio. 
This décision was by a divided court, and was under the eleventh sec- 
tion of the act of 1789, which declared: 

"Nor shall any district or circuit court hâve cognizance of any suit to 
recover the contents of any promlssory note or other chose in action in favor 
of an assignée, unless a suit might hâve been prosecuted in such court to 
recover the said contents If no assignment had been made, except in cases 
of forelgn bills of exchange." 

The court say (page 631) : 

"It Is admitted the assignors In this case could not hâve malntalned the 
suit in the fédéral courts. We are of the opinion that this clause of the 
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statuté has no application, to the case ot a suit by the assignée of a chose 
in action to recoyer possession of the thing In speele, or damages for- the 
wrongful caption or détention, and that it applies only to cases In which 
the suit Is brought to recover the contents, or to enforce the contract con- 
tained in the Instrument asslgned." 

The theory of plaintiff's suit is that he is suing for the thing 
in specie (the coupon bonds), and for damages for their wrongful 
détention; but as thèse bonds, as a chose in action, hâve no légal 
existence, can the suit be maintained, under the décision? It is 
évident that thèse bonds, though regularly signed and eealed, and 
delivered in escrow to the trustée, are not the valid and binding 
bonds of the county until the conditions of the subscription hâve 
been complied with, and then delivered by the trustée to the rail- 
roâd Company, or those claiming under said oompany. When de- 
livered, they do not date back to the day of signing, but to the time 
of the exécution of the conditions upon which the subscription was 
made. The railroàd company, or those claiming under it, may 
hâve a perfect légal right to hâve thèse bonds delivered, because of 
a fuU compliance with the conditions upon which the subscription 
was made; but, unless and until thèse bonds are delivered, they 
are not the valid, negotiable bonds of the county of Mercer, which 
may be bought and sold or transferred without regard to, and 
disconnected from, the original contract of subscription. It is not 
an existing bond of the county of Mercer which has been trans- 
ferred to the plaintiff, but a contractual right to hâve such bonds 
issued and delivered to the plaintiff. This right, whatever it may 
be, cornes from the terms of the original subscription of stock by 
the county of Mercer; and, whatever may be the form of this 
remedy sought, the right itself cornes from and through that orig- 
inal contract between said county and the Louisville Southern Eail- 
road Company. The contract company took its right from the 
railroàd company, and the plaintiff dérives its right from the con- 
tract company; and the right of both must rest upon the enforce- 
ment of the terms of the subscription of stock by the county of 
Mercer, and its contract with the railroàd company, and not other- 
wise. While it is true the plaintiff is seeking to recover the pos- 
session of thèse- bonds, and not the principal or intereet thereof, 
it is nevertheless true that it is seeking, and must seek, to en- 
force the contract made between the railroàd company and the 
county of Mercer, by which thèse bonds were put in escrow to await 
the performance of certain conditions of the subscription of the 
county to the capital stock of the railroàd company. If plaintiff's 
right to hâve thèse bonds delivered to it is assignable under the 
Kentucky statutes, it must sue as the assignée of the contractual 
rights of the raUroad company, and for the enforcement of those 
rights. The language of the act of August, 1888, follows that of 
the act of 1789 upon this subject It déclares that: 

"Nor shall any circuit or district court hâve cognizance of any suit, except 
«pon foréign billa of exchange, to recover the contents of any promissory 
note or other chose in action In favor of any assignée or of any subséquent 
holder if such instrument be payable to bearer and be not made by any 
corporation, unless such suit might hâve been prosecuted in such court to 
recover the said contents if no assignment or transfer had been made." 
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rhis is substantially the language of the act of 1789, nnder which 
the case of Deshler v. Dodge, 16 How. 622, was decided. We need 
net attempt to construe the words, "or if any subséquent holder 
of such instrument be payable to bearer and be not made by any 
corporation," as they can hâve no référence to the case at bar. The 
use of the word "contents" in the sentence is perhaps unfortunate, 
but as it was used in the act of 1789, and has been construed by 
the suprême court, we should hâve no difficulty in finding its mean- 
ing as applied to this case. In the case of Sere t. Pitot, 6 Cranch, 
335, the suprême court decided "other choses in action" included 
open accounts; and the court, by Chief Justice Marshall, said the 
word "contents" is too ambiguous in its import to reatrain the gên- 
erai term "choses in action." In the next case (Smith v. Kernochen, 
7 How. 198) the court held that, in an ejectment brought on a 
mortgage assigned, the objection to the jurisdiction of the court 
could not be made on the gênerai issue, but must be made by a 
plea in abatement. This provision of section 11 of the act of 1789 
was not mentioned by the court But the same court, in another 
«ase, soon after that, decided that the assignée of a bond and mort- 
gage, who sues in equity to obtain payment, was within the pro- 
vision of the eleventh section of the act of 1789, and must show that 
bis assignor was compétent to sue. Sheldon v. SOI, 8 How. 441. In 
deciding this case the court say: 

"The term 'chose in action' is one of comprehensive -Import. It includes 
the infinité variety of contracta, covenants, and promises which confer on 
one party a right to recover a pei'sonal chattel or a sum of money from an- 
other by action." 

The court, in Deshler v. Dodge, 16 How. 622, explained that by the 
phrase "right to recover a personal chattel" was not meant a re- 
covery in specie, or damages for a tortious injury to the same, but a 
remedy on the contract, for the breach of it, whether the con- 
tract was for the payment of money, or the delivery of a personal 
chattel. In Bushnell v. Kennedy, 9 Wall. 390, Chief Justice Chase 
discusses this provision of the eleventh section of the act of 1789, 
and said: 

"It has been recently very strongly argued that the restriction applies only 
to contracta which may be properly said to hâve contents; not mère naked 
rights of action fonnded on some wrongful act, some neglect of duty to 
which the law attaches damages, but rights of action fonnded on contracta 
which contain within themselves some promise or duty to be performed." 

The court, however, decided that the twelfth section of the act 
of 1789, in regard to removals, had no such restrictive provision as 
the eleventh section. The language used by the chief justice was 
that of Judge Shipman in Barney v. Bank, 5 Blatchf. 115, Fed. 
Cas. No. 1,031, and a further quotation from the opinion of Judge 
Shipman wUl make clearer the distinction which he drew. The 
suit was for damages in faUtag to protest and give notice in re- 
gard to certain drafts which had been sent; the bank sued. The 
suit was not by the bank which originally owned the drafts, but 
by another bank, as assignée of the bank, which could not hâve 
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sued in the circuit court The court, after using the language 
quoted by Ohief Justice Chase, contiaued, and said : 

"A suit to compel the performance of that promise or duty by securing to 
the plalntlff that which Is wlthheld by the défendant is a suit to recover 
the 'contents' of the chose in action. Grant that in the case before us tliere 
was an Implled promise or duty, the performance of which the law mer- 
chant, as applled to the course of business between the parties, cast upoa 
thèse défendants; but the suit Is not brought to enforce the performance 
of that promise or duty. It Is not to secure the protest and notice of this 
commercial paper. It Is to recover damages for the fallure of the défend- 
ants to take the proper steps to préserve Its value. This suit, therefore, be- 
Ing founded,. not on a chose In action, for the purpose of recovering its 'con- 
tents,' but a mère rlght of action to recover damages Imposed by law for a 
dellnquency, Is not within the prohibition of the statute." 

Thus it will be seen that this case, which is the most favorable 
to plaintifE's contention known to me, does not sustain it, because 
this suit is to recover the bonds themselves, which are only de- 
liverable under and by virtue of the contract of subscription be- 
tween the raikoad company and the county of Mercer; and what- 
ever damage Pearson may be liable for will be because of a breach 
of his contract to deUver thèse bonds, and thus make thera valid 
and binding obligations, when the railroad company had fully com- 
plied with the conditions upon which they were to be delivered to 
that company or its assignées. The language of Kev. St § 629, 
was substantially that of the act of 1789; and in Corbin v. Black 
Hawk Oo., 105 U. S. 659, tiie court held that a suit to compel 
a spécifie perfonnance of a contract, and enforce other stipulations, 
was a suit within that section, and could not be maintained in the 
circuit court, if his assigner could not hâve maintained it. See, 
also, Shoecraft Y. Bloxham, 124 U. S. 735, 8 Sup. Ct 686. The 
language of the act of March 3, 1875, is somewhat différent, but 
the cases thereon wUI throw sbme light upon the construction of 
the act of August, 1888. See King Bridge Co. v. Otoe Co., 120 U. S. 
225, 7 Sup, Ct. 552; Metcalf v. City of Watertown, 128 U. S. 588, 
9 Sup. Ct. 173; Blacklock v. Small, 127 U. S. 99, 8 Sup. Ct. 1096. 
The error in plaintiff's contention is, we think, in assuming that the 
contract company transferred to it subsisting valid coupon bonds 
of the county of Mercer, and that the trustée is wrongfully detain- 
ing them from it, when, in fact and in law, the contract company 
has, at the most, only transferred to it the right to hâve thèse 
bonds made valid and binding obligations by a proper delivery. 
This right to hâve such delivery must dépend upon the compliance 
of the railroad company with the conditions which are précèdent 
to such a delivery, and a part of the contract of subscription to the 
capital stock of the railroad company. The suit, although in the 
nature of an action of detinue, is only maintainable upon the idea 
that this contract has been complied with; and the court should 
so déclare, and enforce the county's part of the contract by com- 
pelling the delivery of the bonds as valid obligations, and giving 
judgment, not for the détention of valid bonds owned by plaintiff, 
but for damages for refusing to deliver the bonds in compliance 
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/with the contract of subscription after tlie railroad company had 
complied with the condition upon which tliey were to be delivered. 
We cannot concède the force of the argument that thèse coupon 
bonds were perfected and valid obligations of Mercer county when 
the conditions of the subscription were fully performed, without 
a delivery by the trustée, Pearson, either to the railroad company 
or some one claiming under it. We think this second delivery was 
neceesary, and such was clearly the intention of the parties, before 
they (thèse bonds) became binding and valid obligations of the 
county. This is shown by the fact that the bonds were to be im- 
mediately prepared and signed, and placed in the hands of the 
trustée as an escrow. This was long before the conditions could 
hâve been performed; and it contemplated that the œatured cou- 
pons should be eut from the bonds before delivery, in the présence 
of the county judge. This trustée was to be, and was, selected by 
the county; and, presumably, his judgment as to the performance 
of the conditions would bind the county, though not the railroad 
company. There is some conflict in the cases as to the necessity 
for a second delivery by the holder of the escrow; but the weight 
of authority is, we think, that a second delivery is necessary. The 
gênerai rule is, when an instrument is placed in the hands of a 
third person as an escrow, it takes effect from the second delivery; 
but such rule does not apply where either justice or necessity re- 
quires a resort to fiction in order to avoid injury in the case of in- 
tervening rights between the first and second delivery it shall hâve 
to relate back, and take effect from its first delivery as an escrow. 
Shirley v. Ayres, 14 Ohio, 307; 4 Kent, Comm. 454; Stanton v. 
Miller, 58 N. Y. 192. Thus, where a grantor died between the 
first and second delivery of an escrow, it is held the second delivery 
relates back to the first delivery, and is a valid deed. Hère, the 
plaintiff claims only the rights of the railroad company; and it is 
clearly not the intention of the original parties that thèse bonds 
should be binding and valid from the delivery to the trustée, and 
thus bear interest from that time. But if we are in error in this, 
and thèse bonds became the valid obligations of Mercer county 
upon the fuU compliance with the conditions by the railroad, with- 
out any delivery by the trustée to it or its assignée, yet there must 
be, of necessity, some one to détermine whether thèse conditions 
hâve been fully determined, and that is the object of plaintiff's suit. 
Thus, plaintiff's right to thèse bonds, if right there be, must come 
from the enforcement of the county of Mercer's stock subscription 
to the capital stock of the railroad company. Thèse bonds, when- 
ever they may be considered as issued and valid bonds, hâve not 
become disconnected with the original contract of subscription, 
80 as to authorize plaintiff to recover them, except by the enforce- 
ment of that contract. Plaintiff's right to thus enforce this con- 
tract is because of his relation to it as assignée; otherwise, the 
right of recovery is in the railroad company. Young v. Clarendon 
Tp., 132 U. S. 345, 10 Sup. Ct. 107, is an interesting and instructive 
discussion of what is necessary to make a valid and binding mu- 
nicipal bond, but this opinion is already too long to venture on the 
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conBJderatîon of that case. The demurrer should be siistained, 
and it is so ordered. 

In the other case (Pearson v. Louisvaie Southern R Co.), Pearson 
brought In the Mercer circuit court a suit in equity, in which he 
sought to hâve the railroad company and the county of Mercer to 
interplead with each other, and hâve determined whether the |20,- 
000 of bonds in his possession as an escrow should be delivered to 
the railroad company, or be canceled. He alleged that the condi- 
tions upofl which the bonds were deliverable had not been com- 
plied with, and stated wherein they had not been, and asked that 
the parties défendant should interplead, and that the court dé- 
termine whçther the bonds should be delivered to the railroad com- 
pany, or be surrendered and canceled. This suit was brought Janu- 
ary 16, 1891, and the railroad company was served January 18, 
1891; aaidit is admitted by the parties that long before the institu- 
tion of this suit the railroad company had transferred and assigned, 
without recourse, to the Southern Contract Company, ail of its 
right, titie, and interest in and ta said $20,000 of bonds, and that 
long before the institution of said suit the Southern Contract Com- 
pany had assigned in pledge ail of its right, title, and interest in 
said bonds to the Pennsylvania Steel Company, and that D. S. 
Moore was the predecegsor of Pearson,' as trustée, from March, 1887, 
to July, 1888i and that while said Moore was trustée he was given 
written notice, which he accepted, that the railroad company had 
assigned ail the bonds (Mercer county) to the contract company, 
and that the contract company had assigned the bonds in contro- 
versy to the; Pennsylvania Steel Company; that on the 13th of 
June, 1891, the contract company caused its indebtedness to be 
paid to the steel company, and the pledge of the bonds was then 
released, aiid that on the SOth of October, 1891, the contract com- 
pany execnt^ a written assignment of said |20,000 of bonds to 
the Jackson-Sharp Company, to secure a debt due it; and that 
the Jackson-Sharp Company brought the suit which bas been here- 
in considered October 31, 1891. In the suit then pending in Mercer 
county, nothing was donc untU May 4, 1891, when the railroad filed 
answer, in which, among other allégations, was that the railroad 
company had long before the institution of the suit trans- 
ferred and assigned to the contract company ail of its interest in 
said bonds, and that company had assigned them to the Pennsyl- 
vania Steel Company, and that said railroad company had, at the 
request of the contract company, united in the assignment to the 
Steel company, and in a written notice of the assignment to plain- 
tifif Pearson'a predecessor, Moore, and which had been accepted. 
The railroad company disclaimed any interest in the bonds then, 
or at the commencement of the suit. The plaintiff Pearson filed 
on the 9th of Noyember, 1891, an amended pétition, in which he 
makes the Spiithern Contract Company, Pennsylvania Steel Com- 
pany, and the Jackson & Sharp Company parties défendant. On 
the same day/fl, warning order for constructive service was entered, 
warning the Pennsylvania Steel Company and Jackson & Sharp 
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Company to appear and answer at the nest April term, 1892, Où 
the 18th of November, Mercer county appeared, and fliled answer 
and cross pétition, in which, among other prayers, it asked that the 
$20,000 be surrendered and canceled. The case was removed to 
this court under a pétition, on account of local préjudice, Janu- 
ary 23, 1892. Thèse being the material facts, the county of Mercer 
and Pearson move to remand the cause to the Mercer circuit court. 
Tliè ground for this motion, as stated in third paragraph of the 
pétition, is that Jackson-Sharp Company had no interest in the con- 
troversy, or the bonds held in escrow by Pearson, at the time of 
the institution of his suit, but acquired its interest from the South- 
ern Contract Company after the institution of the suit. 

It is now settled the diverse citizenship must exist at the time of 
the institution of a suit against a party, as well as at the time of 
removal, to authorize a removal from a state court to a fédéral one. 
But as the Southern Contract Company was not before the Mercer 
circuit court, and, indeed, had not been made a party by Pearson 
when the transfer and assignment of thèse bonds was made to the 
Jackson & Sharp Company, and that company has always been a 
citizen of another state than Kentucky, I do not see how tliis rule 
can, by analogy, be applied to the case at bar. We do not, how- 
ever, understand this to be the exact contention of the able and 
learned counsel. They claim, if we understand their argument, 
that as Pearson has brought a suit asking an interpleader between 
the original parties to the contract under which he held thèse 
bonds, without knowledge or notice of the interest or claim of the 
Southern Contract Company or the Jackson-Sharp Company in 
thèse bonds, a lis pendens was created, which prevented any disposi- 
tion of thèse bonds which might deprive the Mercer circuit court 
from adjudicating the suit thus brought, as between the original 
contracting parties, and that this adjudication would bind the 
Jackson & Sharp Company. If Pearson had concluded the con- 
ditions of the subscription had been fuUy complied with, and de- 
livered thèse bonds to the railroad company without notice or 
knowledge of the contract company or Jaclison & Sharp Company's 
interest in them, he would not, perhaps, under the authorities, hâve 
been liable to them; and in such a state of case the effect of the 
notice to Moore (Pearson's predece^or) would be material. But 
hère where the inquiry is as to the jurisdiction of the Mercer circuit 
court by reason of the suit as originally brought, and, whether or not 
it was a lis pendens as to the contract company and Jackson & 
Sharp Company, the notice to or knowledge of Pearson is imma- 
terial. We are inclined to the opinion that the notice of the trans- 
fer of thèse bonds to the contract company given to Moore (the then 
trustée) was notice to the county of Mercer of the transfer, and 
might hâve bound the trust fund. If the adjudication upon the 
suit, as it was originally brought, would hâve bound the contract 
company in regard to thèse bonds, it not being a party to that suit, 
then the Jackson & Sharp Company, as its assignée, would be 
bound, as a lis pendens purchaser from it, but not otherwise. The 
purpose of this suit was to hâve the court décide whether or not 
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aie càttaitions of the subscription had been fully performed, and, 
if i)erforaiiëâ, decree the delivery of the bonds; if not fully per- 
formed, tb hâve them canceled, fiad, incidentaUy, to hâve the cost 
of the administration of the trust paid to the trustée. And to such 
a suit the real owner of thèse bonds, whether the title was a légal 
or an équitable one, was an indispensable party. Whether the 
preriouB transfer of thèse bonds to the contract company was a 
légal assignment, under the statute, under which that company 
could havé sued in its own name f or the delivery of the bonds, or 
only an équitable one, under which the contract company would 
hâve had to join the railroad company in a suit for them, in either 
event the contract company was A. necessary party, under the Ken- 
tucky practice. The railroad company, having transferred the 
beneflt of aU of thèse bonds to the contract company, could not 
represent that company, and there was no lis pendens as to it by 
reason of the pending suit against the railroad company. The au- 
thorities cited by counsel do not sustain this contention. Thus, in 
Hoyt V. Jones, 31 Wis. 399, the court conceded the holder of the 
unrecorded légal title was not bound by a judgment in a suit in 
which he was no party, nor was he bound because the holder of 
the recorded title was a party, but held that the registration laws 
required registration of titles; and because this holder of an un- 
recorded title laid by for years, and did not hâve his title registered 
in the proper office, he was estopped from claiming his superior 
title against a purchaser for value, without notice of his title, from 
one claiming under the judgment. This case concèdes there was 
no lis pendens as to the holder of the unrecorded title, but décides 
against this title holder upon a construction of the registra- 
tion law and his own acts as an estoppel. The case of Norton 
V. Birge, 35 Conn. 250, was one where a person loaned money, and 
took mortgages from a mortgagor, whose title was then sought 
to be set aside as fraudulent by a pending suit, and the property 
had been at the time attached. Neither is the case of Boice v. In- 
surance Co., 114 Ind. 480, 15 N. E. 825, in point. It may be con- 
ceded that had the contract company been sued, and before the 
Mercer circuit court, it could not hâve transferred its right, title, 
and interest in .thèse bonds to a citizen of another state during the 
péndency of the suit, so as to give that citizen the right of removal 
to this court. This is ail the cases cited prove, unless it be the 
case of Railroad Co. v. Findley, 32 Fed. 641. In that case, James 
A. Findley, as administrator of Elizabeth Findley, brought in Au- 
gust, 1880, an action of ejectment against one Weaver, who was 
the tenant in possession, as an employé of the Atlanta & Charlotte 
Eailway Company, to recover a lot of land, upon which was located 
a part of the roadbed, and houses for the use of the company. In 
March, 1881, the Atlanta & Charlotte Eailway Company, which 
was a Georgia corporation, made a perpétuai lease of ail of its 
property to the Richmond & Banville Eailroad Company, which 
was a Virginia corporation. ' This latter company, in 1884, brought 
in the Georgia court where the ejectment was pending a bUl in 
equity, and obtained an injunction thereon against James Find- 
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ley, administrator, and the lieirs of Elizabeth Findley. Sub- 
sequently the equity suit was, upon motion of tlie Eichmond & 
Banville Eaiiroad, so removed to the United States circuit court, 
and a motion to remand to the state court was afterwards sus- 
tained by that court. The court says, in its opinion : 

"Although it appears that, at the time that the Atlanta & Charlotte trans- 
ferred its property to the Blchmond & Banville Company, it had net made 
itself a party, (ormally, to the action of ejectment, it was the real défend- 
ant, knew of the action, and was bound thereby. Bodgers v. Bell, 53 Ga. 94." 

If, by the practice in Georgia, the Atlanta & Charlotte Eaii- 
road Company was bound by the judgment in the ejectment suit 
which was served upon its employé, this case is only what the other 
cases decided. We conclude that the ground alleged for the mo- 
tion to remand to the Mercer circuit court is not well taken, and 
the motion must be overruled, and it is so ordered. 

After the overruling of the motion to remand, the same parties 
again moved to remand the cause, on other grounds, whereupon 
(July 19, 1892) this court flled this foUowing opinion: 

BAEE, District Judge. The présent motion to remand is upon 
grounds différent from those heretofore considered and overruled. 
As the grounds presented go to the jurisdiction of this court, they 
should be considered, although the former motion to remand has 
been overruled. 

Thèse grounds may be stated thus: (1) The attitude of the Jack- 
son & Sharp Company is not that of a défendant, but a plaintifl. 
(2) That ail removals to the circuit court must be of suits of which 
original jurisdiction could hâve been taken, and that this suit is 
one of which the circuit court could not hâve taken original juris- 
diction. 

The biU of Pearson is much more than a bill of interpleader. 
He does not, in the bill, assume the position of a mère stakeholder, 
but rather that of the représentative of Mercer county, who ap- 
pointed Mm. The allégations of his bill, if confessed, would en- 
title him, not only to a decree for his expenses and commissions, 
with a lien on the bonds in his hands, but also, we thînk, to a can- 
cellation of the bonds held by him in escrow. This is not a mère 
bUl of interpleader. Killian v. Ebbinghaus, 110 U. S. 571, 4 Sup. 
a. 232; Daniell, Ch. Pr. 1668, 1669; Story, Eq. PI. § 297. The fact 
that the Jackson & Sharp Company has flled in this court a cross 
bill against Pearson, Mercer county, the railroad company, 
and the contract company, in which it seeks to hâve a decree for 
the delivery of the bonds, does not change the relation which that 
company was in in the state court before and at the time of the 
removal. It was a défendant there to a bUl which sought afBrma- 
tive relief against it. This removal was had under the local préju- 
dice clause of the second section of the act of 1887, as corrected by 
the act of August 13, 1888, which is as foUows, viz. : 

"And where a suit is now pending, or may be hereafter brought in any 
state court, in which there is a controversy between a citizen of the state 
in which the suit is brought and a citizen of another state, any détendant. 
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bdûg such citizen of another state, may remove such suit Into the circuit 
court of thé trmted States for the proper district at any tlme before the trial 
thereof, When it shall be made to appear to sald circuit court that from 
préjudice or local influence he wiU not be able to obtain justice in such state 
court, or in any other state court to wMch the said défendant may, under 
the laws of the state, hâve the rlght, on account of such préjudice or local 
influence, to remove sald cause; provlded that If It further appear that said 
suit can be fuUy and justly determlned as to the othèr défendants In the 
state court, wlthout belng aflected by such préjudice or local influence, and 
that no party to the suit wlU be prejudlced by a séparation of the parties, 
sald circuit court may dh-ect the suit to be remanded, so far as relates to 
such other défendants, to the state court, to be proceeded with therein." 

It is insisted that the circuit court could not take original juris- 
diction of this suit, under the first section of this act, and therefore 
the court could not get jurisdiction by removal. This court has 
heretofore decided that the Jackson & Sharp Company could not 
sue for the delivery of thèse bonds as the assignée of the Southern 
Cîontract Company, because that company, being a Kentucky cor- 
poration, could not sue in this court It may, however, be claimed 
that this protision of the irst section of the act of 1887 is only a 
limitation upon the jurisdiction of the circuit court when the suit 
is brought on a promisspry note or other chose in action, and does 
not apply to a removal suit, where the controversy is as to the 
contents of a chose in action, when the diverse citizenship exists, 
and the defendaut in the state court is a citizen of a state other 
than the one in which it is brought See BushneU v. Kennedy, 9 
Wall. 390, But we do not think it necessary to consider the ques- 
tion suggested, because, if the parties; be arrangea according to 
their interest considering the suit as one by either Pearson, trustée, 
or Mercer coupty, it will be necessary to join at least one Kentucky 
corporation witîl the Jackson & Sharp Company. The Southern 
Kailroad Company was the only contracting party with Mercer 
county, and as such is a necessary. party to any suit that either 
Mercer county or Pearson, trustée, might bring in regard to thèse 
bonds; and it is in fact a oodefendant with the Jackson & Sharp 
Company and the contract «ompany in the suit as removed. The 
inquiry, therefore, must be whether, under the provision of the 
fourth clause of the second section of the act of 1888, aU of the 
défendants must be citizens of states other than that of the plain- 
tifif, to give jurisdiction of a suit removed because of préjudice and 
local influence. This is a question that remains undecided by the 
suprême court, and the décisions of the circuit courts are in cou- 
flict The suprême court has, however, decided that the limita- 
tion of $2,000 applies to cases removed under the fourth clause of 
the second section of this act In Ee Pennsylvania Co., 137 U. S. 
456, 11 Sup. et 141, the court say: 

"The fourth clause [the one^ in question] describes only a spécial case com- 
prlsed in the preceding clauses. The initial words, 'And where,' are équiv- 
alent to the phrase, 'And when in any such case.' In eflect, they are tanta- 
mount to the beginnlng words of the third clause, viz. 'And when in any 
suit mentloned in this section.' " 

But as the third clause gives the right of removal from a state 
court in a controversy which is wholly between citizens of différent 
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States by one or more of thé défendants actually interested in such 
controTersy, — hence, of a suit not within the original jurisdiction 
of the court, — this language of the suprême court could not hâve 
been intended to décide the présent question. The previous prp- 
visions, which were similar to this one, were declared by the court 
to give the right to remove the entire suit, although there might 
be other controversies in which citizens of the state in which it was 
brought were parties défendant. Barney v. Latham, 103 U. S. 205; 
Brooks V. Clark, 119 U. S. 512, 7 Sup. Ct 301. The subséquent case 
of Fisk y. Henarie, 142 U. S. 459, 12 Sup. Ct. 207, shows that the 
court did not intend either to décide, or lay down a rule which 
would décide, the présent question. In that case there were three 
défendants who were citizens of the state of Oregon, where the suit 
was brought, and the other défendants "were citizens of Califomia. 
The citizens of Califomia had removed the case from the state 
court to the circuit court, aoad the trial judge had, in an able and 
elaborate opinion, construed this fourth clause, and held that it 
authorized the removal from the Oregon state court, although the 
plaintiff and three of the défendants were citizens of that state. 
The suprême court reversed the case, and directed it to be re- 
manded to the state court, not because the circuit court had no 
jurisdiction, but because the pétition and removal were too late. 
This décision was by a divided court, and we cannot présume the 
court would hâve thus disposed of the case, on a point of practice, 
when the case In re Pennsylvania had already laid down a rule of 
construction of this clause which would deprive the circuit court 
of jurisdiction of the suit itself. The court, in closing its opin- 
ion, say: 

■"Many other questions of interest and importance arlse upon this record, 
and hâve been argued by counsel, but the conclusion at which we hâve 
arrived renders their détermination unnecessary." 

We think that it may be fairly assumed that the court not only 
did not décide this question, but that it was intended to remain open 
until it became absolutely necessary to décide it. This view is 
strengthened by the language of the chief justice, who delivered the 
opinion in Fisk v. Henarie, in the subséquent case of Wilder v. Iron 
Co., 46 Fed. 682. He says: 

"Assumlng that a single défendant, belng a citizen of a state other than 
that In which the suit is brought, who is jolntly sued wlth other défendants, 
citizens of the same state as the plaintiff, may remove the suit to the cir- 
cuit court upon mabing It appear to the comt that, on account of local préju- 
dice or local Influence, he cannot obtain justice in the state court or courts, 
still the question remams whether this can be done where the plaintiff» 
are not ail citizens of the state in which suit is brought, being ail concerned 
adversely to the nonresldent défendant, who seeks to remove the case." 

The court décides that aU of the plainttffs must be citizens of the 
state in which the suit is brought, and, this not being the fact, 
remanded the case to the state court. The évident intention of 
the chief justice was to leave the présent question undecided, al- 
though the conclusion of the court as to the plaintiffs in such cases 
may tend to sustain the contention of the counsel of Pearson as 
to the défendants. 
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The fourth clause in express tienas changea the previous law in 
regard to who might hâve a remOTal from the state courts. The 
preyious law allowed a plaintiff, as well as a défendant, to remove 
the case. Now, only a défendant can hâve a removaL Formerly, 
ail the défendants had to unité in the pétition for removal. Now, 
any défendant, being a citizen of another state than the one in which 
the suit is brought, can hâve a removal upon making out the proper 
grounds. We construe this fourth clause of the second section of 
this act as allowing any défendant who is a citizen of another state 
than that in which a suit is brought, where there is a controversy 
between a plaintiff or plaintiffs and such défendant, although 
there may be codefendante who are citizens of the same state as the 
plaintifif or plaintiffs. It is a séttled canon of construction to 
gire effect, if it can be done, to ail of the words of an enactment. 
If the contention of the able counsel be correct, — ^that ail of the de- 
fendants in such a suit must be citizens of states other than that 
of the plaintiffs, — the words in this clause, "being such citizen of an- 
other state," are unnecessary and meaningless, since only défend- 
ants, by the express language of the clause, can remova If, there- 
fore, aU of the défendants must be citizens of another state than 
that of the plaintiff, why describe the défendant as "any défendant 
being such citizen of another staté?" Is there not a clear and dis- 
tinct implication that there might be other défendants who were 
not citizens of another atate? Again, if the diverse citizenship 
must exist as between ail of the plaintiffs and ail of the défendants, 
why the proviso, in this clause, that if it appear the suit thus re- 
moved can be fully and justly determined, as to the other défend- 
ants, in the state court, without being affected by such préjudice or 
local influence, and that no party to the suit will be prejudiced by 
a séparation of the parties, the circuit court may direct the suit to 
be remanded, so far as it relates to such other défendants, to the 
state court? Is it to be assumed that the circuit court, having, by 
order of removal, obtained jurisdiction over a suit in which the di- 
verse citizenship exists, as between ail of the plaintiffs and ail of 
the défendants, is to détermine whether the suit might not be fuUy 
and justly tried in the state court, as to the other défendants, who are 
citizens of another state to the one in which it was originaJly 
brought, and, if the court détermine it may be thus tried, as to the 
other défendants, citizens of another state, remand the suit, as to 
them? This, too, whether the other défendants, citizens of another 
state, asted or desired a return to the state court? Such a con- 
struction would indicate that, as between the fédéral and state 
<;Qurts, the préférence was to be given the state court, even where 
the constitution and laws had clearly conferred jurisdiction upon 
the fédéral courts. But if we assume that this fourth clause means 
that suits might be removed from a state court to a fédéral court, in 
which some of the défendants were not citizens of another state, 
but citizens of the same state as that of the plaintiff, we readUy 
see the reason for the proviso. The constitution provides for the 
jurisdiction of the United States courts in controversies between 
citizens of différent states; and congress has, in the third clause 
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of this section, provided that if there be in a suit a controverey 
which is wholly between citizens of différent states, and which can 
be fully determined as between them, the entire suit may be re- 
moved into a circuit court of the United States. Hence, tlie 
fourth clause is construed by us in perfect harmony witli tlie tliird 
clause. Tke différence being, in respect to diverse citizensMp, that 
in the third clause the controversy must be wholly between citizen» 
of différent states, and one that can be fully determined, as between 
them; and in the fourth clause the controversy must be between a 
citizen of the state in which the suit is brought, and a citizen of 
another state, but need not be wholly between them. Hence, the 
purpose of this proviso to the fourth clause. The gênerai resuit of 
the act of 1887-88 has been to greatly diminish the jurisdiction of 
the circuit court, and it may be assumed that such was the gênerai 
purpose of congress, in its enactment; but we cannot assume such 
a purpose, and then, in the endeavor to carry it ont, ignore the 
obviouS meaning of the language of the act itself. Although there 
hâve been dissents by one or more of the circuit courts from the 
conclusion arrived at by Judge Jackson in his able opinion in 
Whelan v. Eailroad Co., 35 Fed. 849, we think that opinion remains 
unanswered, and his conclusion npon the question under considéra- 
tion has not been either overruled or modifled by the suprême court. 
See Id., 35 Fed. 849; Hall v, Agricultural Works, 48 Fed. 600; Eail- 
road Co. v. Orton, 32 Fed. 470; Koraback v. Pennsylvania Co., 42 Fed. 
420; Anderson v. Bowers, 43 Fed. 32L The motion to remand 
must be overruled, and it is so ordered. 



PEAKB V. OITÏ OF NEW ORLEANS. 

(Circuit Court of Appeals, Flfth Circuit December 19, 1893.) 

No. 161. 

1. MtJurciPAi. Coepobations—Drainagk— Construction of Statutb. 

In the Iiouisiana statute transferrlng ail drainage property In New Or- 
léans from the drainage commissioners to the city Itself, the provision 
of section 9 that "ail property, not money, so recelved, shall be held In 
trust for the payment of said Mississippi and Mexlcan Gnlf Shlp Canal 
Company, and ultlmately for the beneflt of New Orléans, should the same 
not be required for the worli of drainage," means that the property is to 
be held for drainage purposes as long as it is required therefor; and in 
the mean time it cannot be subjected to the canal company's debts. 56 
Fed. 376, afflrmed. 

2. Sahe. 

The concludlng words, "work of drainage," as used in section 9, are not 
réstrlcted to the property required for the worii of drainage under the 
System of drainage contemplated by that act, so as to leave ail property 
not In accordance with that System to be held In trust for payment of 
the debts of the canal company. 

Appeal from the Circuit Court of the United States for the East- 
em District of Louisiana. 

This was a biU in equity flled by the city of New Orléans against 
Jf W. Gurley, receiver of the drainage fund of the city, to compel 
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a reconTeyance to it o£ square No. 467, and the drainage machine 
situatad! thereon. The receiter had been appointed by the circuit 
court; of the United States for tie eastem district of Louisiàna in 
the suit of James W. Peake, a creditor of the drainage fund, against 
thè city of New Orléans. Theré was a decree requirîng the re- 
(îeiver to make the convejance prayed, (56 Fed. 376;) and he having 
ref uSed to take an appeal, although requested by said Peake to do 
80, the latter himself took an appeal to this court 

Charles Louque and Eichard De Gray, for appellant. 
E. A. O'Sullivan and Henry Eenshaw, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge By the act of March 18, 1858, of 
the State of Louisiana, enacted for the purposes of draining and 
reclaiming swamp lands in the parishes of Orléans and JefEerson, 
there were orgapized three boards of commissioners, — one for 
each drainage district, — who were invested with ail the rights 
and powers necessary to drain their several districts, by entering 
upon lands, and erecting engines and machinery, and digging 
canals and drains, and making embankments and levées; and 
by making plans and advertisements, and making proof before 
one of the district courts, tkey were authorized to levy assess- 
ments upon the land so drained. In 1859 a supplementary act 
authorized the board of commissioners to issue 30-year bonds, and 
use the proceeds for carrying on the work of drainage, and provided 
for their payment; and on March 1, 1861, another act provided for 
the collection of the assessments for the payment of the interest on 
such bonds and the principal as they matured. While thèse acts 
were in force, and constituted the entire law regarding the drainage 
of New Orléans and the surrounding country, the président of the 
board of commissioners for thé second drainage district purchased, 
with money coUected as drainage taxes and held as drainage funds, 
a certain lot of land, known as "Square No. 467," and erected there- 
on, at thé cost of 157,671.38, paid out of money of such fund, a 
drainage machine, since known as the ''Dublin Draining Machine," 
which has since that time been continuously operated for the drain- 
age of a large part of the property situated in that part of New 
Orléans. Subséquent to the purchase of this land and the érection 
of this draining machine, the drainage of New Orléans was pro- 
vided for by an act of thé législature of February 14, 1871, au- 
thorizing and empowering the Mississippi & Mexican Gulf Ship 
Canal Company to enter upon the construction of such a System of 
drainage by canals, embankments, levées, pumps, and drainage ma- 
chines, as was specifled in the act, and should be further designated 
by the board of administrators of the city of New Orléans. This 
•city was also made the successor of the boards of drainage com- 
missioners provided for by the acts of 1858, and it was provided 
that said boards should transfer to its board of administration ail 
money, asse^ments, claims of drainage, real estate, books, plans. 
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and other property, that they held as sucli, and ît was furtlier pro- 
vided: 

"That ail money or moneys received by the said board of administrators 
from the said commissioners of the drainage districts, either from the sale of 
property received from said commissions, from the coUection of claims for 
drainage now due, from the collection of drainage assessments, and from any 
of the sources of revenue contemplated by the provisions of thls section of 
this act, be placed to the crédit of the Mississippi and Mexican Gulf Ship 
Canal Company, and held as a fund to be applied only to the drainage of 
New Orléans and CarroUton, in a'ccordance with the provisions of this act; 
and that ail property, not money, so received, shall be held in trust for the 
payment of said Mississippi and Mexican Gulf Ship Canal Company, and ulti- 
mately for the beneflt of New Orléans, should the same not be requlred for 
the work of drainage." 

Subsequently, by Act No. 16 of Pebruary 24, 1876, the city of 
New Orléans assumed exclusive control of ail drainage works in 
the drainage districts. There being outstanding at that time a 
large number of drainage warrants, a portion of which were owned 
by the appellant herein, he brought suit againstthat city as trustée 
holding the property of the drainage funds for the payments of such 
debts. A judgment being obtained in his favor, a receiver was ap- 
pointed, to whom was conveyed, by the mayor of New Orléans, a 
large number of lots of land, the property of that fund, among which 
was the square in question, — No. 467, — upon which had been erected 
the Dublin draining machine, (see 2 C. C. A. 626, 52 Fed. 74; 38 Fed. 
779,) whereupon the city of New Orléans flled its bill of complaint, 
alleging that said square of land was public property, and had been 
dedicated to the public use, and was inaliénable, and praying that 
the deed therefor be erased and canceled, and declared null and 
void. Upon a hearing in the court below the prayer of the blU was 
granted, and it was ordered that the receiver reconvey to the city 
of New Orléans, as public property, said square of land. From that 
judgment an appeal has been taken. 

This square 5f land came to the city through the effect of Act No. 
30 of 1871. It was purchased with public money coUected for a 
public purpose, and if it could in any waj' be treated as held in 
trust, or liable to be disposed of for any other purpose, it must be 
by the provisions of that act. Appellant claims that a portion of 
the ninth section of said act, wherein it provides "that ail property, 
pot money, so received, shall be held in trust for the payment of said 
Mississippi and Mexican Gulf Ship Canal Company, and ultimately 
for the beneût of New Orléans, should the same not be required for 
the work of drainage," dévotes aU such property to such trust, and 
that the final clause, "should the same not be required for the work 
of drainage," only modifies that immediately preceding, "anïï ulti- 
mately for the beneflt of New Orléans." We cannot accept this 
view of the case. Not only does the form of the expression, but 
the history, object, and intent of the législation, appear to prohibit 
such construction. The entire drainage scheme was for the bene- 
flt of New Orléans, through the use of money and property that was 
applied to it, and the suggestion or déclaration that the payments 
for the labor and services of the canal company would ultimately 
V. 60F.no. 2— 9 
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prodnce sttich jyesnlt and bucIi beoeflt v/ovlà seem reasonable; but 
to place BBch a construction upon the language as would déclare 
that that which was not requlred for the work of drainage should 
ultimately be for the benefit of îfew Orléans more than that which 
was so required produces an absurdity. This final clause is a limit- 
ing and restrictive one, and must limit either the property which 
is to be held in trust, or that which shall ultimately be for the 
benefit of New Orléans. There is every reason wby such restriction 
should be placed upon the class of property so held in trust, but no 
reason why ail of such payments might not resuit ultimately to the 
benefit of New Orléans. Such construction as is claimed by the 
appellant woùld undo ail the benefits which had resulted from the 
System. If the property which was required for the work of drain- 
age was to be held in trust for the payment of the debts of the cor- 
poration, it would be placing the city at the mercy of the creditors 
of the Company, in a manner which we cannot consider the légis- 
lature intended. This is a limitation, — a négative and modifying 
clause used finally, — ^and we can biit belleve it was intended to limit 
the property which "was to be held in trust, and the paragraph was 
to be construed as a parenthesis inclosed by commas, tvhich might 
be replaced by curved Unes, and read, "Ail property, not money, so 
received, shall be held in trust for the payment of said Mississippi 
and Mexican Gulf Ship Canal Company (and ultimately for the 
benefit of New Orleaiis) should the same not be required for the 
work of drainage." 

It is also contended by appellant that the "work of drainage" 
mentioned in said ninth section should be held only to apply to 
those Works and appliances which were contemplated by the act of 
1871, and that ail the property and appliances not in accordance 
with that System of drainage should be held in trust for the payment 
of such debts of the Mississippi & Mexican Gulf Ship Canal Com- 
pany as might be incurred. It is true that large amounts of war- 
rants were issued and debts incurred, but we cannot appreciate the 
force of the argument that while the works erected by the said Com- 
pany àfter its entering upon its contract were protected from any 
lien or the effect of any trust, if they were required for drainage pur- 
poses, yet the property which had been purchased and rendered 
valuable, and was used for the work of drainage, prier to its connec- 
tion with the drainage system, and was still so required, was sub- 
ject to such lien, nor can we accept such constniction of the act. 
The évidence shows conclusively that this square is especially re- 
quired for the work of drainage; that for nearly 25 years the value 
of a l^ge portion of the city has depended upon it; that "without it 
considérable of the property back of St. Charles Avenue would not 
be habitable." Several witnesses testify in most positive language of 
the disastrouB results which would foUow the suspension of its work. 
We consider that this was no portion of the property which was de- 
clared to be held in trust for the payment of the canal company, and 
hence is, as claimed, dedicated to public uses, and inaliénable; and 
the judgment below is affirmed, with costs, and it is so ordered. 
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TOWLE T. AMEEIOAN BLDG., LOAN & INV. SOC. 

(Circuit Court, N. D. Illinois. February 6, 1894.) 

1. Equity Jurisdiction— Bbcbivers^Corpobations, 

Courts of equity hâve jurlsdiction to appoint recelvers to adminlster 
the assets of insolvent corporations. 

3. Bdilding and Loan Association— Recbiveb—Rights of Shabeholdee. 

A shareholder in a building and loan association, whose ofilcers hâve 
so mlsmanaged Its affairs that its assets amount to less than two-thirds 
of the capital pald in, Is entitled to hâve the corporate assets placed in 
the hands of a receiver. 

8. JuBisDicTioN— Amount in Controvkbst— Cobpobations. 

In a suit by a shareholder for the appointment of a receiver of a corpo- 
ration the amount in controversy Is the value of the entire corporate 

assets. 

4. Samb— DivBESH CiTizBNSHip— Collusion— Cobpobations. 

A suit by a stockholder for the appointment of a receiver for the corpo- 
ration will not be dismissed on the ground that the parties to the suit 
hâve been coUusively arranged for the purpose of creatlng a case cognlza- 
ble in the fédéral courts, where It appears that the assets of the corpora- 
tion are in différent states, and that its shareholders réside In différent 
States, slnce in such case it is désirable to hâve ail the corporate affairs 
wound up under a homogeneous management. 

In Equity. Stiit by Marcus M. Towle against the American 
Building, Loan & Investment Society. A receiver having been 
appointed by the court, a pétition has been flled by a receiver aft- 
erwards appointed by a state court, asking that this court's receiver 
be required to surrender to him the assets of the corporation. De- 
nîed. 

Jesse A. Baldvdn, for complainant. 

CoUins, Goodrich, Darrow & Vincent, for défendant. 

Moran, Kraus, Mayer & Stein, for former receiver. 

0. H. Aldrich, for présent receiver. 

GBOSSOUP, District Judge. The original bill in this case dis- 
closes that the American Building, Loan & Investment Society 
was a corporation organized under the building and homestead acts 
of Hlinois, with a capital stock of $50,000,000, divided into 500,000 
shares of $100 each, of which 70,000 shares had already been issued 
to upwards of 7,000 shareholders; that upwards of $800,000 had 
been paid into the treasury of the society by the shareholders, of 
which $54,000 was deposited with the state officiais of Massachu- 
setts, and the balance has been loaned out on real-estate securities 
throughout the United States, about $300,000 of thèse loans being 
made on real estate in Illinois, and the remainder in Minnesota, 
Indiana, Ohio, Massachusetts, and other states; that for some rea- 
son the value of its assets is not to exceed $600,000, and its liabil- 
itites to the stockholders amount to about $900,000; that more 
than 1,700 stockholders hâve already demanded the withdrawal 
value of their shares, amounting to nearly $200,000; and that at- 
tachment suits against the assets of the Company hâve been be- 
gun in Indiana, and others are threatened in New Hampshire, 
Ohio, Kentucky, and Indiana. The bUl is brought by a share- 
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holder of the company, residing in Indîana, on behalf of himself 
and ail other shareholders joining him, and its object is to surren- 
der to the court the administration of the remaining assets of the 
corporation. The answer of the Society, flled with the bill, admits 
ail the allégations therein set forth, and consents to a surrender 
of the assets to the administration of the court. On the présenta- 
tion of this bUl and answer, a receiver was, on the Ist of January, 
1894, appointed by this court, who has since taken the assets of 
the corporation into his keeping. 

On the 15th day of January following, the circuit court of Cook 
county, on the motion of the attorney gênerai of Illinois, appointed 
another receiver for the assets of the same company, under section 
17 of the act of June 19, 1893, amending sections 3, 15, 16, and 17 
of the building and loan society act. .The information under which 
this receiver was appointed is directed to the winding up of the 
affairs of the society, and charges that the insolvency of the society 
is due to the intentional and dishonest mismanagement of its offi- 
cers; that the offlcers of the society hâve substantially abstracted 
large amounts of its assets, through pretended loans to nominal 
borrowers upon pretended real-estate securities. Many spécifie 
instances of thèse transactions are set up in the information, and, 
if true, reveal a conspiracy upon the part of the offlcers to loot the 
treasury of the society. The receiver of the state court now. asks 
leave to flle his pétition in this court, asking that the receiver ap- 
pointed hère should be ordered to surrender to him the assets of 
the corporation, and bases his motion upon the facts disclosed by 
the pleadings in this cause and in the state court. 

It is urged that this court had no jurisdiction to appoint the re- 
ceiver — First, because the case made ont by the biÙ and answer 
does not, within the rules of équitable jurisprudence as recognized 
and enforced in the fédéral courts, justify the appointment of a 
receiver; second, because the requisite éléments to confer juris- 
diction upon the fédéral courts are not disclosed. I hâve no doubt 
that courts of equity hâve the ultimate power of administering the 
assets of insolvent corporations. Whether a case is made ont 
for the exercise of that power, or the parties before the court are 
in a position to invoke it, is altogether another question. The su- 
preiùe court has, in a number of cases, recognized the existence 
of such a power while pointing out the care with which it should 
be put into exercise. Sage v. RaUroad Co., 125 TJ. S. 361, 8 Sup. Ct. 
887; BaUroad Co. v. Humphreys, 145 IJ. S. 82, 12 Sup. Ct. 787; Hol- 
lins V. Brierfield Goal & Iron Co., 14 Sup. Ct. 127. The last case 
above cited was that of an unsecured creditor against the corpo- 
ration, suing on behalf of himself and ail other creditors, and ask- 
ing, in effect, that the assets of the insolvent corporation be brought 
into court, to be distributed among the creditors, as their inter- 
est might appear. Speaking for the court, Mr. Justice Brewer says: 

"Tt cannot be doubted that the final deeree, providlng for a settlement of 
tho afCairs of the corpora,tlon and distribution among creditors, could not 
hâve been challenged on the ground of a want of jurisdiction in this court, 
and that notwithstanding it appeared upon the face of the bill that plaintlffs 
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were simple contract credltors, because the administration of tlie assets o( 
an insolvent corporation Is wlthin tlie functions of a court of equity, and, tlie 
parties being before the com*t, it lias power to proceed wlth sucli administra- 
tion." 

The relief was denied to the complainants in that case, not he^ 
cause of the want of power in the colirt, but because the creditor, 
not having reduced his claim to judgment, was in no position to 
invoke that power, or set it in motion. 

Should the power be exercised in favor of the complainant here- 
in? The case is a peculiar one. The complainant is, eubstantially, 
both depositor and shareholder. Under the constitution of the So- 
ciety, each memtaer passed into the treasury, periodically, certain 
stipulated sums. The f und thus collected is loaned out upon real- 
estate security. The interest of the member is not that simply of 
a depositor in a bank, or a creditor of a corporation. He holds 
no promise of the corporation for a return of his fund. He is a 
part owner of the fund, — has an interest directly in the fund, — 
and is entitled to a proportionate share, as owner, upon its dis- 
tribution. The whole scheme of building associations is that of 
a corporate copartnership, whereby are gathered into a common 
fund, and loaned as such, the money of many individuals. The in- 
terest of each shareholder in the sums thus collected and loaned 
is as direct as tf no corporation intervened. The corporation has 
no function or power, except to loan out thèse gathered sums, and 
return the avaUs thereof into the hands of the contributors. If 
the stockholder of a corporation or a partner in copartnership can 
rightfully invoke the aid of equity to administer the assets of 
the corporation or copartnership, when such power seems essential 
to the conservation of the assets, I can see no reason why the com- 
plainant is not entitled to a like aid. 

That the relief will be afiforded to stockholders and copartners 
upon a proper showing is not seriously denied. The need of 
such relief in this case seems to me to be imperative. The 
information of the attorney gênerai in another court of equity 
is one of its most striking évidences. The society, I think, largely 
through the mismanagement of its ofScers, has so impaired the 
assets that there appears to be on hand less than 66 per cent, 
upon a dollar contributed. There is no claim that this loss is 
merely temporary, or that the continuance of the society in its 
présent management will repair the evil. A continuance of the 
organization would simply be a hardship upon already injured 
shareholders, and nothing in their interest can be suggested except 
a speedy and intelligent collection of the assets for redistribution 
among the members. This, manifestly, ought not to be done by the 
management that has brought about the Injury, and there is no 
way pointed out for the substitution of a new management that 
wUl promise a better administration. Hère, then, is $900,000 collect- 
ed from innumerable sources. Most of the contributors are among 
the poor, people not accustomed to the management of business 
affairs. This large fund is scattered through flve or six states. and 
already promises a return of less than 66 per cent of the original 
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adrance. G?here is no management in power except the discred- 
ited and diâtruSted ofacers. Upon what prétest can a court of eq- 
uity close its ears against the call to take hold? 

It is urged, however, that the fédéral court has no jurisdiction, 
because there is no controversy between the complahiant and the 
défendant, and, if there were, it is not shown that it exceeds |2,000 
in amount It is sufScient to say that whenever any property or 
claim of parties capable of a pecuniary estimation is the subject 
of litigation, a controrer^, within the meaning of the judiciary 
act, is disclosed. In this case the entire assets of the society are 
brought into court for administration, and are, therefore, the mat- 
ters in dispute or controversy. 

A much more serions objection, however, is the one that the par- 
ties to the suit hâve been collusively arranged for the purpose of 
creating a case cognizable in the fédéral courts. It cannot be 
seriously disputed that, in the absence of collusion, a stockholder 
has a right to bring his action against the corporation in the fédéral 
courts, provided diverse citizenship exists, and the case is one in 
which the stockholder is entitled to an action at ail. There are 
abundance of cases upholding, and none opposed to, this proposition. 
Hawes v. Oakland, 104 U. S. 450, urged with some emphasis by coun- 
sel for the petitioner, turned upon the flnding of the court that the 
stockholder, on the facts there disclosed, had no right of action in 
any court against the corporation. The care with which the court 
points this out, and enforces it with a collection of authorities, 
shows that there was no intention of foreclosing a stockholder from 
the fédéral courts in cases where he had a right to complain of 
the corporation, and the requisite diverse citizenship existed. 

It is apparent, however, that this interprétation opens a wide door 
to abuse. It is a matter of no difflculty to place stock in the hands 
of a citizen of some state other than that of the corporation, and 
thus create the élément of diverse citizenship. Under this ar- 
rangement, every controversy in which a stockholder has a right 
to complain of the conduct of the corporation could be brought 
within the jurisdiction of the fédéral courts. So apparent already 
had the abuse become that congress inserted in the act of March 
3, 1875, the provision that if, at any time in the progress of the 
case, either originally commenced in the circuit court or removed 
there from the state court, it should appear that the suit did not 
reaUy and substantially involve a dispute or controversy properly 
within the jupisdiction of the fédéral court, or that the parties to 
the suit had been improperly or coUusively made or joined, either 
as plaintiffs or défendants, for the purpose of creating a case cog- 
nizable or removable to the fédéral court, the court should proceed 
no further, but dismisS the suit peremptorily, or remand it to the 
state court. 

I conceive it to be the duty of the fédéral courts to examine each 
case carefuUy to ascertain if it falls within the terms of this pro- 
vision. The jurisdiction of the state courts, and the application 
of state polity, ought not to be taken away, except in those cases 
which fall within the spirit of the judiciary act. The System of 
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fédéral courts is not intended to supersede the state courts, but 
only to furnish a tribunal where the substantial rights of citizens 
of différent states may be determined. To extend tMs jurisdiction 
f urther, so as to take in the controversies which are practicallv be- 
tween the citizens of the same state, is to erect tribunals not con- 
templated, either by the constitution of the United States or of 
the state, and contraiy to the spirit of both. The fact of diverse citi- 
zenship of complainant and défendant, in such a case as this, is not, 
therefore, in my opinion, standing alone, a suflficient warranty to hold 
jurisdiction. In the absence of any good reason for bringing ïhe 
action into the fédéral courts, I would be disposed to hold that the 
arrangement of the parties was collusive for jurisdictional purposes. 
The question, then, arises, is there any substantial reason why the 
shareholder, seeking an administration of thèse assets, shoiild sé- 
lect the fédéral courts? And, if so, was it the reason that domi- 
nated the bringing of this action therein? The pleadings disclose 
that the entire assets of this company, except $300,000, are repre- 
sented by mortgages on real estate situated in states other than 
Hlinois, and that many shareholders of the company réside in thèse 
sister states. What effect will thèse facts hâve upon a closing 
up of the afifairs of the corporation at once équitable, économie, 
and speedy? Under the fédéral procédure, the receiver appoint- 
ed in this court is, by a System of ancillary proceedings, likewise 
appointed receiver in the several circuits in which this pronerty 
is situated. The administration of the assets is thus centralized, 
— the ancillary is but a part of the home receivership. There is 
but one administration, one distribution. Each shareholder, 
whether he Uve in Illinois or Massachusetts, will receive his exact 
proportionate amount, as if he were a citizen of the same state. 
For the purposes of the suit, there is but one jurisdiction, one ad- 
ministration, one distribution, and one Incidental expenditure. It 
is obvions that no quicker, cheaper, or more équitable administra- 
tion could be had. 

Will the same results attend an administration of thèse assets 
through the state courts? The laws of ail the states to which my 
attention has been caUed require that receivers shall be résidents 
thereof. There will therefore be as many receivers as there are 
states. Each receivership will be the resuit and concomitant of 
an independent suit. There will therefore be as many suits, with 
their attendant expenses, as there are states. Each suit is entire- 
ly independent of the other, and will be determined accordinsr to 
interprétation of the law adopted by that particular court. Will 
aU thèse courts hold that the shareholder is not a créditer entitled 
to a prier lien by attachment upon the property within their sev- 
eral jurisdictions? WUl they discriminate against the home 
claimant, and send the fund realized to a common center, to be 
distributed? Which court will be regarded as the home receiver- 
ship, and entitled to the right of distribution? Might it not turn 
ont that in states where the number of members were few and 
the assets large each member would be reimbursed in full for his 
advance, while in states where the membership was large, and the 



•136 ■' FEDERAL REPORTES , vol. 60. 

assets proportionally daller, each' lâember would receivè mucb 
iess than his proper ratio of the assets? Or, if it be assumed that 
the several state courts would dlsrègard the apparent interests 
of the home claimants, and turn in the funds to a common ofificer, 
tobe distributed, would there not probably rise, in the foreclosure 
proceedings, numerous lines of litigation going to many différent 
tribunals of last resort, and thereby subjecting the fund to larger 
expenses and greater uncertainty? The advantages of a homo- 
geneous administration of thèse assets, scattered, as they are, 
throughout so many states, are at once so obvious and imperative 
that it seems to me that no inference that the fédéral court was 
selected by collusion can be raised. 

For the foregoing reasons I deem it my duty to hold jurisdiction 
of this case and of thé receivership to which it has given rise. But 
none of the reasons impelling me to this conclusion favor the ré- 
tention of the présent receiver. The building associations of lUi- 
nois hâve become institutions of great magnitude and conséquence. 
They are, practically, savings institutions, and invite the deposit 
of large numbers of people whose frugality enables, and whose fore- 
thought impels, them to lay by a store for the future. Thèse are, 
at once, among the most deserving of our citizens, and the least 
skilled in ascertaining a safe depository for their savings. Seventy 
million dollars hâve thus already been gathered into the hands of 
thèse sooieties. I know of no institutions, except perhaps sav- 
ings banks, that hâve a greater title to be regarded as quasi public 
institutions. I know of no institutions that ought to be regulated 
and inspected with greater care, and subjected to more rigid scru- 
tiny, than thèse treasuries of the poor. The officers of thèse in- 
stitutions carry a great trust, and ought, when derelict, — especially 
when intentionally derelict, — to be subjected to instant and severe 
punishment. The sta,te ought to watch them with a vigUant eye, 
to see that cupidity or treaehery do not succeed, or, if they do suc- 
ceed, are speedily corrected. I regard the récent législation in 
this state as a beneflcent step in that direction. The auditor of 
public accounts and the attomey gênerai are thereby created pub- 
lic agents to see that no harm or wrong creeps into thèse institu- 
tions of the people, and to seize and close them up the moment that 
any malfeasance appears. It would be intolérable to throw any 
obstacle in the way of thèse officers of the public, or to deprive 
them of a potent voice in the sélection of the agents intended to 
carry out thèse purposes. There is not one, but many, of thèse 
societies whose affairs hâve become honeycombed with maladmin- 
istration. I can conceive that a systematic and harmonious exé- 
cution of the whole trust, which ail of thèse societies, taken to- 
gether, throw upon the officers of the state, might require identity 
of receiverships. If the attorney gênerai wiU intervene in this 
suit, and suggest a name for the receivership whose qualifica- 
tions meet with the approval of the court, I will substitute Mm for 
the présent receiver. 
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APPLETON et al. v. SMELSEE et aL 

(Circuit Court of Appeals, Fifth Circuit. February 20, 1894.) 

No. 198. 

Appbal— Décision — Modification of Dechbb. 

A demurrer for want of equity and for multifariousness, wlilcli, In the 
opinion of the appellate court, sliould hâve been sustalned, and the bill 
dismissed without préjudice, was overruled by the court below, and there- 
after a hearing was had, in which complainants produced évidence, in- 
dicating equities which entitled them to the relief prayed. The court, 
however, instead of permitting an amendment, then entered a decreé 
sustaining the demurrer, and ûnally dismissing the bill. 'Held, that the 
only relief to be afforded on appeal was to cause the decree to be amended 
so as to dismiss without préjudice. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

In Equity. Bill hrought by Minnie M. Appleton, T. J, Appleton, 
and James M. Strong against J. H. Smelser, B. T. Estes, and the 
Bowie Lumber Company to recover the value of timber alleged to 
hâve been wrongfully eut from lands in which complainants hâve 
an interest, and for partition of such lands. The demurrer was at 
flrst overruled, but after évidence was taken, and a hearing had, 
the demurrer was sustained, and the bill flnally dismissed, from 
which decree the complainants appeal. 

F. M. Henry and R B. Kruttschnitt, for appellants. 
Charles S. Todd and H. C. Hynson, for appellees. 

Before PAEDEE and McCOKMICK, Circuit Judges. 

PAEDEE, Circuit Judge. The appellants, complainants in the 
court below, brought their bill against the défendants, J. H. Smelser, 
B. T. Estes, and the Bowie Lumber Company, wherein they allège 
that the complainants were the légal and équitable owners of one 
undivided two-thirds of a large tract of land; that the défendant 
B. T. Estes was the légal owner of the remaining undivided third; 
that the défendant J. H. Smelser unlawfuUy entered upon the said 
tract of land, and sold to the défendant the Bowie Lumber Company 
aU the timber standing and growing upon the same, and unlawfuUy 
entered into a conspiracy with the said lumber company for the 
purpose of wrongfully cutting down, and carrying away from and ofE 
the said tract of land, ail the said timber; and that, in pursuance 
thereof, the said defend^lnts Smelser and the Bowie Lumber Company 
had eut down and carried away from said tract of land an ag- 
gregate amount of 21,000,000 feet of timber, which they had convert- 
ed to their own use. In said bill, complainants further allège that 
they hâve a right to recover judgment against the said Smelser and 
the Bowie Lumber Company for two-thirds of the value of said 
21,000,000 feet of timber; that the said Smelser and the Bowie Lum- 
ber Company are now in possession of said tract of land, and are 
continuing to commit waste by cutting down and carrying away 
timber, etc.; and, flnally, that the said défendants Smelser and the 
Bowie Lumber Company are setting up some pretended claim of own- 
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eiship to said tract of land, and a right to eut and carry away the 
timber. The prayer of the bill is for a partition and division of ail 
the said tract of land between the complainants ajid the défend- 
ant B. T. Estes, in accordance with their respective rights and title; 
that commissioners be appointed to make such division and parti- 
tion; and, further, that an account be taken and stated of the value 
of the trees and timber eut and carried away from oflf said tract of 
land by the défendants Smelser and the Bowie Lumber Company, 
and for a judgment and decree against the said Smelser and the 
Bowie Lumber Company for two-thirds of the value of the timber 
eut and carried away from said tract of land. 

The défendants Smelser and the Bowie Lumber Company flled a 
demurrer to the bill for want of equity and multifariousness. This 
demurrer, on argument, was overruled, and thereupon the défendant 
B, T. Estes answered, admitting himself to be the légal owner of 
one undivided one-third of the tract of land in question, and further 
admitting that he had beçn paid for his share of thé timber removed. 
The défendants Smelser and the Bowie Lumber Company answered, 
setting up titie to the one undivided two-thirds of the tract of land 
claimed by complainants, and putting at issue ail the material aver- 
ments of the bill. Eepliàation was duly flled, an examiner appoint- 
ed, and évidence takea The évidence taken shows that any titie 
which the complainants mayJxave to the land in controversy is 
équitable, and develops a case in which, if the complainants main- 
tain their équitable titie, tiièy are, in equity, entitied to relief as 
against ail the défendants tO the bUl. On final hearing, the court 
entered the foUowing decree: 

"Thls caiise comlng on to be heard upon the défendants' demurrer to 
plaintlffs' blU, and after hearing arguments of counsel and duly considerlng 
said demurrer, the court îs of the opinion that the demurrer should be 
suBtalned. It Is therefore ordered, adjudged, and decreed by the court 
that the défendants' demurrer to plaintlffs' bill be In ail tblngs sustained, 
that plaintlffs' blU flled In thls cause be dlsmlssed, that the défendants 
recover their costs, and that the plaintlffs be adjudged to pay ail costs in- 
curred In thls cause, for which let this exécution Issue." 

From this decree the appeUànts prosecute this appeal, assigning 
numerous errors attacking the decree on the évidence, not neces- 
sary to recite. 

In our opinion, the demurrer, when first heard, should hâve been 
sustained on the ground assîgned, and the bill, unless amended un- 
der leave of the court so as to présent a case entifling the complain- 
ants to équitable relief, should hâve been dismissed without préju- 
dice. As this was not donc, but, on the contrary, the demurrer was 
overruled, and évidence Was taken which, as we hâve noticed, de- 
veloped equitiés in the complainants, the court, on the hearing, might 
still hâve permitted the complainants to amend on such terms as to 
the court seemed just, or hâve dismissed the complainants' bill, with 
costs, but without préjudice. As the case is presented in this court, 
the only relief which, in Our opinion, can be granted to the appellants, 
is to cause the decree âppealed from to be so amended as not to 
préjudice the complainants in the future prosecution of any rights 
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they may hâve in the premises. See Buzard v. Houston, 119 IT. & 
347, 7 Sup. a. 249. 

The decree appealed from is reversed, and the cause remanded to 
the court below, with instructions to enter a decree dismissing the 
complainants' bÙl for want of jurisdiction, and without préjudice. 



WOOD et al. t. COLLINS et aL 

(Circuit Court o£ Appeals, Fif th Circuit Febniary 13, 1894.) 

No. 186. 

1. ApFEAL— SUFFICIBNCT OF EVIDENCE— PlNDTNGS OF COUBT. 

On a bill to restrain an action of trespass to try title It Is Immaterial 
whether complalnant dld actually admit that respondent was the owner 
of a certain patent title to tlie land, as it stated in tlie flndings that h» 
dld, when there is sufflclent évidence in the case to show that respondent 
was the owner of such title. 

2. Public Lands— Prb-kmption— Proof dp Occupak-ct. 

TJnder the Texas land laws, the pre-emptor of land loses his rlght there- 
to, as agalnst a subséquent patentée, where he falls to flle the required 
proof of hls occupancy in the land office before such patentée locates bis 
certificate. 
8. Equitt— Dbcbee— Oboss Bill. 

On a blU to restrain an action at law to try title to land, where the 
com-t dlsmlsses the blll and dissolves the prelimlnary injunction granted 
in the cause, it is error to decree further that respondent should recover 
the land In question from the complalnant, and should hâve a writ of 
possession for the same, in the absence of a cross blll praying such affirm- 
ative relief. 

Appeal from the Circuit Court of the United States for the North 
ern District of Texas. 

In Equity. Bill filed by J. F. Wood and others against John S. 
Collins and others. There was a decree for respondents, and com 
plainants appeal. 

This suit was Brought by appellants by blll in equity to restrain prosecu- 
tien of a suit at law instituted by appellees on the law slde of the docket 
against appellants to recover 320 acres of land in McLennan county, Tex., 
patented to the heirs of W. P. Johnson, December 12, 1872, upon a location 
and survey made in 1871. Appellants allège in thelr bill that they haye the 
équitable title to the same land, derived by regular chain of transfer from 
J. D. Blvens, who settled the same as a pre-emptor in January, 1853, under 
the pre-emption laws of Texas, at the time when it was vacant, and subject 
to pre-emption; that Blvens, and those succeeding him by transfer from him, 
occupied, improved, and cultivated tbe land the tlmé required by law to entl- 
tle him to a patent: that they had the land sm-veyed, fleld notes recorded and 
retm-ned to and filed in the land office at Austin, made proof of occupancy, 
etc., February 14, 1857, which was flled in the land office January 25, 1875, 
and dld every act required by law to entitle him to patent, but that patent 
did not issue because of the sald Johnson patent. They prayed for cancella- 
tion of said Johnson patent, and that complainants' title be decreed to be a 
good, équitable title to said land, and tbat it be perfected into a légal title, 
and for a writ of injunction in the form prescribed by law enjoining and re- 
straining the défendants herein and plalntifCs in said suit at law, and each 
of them, from further prosecutlng said suit at law against complainants, and 
from offerlng, using, or introducing in évidence in sald suit at law the said 
patent, until the rights of complainants in the premises can be fuUy inquired 
lato. Appellees herein answered said bill, denying ail the allégations therein; 
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claimed tltle unaer sald Johnson patent; prayed that the Injunction be dis- 
solved; and, if the court retains tlie cause, respondents pray for a judgment 
and decree in their favor, and for spécial and gênerai relief. 

On the triai o£ the case judgment was rendered in favor of respondents, the 
Injunction before granted dissoived, and wrlt of possession awarded re- 
spondents for two-thii'ds of the land. The court reduced its findings of law 
and fact to wrlting, and they appear in the record, from which it will be 
seen that the findings of fact are as âlleged in complalnants' blll, except as to 
the time Bivens settled on the laad In controversy; the court flnding that 
the setûement was made in the year 1853, prior to December 21st, and after 
Felnraary 7th. The court's ieonclusions of law are ail in line with appel!ants' 
claim in their bill, except that the court, in effect, holds that the Bivens pré- 
emption rlght was lost by the fallure to flle In the land office at Austln the 
proof of occupancy prier to the location of the Johnson certificate; and 
upon thèse conclusions is based the judgment In favor of respondents. 

From the judgment complalnants appealed, and, among others, assign the 
foUowing errors: "(2) The court erred in rendering judgment in favor of 
défendants for the land in controversy, and awarding a writ of possession 
for! tlie same, because complalnants are thereby eut off from their légal 
def en^éi9 against the action of respondents on the law docket of this court, 
bi- limitations or claims for improvements made in good falth, which they in- 
tended to and could interpose in sald suit at law; and because respondents 
did not prove title in thèmselves to the land in controversy. (3) The coiu-t 
çrred in findihg in favor of respondents, because the com-t did not flnd as a 
fact that the land in controversy was in th» 'Mississippi and Paciilc Eailroad 
rëèerve, and respondents' claim of paramount title over complalnants' équita- 
ble title waa put upon the groimd that said land was in sald réservation. 
(4) The court erred in holding and decidlng that the holders under the Bivens 
pre-émptlon claim lost their right because the proof of occupancy was not 
àled in the land office until after the W. P. Johnson certificate was located, 
and on that account deciding the whole case in favor of respondents. (5) 
The court erred in holding and deciding that the law does now, or ever did, 
flx any time Within which a pre-emptor must file his proof of occupancy in 
the land office. (6) The court erred in rendering judgment other than that 
the injunction be dissoived and the complainants' bill be dismissed, and for 
costs, because ail other questions than those presented by complalnants' bill 
ought to be decided and determined in the suit at law now pendiug be- 
tween the parties, wherem complainants herein ought to be permitted to maice 
every légal défense avallable to them, and which the decree in thia cause 
prevents them from making." 

Harris & Saunders and E. H. Graliam, for appellants. 
Robertson & Davis and W. S. Kincheloe, for appelleea. 

Before PAEDEE and McCOEMCK, Circuit Judges. 

PARDEE, Circuit Judge (after stating the fact^). The appel- 
lants do not complain of the correctness of the facts as found by 
the trial court, except in two respects: First, the finding that 
J. D. BiTens, under whom appellants claim title, settled upon 
the land in controversy with the intention of claiming it as a pré- 
emption some time in the year 1853, some time after February 7th 
and before December 21ât of that year; and, second, the finding that 
it was admitted on the trial that the défendants below, appellees 
hère, are the owners of the W. P. Johnson title to the land in con- 
troversy. Our examination of the évidence in the case leads us to 
the same conclusion as that reached by the trial judge, i. e. that 
J. D. Bivens did not settle upon the land in controversy with the in- 
tention of claiming it as a préemption until the fall of 1853. The 
paroi évidence offered as to the date of Bivens' settlement and of the 



WOOD V. COLLINS. 141 

survey made by Bigliam for Mm is Hot sufflcient to oTercome the 
documentary évidence in the case. Bigh.am's évidence does not go 
far enough to warrant us in concluding that the dates of the survey 
and âeld notes coming from the records of the Milana land district 
were changed from January, 1853, to January, 1854, particularly 
as the said Bigham does not explain the dates of the survey found in 
the gênerai land office, nor the date of the aflidavit of Bivens, pur- 
porting to corne from the land office of Milam district, wherein said 
Bivens swears that he settled on the land before the 21st day of 
December, 1853. The record does not show that the appellants 
expressly admitted on the trial in the court below that the défend- 
ants in the court below (appellees hère) are the owners of the W. P. 
Johnson title to the land in controversy, and we hâve no way of 
ascertaining whether such admission was made or not, except to 
take the finding of such fact by the trial judge. Whether it was 
«xpressly admitted or not seems to be immaterial, because the ap- 
pellants' bill of complaint impliedly admits that the appellees were 
the owners of the Johnson title; and, in addition to this, the évi- 
dence taken in the case proves it 

As a conclusion of law based on the facts of the case, the appellants 
complain that the court below erred in holding and deciding that 
the holders under the Bivens pre-emption claim lost their right, be- 
cause the proof of occupancy was not filed in the land office until 
after the W. P. Johnson certificate was located, and, on that account, 
deciding the whole case against the appellants. On this matter, 
the leamed judge of the court below held: 

"There runs through ail of the pre-emptlon laws of Texas a requirement 
that the pre-emptor shall do the following things to perfect hls title: First, 
he must designate his land; second, he must hâve it surveyed; third, he 
must retum bis désignation and tield notes to the land office; fourth, he 
niTist prore hls three-years occupancy, and lodge that proof In the land 
office at Austin. See 1 Pasch. Dig. arts. 4335-4370; 2 Pasch. Dig. art. 7046; 
Rev. St. Tex. arts. 3937-3946. The occupancy as a homestead for three years 
■was the substance of the whole matter, and while that conttnued the pre- 
emptor was again and again allowed by the state further time to hâve hls 
survey made, and take the succeeding steps to perfect his title. The time 
within which he might do this was not construed as an absolute limitation 
of time, but, where there was no file or intervening right he still might hâve 
his survey made or talie the succeeding steps. Kohlhass v. Linney, 26 Tex. 
333. A Sound public policy as well as the law demanded that the évidence 
of the three-years occupation of the land required of the pre-emptor should 
be placed in the gênerai land office, as well to préserve harmony in the land 
laws of the state as to protect innocent locators. This requirement is found 
In nearly ail the pre-emptlon laws of the state. See 1 Pasch. Dig. arts. 4336, 
4343, 4344, 4359, and 4363. See, also, 2 Pasch. Dig. arts. 7045 and 7046. See, 
also, Rev. St. Tex. arts. 3944 and 3945." 

We are not prepared to say that this was erroneous, but, on the 
contrary, we are inclined to the opinion that the reasoning and 
conclusions are Sound, and that the adjudged cases are not in con- 
flict. Where there is a failure to retum to the land office proof of 
occupancy, and to pay the office fées, and there is also an abandon- 
ment of the land, we think that an entirely différent case is pre- 
sented from that of O'Neal v. Manning, 48 Tex. 408, which was a case 
where th.e préemption claim had been actually perf ected by désigna^ 
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tion ajad Burvey, actual résidence for the time presciibed by tbe 
Btatiteiïj ireturn of fleld notes, with afladavits as to résidence, and 
payment of the purcliase money, and wliere it was held that aban- 
doning tbe place after tbe claim bad attacbed by a substantial com- 
pliance witb tbe law was not an abandomnent of tbe claim, nor any 
évidence of it. Nor do we find anytbing in Miller v. Moss, 65 Tex. 
179, relied upon by appellants, -wbicb conflicts witb tbe ruling of 
tbe circuit court. In ttat case tbe défendants settLed on tbe land 
in controversy and made improvements witb tbe knowledge of tbe 
plaintiffs, and an alleged intended abandonment was urged witbout 
success by défendants as an estoppel. A somewbat extended ex- 
amination of adjudged cases in tbe Texas Reports fails to give any 
case wbere any pre-emptor wbo bad failed to make a substantiel corn- 
pliance witb tbe requi^ites of tbe Statutes, and wbo bad abandoned 
tbe land, bas been beld to retain any equity against a subséquent 
locator in good faitb. In addition to cases cited, see Lewis t. 
Mixon, 11 Tex. 568; Cravens v. Brooke, 17 Tex. 269; Jennings v. 
De CordoTa, 20 Tex. 508; Koblbass v. Linney, supra; Ted t. ïïuÊEman,^ 
21 Tex. 781; Fowler v. Alb-ed, 24 Tex. 185; Spier v. Laman, 27 Tex. 
205. 

The appellants complain of tbe decree rendered in tbe court below, 
wbicb not only dismissed complainants' bill witb costs, but was also 
in favor of tbe défendants (appellees bere) for tbe land in controversy^ 
and awarding a writ of possession for tbe same, because, tbey say, 
tbe appellants in tbe action originally brougbt on tbe law docket 
of tbe court are tbereby eut ofE frpm tbeir légal défenses of limit- 
ations and claim for improvements made in good faitb, wbicb tbey 
intended to and could interpose in said suit at law. The record 
shows that after bill, answer, and replication botb tbe complainants 
and tbe défendants amended their pleadings, in form and substance, 
in total disregard of tbe equity rules, but did not tbereby enlarge 
tbeir respective prayers for relief, nor at any time did tbe défend- 
ants file any cross bill asking affirmative relief. The rule appears 
to be well established that, in order to entitle a défendant in equity 
to affirmative relief, he sbould flle a cross bUl, wbicb should be 
regularly served, put at issue, and beard as any original bill. Ford 
y. Douglas, 5 How. 143-167; ÎElailroad Oo. v. Bradleys, 10 Wall. 299; 
Wbite V. Bower, 48 Fed. 186. Eailroad Co. v. Bradleys, supra, is a 
very interesting case in connection witb tbe irregularities in plead- 
ing that appear in tbe instant case. Mr. Justice Swayne, delivering 
tbe opinion of tbe court, says : 

"Parties défendants are as necesSary to cross bills as to original bllls, and 
their appearance in both cases is enforced by process in the same manner. 
Without the ald of a cross bill the conrt coiild not hâve decreed the sale of 
the property covered by the trust deed. It could only hâve dismissed the 
bills of the complainants, and hâve denied the relief sought. But the cross 
bill was a nullity. It was not before the court, and should hâve been stricken 
from the files. The complainants prayed for an injunctlon forbidding the 
trustées to sell. The court, upon the cross bill, and according to its prayer, 
decreed a sale. This error is inevitably fatal to tbe judgment given. It is 
hardly necessary to repeat the axioms in the equity law of procédure that the 
allégations and proofs must agrée, that the court can consider only what is 
put in issue by the pleadings, that averments without proofs and proofs with- 
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ont averments are allke unavaillng, and that the decree must conform to the 
scope and object ot the prayer, and cannot go beyond them. Oertainly, wlth- 
out the aid of a cross bill, the court was not authorized to decree against the 
complainants the opposite of the relief whlch they sought by their bills. 
That Is what was done by the decree tinder considération." 

Tlie decree of the court below, in going further than dismissing 
complainants' bill with costs and dissolving the injunction previous- 
ly issued, and in eo far as it adjudged that the défendants should 
hâve and recover from the complainants the land in controversy, 
and hâve a writ of possession for the same, waa clearly erroneous, 
and should be reversed; but we do not think that we need reverse 
the whole decree, as we can fully protect the rights of ail parties by 
amending and afftrming the same decree. Therefore the foUowing 
decree wUl be entered: It is ordered, adjudged, and decreed that 
the decree of the circuit court appealed frojn in this case be, and the 
same is hereby, amended by striking therefrom and annuUing ail 
that portion which adjudges that the défendants, John S. CoUins, 
E. A. CoUins, Nettie Collins, Mary Franklin, joined by her husband, 
James Franklin, and Annie Cleveland, and her guardian, W. T. 
Cleveland, do hâve and recover of and from the complainants, to wit, 
J, F. Wood, J. T. Wood, Charles Howard, and P. M. Kuydendall, the 
land in controversy, and awarding writ of possession for the same. 
It is further ordered, adjudged, and decreed that the decree appealed 
from, as above amended, be, and the same is hereby, afflrmed, the 
appellees, however, to pay the costs of appeal, for which let exécution 
issue in the circuit court in due course. 



DESVBRGERS v. PARSONS. 
(Circuit Court of Appeals, Flfth Circuit. Febmary 20, 1894.) 

No. 92. 

1. Appeal— Final Decree— Eighth Equitt Rdle. 

A decree will be considered as final where the issues ralsed by the 
pleadlngs were ail submltted for final adjudication, and, as entered, 
it shows that the court passed upon and adjudicated ail the merits of 
the case, leaving nothing to be further dlsposed of except to carry it 
Into eflect, though by inadvertence no time was prescrlbed (Equlty Rule 
8) withln whlch certain conveyances thereln direeted were to be executed. 

2. Rbvibw— Decbbe on Bill of Review. 

A final decree, from which no appeal is taken wlthin six months 
from the time of Its rendition, can be revlewed in the circuit court of 
appeals only as to matters of law apparent on Its face, on appeal trom 
a decree rendered on issues ralsed by a bill of revlew brought to correct 
errors ot law on the face of the decree. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia, Eastem Division. 

On October 10, 1883, George Parsons filed his blU In equlty against Maxime 
J. Desvergers, Thomas H. Harden, and Francis J. Ruckert, wherein he 
stated: That early in the year 1881— about January 1, 1881— he employed 
Desvergers as his agent, and that Desvergers acted as his agent during 
the whole of that year, and a portion of the foUowing year. That for the 
purposes of such agency, and for other purposes, he suppUed Desvergers 
with elty bonds and money of the value of Ç34,133, for whlch Desvergera 
was to account to hlm, and that Desvergers had not accounted fully for 
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the same. That the objeot of Desvergers' agency was to acqulre for Mm 
the capital stock and past-due second mortgage bonds and coupons, and 
daims agalnst the Ooast Llne Eailroad of Ohatham county, Ga., and par- 
ticularly the stock, bonds, and clalms of said Euckert, Including a one- 
thlrd interest held by Euckert In tbe dépôt grounds of said railroad, and 
a claim of Ruckert's, amounting to $1,000, agalnst said railroad for riglit 
of tfay, and another one-third interest in said dépôt grounds beld by said 
Harden, and a promissory note for $3,500 and interest, of said railroad, 
held by said Harden, upon which said Euckert and one Haywood were 
coindorsers with Harden, Harden, as indorser, havlng pald the note to 
the original holder; also, $5,250 of said second mortgage bonds belonging to 
said Harden, and two-thirds of a claim of said railroad agalnst its treasurer, 
Dillon, and hls surety, which two-thirds had been assigned by said railroad 
Company to said Harden and Euckert; and also $532 of second mortgage, 
past-due coupons owned by said Euckert. Tl}at he (Parsons) had verbally 
requesteà said Desvergers, early In January, at the Inceptlon of said 
agency, to' purchase said stock of said Euckert and others, including ail 
of said bonds and coupons held by said Euckert and others, for him, 
(Parsons,) "at and for such prlce or priées as said Maxime J. Desvergers 
should think fit;" and later on durlng said agency he verbally requested 
and authftrized bis said agent to . agrée with said Harden, "at and for 
such priée or priées as said Maxime J. Desvergers should think fit," for 
the purchase for him (Parsons) of said properties of said Harden. That 
later on In. the year 1881 he requested and authorlzed hls said agent (his 
said agent havlng previously advlsed him to do sp) to agrée with said 
Euckert for thé purchase of said Euckert's third In said dépôt grounds 
and right of way claim; and Interest in said claim agalnst Treasurer Dillon 
and surety, and ail other Interest of Euckert's in said railroad company, 
and in return, and as tbe considération for such purchase from Euckert, 
to release Euckert, on behalf of him, (Parsons,) from ail liabillty as in- 
dorser ilpon said $3,500, and as Indorser upon another promissory note 
of said Company for $1,800. That, ili pursuance of the request and au- 
thorlty so conferred upon him, hls said agent, in January, February, and 
March, 1881, purchased from Euckert séven shares of said railroad stock 
held by Euckert, and also other shares of said stock, and delivered to 
him (Parsons) ail of said shares, except seven; and said Desvergers bought 
from Euckert and others thlrty of said second mortgage bonds, of the' 
face value of $7,200, and $532 of past-due coupons of the same sériai num- 
bers as said bonds, and delivered over the bonds, but not said coupons, 
and on or about August 25, 1881, his said agent . agreed in wrlting to 
release said Euckert as indorser upon said two notes, and, in return, the 
said Euokert agreed in wrlting to transfer and convey to said Parsons the 
said right of way claim, claim agalnst Treasurer Dillon and surety, and 
interest in said dépôt grounds, and ail other Interest Euckert had in saJd 
railroad; and on August 25, 1881, his said agent also purchased from sald 
Harden (by agreement In wrlting of that date) ail of said properties which 
were to hâve been so acquired from said Harden. That his (Parsons') 
money was paid to said Euckert, Harden, and others, as follows: 

To Euckert and others for said stock and bonds and coupons. ..$4,411 00 
To sald Harden in the value of clty bonds and money ..... 6,561 61 



Total, $10,972 61 

That said Harden bas assigned and delivered to Desvergers, and Des- 
vergers bas turned over to him, (Parsons,) ail that was botight from Harden, 
except the one-third Interest in said dépôt lots, and that Harden Is wlUing 
to convey the sâme to Parsons, but is prevented from so dolng by Des- 
vergers' false and fraudulent représentations. That Euckert bas not trans- 
ferred the right of way claim, nor seven shares of stock, hor thlrd interest 
in said dépôt lots; and that said Euckert should be made to do so, be- 
cause, whlle he bas never been f ormally released as Indorser on sald two 
promissory notes, Parsons, as owner of sald $3,500 note obtalned from 
Harden, was la a position to release him therefrom, and relying upon 
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Ruckert's said written agreement of August 25, 1881, and upon letters wrltten 
In September, 1881, by Desvergers to Um, he (Parsons) had made satis- 
factory arrangements wlth Haywood, the only other indorser upon said 
$3,500 note, and thereby released Haywood as indorser, wMch in efCect 
released Ruckert. That Desvergers claims that Rucliert assigned and de- 
livered over ail but the third interest in the dépôt lots. That Desvergers 
bas refused to come to a settlement vpith him, and account for the dis- 
position of said agency money, 1. e. $34,133, although he bas long ceased 
to be agent. That he retains from Parsons the $532 of coupons, and bas 
brought suit on them against said railroad. Tbat be retains from Parsons 
the $1,000 rlght of way claim, and claim against Dillon and surety, worth 
$833.33; and that Harden and Ruckert eaçh bas not yet conveyed to Par- 
sons or Desvergers bis respective third of said dépôt grounds. Tbe biU 
goes on to charge that Desvergers, in refusing to come to a settlement and 
tiun over said retained property, claims tbat he made said piu-chases from 
Harden and Ruckert on bis own account, includlng said release from said 
indorsements, and that Parsons guarantied him a claim of bis for $1,500 
against said railroad company for salary as director; and tbat Parsons 
and himself were partners in business? and be only retains bis share of 
the profits, and that Parsons VFltbbolds from him a deed to an undivided balf 
Interest in a lot of land at Thunderbolt Point, in Chatbam cotinty, Ga.; and 
Ruckert prétends Ignorance of the fact that Desvergers did not act for him- 
self, but for Parsons, In releasing him from said indorsements, vrbereas 
Parsons contends tbe contrary, whlle admitting tbat he withbolds from 
Desvergers the deed to tbe Thunderbolt Point property, but only as a 
partial protection to himself against Desvergers' attempts to defraud blm 
eut of said retained property of Parsons. Further: That tbe Coast Line 
Railroad Company resumed payment of its past-due second mortgage bond 
coupons on December 14, 1881, and tbat Desvergers ought not to be al- 
lovced to coUect interest on said $532 of coupons, because the same were 
not then presented for payment. Tbat Desvergers became superintendent of 
said railroad In 1882, Parsons then owning a large majority of the stock 
of said railroad, and, being principal owner, was principal loser In ail 
losses of said company; yet he (Des vergers) in 1882 notifled Parsons and 
the directors of said company that be intended to resign as superintendent, 
and thereby Induced tbe company to employ another person as superin- 
tendent, then fraudulently refused to resign, thus making the company 
pay for two superintendents, and entalling a loss of several bundred dollars 
on Parsons. That Desvergers undertook to act as said Parsons' agent in the 
said purchase of capital stock and bonds and coupons of said company, 
In order to secure for himself employment as superintendent of said com- 
pany, and to enhance the market value of certain property of Desvergers, 
then whoUy unproductive, near the extra suburban terminus of said road, 
and produce an Income therefrom, by bringing about tbe occupation of 
said property as a pleasure resort by tbe patrons of said companj'; and 
Parsons was caused fuUy to understand that Desvergers expected nothing 
for bis said services as agent beyond bis salary as superintendent and 
gênerai manager of tbe afEairs of said railroad, and the Income from an 
increased value of said property. That Parsons, however, ventured some 
money In a cotton spéculation, expecting to pay Desvergers the profits, 
but tbere was a loss and no profits. Tlien Parsons offered to pay Des- 
vergers for hls services what any three brokers in good standing in Savan- 
nab, Ga., would say Desvergers was entitled to for bis services In said 
purchases and other business transacted for Parsons, but Desvergers would 
not agrée to tbls. The bill prayed for account with Desvergers, discovery 
from Desvergers, Harden, and Ruckert as to aU the matters contained 
In the bill, spécifie performance, injunctlon to restraln suit upon said 
coupons, and for relief appropriate to the matters alleged, and propounded 
sixteen interrogatories for Desvergers to answer, one for Harden, and 
eight for Ruckert, covering substantially every point in the bill. 

To this blU, Desvergers made answer, admitting many of tbe statements 
of the bill, explaining others, and denying that the complainant was en- 
atled to any relief under the circumstances of the case, a lull hlstory of 
v.60F.no.2— 10 
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which, as DésTCTgers dalmed It to be, beîng set forth In the answer, 
amended answer, and answers to Interrogatorles. Défendant Harden an- 
ewered, settlng fOrth the dealînga between hlm and Desvérgers, and showing 
that he dealt -wlth Desvergers Indivldually, and not as agent for Parsons, 
and that the contract entered Into between him and Desvergers was an 
entire contract, with one enth-e considération. Défendant Ruckert flled an 
answer, and subsequently an amended answer, showing that he dealt with 
Desvergers oèily, and not as agent of Parsons, and that he transferred his 
one-third Interest In the dépôt lots In question to Desvergers before the flling 
of the complainant's bill, Thereafter défendant Desvergers, by leave of 
the court, flled a cross bill against the complainant, In which he sets forth the 
whole matter of the business relations which exlsted between him and 
Parsons, in which he claims $5,000 for his services to Parsons in regard 
to route No. 4, and $9,763.16 as per account annexed, and as an équivalent 
for the value of bonds, stock, claims, and interest acquired upon con- 
sidération moving directly from hlmself under the agreement between 
Parsons and hlinself. In thls cross blU, Desvergers walves discovery from 
Parsons, and professes a wUlingness to asslgn to Parsons the two-thlrds 
interest in dépôt lots and rlght 8f way claim upon being paid a Just 
and fair value, to be ascertained by the court. The original complainant, 
Parsons, défendant in thé Cross bill, af ter demurrw overruled, answered 
the same by admissions, déniais, and explanatlons, and glving another 
lengthy account of the agreements and transactions between Desvergers 
and hlmself. Thereafter, by leave of the court, the complainant flled an 
amended bill, asking relief with regard to certain choses In action alleged to 
hâve been purchased from Haxden by Desvergers as his agent, and also by 
amended bill changed the prayer of the original bill so as to ask relief from 
Desvergers, in lieu of Harden and Ruckert, as to the transfer of certain dépôt 
lots of ground. 

After considérable légal sktanlshlng with exceptions to answers of Des- 
vergers for Impertinence and Insufflclency, and wlth références and demur- 
rers, repUcatlons were flled on ail sides and by ail parties, and by order of 
court the whole matter at issue under the original and amended bills of 
Parsons and the cross bUl of Desvergers, and the answers thereto, was re- 
ferred to a standing màster of the court, with directions to take the évidence, 
and report to the court conclusions both of law and fact, to which either 
party might take exceptions, as Is usual In such cases. 

The master reported, after recitlng the pleadings and the answers of the 
parties to Interrogatories, as foUows: 

"I find that the statement of Desvergers in regard to compensation for his 
services and his understanding of the contracts Is, In the main, the correct 
one, namely: That he was to hâve the option of sharing in the bonds pur- 
chased to an extent not exceedlng one-haU of them, or was to be pald a 
falr compensation for his services, as he chose to eleet. That he had thls 
option on the bonds, see Parsons' letter of March 24, 1881, Desvergers' Ex- 
hlbit A 1; also, Parsons' answer to cross interrogatory 18, folio 7. That he 
was not to be pald for thèse purchases by the diflference between Parsons' 
llmlt and the price at which they were bought is shown by Parsons' letter 
of Pebruary 9, 1881, (Desvergers' Exhlblt B 9;) also, Parsons' testimony, p. 
20. I am equally clear that everything which Des vergers obtalned In the 
trade with Harden and Ruckert while actlng under his agreements wlth Par- 
sons, and that he did not obtain anythlng as his own Indlvldual property; 
that the considération of thèse purchases was Parsons' money, and the prom- 
ise to hold the vendors harmless from their indorsements on the notes ob- 
talned In the trade, which promise bas been ratifled by Parsons. See Desver- 
gers' answer to cross interrogatory 2, page 188; also, cross interrogatory 16, 
p. 234. His Exhiblt 16, Letter Book, folio 168. It was admitted that the 
Mather's Point property and adjolning lot was the property conveyed to Par- 
sons, and that the reconveyance should hâve been of a one-half undivlded in- 
terest in both pièces, and not of Mather's Point alone. The Ruckert and Ott 
coupons, amounting to $536.00, were purchased after the cessation of his re- 
lation with Parsons. Desvergers has elected to be paid a fair compensation 
for his services, and not to share the bonds. T. H. Harden had completed 
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hls part ol bis contract with Desvergers before thls suit was flled. F. J. 
Kuckert had only to asslgn his right of way claim against the Coast Une Rail- 
road. Desvergers bas dellvered to Parsons ail the stock, bonds, and coupons 
acqulred while actlng under his contracts wlth Parsons, but retains the Har- 
den. and Ruclsert Interest in the dépôt lots, the Ruckert right of way clalm, 
the Byck judgment, and the Thomas duebill. Parsons has failed to reconvey 
the undivided half interest in the back lot at Thunderbolt, known as the 
'Sprlnger Lot,' but since the filing of this suit has dellvered the deed for the 
Interest In the Mather's Point property. As against T. H. Harden, the com- 
plainant is entitled to no relief, and Harden should be discharged wlth his 
costs. F. J. Ruckert should be required to assigh to the complainânt hls claim 
for right of way against the Coast Line Railroad, and then be discharged 
with his costs, as he was a mesne stakeholder between the parties. M. J. 
Desvergers should be required to transfer to Geo. Parsons the two-thirds un- 
divided interest in the six dépôt lots obtalned from Harden and Ruckert, to 
assign the Ruckert right of way claim if it has been assigned to him by Ruck- 
ert, the Byck judgment, and the Thomas duebill. As he has already assigned 
to Parsons the Anderson note of $3,500, to whom It of right belonged, there is 
no necessity for further steps in that behalf. Geo. Parsons should transfer 
to Desvergers an undivided one-half interest in the Sprlnger lot at Thunder- 
bolt. 

"The final question of compensation to be pald to Desvergers is the one 
which présents the most difflculty. He claims that hls services In purchasing 
bonds and In référence to the memorlals for route No. 4 are worth $5,000.00. 
At the tlme when he entered into his contracts with Parsons he was earning 
a salary of $1,200.00 from the city of Savannah, and was receiving from out- 
side sources from $1,500 to $1,700 more,— a total of nearly $3,000.00 per an- 
num. He left this position, and imdertook work with Parsons, for which he 
was to be pald, and was placed in the position of superintendent of the 
Coast Line Railroad, from which he obtained a salary of $1,200, with the 
promise from Parsons to increase the émoluments of that position from his owii 
pockets to an amount not lees than $1,800.00 nor more than $2,000.00. It is thus 
seen that Desvérgers gave up a position in which he was earning nearly $3,000,- 
00 to enter into business relations with Parsons where a salary of from $1,800 
to $2,000.00 was assured to him, with compensation for services in purchasing 
bonds, etc., and in interesting himself and others In route No. 4. He was 
thus employed nearly two years. I think five thousand dollars would be full 
compensation for ail services rendered during that time. He has received his 
salary as superintendent during thls time, amountlng to $1,400.00, which 
should be deducted from the above amount, and would leave a balance of 
$3,600.00, for which he should hâve a decree against the complainânt, Geo. 
Parsons. 

"The Ruckert and Ott coupons, amounting to $536.00, should remain the 
property of Desvergers. They were purchased after he had ceased purchas- 
ing for Parsons, were bought by him individually, and no considération mov- 
ing from Parsons entered into the purchase. Whatever may be the custom 
among brokers In référence to past-due coupons matters little in this case. 
The évidence is that the Ruckert bonds were purchased with thèse coupons 
attached. See Deisvergers' test. lOth point, page 146, and Ruckert's answer 
Thèse bonds were the first ones purchased for Parsons. See his testlmony, 
cross interrogatory 12. They were dellvered to him without objection, in the 
condition In which they were bought, and he knew bonds were being bought 
with past-due coupons detached. See his testimony, page 9, ans. to 5th in- 
terrogatory. There is no évidence that the Ott bonds were ever purchased 
by Parsons, and naturally he cannot claim the coupons. Desvergers having 
omltted from hls cross bûl the allégation In regard to his clalm for salary, as 
set out in his answer, thls question is not passed on." 

Parsons and Desvergers respectlvely flled elaborate exceptions to the adverse 
findings of the master, each attaching to his exceptions ail the évidence relied 
upon to sustain his side of the case. The exceptions to the master's report, 
and the whole merlts of the litlgation, came on to be heard at the April term, 
18S8, when the cause was duly submltted to the court for décision. Two 
yeara la ter, at the April term, 1890, the court rendered a decree as foUows: 
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■•George Parsons, Oomplalnant, t. Maxime J. Desvergers, Thomas 'H. Harden, 
Francis J. Ruckert, Défendants. Bill. 

T And , , 

"Maxime J. Desvergers, Oomn'alnant, v. George Parsons, Défendant. Cross 

MU. 
"Final Decree, July 12, 1890. 

"Thla cause Came on to be heard at the Aprll term, 1888, and was argued 
by counsel; and thereupon, upon considération thereof, it is ordered, adjudged 
and decreed as folio ws, vlz.: 

"That tHè défendant Maxime J. Desvergers was the agent of George Par- 
sons, as alleged by George Parsons in hls original bill in this cause, and 
as such he Is bound fully to account to said George Parsons, and to pay over 
to hlm whatever balance there Is stlU in hls hands held as such agent. 

"That sald Maxime J. Desvergers shall exécute in due form, and shall de- 
llver ta said George Parsons, deeds of conveyance conveying to said George 
Parsons the légal title to two undivided third Interests in fee simple absolute, 
which interest he acquired, as the agent of George Parsons, from Thomas 
H. Harden and Francis J. Ruckërt, hls codefendants in the original bill in 
this cause, In six lots of ïand situated In the dty of Savannah, county of 
Chatham, state of Georgia, which are designated and known on the map 
or pian of the land of the esfatè of the late James M. Schley, made by John 
R. ïebéau; county surveyor of Chatham county, and dated August 15, 1872, 
as lots No. 45, No. 46, No. 47, No. 48, No. 49, No. 50, and which together 
constituté and form the rectàngular tract or parcel of land on which are 
located the office, the car shed, and the stables of the Coast Line Railroàd, 
and which Is used by said railroàd for dépôt purposes; and said tract or 
parcel 6f lànd is bounded on the north by Bolton street, on the east by the 
right of way of the Savannah, Florlda and Western Railroàd Company, on 
the south by a lane, and on the west by lot.No. 51, as designated and known 
on said map or plat. 

"That said Maxime J. Desvergers shall transfer, or cause to be transferred, 
to sald George Parsons, upon the books of the Coast Line Railroàd, seven 
shares of the capital stock of said Coast Llue Railroàd, which shares he ac- 
quired, as the agent of said George Parsons, from Francis J. Ruckert, one of 
the défendants in the original biU in this cause, yet never transferred to said 
Parsona 

"That Francis J. Ruckert, one of the défendants in the original bill In this 
cause, shall In due and proper form exécute and dellver to sald George Par- 
sons a transfer and conveyance of the claim he holds against the Coast Line 
Railroàd on àceount of sald railroad's right of way through land owned or 
controUed by hlm, the right to which claim said Desvergers, as the agent of 
George Parsons. acquired fropi said Ruckert, who, however, has never trans- 
ferred the same ont of hlmself. 

"That said Maxime J. Desvergers acquired the detached coupons In dis- 
pute in this cause after he had ceased to be the agent of George Parsons, and 
not as the agent of said Parsons, and he is consequently entltled to hâve and 
to hold the same to his own and exclusive use as his own property, free 
from the claim of the said George Parsons. That George Parsons, upon his 
receipt from Maxime J. Desvergers, and from Francis J. Ruckert, the con- 
veyances and transfers herein requlred to be executed, made, and delivered to 
hlm, shall pay Into this court, for Maxime J. Desvergers, the sum of one 
thousand dollars, In full for aU the services clalmed In the cross bill in this 
cause to hâve been rendered by sald Desvergers for said Parsons in respect 
to any and ail the matters and things, of whatsoever klnd or sort, mentioned 
In sald cross bill; and that George Parsons shaU pay the unpald balance of 
the fee and compensation of Geo. W. Owens, Esq., the standing master of 
the court, to whom this cause was referred, and that Maxime J. Desvergers 
shall pay the remainder of the costs incurred In this suit." 

October 3, 1890, Parsons' soliciter flled a pétition for amendment of the de- 
cree, so as to ccmply with the eighth equlty rule, and prescribe the tlme 
within which Desvergers should exécute and deUver to Parsons the deeds of 
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conveyance referred to In the decreé, and also the tlme wlthln whlch 
Desvergers should transfer to Parsons the railroad stock referred to, and the 
time within which Francis J. Euckert should exécute and dellver to Parsons 
the transfer and conveyance of the right of way claims referred to in said 
decree, which pétition does not appear to hâve been acted upon. November 
13, 1890, Parsons filed a bill ol review against Desvergers and Ruckert, where- 
in he set forth the history of the case, recited the decree rendered at the 
April term, 1890, pointed ont the failure to comply with the eighth equity 
rule, and prayed the court to review said decree, and to correct or supplé- 
ment the same so as to make it conform to the eighth eqnity rule, and for 
gênerai relief. 

To this bill of review both défendants entered an appearance, but Desver- 
gers alone answered, filing what he called an "answer and cross bUl," wherein 
he admitted that the decree sought to be reformed does not conform to the 
eighth equity rule, suggests that it was the fault of complainant's soliciter, and 
Informs the court that he does not contest the justice of reforming said decree, 
but submits that the costs of such reformation should be borne by com- 
plainant, and not by the défendant. The défendant, further in answer, re- 
quests the coiu-t to review that part of said decree (paragraph 3) which di- 
rects that he shall transfer, or cause to be transferred, seven shares of the 
capital stock of the Coast Line Railroad, in which connection défendant 
averred that it must hâve been an inadvertence that this matter was Injected 
into said decree, and that such transfer is made by said decree a condition 
précèdent to a recovery by the défendant of the compensation allowed Bim; 
and that he is thereby required to perform an impossibility, inasmuch as 
the said complainant, though requested by the défendant, has failed or re- 
fused to indicate the sériai numbers of the shares referred to, or to produce 
the script for the same,— and much more to the same purport; conduding 
with a prayer that said portion of said decree may be eliminated therefrom, 
and further praying the court to review said decree, and to correct or sup- 
plément the same, to give the needed aid to the défendant, and for ail other 
relief that may be necessary in the premises. Desvergers' answer was flled 
February 2, 1891. Without further proceedings apparent of record, on Feb- 
ruary 11, 1892, the court rendered what is denominated an "amended final 
decree," wherein the original final decree was amended so as to comply with 
the eighth equity rule, as prayed for by complainant, Parsons; and, in re- 
spect to the transfer of the seven shares of capital stock of the Ooast Line 
Railroad dlrected to be transferred by Desvergers to Parsons, the original 
decree was amended so as to operate said transfer by the force and efïect 
of the decree itself, practically as prayed for by the défendant, Desvergers. 

On the 29th of February, 1892, Desvergers notifled Parsons of the exécution 
by him (Desvergers) of the deed of conveyance of the land mentioned in said 
decree, without préjudice to his right of appeal from said decree. August 6, 
1892, Ruckert walvod his right of appeal, stating that he was only a nom- 
inal party to the proceedings, and thereupon Desvergers appealed to this 
court from the amended final decree, assigning as errora to be reviewed 
ail the findings in the said decree favorable to Parsons and adverse to him- 
self, without référence to whether the same were adjudicated In the decree 
of July 12, 1890, or in the decree rendered on the bUl in review February 11, 
1892. 

W. R Leaken, for appellant. 
George A. Mercer, for appellee. 

Before PAEDEE and McCOKMICK, Circuit Judges. 

PAEDEE, Circuit Judge, (after stating the facts as above.) The 
master's report shows that ail the matters in controversy between 
Parsons, the original complainant, and Desvergers, the main défend- 
ant and cross complainant, (and between them and ail other par- 
ties,) raised by the original bUl, amended bill, answers, crosë biUs, 
and replications, were submitted to and reported on by him; the 
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exceptions to the master'B report show that ail the said Issues were 
anbmitted to the court at the April term, 1888, for final adjudica- 
tion; aûd the decree of July 12, 1890, shows that the court at that 
time passed upon and adjudicated ail the rights and matters in 
controvergy, — ail the merits of the case, — Clearing nothing to be 
further disposed of, or in any wise open, except to carry the said 
decree Into êkecution. The decree itself was intended to be final, 
and was complète and formai in every respect, except that by inad- 
Tertence the eighth equity rule in respect to the exécution of the 
decree was not complied with, no time being therein prescribed 
within which certain conveyances and transfers ordered to be made 
by Desvergers and Kuckert should be executed. The decree meets 
aU the requireroents of a final decree, as it terminâtes the litiga- 
tion on the merits of the case, and setfcles the rights of ail parties. 
Many cases can be cited in support of this conclusion, from Eay v. 
Law, 3 Cranch, 179, down to McGourkey v. Railroad Co., 146 TJ. 
S. 536--569, 13 Sup. Ct 170, where the cases respecting final and in- 
terlocutory judgments are revlewed, and the distinctions between 
them pointed ont We content ourselves with citing Grant v. In- 
surance Co., 106 TJ. S. 430, 1 Sup. Ct. 414, where it is declared that 
"the rule is well settled that a decree, to be 'final,' within the 
meaning of that tenu as used in the act of congress giving this 
court jurisdiction on appeal, toust terminate the litigation of the 
parties on the merits of the case, so that, if there should be an 
aflarmaiice hère, the court below would hâve nothing to do but exé- 
cute the decree it had already rendered." 

Section 11 of the act of congress to establish circuit courts of ap- 
peals, by which this court is created and its jurisdiction deter- 
nùned, provides "that no appeal or writ of error by which any 
order, judgment or decree may be revlewed in the circuit courts 
ofappeals under the provisions of this act, shall be taken or sued 
out, except within six months after the entry of the order, judgment 
or decree sought to be revlewed." In this case the decree appealed 
from was rendered on February 11, 1892; it was rendered on the 
issues raised by a biU of review brought to review and correct 
errors of law on thé face of the decree rendered July 12, 1890. Un- 
der such a bill of review, no inquiry eau be made into the évidence 
of the case in order to show the decree to be erroneous in its state- 
ment and finding of facts. See Freeman v. Clay, 2 U. S. App. 254- 
267, 2 C. C. A. 587, 52 Fed. 1, where the rule is recognized and au- 
thorities collated. The issues made by the bill of review in this 
case and the answers thereto are solely in regard to matters of 
law apparent upon the face of the decree. The decree deals only 
with such matters of law, and in no respect deals, or attempts to 
deal, with matters based upon the évidence in the case. The ap- 
pellant assumes that the decree of July 12, 1890, was not a final 
decree, and that, no final decree being rendered in the case until 
February 11, 1892, his présent appeal brings before us for review 
the en tire case, and permits us to inquire into the évidence, and 
détermine whether the flndings of the master and of the court upon 
the merits of the case were correct or not. As we hâve shown. 
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the decree of July 12, 1890, was a final decree, and, as no appeal 
was taken therefrom witMn six months from tlie time of its rendi- 
tion, it can only be reviewed in this court, as in the court below, 
upon the bill of review which was ûled in the case, which bUl of 
review, as we hâve seen, opens up only matters of law apparent on 
the face of the decree. As to such matters there are no errors 
which need serions considération. The decree appealed from is 
afflrmed. 



GUNN V. BLACK et al. 

BLACK et al. T. GUNN. 

(Circuit Court of Appeals, Elglitli Circuit January 29, 1894.) 

Nos. 277 and 278. 

1. AccoTJNTiHO — Objections to Mabter's Report— Waiteb. 

Wtiere an order directiug an accoimtlng states the prlnclple to be fol- 
lowed, and no objection is made thereto untll after final decree, four 
years later,— tlie opposite party having dled in the mean time,— it is then 
too late to contend, for the flrst time, that certain matters plainly ex- 
cluded by the order ought to liave been talien into considération. 

3. Appeal— Review — Accounting. 

A revlewlng court wlU not, on an accounting between partners, re- 
verse the action of the court below In disallowlng, on confilcting évi- 
dence, certain claims which were flrst presented on exceptions to the 
master's report, when the considération of such claims was necessarlly 
excluded by the order under which the accounting was conducted, and 
when the opposite party and one of the booldieepers having knowledge of 
the matters had dled In the mean time. 
8. Pabtnekship— Dissolution — Sale of Pbopebtt by Résident Partner- 
Trusts. 

A résident managing partner, who is chargea wlth the duty of winding 
up the partnership affairs and selling its property, is the agent and trustée 
of his nonresldent copartner; and It is a breach of trust for him to be- 
come Interested as a purchaser of such property, elther alone or with others, 
wlthout his partner's knowledge, or to make profits out of the property 
at his partner's expense, and by so doing he renders himself liable to ac- 
count for the full value of the property at the time of the sale. 

4. Samb — CONVBTANCE op Partnership Ikterest— Eppect. 

A deed whereby a partner ownlng a two-thirds interest lu the partner- 
ship conveys to his copartner an "equal Interest" in ail the property of 
the firm wlll not, in the absence of a spécial provision to that efCect, 
operate as a release of the accounts of the firm, against the partners, 
respectlvely; but thèse, like other accounts, remain part of the firm 
property. 

Appeals from the Circuit Court of the United States for the East- 
em District of Arkansas. 

Thèse are cross appeals from a decree settUng an account between part- 
ners. March 1, 1870, John Gunn, William Black, and Thomas Moffet formed 
•a partnership under the name of John Gunn & Co., for the purpose of 
carrying on the sawmlU business in Monroe county, Ark. August 3, 1872, 
Gunn purchased the Interest of Moffet in the property of the partnership, 
and the two remainlng partners contlnued the business of the firm. Janu- 
ary 28, 1882, by a deed of that date, Gunn made Black an equal partner 
with himself In the property of the firm. The principal place of business 
of thls partnership was at Brinkley, In Monroe county, Ark., where its mill 
was located. The account books of the partnership were kept there. Black 
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resided there, and took a more active part In the management of the busi- 
ness thaû did Gunn, who llved In Memphls, Tenn. The original articles of 
copartnerBhlp provlded that Gunn should> glve no more attention to tho busi- 
ness than he should deem proper, but that Black should glve his Personal 
attention to the management of the workmen, and to the mill, and to what- 
ever business should be transacted thereat. Thèse provisions appear to hâve 
been kept In mlnd, and complied wlth, through the entiro existence of the 
flrm. The partnérshlp was engaged In active business as such until 1882, 
when It had accumulated property worth at least $150,000. Subséquent to 
that year, the partners were engaged In selllng the property of the flrm, 
and In wlnding up the affalrs of the partnership; but as most of the prop- 
erty was In Monroe county, Ark., where Black resided, he conducted the 
business of selling it, and of wlnding up the partnership affalrs, as he had 
before conducted the active business of the flrm in that county. October 
3, 1888, Gunn commenced this suit agalnst Black to dissolve the partner- 
ship, and to settle the accounts between the partners. September 16, 1889, 
the spécial master who had been appointed by the court to state the accounts 
of the partners flled hls report. A few days later, Black died intestate, and 
thls suit was revlved agalnst his admlnlstratrix, widow, and helrs at law, 
who, for convenlence, will hereafter be called the défendants. The com- 
plalnant flled many exceptions to the master's report, and' October 27, 1890, 
flled an amended complaint. December 14, 1892, the final dècree was ren- 
dered, from which both parties hâve appealed. 

George Gillham, for complainant, Gunn. 

John J. Horïior and M. L. Stephenson, (Jacob Trîeber, on the brief,) 
for défendants. 

Before SAISHBOEN, Circuit Judge, aùd THAYER, District Judge. 

SANBOEN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The first supposed error assigned by the complainant cannot be 
sustained. It is that the master did not charge Black, as managing 
partner of the flrm, with ail of the money and property that went 
into his possession, and crédit Mm only with his proper disburse- 
ments, but stated an account between the flrm and each of the 
partners, in the usual form. While Black was the active manager 
of the business of this partnership at Brinkley, where the mill was 
situated, the record in this case clearly discloses the fact that during 
several years of its existence the complainant coUected at Memphis, 
where he lived, large amounts of moneys of the flrm, conducted its 
business with banks in that city, and generally received and dis- 
bursed as much, if not more, of the funds of the flrm, than did his 
partner, Black. Moreover, the account books of the partnership 
were kept in the same manner in which the master has stated thèse 
accounts, and the order appointing him directed him "to state the 
separate account of the plaintiff and défendant as the same appears 
from the books, and report the same to the court." 

Nor was it error. for the court to direct the master to state thèse 
accounts from the books alone, and to report this statement to the 
court This order was made October 26, 1888, shortly after the 
commencement of the suit; and no objection to it, no motion to re- 
commit the case to the master for a further accounting, no com- 
plaint conceming it, was made, until it was assigned as error after 
the final decree in 1892. It was then too late for the complainant 
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to object, if there had been error, and there certainly was not. A 
master in cbancery is an offlcer appointed by thé court to assist it in 
obtaining information requisite to its décision. He is usually ap- 
pointed to take and report testimony, to state accounts, to compute 
interest, to ascertain the value of annuities, to report tlie amount 
of damages in particular cases, or to perform like duties. His re- 
port, when made, is merely advisory. The court may conflrm, 
modify, or reject it, and must itself décide the issues presfented in the 
case. It cannot refuse to perform its duty to détermine by its own 
judgment the controTersy before it, nor can it delegate the perform- 
ance of that duty to any of its offtcers, without the consent of the 
parties. It follows that it is entirely in the discrétion of the court 
to détermine, subject to the ruies of évidence, the extent and char- 
acter of the information the master it appoints shall obtain and re- 
port for its guidance. Kimberly v. Arms, 129 U. S. 512, 523, 9 Sup. 
et. 355. 

Three hundred and eighty-nine vouchers for amounts aggregat- 
ing about $100,000 were produced by complainant, from which, 
and the évidence accompanying them, it appeared that he had 
paid about this amount on account of the debts of the partnership, 
and that he had never received crédit for any of it on the account 
books of his firm, or on the master's report The court below re- 
fused to aUow Mm any part of this amount, and this ruling is re- 
peatedly assigned as error, and is the principal ground of com- 
plaint. Most of thèse vouchers appear to hâve been made, and 
the amounts they represent appear to hâve been paid, in the years 
1872, 1873, 1874, and 1875. During those years, Black was run- 
ning the sawmUl at Brinkley, and selling and shipping lumber to 
varions parties, on account of the ârm. Many of thèse customers 
resided in Memphis, and the bills of the firm against them were 
coUected in that city. Some of thèse bills were coUected by the 
complainant, and in that way he received moneys of the firm which 
shouid be charged against him, if he is to be credited with the 
amount of thèse vouchers. He admits in his own testimony that 
he shouid be charged with |19,531.82 that does not appear against 
him on the books or in the master's report. On thèse books are 
«till found accounts against customers of the firm, who were solvent, 
aggregating many thousands of dollars, which were, in ail prob- 
ability, paid to some one; but no payment has ever iDcen credited 
on the books, nor has the amount paid been charged to any one. 
Who coUected thèse accounts? The cash received by this firm, 
according to its books, for the 29 months ending August 1, 1872, 
averaged $2,223.31 per month. The cash received by the firm, 
according to thèse books, for the 36 months commencing August 1, 
1875, averaged $4,321.08 per month. But the cash received by 
this firm, according to thèse books, for the 36 months intervening 
between August 1, 1872, and August 1, 1875, averaged only $575.09 
per month. This was the period during which the complainant 
paid most of the amounts he présents thèse vouchers for; and if 
the firm business was inereasing during thèse years, as its subsé- 
quent record strongly indicates, this cash account is very persua- 
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siveevidenice that some one must;haTe collected t,or the flrm a 
very large portion, if not ail, of the money expended for thèse 
iTçuchieçs. If the business yielded a monthly income in amount 
halfwà.y Ijetween the average of the 29 months before and that of 
the 36 months after this period, it would hâve produced $96,893.60 
more in thèse three years than it is credited with on the books of 
the flrm. Joseph Tomlinson was bookkeeper of the flrm at Brink- 
ley from Jannary, 1873, untlL January 1, 1880. R. B. Davis, the 
spécial piaster who stated the açcount in the court below, was the 
bookkeeper of the firm from January 1, 1880, until May 1, 1886. 
J. M. Folkes was the bookkeeper of the flrm from April 1, 1887, 
until this suit was commenced. About the year 1885 the com- 
plainant leamed that the amounts he had paid upon some of thèse 
Touchers had not been credited to him on the books; and there- 
upou, in that year, at the suggestion of himself and Black, the two 
bookkeepers, Tomlinson and Davis, who had some, if not ail, of 
thèse Touchers, prepared lists of the débits and crédits wMch each 
of the partners was entitled to as against the flrm, for the pur- 
pose of enabling them to settle their accounts with each other. In 
the Ust of crédits to the complainant thus prepared, the amounts 
evidenced by most of thèse Touchers appeared, and yet the différ- 
ence between the balances due the flrm from the two partners was 
less than $5,000, according to thèse lists. No settlement was ef- 
fected, and in 1887 the bookkeepers Davis and Folkes, who had 
some if not ail of thèse Touchers, prepared lists of the débits and 
crédits of each of thèse partners as against the flrm, in like man- 
ner. The list of crédits to the complainant which thèse book- 
keepers made contains many of the amounts cTidenced by thèse 
vouchers, and yet the différence between the balances due the 
firm by thèse partners ip 1887 was less than |1,000, according to 
thèse lists. The master'a report makes the différence between thèse 
balances in 1889 |3,953.21. If the amounts of thèse vouchers 
should now be credited to the complainant, after debiting him with 
the amount he admits he received, it would make it appear that 
the différence in the balances of the two partners was more than 
$75,000 during ail the time after 1884 If this. was the true state 
of the accounts, it is strange that none of thèse bookkeepers dis- 
covered it. Moreover, the bookkeeper Folkes testifies that a copy 
of the account he and Davis made in 1887 was sent to complain- 
ant; that the complainant discussed it with him, and objected to 
a few items, which did not amount to $5,000 in the aggregate. In 
the original iComplaint no spécial mention is made of the failure 
of the firm Or of Black to crédit the complainant with this large 
amount which does not appear on the books, although the com- 
plainant knew as early as 1885 that the amounts of thèse vouchers 
were not credited to him on the books. The order appointing the 
master on October 26, 1888, directed him to state the accounts 
according to the, books, and no objection was made to this order 
until long after the death of Black, although it clearly excluded the 
Touchera from the considération of the master. The master's re- 
port was filçd èeptember 16, 1889, and in that month Black died. 
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Joseph Tomlinson, the bookkeeper from 1872 to 1880, is aiso dead; 
and it was not until January 28, 1890, when he filed Ms exceptions 
to the master's report, that the complainant first asked for an al- 
lowance of the amounts evidenced by thèse vouchers. In view of 
thèse facts, — that the complainant received |19,531.82 of the mon- 
eys of the flrm that were not chargea to him on its account books; 
that he collected moneys of the flrm in Memphis, deposited them in 
bank accounts which he used, and generally managed the flnancial 
affairs of the flrm in that city during the years when most of thèse 
vouchers were made; that the cash which appears by the books to 
hâve been received by the flrm at Brinkley during this period is 
nearly flOO,000 less than the members of the flrm must hâve col- 
lected if the business increased as the receipts before and after 
this period indicate that it did; that the bookkeepers of the flrm 
(men who were most likely to hâve knowledge concerning thèse 
accounts) made two independent statements of them in différent 
years, in which the complainant was given crédit for most of thèse 
vouchers, and yet the state of the account between the partners 
shown by thèse statements is substantially the same as that found 
by the master; and the further fact that Black and the bookkeeper 
of the flrm during this period were both dead before this claim 
was presented in this suit, and we are thus deprived of the ex- 
planations and countercharges they might hâve presented, — we are 
of the opinion that it wôuld be extremely dangerous to now allow 
this large claim, and that this ruling of the circuit court ought 
not to be disturbed. Where the court below has considered con- 
flicting évidence, and made its flnding and decree thereon, they 
must be taken as presumptively correct; and unless an obvions 
error has intervened in the application of the law, or some serions 
or important mistake has been made in the considération of the 
évidence, they must be permitted to stand. Warren v. Burt, 58 
Fed. 101; 1 Tilghman v. Procter, 125 U. S. 136, 8 Sup. Ct 894; Kim- 
berly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355; Evans v. Bank, 141 
U. S. 107, 11 Sup. Ct. 885; Furrer v. Ferris, 145 U. S. 132, 134, 12 
Sup. Ct. 821. 

The thirteenth error assigned is that the complainant was 
charged |500, December 17, 1881, as paid him by James Keilly; 
and it is âustained, because Mr. EeUly testifles, and the account 
books of the Brinkley Oil Company, of which he was président, 
show, that this amount was not paid to the complainant by Mr. 
Eeilly, or the company of which he was président. 

The sixteenth error assigned is that the complainant is not cred 
ited with several items, aggregating $1,280.84; and it is sustained, 
to the extent of $1,155.84, because it appears from the testimony 
of the bookkeeper Linsted that items aggregating that amount ap- 
pear to the crédit of the complainant on the partnership's books 
of original entry, which were not posted to the ledger, and hence 
were omitted from his crédits in the master's report and in the 
decree. 

' 7 C. O. A. 105. 
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The eighteenth error assigned is that Black should be chargea 
Vith |2,223.30 more than he is charged with in tlie decree; and 
it is stistained, to the extent of $100, because the record discloses 
that an item of $131.95 charged to him on the books of original 
entry was ppsted as $31.95, and thus this $100 was not debited to 
him in the master's report or in the decree. 

From 1882 until the commencement of this suit, the flrm of Gunn 
& Black was selling its property and winding up its business. 
Gunn stiU lived in Memphis, and Black negotiated the sales of the 
property of the ârm, and managed the business at Brinkley, where 
he lived. In the management of this business, he was the agent 
and trustée of his partner. It was hîs duty to sell the partnership 
property at.the best price he could obtain for it, and to look solely 
to the interest of the flrm while he was selling its property. The 
law guards the flduciary relations with jealous care. It exacts 
good faith and fair dealing between partners, to the exclusion of 
ail arrangements which could possibly afEect injuriously the profits 
of the flrm. It aims to prohibit the possibility of a conflict be- 
tween the duty of a trustée and his personal interest. The inter- 
ests of vendor and purchaser are diametrically opposed. To the 
vendor the highest price, to the purchaser the lowest price, is the 
greatest good. For the agent of a vendor to permit himself to be- 
come interested in a purchase from his principal is to inaugurate 
so dangerous a conflict between duty and self -interest that thi» 
has long been wisely and strictly forbidden. No man, whether he 
be principal or agent, can be a vendor and a purchaser at the same 
time; and the agent of a vendor, who intentionally sells his prin- 
cipal's prpperty at less than he can readily obtain for it, or who 
intentionally becomes interested, as a purchaser, in the subject- 
matter of Ms agency, violâtes his contract, betrays his trust, and 
makes himself liable for the fuU value of the property at the time 
of the sale, or for the profits he dérives as a purchaser, at the op- 
tion of his principal. Warren v. Burt, 7 C. 0. A. 105, 58 Fed. 101; 
Kimberly v. Arms, 129 U. S. 512, 527, 9 Sup. Ct 355; Michoud v. 
airod, 4 How. 503, 554, 555; Bigelow v. Walker, 24 Vt. 149; Dun- 
lap's Paley, Ag. (4th Am. Ed.) 25. 

This record clearly shows that Black violated his trust; that he 
sold partnership property to himself at less than its value; that 
he sold property of the firm at less than its value to other parties, 
with whom he was at the same time clandestinely interested as a 
purchaser; and that in one instance, without his partner's knowl- 
edge, he gave away a thousand dollars of the property of the firm, 
in the hope that this might beneflt himself and his friends. In 
aU thèse cases, equity demands that he be charged with the 
amounts lost to the flrm by this course of action. 

Accordingly, $300 wUl be charged to the défendants, under the 
twenty-ninth error assigned, because Black sold lot 5, block 35, in 
the town of Brinkley, — which was partnership property, and was 
worth $1,000, — to himself, for $700, and caused the lot to be con- 
veyed by the members of the firm to Salinger for that price, who 
afterwards conveyed it to him (Black) for the same price; thus 
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deceiving Gunn, at the time he signed the deed, as to the real 
purchaser, and inducing him to join in the conTeyance in reliance 
upon the good faith of his partner. 

|2,520 wiU be charged to the défendants, under the thirtieth error 
assigned, because Black sold 280 acres of the lands of the firm, 
which were worth $4,480, to himself and one McKeown, for |1,960, 
but concealed from his partner the fact that he was a joint pur- 
chaser with McKeown, and caused the title bonds to be made in 
the name of McKeown only. 

Interest at 6 per cent, per annum from January 1, 1874, until 
December 14, 1892, on the |821 allowed by the court below for the 
moneys expended by the firm in purchasing, and building improve- 
ments in and prior to 1873 upon, the lot owned by Black, and kept 
by him as a homestead from that time iintil he died, which amounts 
to 1886.68, will be charged to the défendants, under the thirty- 
second error assigned, because, during ail thèse years, Black had 
the sole use and benefit of this expenditure. 

Under the thirty-fourth error assigned, |1,000 wUl be charged 
against the défendants, because, without his partner's knowledge, 
Black subscribed and paid that amount from the funds of the firm 
towards the construction of a bridge at BrinMey in 1887, and the 
money thus paid was used to purchase lumber and merchandise of a 
corporation and a partnership doing business at Brinkley, in which 
Black was hea-vily interested, se that he derived a profit at the ex- 
pense of the firm, which had long retired from active business. 

Turning now to the cross appeal of the défendants, the principal 
error they assign is that the court below did not hold that the 
effect of the deed of January 28, 1882, from the complainant to 
Black, was to satisfy and release the accounts owing to the firm 
by the partners respectively, and to settle the accounts between 
them to that date. According to the books of the partnership, 
Black wias then owing it |18,145.14, and Gunn was owing it |10,- 
188.76. Prior to August 3, 1872, Gunn, Black, and Moffet each 
owned an interest of one-third in the partnership property. On 
that day, Gunn bought the interest of MoflEet for |10,000, and 
from that time until he made the deed of January 28, 1882, he 
owned an interest of two-thirds, and Black an interest of one-third, 
in the property of the firm. The accounts owing to the partnership 
were property of the firm, as much as its other personal property 
or its real estate, and the accounts owing the firm by the partners 
were no less the property of the firm than the accounts owing to it 
by Etrangers. No intention to satisfy or release either of thèse 
accounts against the partners, or to diminish the property of the 
firm in any way, is expressed in the deed. The record contains 
much paroi évidence offered to explain or modify this instrument, 
or to show the intention with which it was made; but this testi- 
mony is contradictory, confused, and unsatisfactory. Moreover, 
the deed is clearly complète in itself ; its subject-matter is clearly 
and definitely described; its terms are plain and unambiguous; 
and it is not subject to addition, modification, or variance by 
paroi évidence. It must stand as it reads. By its terms, it con- 
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veys to BkcK "an equal interest in anj and ail of the property of 
the ftrrti ot John Gunn & Company and in the property of the flnù 
of Gunn & Black. Said property includes ail of the property, real, 
Personal, aiid nlixed, accumulated by the flmis of John Gunn & 
Company and Gunn & Black, respectively, since the 12th day of 
March, 1870. To hâve and to hold, an equal one-half interest in 
said granted and bargained property, reaJ, personal, and mixed, 
of erery kind and description, owned or partly owned by me, as a 
partner of the aforementioned firm." 

There are no better rules for the construction of such a deed 
than (1) that the court may put itself in the place of the grantor, 
for the purpose of discovering his intention, and then, in view of 
ail the facts {jmd circumstances surrounding him at the time of the 
exécution of the instrument, consider how the tenus of the deed 
may affect the subject-matter; and (2) that, when the intention is 
manifest, it wlll control in the construction of the deed, without 
regard to technical rules. Prentice v. Storage & Forwarding Oo., 
58 Fed, 437; i Witt v. Kailway Co., 38 Minn. 122, 127, 35 N. W. 862; 
DriscoU T. Green, 59 N. H. 101; Johnson v. Simpson, 36 N. H. 91; 
Walsh V. Hill, 38 Cal. 481, 486, 487. The application of thèse rules 
to this deed leaves no room for doubt that the intention of the 
grantor was to conrey to his partner one-sixth of ail the partner- 
ship property, and thus to vest in him an equal interest in aU 
its assets, including its accounts against the partners themselves. 
That intention the deed clearly expresses, but it expresses no more; 
and the court below rightly gave it this effect, and this only. 

Another supposed error assigned by the défendants is that the 
court, after givlng this effect to the deed, did not crédit Black, in 
the accounting, with the $11,000 he paid Gunn for this sixth 
interest in the partnership. But this was not error. The $11,- 
000 was paid by Black to d,ischarge his individual liability to his 
partner, and not in payment of any flrm debt, and it was properly 
excluded from the partnership accounts. 

In thèse appeals the complainant assigned 42 errors, and the de- 
fendants assigned 6. "We hâve carefuUy examined ail of the évi- 
dence relating to each one of them. We hâve discussed those 
which question the fundamental rules by which the court was 
guided in this accounting. We hâve indicated those which we 
thihk should be sustained, and given our reasons for our opinion. 
Many of the rulings complained of, that we hâve not speciflcally 
mentioned, are governed by the rules we hâve already announced; 
and in none of them has any such error intervened in the applica- 
tion of the law, or any such mistake in the considération of the évi- 
dence, as would warrant Us in disturbing them. 

The decree below is reversed, and the cause remanded, with in- 
structions to the circuit court to vacate ail proceedings taken to 
exécute the decree, and to enter a decree in conformity to the vlews 
expressed in this opinion, to the effect that the complainant shall 
recover of and from the défendant Bena Black, administratrix of 

'7 0. O. A. 293. 
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the estate of William Black, deceased, $13,302.40, and interest 
at 6 per cent per annum from December 14, 1892, (instead of the 
$10,070.88 named in the former decree,) to be paid ont of the lands 
allotted to the défendants by the commissioner, Parker C. Ewan, 
substantially as provided in the former decree. The eomplainant, 
John Grunn, wiU recover of the défendants three-fourths of his costs 
in this court in each of thèse appeals. 
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(arcult Court of Appeals, Elghth Circuit January 29, 1894.) 

No. 347. 

CiBcniT CouBT DP Appeals— Appellate Jubisdictioii. 

An order made for the piu-pose of executlng a decree, after an appeal 
from such decree lias been perfected, but reserring final action until a 
commissioner should report his proceedings to the court at a subséquent 
term, is not subject to review on appeal. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

George Gillham, for appellant. 

John J. Homor and M. L. Stephenson, (Jacob Trieber, on the brief,) 
for appellees. 

Before SANBOEN, Circuit Judge, and THAYEE, District Judge. 

SAINBORN, Circuit Judge. For convenience, the appeUant is 
termed the eomplainant, and the appellees the défendants, hère, 
as in the preceding opinion in cases No. 277 and No. 278, between 
the same parties. 60 Ped. 151. 

After both the eomplainant and the défendants had appealed to 
this court from the decree made December 14, 1892, (the appeals 
from which decree hâve just been decided,) and after the eomplain- 
ant had giyen an appeal bond, which had been approved by the 
court, and which operated as a supersedeas per se, the circuit court, 
on the motion of the défendants, made an order for the purpose of 
executing the decree below, to the effect that unless the eomplain- 
ant should sélect by May 1, 1893, from certain lands aUotted to the 
défendants, those which he would accept, at their appraised value, 
in satisfaction of the amount of money decreed to be due to him from 
the défendants, a commissioner appointed by the court should make 
the sélection, should exécute deeds of the lands selected to the par- 
ties in accordance with the order, and report his proceedings to the 
court at its next succeeding term. The appeal now before us is 
from this order. 

The order was undoubtedly erroneous. Both parties had ap- 
pealed from the decree. That decree was in the complainant's 
favor, so that it is difficult to see how the défendants could suffer 
any damages through the complainant's appeal. Moreover, his ap- 
peal bond, which was approved by the judge, was conditioned that 
he should prosecute his appeal to effect, and answer ail damages and 
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costs if he failed to make good hia plea; and a bond so fconditîoned, 
when the appeal is perfected in time, as this was, opérâtes as a 
supersëdeas per se, and suspends the power of the court below to 
proceed f urther in the case by executing its decree. Kev. St. §§ 1000, 
1007, i012; Supp. Ker. St. p. 904, § 11; Gay t. Parpart, 101 U. S. 
391. tJpon a proper application presenting thèse facts, a writ of 
supersëdeas might hâve been issued by this court, staying the pro- 
ceedings of the court below untU the décision of the appeals from 
the decree. Supp. Eev. St p. 904, § 11; Hardeman v. Andersen, 4 
How. 640; Adams v. Law, 16 How. 144; Ex parte Milwaukee R. Co. 

6 WalL 189. 

But the act establishing this court gives it no jurisdiction to re- 
view such an order as that now before us upon an appeal. That act 
provides "that the circuit courts of appeals established by this act 
shall exercise appellate jurisdiction to review by appeal or by writ 
of error final décision in the district court and the existing circuit 
courts in ail cases other than those provided for in the preceding 
section of this act." 26 Stat c. 517, | 6; Supp. Eev. St. p. 903, § 6. 

Under this statute, a final judgment or decree which détermines 
ail the matters in controversy in the suit, or a judgment or decree 
that flnally détermines the rights of some of the parties to the litiga- 
tion whQ are claimed to be separately, not jointly, liable with others 
against whom the litigation continues, (Hill v. Eailroad Co., 140 
U. S. 52, 11 Sup. et. 690,) or a decree which détermines a collatéral 
matter distinct from the gênerai subject of litigation, and flnally 
settles that controversy, (Central Trust Co. v. Grant Locomotive 
Works, 135 U. S. 207, 224, 10 Sup. Ot. 786,) is. subject to review in 
this court by writ of error or appeal, (Forgay v. Conrad, 6 How. 201, 
204; Bronson v. Eailroad Co., 2 Black. 524, 529; Thomson v. Deajr, 

7 Wall. 342, 345; Trustées v. Greenough, 105 U. S. 527; Williams v. 
Morgan, 111 U. S. 684, 689, 4 Sup. Ct. 638; Central Trust Co. v. 
Hiawassêe Co., 2 U. S. App. 1, 1 C. O. A. 116, 48 Fed. 850; Grant 
V. Eailroad Co., 2 U. S. App. 182, 1 0. C. A. 681, 50 Fed. 795; Potter 
V. Beal, 5 U. S. App. 49, 2 C. C. A. 60, 50 Fed. 860.) 

But with the exception of orders granting or continuing injunc- 
tions, this statute gives no jurisdiction to this court to review any 
order made in the progress of the case, before or after judgment or 
decree, which does not embody in itself a final décision of the sub- 
stantial rights of some of the parties to the suit, or to the con- 
troversy it aiïects. McLish v. Eoff, 141 U. S. 661, 665, 666, 12 Sup. 
Ct. 118; Eailway Co. v. Eoberts, 141 U. S. 690, 12 Sup. Ct. 123; 
Hohorst V. Packet Co., 148 U. S. 262, 13 Sup. Ct. 590. 

The order hère in question was certainly not a final decree. It was 
not based upon, and did not embody, any final décision of any of the 
rights of the parties to this suit. It expressly provided that the 
commissioner, after selecting the lands, and executing the deeds 
of them to the parties, should report his proceedings to the court 
at the succeeding term. This was an express réservation of final 
action until the report should be received. The order was a mère 
direction of the court concerning the method of executing its decree, 
— an order that would hâve been entirely within its discrétion, 
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if the decree had not been superseded by the appeal. It was not 
subject to review by appeal in this court. Smith v. Trabue, 9 Pet 
4, 7; Oallan v. May, 2 Black, 541; Barton v. Forsyth, 5 Wall. 191. 
!For want of jurisdiction in this court, this appeal is dismissed, 
with costs. 
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(Circuit Court, B. D. Michlgan. January 31, 1894.) 

No. 3,320. 

L HOESB AND StBBET RAILBOADB — VOID ObDINANCB— BSTOPPEL. 

A grant, by ordlnance, to a street-railway company, was extended, . by 
subséquent ordinances Imposing new obligations, to a period beyond ttie 
llmit of the corporate life of tlie company. Tlie franchises of the Com- 
pany were thereafter transferred in turn to two différent corporations, 
whose charters dld not expire within the term of the extended grant. 
^Held, that the extended grant was void upon the ground that it could not 
exceed the normal life of the original company, and that the enf orcement 
of new obligations, dlscharged at great expense by the new companies, 
would not estop the city, in view of statutory restrictions, from denying 
a grant in the streets by any other act than an ordlnance "duly enacted 
for the purpose." How. Ann. St. Mich. § 3548. 

S. Samx. 

An ordlnance, imposing new obligations, extended a grant beyond the 
limit of the corporate life of a street-railway company. ^Held>, that such 
ordlnance constituted a valid, subsisting con tract during the term of the 
corporate life of such railway company, and that the city was not there- 
by estopped from asserting the right to oust the grantee of such railway 
company (whose charter did not expire within the term of the extended 
grant) from the occupation of the streets after the expiration of such 
term. 

In Equity. Suit in the circuit court of Wayne county, Mich., 
by the city of Détroit against the Détroit City Eailway Company, 
the Détroit Citizens' Street-Railway Company, Sidney D. Miller 
and William K. Muir, trustées, and the Washington Trust Com- 
pany of the City of New York, for an injunction to compel the 
removal of tracks from the streets, and to restrain respond- 
ents from operating a street railway therein. The Washington 
Trust Company of the City of New York removed the cause to 
this court, and a motion to remand was thereafter denied. 54 
Fed. 1. A motion by complainant to postpone the hearing on 
bUl and answer, or to dismiss the complaint, was also denied. 55 
Fed. 569. The cause ^was afterwards heard on bUl and answer, 
and the injunction was refused as to certain Unes of raUs, and a 
further hearing ordered in respect to the remaining Unes (56 Fed. 
867), which hearing is now accordingly had. 

C. A. Kent and Benton Hanchett, for complainant. 

EusseU & Campbell, Brennan, Donnelly & Van de Mark, Henry 
M. Duflaeld, Otto Kirchner, F. A. Baker, Ashley Pond, and Sidney 
T. Miller, for défendants. 

Before TAFT, Circuit Judge, and SWAN, District Judge. 
v.60F.no.2— 11 
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TAPT, Gir«yalt Judge. This is a suit in equity, brought by the 
éity *6f I)ète(Jit for an injonction to compel the Détroit Citizens' 
Street-SéU^ay Company to cease the running of its cars, and to 
remove its Pailway tracks from thé streets of the cily. The cause 
was heard on bill and answer in the spring of 1893, and every 
question was then decided save one. This the court reserved for 
further argument, and gave leave to the parties to amend their 
pleadings, and, to introduce évidence in respect to it. The case 
is fuUy stated in the opinion of the court at the former hearing, 
reported in the fifty-sixth volume of the Fédéral Reporter, page 
867. For the better understanding of the question now to be de- 
cided, hovrever, it is necessary to state again the main facts of 
the case, and to give a brief synopsis of the préviens décision. 

On Novêmbér 24, 1862, the comnion council of Détroit granted 
to certain persons about to secure incorporation under the laws 
of Michigan as the Détroit City Railway a right to construct and 
operate a street railway ' in the streets of the city, on certain con- 
ditions, for the tenu of 30 years from the date of the ordinance. 
The Détroit City Railway was accordingly organized on May 9, 
1863, with a coi^poraté life, limited, as required by the incorporating 
statute, to 30 years. It accepted the terms of the ordinance, and 
built and operated the railway as authorized. On November 14, 
1879, the common councH passed another ordinance, which imposed 
new and différent obligations on the railway company with re- 
spect to taxes, new liens, and other matters, and extended the grant 
of 1862 for 30 years from November 14, 1879. By ordinances of 
1887 and 1889, the obligations of the railway company in respect 
to taxes, rates of fare, and the extension of Unes were again varied, 
and the new grant of 1879 was confirmed. The railway company 
accepted in writing the ordinances of 1879, 1887, and 1889, on the 
faith of the grant of 1879. In December, 1890, the Détroit City 
Railway conveyed ail its property and franchises to the Détroit 
Street-Railway Company, a corporation newly organized for 30 years 
from that date. After operating the railway until October, 1891, 
this company in turn conveyed ail its property and franchises to the 
Détroit Citizens' Railway Company, another new corporation, or- 
ganized for 30 years from September, 1891. The last-named com- 
pany has operated the street railways received by it from its prede- 
cessors until the présent time, and is the principal défendant against 
whom relief is sought. On March 29, 1892, the common council 
passed an ordinance in which, after reciting that the ordinance of 
1879 was beyond the power of the common council passing it, in 
so far as it purported tô extend the grant beyond the corporate 
life of the grantee, the ordinance was amended by limiting the 
opération of the grant to May 9, 1893, the day when the corporate 
life of the grantee the Détroit City Railway must end. 

At the hearing upon the biU and answers four questions were 
presented, argued, and decided. 

The first and most important was whether the grant until 1909 
was valid. The holding of the court was that the city had no power 
to grant a vested right in its streets except as it was conferred in 
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the statutes of MicMgan providing for the incoi-poration of street- 
railway companies, and limiting their corporate lives, in accordance 
with the Michigan constitution, to 30 years; that the function of 
the city, as defined by those statutes, was nothing but a consent, 
with such conditions as the city might impose, to the exercise by the 
duly-incorporated raUway company of its state-given franchise to 
construct and operate a street railway in the streets of the consent- 
ing city; that by the rule of strict construction in favor of the pub- 
lic, enjoined upon courts in interpreting the meaning of grants of 
power to municipal corporations, the consent of the city could not 
be of longer duration than the franchise, the exercise of which was 
to be consented to; and that, inasmuch as such a franchise was 
limited in duration to the normal life of the railway company upon 
which it had been confa-red by the state, the city's power of consent 
to its exercise was simUarly limited. It was therefore decided 
that the ordinance of 1879, in so far as it purported to give the right 
to the railway company to occupy the streets after May 9, 1893, was 
beyond the city's power as a grant, and was not binding. 

The second question was on a plea of res judicata, which need» 
no notice hère except to say that the plea was not sustained. 

The third question was presented on defendant's objection that, 
if the ordinance of 1879 was ultra vires, then the city was seeking 
relief from its own wrong, and, as the parties were in pari delicto, a 
court of equity would leave them where it found them, and dismiss 
the bill; and the case of St Louis, V, & T. H. E. Co. v. Terre Haute 
& L E. Co., 145 U. S. 393, 12 Sup. Ct 953, was cited to sustain the point 
It was held that the rule relied on dld not apply; that the common 
councU, in the valid exercise of législative power, had revoked the 
license of the railway company to remain in the streets after May 
9, 1893; that thereafter the use of the street by the street-railway 
company, being unauthorized, became a nuisance; and that the 
public, for whom the city, in its control of the streets, acted merely 
as trustée, could not be denied the ordinary équitable remedy for 
abating a nuisance, because a common council, years before, had 
assumed to bind the public by a longer grant than it had power to 
make. It might well hâve been added that the principle invoked 
by défendants bas application only where a court of equity is asked 
to aid a wrongdoer, as, for example, one who has entered into, and 
partiaUy or wholly executed, a contract which is ultra vires because 
its exécution is an offense against the law, or a plain contraven- 
tion of public policy (Thomas v. Richmond, 12 Wall. 349; St. Louis, V. 
& T. H. R Co. V. Terre Haute & L R. Co., 145 U. S. 393, 395, 12 Bup. 
Ct. 953), or one who has made and entered upon the exécution of 
an ultra vires contract with the deliberate intention of evading the 
known limitations of the law. Common Council v. Schlich, 81 
Mich. 405, 45 N. W. 994, It does not apply to a case like the prés- 
ent, where parties in entire good faith, with no intent to violate 
law or public policy, but by reason of a common mistake of law, 
make a contract, a stipulation of which is not binding to its full 
extent, — ^not because it is immoral or unlawful or against public 
policy, but simply for want of statutory power in the stipulating 
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party. In such a case, to use the langnage of Mr. Justice Mathews, 
"the policy of the law extends no f urther than merely to def eat what 
it does not permit, and imposes on the parties no penalty." Chap- 
man v. County of Douglas, 107 U. S. 348, 356, 2 Sup. Ct 62. 

The fourth question was one of estoppel. It was contended by 
the défendants that the city was estopped to assert the invaliditv of 
the grant until 1909, because, on the faith of it, the défendants hâve 
inyested very large sums of money in repaving the streets between 
the tracks, in relaying tracks, and in extending new lines on the 
demand of the city authorities, and also in equipping its lines with 
electric motive power. It \yaa held that, as the railway company 
was chargea with a knowlçdge of the city's powers, no estoppel 
could supply a want of power, and that the défense was bad. 

In discussing this question it was suggested by the court that the 
averments of the answers somewhat ol^curely raised another and 
a différent question of estoppel, growing out of the transfer of 
the property and franchises of the old company to the new com- 
panies. The new companies had corporate lives extending beyond 
1909, and there was no want of power in the city to confer a grant 
of that duration upon them. The question was this: If the city 
enforced against the new companies obligations created by the or- 
dinances of 1879, 1887, and 1889, and not contained in the ordinance 
of 1862, and thèse obligation» were discharged at great expense by 
the new companies on the faith of the extension of the grant until 
1909, would this constitute a confirmation by the city in pais di- 
rectly to the new companies of the invalid grant of 1879? As the 
question had not been argued> ai further argument was ordered, with 
leave to amend the pleadings and take évidence upon the point re- 
served. The pleadings were accordingly amended, the question has 
been argued, and is now to be deeided. 

The first objection made to the claim of estoppel is that under the 
laws of Michigan a municipal corporation cannot be estopped to 
deny a street-raiiway grant It is contended that the only way of 
«ecuring such a grant from the public is by ordinance, duly enacted 
for the purpose as prescribed by statute, and that this prevents an 
estoppd by matter in pais. Counsel for défendants suggest that 
the question made by the objection does not arise hère, because the 
ordinance of 1879 was enacted for the purpose of making the grant 
until 1909, and ail that now has to be shown is a ratification or 
récognition on the part of the city by matter in pais of that ordi- 
nance. It is said that when the new companies took possession 
the city was under a duty to elect whether it would go on under the 
ordinance of 1879, or that of 1862, and that a f aUure to elect, and ac- 
quiescence in the ordinance of 1879, bound the city to ail its terms. I 
cannot concur in this view. The grant from May 9, 1893, to 1909, 
has been held to be not voidable, but void. There can be no ratifi- 
cation of a void act by mère acquiescence. The défendants, in or- 
der to sustain this défense, must show conduct of the city équivalent 
to a new grant> or rather conduct estopping the city to deny a new 
grant. The void grant may be used as évidence to characterize 
and show the meaning of the city's conduct towards the new compa- 
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nies, relied on as constituting the estoppel, but it cannot be used to 
Bupply to such conduct any lack of formality which the statute may 
make indispensable in a new grant. 

Another suggestion with the same purpose is that the grant, 
though Toid as such, may be considered a standing ofEer to make 
a grant, good untU withdrawn, to any assignée of the original gran- 
tee, whose corporate life should be long enough to give the city 
power to make the grant. This is sald to be justlfled by the form 
of the grant, which is "to the Détroit City Eailway and assigna." 
As the offer was not withdrawn, and the new companies who hâve 
entered into possession and discharged their obligations under the 
ordlnance of 1879 hâve thus accepted it, it is now said to be binding 
as a contract in the form of an ordinance of the city duly enacted 
for the purpose. I do not think this ingénions argument can be 
supported. The grant until 1909 purported to be a binding grant, 
and was intended to be; but beyond May 9, 1893, it was void. How 
can it be changea into a standing offer to grant when it is not so 
framed? It is true that succeeding councils were chargea with a 
knowledge of its void character, but how could they recognizé it 
as a continuing offer to grant, binding on them unless withdrawn 
by them? Where is there any authority in one council to make a 
standing offer of a street-railway grant running for 15 years? The 
use of the words "and assigns" in the grant was simply a récognition 
by the council making it of the statutory right of the grantee to as- 
sign the grant, and of the fact that if the grant was to be enjoyed 
after May 9, 1893, it must be by an assignée. It is manifest, there- 
fore, that the question whether an estoppel can be asserted against 
the city to deny a grant when there is no grant by ordinance duly 
enacted for the purpose cannot be avoided in the ways suggested, 
and must be now considered. 

Section 3548, c. 95, How. Ann. St., a part of the law under which 
the new companies are incorporated, is as foUows: 

"Any Street railway corporation organlzed under the provisions of this act 
may with the consent of the corporate authorities of any city or village 
given in and bv an ordinance or ordinances duly enacted for that purpose, 
and under such rules, régulations and conditions as in and by such ordi- 
nance or ordinances shall be prescribed, construct, use, maintain and own 
a Street railway for the transportatlon of passengers in and upon the Unes 
of such streets and ways in said city or village as shall be designated and 
granted from time to time for that purpose in the ordlnance or ordinances 
granting such consent; but no such railway Company shall construct any 
railway in the streets of any city or village until the company shall hâve 
accepted in writing the terms and conditions upon which they are permitted 
to use the streets." 

In this section are deflned the conditions précèdent to the en- 
joyment of a street-railway franchise in the streets of a city. Hav- 
ing regard to the rule of strict construction in favor of the public, 
for whose beneflt manifestly thèse conditions were imposed, it is 
reasonable to believe that the provision of the section as to how 
the consent shall be granted was intended to be mandatory. Grant 
by ordinance was doubtless required because it was thought that 
the time and formality necessary in passing an ordinance would 
be more apt to secure that care and délibération of the council and 
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tîie niâyôr so essential to the public interest in frâming thia im- 
Ii6i*tant contract The words "dûly enacted for the purpose" hare 
much significance, for they indicatê the legislatire intent that the 
miinlcipal authorlties sbaïï know what they ar^ doing when they 
make a street-railway grâflt, and were used f Qr the very purpose 
of pi^vetiting such a graùtby an ordinance which has not the grant 
for Its expressed object. The words hâve an etfect Itke that of the 
fréquent rèquirement in Èftate constitutions that the purpose of a 
bai shall be expressed, in its title, and should be construed, as that 
reqùirement generally is, to be mandatory. The question next 
arises whether such a mandatory restriction as to an express grant 
prevents a court from holding a city to be estopped by matter in 
pais to deny a grant. 

Where a city has received money or appropriated property un- 
der a contract which îs beyond its power, courts hâve frequently 
required the city to restore the woney, or to reconvey the prop- 
erty, or even the reasonable value of the latter, on the ground that 
it cannot retain that which it received under a contract, and at 
the same time rèpudiate tlie contract Under ultra vires con- 
tracts, however, it is only where there is the receipt of money, or 
the taking of property, that courts can alïord such relief against 
municipal corporations. The gênerai rule is that, where an ex- 
press mode of creating a liability against such a corporation is 
prescribed by statutes, no liability can be enforced, and no estoppel 
can be raisèd against it, on the ground of the acceptance of beneflts 
or other conduct which would render an individual liable. Petz 
V. City of Détroit, 95 Mich. 169, 180, 54 N. W. 644; Dill Mun. Corp. 
§ 459, and cases cited. The reason is that the mode of contract- 
ing prescribed limita the power of contracting, and no implication 
or estoppel from circumatances can eupply a want of power. If 
this rule applies, as it dofes, to ail contracts made by a city acting 
as an individual in itsi proprietary capacity, how much stronger 
must its application be where the city, as a trustée for the public, 
and in a quasi governmental capacity, is exercising a limited and 
restricted right to make a private grant in the streets. It is 
much more difflcult to imply a liability or to raise an estoppel 
against the city in respect to the highways intrusted to its care 
than in mâtters where the city acts as fuU and complète owner. 
Dill. Mun. Corp. § 675. And while Judge Dillon is of the opinion 
(in which he is supported by many authorities) that an estoppel 
may be àsserted agaiûsf a municipal corporation to defeat its at- 
tempt to oust persons asserting private rights in a public street, 
he says that such cases are exceptional, and must dépend on their 
own peculiaf circumstances. But nowhere in this valuable work 
does he intimàte, and ho authority has been cited which holds, that 
a municipal corporation can be estopped in pais to deny a grant 
in the street to a railway corporation or other person when the 
etatute prescribed for the corporation a particular mode of making 
the grant. 

Let us examine the cases cited for the défendants upon this 
poiht. lù the case of Spokane St Ry. Co. v. City of Spokane Falls, 
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decided by the suprême court of Washington, and reported in 33 
Pac. 1072, a street-railway company, with authority under an or- 
dinance to lay its track on certain streets, laid part of it on a 
Street not included in the ordinance, with the knowledge of ail 
the city oflOicials, and without objection on their part, and under 
the direction of the superintendent of streets. The line upon this 
ungranted street was operated for more than two years without 
objection, and taxes were levied and collected on the property. It 
was held that the city was estopped to claùn that the right to 
maintain the track on the street was not authorized by it. In 
that case the city charter provided that contracta should be made 
only by ordinance, and it was objected to the claim of estoppel 
that, as the grant to the city railroad was in the nature of a con- 
tract, the right to maintain a street-railway track in the streets 
could arise in no other way than by the provisions of an ordinance. 
Af ter ref erring to this clause of the charter, the court said : 

"But It is .évident from the reading of that entire section that the contracta 
therein Intended are those whlch would bind the city to the payment of 
money. The gênerai rule would, of course, be that franchises of this kind 
could not be acquired except by the action of the corporation, which mùst 
be taken by ordinance. But the statute in question does not prohibit the 
court from declaring an estoppel against the city In other matters in the 
same manner as they wonld in the case of private persons." 

It is clear from this language that the court held that a street- 
railway grant was not within the section requiring contracta of the 
city to be made by ordinance, and therefore that there was no re- 
striction on the mode of making the grant. 

Chicago, R. I. & P. R. Co. v. City of Joliet, 79 Hl. 25, was a bUl in 
chancery to restrain the opération of a steam railroad over cer- 
tain streets in the city of Joliet to the public square. It appeared 
that the steam-railroad company, for upwards of 22 years, had oc- 
cupied the streets from which, by this bill, it was now sought to 
exclude it. The city was held estopped in pais to prosecute the 
action. The occupation had begun before there was an incorpo- 
rated village, with the express permission of the county commis- 
sioners, and under an implication of authority from an act of the 
législature; and it did not appear that the mode by which the 
city of Joliet could confer such an easement in the streets was re- 
stricted by its charter. In Chicago & N. W. R. Co. v. People, 91 
m. 251, the authorities of the city acquiesced for 19 years in the 
ase of a public street by the railroad company in maintaining an 
arch over the street, and had made an agreement in writing with 
the company, whereby the right to so use the street had been rec- 
ognized as continuing until it ehould be necessary to rebuild the 
arch. It was held that the city, by thèse acts of récognition and 
acquiescence, was estopped from compelling the company to re- 
move the arch and obstruction untU it should become necessary to 
rebuild the same. It did not appear by what arrangement the 
company had originaUy built the arch, but the court presumed that 
some arrangement had been made which was satisfactory to the 
partiea The report of the case does not show that the exercise 
of the power of making a grant in the streets was limited by the 
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cîty's chartèP to any pa!?tictilar mode. In each of the niînoîs cases 
it will be sëèn tKat there was something very like an express grant 
îrôin public àuthorities at a time when they were compétent to 
ïaaÉe it. 

li New Orléans V. N. Y. Mail S. S. Co., 20 Wall. 387, the authorities 
of ITëw Orléans appointed by the military government established 
diiWn'g the late Civil War had made a lease for 10 years of one of 
the èify Vharves to a steaiûship company, which had spent much 
moiiey in improving the leased premises. Some time after the 
occupancy begarl, and before the tenn ended, the gênerai command- 
ing tumed the city over to a regular civil government, and a suit 
was birought by the city to oust the company. The décision of 
the court against the city, concurred in by four judges, was put 
upon the ground that it was within the power of the military au- 
thorities to make a lease for 10 years. There was also an intima- 
tion that perhaps the lease could be sustained on the ground that 
by rèceiving one installment of rent the civil government of the 
fj'ity had ratifled the lease. Justice Hunt concurred in the judg- 
mentof the court only on the ground of ratification. Judge Field 
dissented, It is doubtful "whether this can be considered a rele- 
vant authority, for it would seem that the city acts with respect 
to wharf property more as a private landlord. In view of the di- 
■ vision of the court, it is hardly authoritative on the subject of rati- 
fication by estoppel. But, even if it is, there is nothing in the case 
to show that there were any restrictions différent from those ap- 
plicable to private individuals upon the mode in which the city gov- 
ernment could make a lease of its wharf property. 

For the reasons given, I am of the opinion that the statutory re- 
striction upon the mode by which the city can make a street-rail- 
way grant precludes me from holding the city estopped to deny a 
grant in the streets by any other act thanan ordinance duly enacted 
for thé purpose. 

Concède that I am wrong in this view, however, and let us con- 
eider the acts which in this case are said to estop the city to deny 
that it has made a grant to the new companies until 1909. The 
fitst is that the city required the Détroit Street-Eailway Company, 
ÎB the spring of 1891, to relay its tracks, and repave between the 
tracks, on Jefferson avenue between Woodward avenue and Second 
Street, when, that part of Jefferson avenue was being regraded and 
repaved by the city. This entailed upon the railway company an 
expehse of |12,000. Under the ordinance of 1862, the Détroit City 
Kailway agreed, whenever the city should repave, to relay its tracks 
and repave between them and 2^ f eet on each side thereof, the city 
to fumish the material. By the ordinance of 1879 this provision 
veas chahged, so that the railway company agreed to pave between 
the tracks, and to pay for the material. The requirement that the 
company should furnish paving material, it is said, could only be 
based on the ordinance of 1879, and was, therefore, a complète récog- 
nition of that ordinance as deflning the mutual obligations existing 
between the city and the new companies, giving life to ail its parts, 
including the extension of the grant until 1909. It appears, how- 
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ever, by an examlnation of an ordinance approved July 8, 1873, 
that the Détroit City Eailway was given authority to construct and 
maintain a double track on Jefferson avenue, on the express condi- 
tion that ■whenever the city should pave or repave that avenue the 
Company would pay ail the expenses, including that of material, 
for repaving between the tracks and two feet and nine inches out- 
side of the outer rail of each track. It would therefore seem that 
the Company, in repaving Jefferson avenue, and relaying its tracks 
thereon, was complying with an obligation in force under the grant 
of 1862, the burden of which had been reduced, rather than in- 
creased, by the ordinance of 1879. 

Another act of the city, relied upon by the défendants, is the ré- 
ception of taxes by the city from both the new companies. The 
ordinance of 1862 imposed an annual license fee upon the railway 
Company of $15 par car, and, in addition, there was a provision in 
the street-railway act imposing an annual state tax of one-half of 
1 per cent, upon the paid-in capital of every street-railway Com- 
pany. In the ordinance of 1879 the city license was changed from 
|15 per car to 1 per cent, of the annual gross receipts of the Com- 
pany. In 1882 the législature of Michigan repealed the clause of 
the tram-railway act imposing a tax of one-half of 1 per cent, on 
the paid-in capital, and this brought the railway companies under 
the gênerai tax laws of thé state. Thereupon the city attempted to 
impose gênerai taxes upon the personal and real property of the 
railway company. This was resisted, and the litigation resulted ii^ 
a compromise ordinance of 1887, which provided that the railway 
company, in lieu of ail taxes to be coUected by the city, should pay 
the same tax as that assessed upon individuals on its real estate, 
and should also pay 1| per cent, upon its grosa receipts until 1897, 
and 2 per cent, thereafter until 1909. Subsequently the city at- 
tempted to coUect taxes upon the personal property of the com- 
pany, and the suprême court of the state held that the city had pre- 
cluded itself from doing this by the stipulation of the ordinance of 
1887. From this history of the litigation it would seem that the pro- 
vision with respect to taxes in the act of 1887 was a shield for the 
company, rather than an imposition of a new burden. There was 
no provision in the ordinance of 1862 that the license of $15 per car 
should be in lieu of ail taxes to be assessed by the city. Payments 
of taxes under the ordinance of 1887, when without that ordinance 
the city might hâve assessed higher taxes, could hardly be made 
the basis for an estoppel to support a grant 

Another act of the city, relied on, is a resolution of the common 
councU in August, 1891, directing the Détroit Street -Eailway Com- 
pany to proceed immediately to lay a double track on Gratiot ave- 
nue from its then terminus to the easterly city limits. By the ordi- 
nance of 1879 the old company was required to extend its track on 
Gratiot avenue from Chêne street to the city limits within such 
time as the council might by resolution déclare to be necessary. 
Under the ordinance of 1889 it was required to lay a double track 
whenever the city should repave that part of Gratiot avenue. It 
thus appears that in directing the construction oî this double tr^ck 
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the common couiQ:cîl'%as enforcîng an obligation imposed upon the 
Détroit City Blàl|T!?ay tty the ordinances of 1879 and 1889, and was 
recognizing those ordinances, and tiiat the railway company made 
a ^nbstantial investmént; because of the action of the council. It 
does not appear that the mayor signed this resolution, but, as he 
Was required by làw/ISo iapprore àll resolutions and ordinances in- 
«^olving the city 3ui futùtè pecuniary liability, we may infer that he 
signed the résolution or ordinances approving the contracts for the 
improvement bf Gratîôt avenue which made this resolution neces- 
sary. It would seeni, therefore, that the city authorities vs'ho were 
authorized to pass express grants to railway companies took part in 
the procèedings by which the railway company ,was required to 
lay the double track on Gratiot avenue. 

AncrtJhèt' act of the city which is said to hâve been a récognition 
of the ordinance of 1879 was the resolution of the council of April 
26, 1892, directing the railway company to repave Woodward ave- 
nue bètWeen its tracks while the city waa repaving the rest of the 
Street; At an expenée of |133,000, the company did this repaving, 
and ptit in oew rails. Again, on Jline 7, 1892, the common council 
by résolution approved a contract of the board of public works for 
the tèpàvîng of Gratiot avenue, and the board of public works noti- 
fled the fttreet-railway company of the city's intention in this regard. 
Thje coài'pany accordingly relaid its entire track, and paved between 
thé triadkâ, and fumishèd the material therefor. The total cost of 
the wdrk was $60,000. As already stated, under the ordinance of 
1862 thé railway company was obliged to pay ail the expense of 
relayîng' the tracks, repaving the streets between the rails, and 
two feet four inches outaide thereof, except thé cost of the paving 
material^ ' Therefôre the additional burden put on the company by 
the ofâinance of 187Ô waa the différence between the cost of the 
pa.vîng material used between the rails and the cost of paving four 
feet eight inches of the street, exclusive of the material. To the ex- 
tent of thîs différence the acts of the city in compelling the Citizens' 
Company to do the work done in repaving Woodward avenue and 
Gratiot avenue was a binding récognition by the city of the ordi- 
nance of 1879. What the différence was is nowhere deflnitely 
stated, but wé may assume, for the purpose of this décision, that it 
Was a substantial sum. 

Another transaction relied upon by the défendants as the basis 
for an estoppel is the expenditure by the company, which the city 
permitted ^d supervised, of $250,000, to equip the Jefferson and 
Woodwarfl avenue linéswith electric motive power. The author- 
ity to do this was conf^rred upon the company by the ordinance of 
1889, whiçh in terms reafSrmed the extension of the grant by the 
ordinance Of 1879. Thé expenditure by the company was volun- 
taiy. Tbére was no affirmative action on the part of the city, ex- 
cept thât it prpvided thè inspectors to secure compliance with the 
ordinances of the city in regard to the manner of placing the elec- 
tric plaut upon the streets. This action of the city was an acqui- 
escence iîi thé validity of the ordinance of 1889 in conferring au- 
thtrt-itf;^ lijpofa the railway company to use electricity in the opéra- 
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tion of its railways, but the act of the city could hardly be said to 
be an enforcement of the obligations of the ordinance of 1879, or 
any amending ordinance. It ought to be mentioned hère that the 
expenditure of $133,000 on Woodward avenue, of $60,000 on Gra- 
tiot avenue, and of $250,000 in equipping the Woodward and Jef- 
ferson avenue lines with electricity, was ail subséquent to the ordi- 
nance of the city declaring that the rights of the company in the 
streets would end May 9, 1893, and was in the face of that décla- 
ration. 

Another, and the last, act of the city which I shall notice, was 
the passage by the common council of the ordinance February 4, 
1893, requiring the Détroit Citizens' Street -Railway Cîompany to seli 
what were known as "workingmen's tickets" on their cars, and im- 
posing a penalty for the failure to do so. By section 8 of the ordi- 
nance of 1862 it was provided "the rate of fare for any distance 
shall not exceed flve cents in any one car or on any one route 
named in this ordinance." By the ordinance of 1889, which reaf- 
flrmed the extension of the grant contained in the ordinance of 1879, 
it was provided that between the hours of 5:30 and 7 in the morn- 
ing, and between the hours of 5:15 and 6:15 in the evening, passage 
should be fumished upon tickets to be sold at the rate of 8 tickets 
for 25 cents. Thèse were known as "workingmen's tickets." The 
tickets were voluntarily sold by the new çompanies at stations 
along the lines. The ordinance of February 4, 1893, was passed to 
compel the sale of thèse tickets upon the cars. The company re- 
fused to obey, and was prosecuted criminally at the instance of the 
city, and was ûned $300. After the validity of a similar ordinance 
against another company had been sustained by the suprême court 
of the State, the company acquiesced, and sold the tickets on the 
cars. 

I was at first inclined to the opinion that the provision in the 
ordinance of 1862 as to fare was a limitation upon the company only, 
and wordd not prevent a reasonable régulation of the fare by the 
common council, under section 19 of the same ordinance. The ar- 
gument of counsel for the company, howevo-, bas convinced me 
that I was wrong, and that in the provision of section 8 in the ordi- 
nance of 1862 there is a necessary implication, binding as a con- 
tract on the city, that the company may, if it chooses to do so, 
charge ûve cents for each fare. It therefore foUows that the Obli- 
gation upon the company to sell tickets at the rate of 8 for 25 cents 
for passage during any hours of the day was a change in the stipu- 
lations of the ordinance of 1862, and an additional obligation and 
burden upon the company, imposed by the ordinance of 1889, which 
expressly reaffirmed the grant untii 1909. It is clear, therefore, 
that the ordinance of February 4, 1893, compeUing the sale of 
workingmen's tickets, was a récognition by the city of the ordi- 
nance of 1889, and the strongest afarmation that it had the right 
to enforce against the new çompanies the obligations of that ordi- 
" nance. It may also be mentioned that under the ordinance of 1889 
the old company was required to furnish transfer tickets entitling 
a passenger on one fare to ride on two routes, whereaa, under the 
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'ôriiîûanè^ oï 1862, à single fare pèiid for a ride on a single route, and 
no' liibte.'; The new companies coUtinued the System of transfers 
MtHoût qijestiori, and hâve issued an averageof 10,000 a day while 
ôperating the railways. But it would be difflcult to make out any 
affinûaltive action on the city's part towards the new companies in 
rè^àtd to transfers as a basis for récognition by estoppel of the or- 
dïnance of 1889. 

i hâve now àt tedious length e^amined ail the acts of the city 
which are said to constitute the estoppel asserted in this case. Do 
'they do 80? There is no doubt that acts hâve been shown in 
wliicji' ihe city bas affirmatively recognized clearly and in the most 
empMtic manner that the ordinance of 1879 and succeeding ordi- 
riancè^ were binding on the new companies. Was this a récogni- 
tion k^daffirniance of an existing and binding grant until 1909, 
ih ali Ï!esjeets like that purporting to be made in the ordinance of 
lStà| 'ît certainly was if the ordinance of 1879 was rendered void 
iù; '|ilï îts parts by the invalid extension, for in such case the new 
cbià|>a'i^é8 woûld hàVe acquired from the old company rights and 
îiàbfli^î^S in the streets flxed undër the ordinance of 1862, and the 
reçpjfeitlbh of obligations under another ordinance, whoUy void; 
E^rid xHè, enforcement of them could only be consistent with and 
ref érable to a new grant in ail respects like that of the void ordi- 
haûçies. 

' The àct of the city in compelling compliance with the conditions 
of sûCh a grant would confirm it in ail its length and breadth. A 
sùbstantial expehditure by the new street-railway companies in 
yieldiîig to such comptdsion would be a sufQcient basis to create 
an estoppel against the city to deny its existence. It becomes of 
controUing importance in this discussion, therefore, to détermine 
the effect of the invalidity of the extension untU 1909 upon the or- 
dinance of 1879. After much considération, I hâve reached the 
conclusion that, whUe the extension beyond May 9, 1893, was void 
as a binding stipulation upon the city, the ordinance, as a con- 
tract, was only voidable. It may be true that the extension was 
the chief considération for many of the obligations assumed by the 
railwày bompany, but the ordinance, as a contract, was workable 
as such UntU May 9, 1893, and it had, in effect, been carried out as 
long as the Détroit City Kailway remained in possession. As al- 
ready stated, there was no offense against the law or contravention 
of public policy in carrying out the ordinance. Its provisions were 
,liOt void because of any unlawful or immoral considération. The 
disabilit]? Of the city to bind itself beyond May 9, 1898, entitled the 
railt^ay company to rescind the contract contained in the ordinance, 
and to be re^tored tb its former position, so far as might be, under 
the contract of 1862; but, until rescinded by the company, the con- 
tract in. pie ordinance of 1879 must be regarded as an existing 
contract, énforceable as far as the law would permit. It seems 
to me that the case in this respect is very like the case of Ohapman" 
>. Çoùnty of Douglas, 107 U. S. 348, 2 Sup. Ot. 62. In that case the 
complainant had in good faith, under an honest mistake as to the 
cbunty's powers, sold and conveyed 160 acres of land to a county 
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in Nebraska in considération of |8,000, — 12,000 in county warrants, 
and thé balance in four equal annual notes of the county commis- 
Bioners, at 10 per cent, interest, secured by mortgage. It was be- 
yond the power of the county to buy the land except for cash in 
hand, or upon an agreement to pay aa the state of the county 
treasury would permit, and the notes and mortgage were void, and 
of no effect. It was held that the vendor might waive the invalid 
terms of the contract, and receive his money at such times as 
the county should be able to pay it from ordinary assessment of 
taxes; or that, after waiting a reasonable time, he might rescind 
the contract because of the disability of the countv to comply with 
ail its terms, and compel the county to reconvey the land. 

In the case at bar, the City EaUway, or either of its successors, 
might hâve rescinded the contract embodied in the ordinance of 
1879, and the company's acceptance thereof on the ground of the 
ciljy's disability to make the grant until 1909 ; but until such rescis- 
sion the contract was binding on both parties. The eflect of the re- 
scission would hâve been to restore the parties to the ordinance of 
1862, and to relieve the companies of the heavier obligations of 1879. 
It is true that the case cited drÊfers from the one at bar in that the 
court there was able to restore to the complainant his property, 
title to which had passed to the county, whereas hère the benefit 
conferred upon the city by the investments of the railway com- 
I»anywas of an indirect character, upon which it would hâve been 
Impossible for a court to place a pecuniary estimate. Hedges v. 
Dlxon Co., 14 Sup. Ct. 71, 72. But this différence does not affeot the 
bearing of Chapman v. County of Douglas upon our présent in- 
quiry, which is whether ail of the ordinance of 1879, except only the 
extension beyond May 9, 1893, was existing and in force as a con- 
tract when the new companies took possession of the street railway. 
For the reasons given, this inquiry must be answered in the affirma- 
tive. 

The case of State v. Town of Harrison, 46 N. J. Law, 79, is apt 
to mislead, and needs explanation upon this point. It there ap- 
peared that the city councU of the town of Harrison had made by 
ordinance a contract for 20 years with a water company for a water 
supply, when, under the statute, there was power in the council to 
malce oiûy a lO-years contract; and it was held that the excess viti- 
ated the whole proceeding, and that the void part could not be 
severed from the good. At first blush, the case might seem to be 
on ail fours with the one at bar, but an examination of the exact 
question which was before the suprême court of New Jersey shows 
it to hâve no application hère. The proceeding was supervisory. It 
was a writ of oertiorari, brought to directly review the action of 
the common council in making the contract. The contract was 
wholly executory, and the question presented to the court was 
whether at that stage it should say that what purported to be the 
contract of the city for 20 years was a lawful contract for 10 years, 
when, if the council really wished to make a contract for 10 years, 
ît could do so then, when everything was still in the future, and no 
one had been led to change his position by the first ordinance. The 
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question wMch ariees at the bar îs in référence to a contract which 
has been carried ont by both parties for more than one-half of its 
term. Where contracta wMch contain a void stipulation bave been 
entered into in good faith through a mutual mistake of law as to 
the power of the stipulating party, and hâve been partially or wholly 
executed, they are recognized as existing, and as binding the par- 
ties, as far a» the same are enforceable, until rescission. Chapman 
V. County of Douglas, 107 U. S. 848, 2 Sup. Ct 62; City of East St. 
Louis V. East St L. Gaslight & Coke Co., 98 Hl. 415; City Councn of 
Montgomeiy v. Montgomery Water Works Co., 79 Ala. 233; City 
Coundl of Montgomery v. Montgomery & W. Plank-Eoad Co., 31 Ala. 
76; Water, Light & Power Co. v. Carlyle, 31 Hl. App. 325; Decatur 
Gaslight & Coke Co. v. Oity of Decatur, 24 Hl. App. 544; Nebraska 
City V. Gas Go.^ 9 Neb. 389, 2 N. W. 870. 

It is not elaimed that there was a rescission of the contract of 
1879 by either of the raUway companies; on the contrary, each Com- 
pany insisted that it was in full force in ail its parts. Assuming 
that I am right in regard to the invalidity of the extension of the 
grant beyond May 9, 1893, it must foUow that there was a contract 
in force, securing to the company rights in the streets until May 
9, 1893, and no longer, whiûh miposed on the new companies ail the 
obligations of the ordinances of 1879, 1887, and 1889. None of the 
acts which we hâve examined went further than to aflftrm the bind- 
ing character of the obligations upon the company nnder the ordi- 
nances of 1879, 1887, and 1889. They were not inconsistent, there- 
fore, with a grant expiring May 9, 1893, and could not estop the city 
from asserting its right to oust the Citizens' Street-Eailway Com- 
pany fpom its occupation of the streets after that date. The ques- 
tion which was reserved for further argument must be answered, 
as aU the others hâve been, against the claims of the company. It 
was my first impression, as it was my hope, because of the great 
hardship of the case, that the point reserved would enable the de- 
fendant company to escape the eflect of my former rulings; but 
further considération has brought me to a différent conclusion. 

As I hâve said, this is a hard case for the raUway company, but 
the particular hardship shoùld not blind us to the very great im- 
portance of a strict construction of ail municipal grants in favor of 
the public, and the great danger of departing from sound raies of 
law to meet a spécial case. Of the $500,000 expended by the new 
company, ail but |20,000 was spent after the city, in the solemn 
form of an ordinance, had declared its intention to insist on the 
invalidity of the grant beyond May 9, 1893. In this expenditure, 
therefore, the railway company acted in the confident belief that the 
grant of 1879 was valid in spite of the daim of the city. It has 
seemed to me that the company was in error. My Brother SWAJN 
vigorously dissents from my view. It is quite likely that he is 
right, and that I am wrong, but, meeting the responsibility which 
the law imposes on me, I must hold that the complainant in this 
bill is entitled to the relief prayed for, except with référence to the 
grants now owned and used by the Détroit Citizens' Street-Railway 
Company, which were çonveyed to the Détroit City Bailway Com- 
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pauy by the Congress & Baker Street Eailway Company and the 
Cass Avenue Street-Railway Company, and which will not expire 
until 1907 and 1909, respectively. As to thèse, the prayer for re- 
lief is denied. The prayer of the cross bill that the ordinance of 
Mapch 29, 1892, be declared null and void, and that the city be en- 
joined from taking any action thereunder is denied, except as to the 
two grants above excepted, and in respect to them the relief is 
granted. 

Let a decree be entered making findings as above, and enjoining 
the Détroit Citizens' Street-Eailway Company from occupying the 
streets of Détroit with its railway tracks except on the Unes of the 
Congress & Baker Street Bailway Company and the Cass Avenue 
Street-Eailway Company, and from running their cars thereon after 
three months from the entry thereof, and enjoining the city of Dé- 
troit from taking any action under the ordinance of March 29, 1892, 
to interfère with the opération of the Congress & Baker Street KaU- 
way Company line or the Cass Avenue Street-Eailway Company 
llne by the Détroit Citizens' Street-Bailway Company. The costs 
wni be taxed to the défendants. I hâve given three months to the 
défendant railway company for a compliance with the decree, be- 
cause, if the tracks are to be removed, that is not an unreasonable 
time for the purpose. Moreover, it will afEord some opportunity for 
an adjustment of this controversy, which it is to be hoped will re- 
suit either in a new grant to the défendant company, reasonable in 
its tenus, or the sale of the plant on an appraised value to any new 
company who may operate the old Unes. In expressing such a hope, 
I assume that the municipal authorities will be influenced by con- 
sidérations of municipal honor, and wUl not, for the immédiate pe- 
cuniary beneflt accruing to the city or the public, take unconscion- 
able advantage of the position in which this decree puts the street- 
railway company; and that it will be seen to be, as it certainly is, 
for the ultimate beneflt and réputation for integrity and fair dealing 
of the city of Détroit that a compromise be made with the com- 
pany, enabling it to secure an adéquate retum for the large cash 
investments which it has made, in entire good faith. 

In View of the division of the court, and the magnitude of the 
interests involved, this case wiU, of course, be taken, as it ought to 
be, to a reviewing court. It can be heard in the court of appeals 
in May next, and an early décision had. Upon the company's giving 
bond in the sum of $10,000, conditioned in the usual form, the de- 
cree may be superseded, and the opération of the injunction wUl 
be stayed pending the appeal. 

SWA!N, District Judge. For reasons given in my former dis- 
senting opinion in this case, flled June 1, 1893, I dissent from the 
reasoning and conclusions of the circuit judge in the foregoing opin- 
ion. 
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ALLEN r. DILLINGHAM, 

(Orcult Court of Appeals, Fifth Circuit January 30, 1894.) 

No. 138, 

NBaLTOBNT "EiLiiiNG— Action aqainst Recbiveks. 

A recelver Is net a "proprietor, owner, charterer, or hlrer," wlthln 
Kev. St. Tex. art 2899, giving a right of action for injuries resulting 
in deatli caused by the négligence of the proprietor, owner, charterer, 
or Wrer of a rallroad, etc., or by tlie négligence of thelr servants or agents. 
Turner v. Cross, 18 S. W. 578, 83 Tex. 218, followed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

In Equity. Intervening pétition of Evelyn Allen, indiAddually, 
and as next fiiend of Ella AUen, a minor, against Charles DiUing- 
ham, as receîver of the Houston & Texas Central Railway Company. 
Eespondent demurred, and upon demurrer the pétition was dis- 
missed. The petitioner thereupon appealed. 

TMs is an intervening pétition in equity against Charles Dilllngham, as 
receiver of the Houston & Texas Central Railway Company, flled in the 
receivership cause February 24, 1890, and was brought by the wldow and 
children of a deceased employé of the receiver, for compensation, out of 
the fund In the court's custody, to be received in the way of damages that 
had accrued to them from Injuries resulting In the death of the deceased. 
The pétition, as amended, In its stating part, in addition to appropriate avér- 
ments that the death of the deceased was caused by négligence of the re- 
ceiver or hls agents, wlthout contributive négligence on the part of the 
deceased, contains thèse allégations: "In 1885 the Houston and Texas 
Central Railroad was placed in the hands of a receiver on a bill brought 
in the United States circuit court for the eastem district of Texas by the 
Southern Development Company against the Houston and Texas Central 
Railway Company et als., assertlng a lien upon the corpus of the property 
by reason of the diversion of current earnings from the payment of cur- 
rent expenses, and Indebtedness of $300,000 or $400,000, and insolvency 
of the Company, ail of whieh was admltted by answer flled In the case. 
The name of Benjamin C. Clark was presented by the parties as a proper 
person to appoint as one recelver, and the court was asked to designate 
another, and thereupon designated Charles DlUingham, both of whom, Clark 
and Dillingham, were appolnted recelvers. Thereafter Nelson S. Baston and 
James RIntoul, trustées under the first mortgage, and the Farmers' Loan 
and "prust Company, trustées on other mortgages bearing on sald railroad 
compahy's property, flled Independent bills for foreclosure In the same court, 
and) a gênerai demurrer to the bill of the Southern Development Company. 
In June, 1886, the demurrer was heard before Mr. Circuit Justice Woods 
and Circuit Jadge Pardee, and was sustalned, and thereupon an order was 
entered dismlssing the bill of the Southern Development Company, and ap- 
pointing Charles DlUingham and the trustées under the fii-st mortgage, 
Rintoul and Easton, recelvers, in accordance with the prayer contained In 
the bill for foreclosure above referred to. The foreclosure suits were put 
at Issue, came on for hearing In 1887, and decrees were rendered foreclosing 
aU the mortgages bearing upon the Houston and Texas Central Railway 
property, except the first mortgage upon the Waco Branch, and a sale was 
ordered. At the sale in the following year, Mr. Frederick Olcott, repre- 
senting a reorganization comrûittee, purchased the main Une and property 
attached, which sales were thereafter duly confirmed. In AprO, 1889, ex 
propria, the court entered orders directing a turning over of the property 
that had been sold, and looking to the termination of the receivership. 
Immédiate exécution of thèse orders was opposed In the interest of large 
floating debt creditors, whose interventions had not been disposed of, and 
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was compllcated by the represented fact that the purchasers of the prop- 
erty, deslring to form a new company, bad been delayed by the necessity 
of obtaining some législative action. The turning over of the property 
■was further compllcated by the institution of a suit by Carey et al., old 
stockholders of the Houston and Texas Central Railway Company, -wh» 
flled an apparently indépendant bill to annul the former decrees of fore- 
closure and the sale thereunder, on the ground of want of jurisdiction of the 
court, and fraud of parties in obtaining the original decree of foreelosure. 
And petitioners further show the coxat that said order of the court direct- 
ing the property to be tumed over to the purchaser was made in or prier 
to the month of April, 1889; that, by proceedings duly had In the said court 
about that time, the said Rintoul and Baston were discontinued as re- 
ceivers in the above Consolidated cause, and the said Charles Dillingham 
continued as receiver, with the same rights, powers, and privilèges, and 
subject to the same duties and liabUities, as theretofore pertained to said 
joint receivers; and ever since then the said Charles Dillingham, as receiver, 
under authority of the order of appointment, has had the custody, con- 
trol, and management of the properties of said railway company, and run 
and operated the railroad thereof as a common carrier of passengers and 
freight for hire; that on, to wit, the Ist day of August, 1889, the purchasers 
of the property of the Houston and Texas Central Railway Co., as afore- 
said, organized themselves into a railroad corporation under the gênerai 
laws of the state of Texas, by the name of the Houston and Texas Central 
Railroad Company, and on the said day and date aforesaid articles of In- 
corporation were duly flled in the office of the secretary of state of Texas, 
and afterwards, on, to wit, September 12, 1889, the said railroad corporation 
so created was organized, and elected said Charles DilUngham the président 
thereof, and so he has ever since been; that while said receivership has been 
continued, through necessity, beyond control of this court, yet, ever since 
the aforesaid purchase, confirmation, and incorporation of said new railroad 
company, the property thereof has practicaUy been In Its hands, through the 
said Charles DilUngham as its président and agent, and run and operated, 
controUed and managed, largely by its directions, and for the beneflt of the 
owner thereof, although held by said Charles Dillingham, from necessity, in 
his officiai capacity, as receiver of this court; and since said confirmation 
of sale the original purposes of the receivership hâve been entirely accom- 
plished, and the officiai custody, control, and management of the property 
by said Charles Dillingham, as receiver, bave been real, but formai only, 
and peirmitted by the court only through drcumstances beyond its préven- 
tion, as hereinbefore shown." 

The appellee (respondent below) demurred generally, and upon the hearing 
of the demurrer the intervenlng pétition was dismissed absolutely. The 
petitioners prayed, in open court, at the same term, that an appeal be al- 
lowed, which prayer was granted, and they duly flled the required appeal 
bond, and hâve brought the case hère upon the foUowlng asslgnment of 
error, namely: "Afterwards, on the 15th day of March, A. D. 1893, corne 
the above interveners and appellants, and say that in the records and pro- 
ceedings aforesaid there is manifest error, in this, to wit: that the pétition 
In Intervention, as amended by said interveners, and the matters therein con- 
tained, are sufflcient in law for the said interveners to hâve and maintain 
their aforesaid action thereof against the said Charles Dillingham, as re- 
ceiver. There is also error In this, to wit: that by the records aforesaid 
the owners of the property In the hands of said Charles Dillingham, as re- 
ceiver, would hâve been liable for the death of the deceased; and, under the 
clrcumstances appearing In the pétition, the court Is bound in equity and 
good conscience to charge the fund in the receiver's hands with liabllity for' 
his negUgences, just as would be were the said property in the hands of the 
owner; wherefore, by the law of the land, the said pétition in intervention 
ought not hâve been dismissed, and the said interveners (appellants herein) 
pray that the decree aforesaid may be reversed, annulled, and altogether 
held for nothing, and that they may be restored to ail things that they hâve 
lost by occasion of said decree," etc. 
v.60F.no.2— 12 
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H. F. Ring and Pressley K. Ewing, for appellant. 

The question to be determlned upon ttiè foregolng assignment Is whether 
the recelVer, as such, Is Uable to respond, thraugh the fiind in his hands, 
in damages, by way of compensation, for injuries resulting in death. 

I. Wtiere a fedwal court has obtalned ijurisdiction of a proceeding in equlty, 
seeklng relief upon a state statutè, -wbicli, as construed' by state décisions, en- 

' tltles the petitioner to the relief, subséquent inconsistent state décisions can- 
not affect the right of the fédéral court tô Its indepefldent judgment on the 
question Invplvèd; and, as a question to be deterrpined by the independent 
judgment of this court, we submit it is too dear to doubt that the statutes of 
Texas did give a cause of action for death injuries agalnst a receiver of a 
railroad. 

The later Texas décisions are not blndlng upon this court. Kev. St. U. 
S. § 721; 1 Stàt. 92; Judlclary Act, § 34; Burgess v. Seligman, 2 Sup. Ct. 
10, 107 U. S. 20-38; Bûcher v. Railroad Co., 8 Sup. Ct. 974, 125 U. S. 555-585; 
Fost. Fed. Pr. f 375; Douglass v. Plke Co., 101 TJ. S. C77-688; Sharon v. 
Terry, 36 Fed. 337; Trust Go. v. Debolt, 1« How. 416; Pease y. Peck, 18 
How. 595, 601; Town of Thompson v. Perrlne, 103 D. S. 806-820; Fairfleld 
V. County of- Gallatin, 100 IJ. S. 47-55; ïïhnendorf v. Taylor, 10 Wheat. 
160; GroTCS V. Slaughter, 15 Pet. 498; Ober y. Gallagher, 93 U. S. 199-208; 
Railway Co. v. Gelger, 15 S. W. 214, 79 Tex. 22, (compare wlth Yoakum y. 
Selph, 19 S. W. 145, 83 Tex. 607, and Turner v. Cross, 18 S. W. 578, 83 Tex. 
231;) Clark v. Dyër, 16 S. W. 1061, 81 Tex. 348. 

The statutes of Texas dId give an action agalnst a receiver for death 
injuries. Rev. St Tex. arts. 2899, 3138, and General Provisions, § 2; Merkle 
V. Bennlngton Tp., 24 N. W. 776, 58 Mich. 156; Haggerty v. Railroad Co., 
31 N. J. I/aw, 349; BoUnger v. Ralh-oad Co., 31 N. W. 856, 36 Mlnn. 418; 
Railway Co. v. Shacklett, 10 111. App. 404; Hayes v. WiUlams, (Colo. Sup.) 30 
Pac. 352; Beaeh v. Bay State Co., 6 Abb. Pr. 415, 16 How. Pr. 1, 27 Barb. 
248; Soûle v. Railroad Co.. 24 Conn. 577; Lamphear v. Bucklngham, 33 Conn. 
237; also, Pierce v. Railway Co., 51 N. H. 591; Hall v. Brown, 54 N. H. 497; 
Meara v. Railroad Oo., 20 Ohio St. 137; Schott v. Harvey, 105 Pa. St. 229; 
lilttle V. Dusenberry, 46 N. J. Law, 614; Lyman v. RaUway Co., 10 Atl. 346, 
59 Vt. 167; Erwin V. Davenport, 9 Heisk. 45; McNulta v. Lockridge, (111. Sup.) 
27 N. E. 452; Railway Co. V. Cox, 12 Sup. Ct. 905, 145 U. S. 593; Sloan v. 
Railway Co., 16 N. W. 331, 62 lowa, 728; Central Trust Co. v. Wabash, St. L. 
& P. Ry. Co., 26 Fed. 12; Potter's Dwar. St.; Wlllls v. Owen, 43 Tex. 48. 

II. By the Texas statutes giving action for death Injuries, a valid state 
law Imposed a duty npon the owner, the railway company, in the man- 
agement and opération of the railroad; and by the second section of the 
act of congress passed March 3, 1887, a fédéral receiver was placed upon 
the same plane of duty, and substltuted to the same liability la this re- 
spect, as pertahied to the owner, the railway company. 

Rev. St. Tex. art. 2899; Act Cong. March. 3, 1887, (24 Stat. 554; Eddy 
v. La Fayette, 4 U. S. App. 247, 1 C. 0. A. 441, and 49 Fed. 807; Central 
Trust Co. y. St. Louis, A. & T. Ry. Co., 40 Fed. 427; Railway Co. v. Cox, 
12 Sup. Ct. 905, 145 U. S. 593; Clark v. Dyer, 16 S. W. 1061, 81 Tex. 339; 
RaUway Co. v. Gelger, 15 S. W. 214, 79 Tex. 22. 

'III. If It be true that no independent rlght of recovery Is given by the 
statutes of Texas agalnst a receiver for death Injurtes, yet where, as in 
this case, the pétition for compensation is addressed to the court of equlty, 
having jurlsdlctlon of the receivership fond, and the proceeding Is one in 
rem, seeklng relief only f rom the fund Itself, the court of equlty wlU 
. treat the receiver, for the purposes of relief, as standing in the relation of 
owner, and wlU hold the fund Uable to respond for ail négligences, whether 
groimded upon statutes or the gênerai law, whlch would haye Imposed 
Personal liability npon the owner if in charge; and especlally will this 
relief be granted where, as appears from the pétition In this case, the 
receiver, wlthout exclusive custody as such, controUed and operâted the 
property. In effect, as agent of the owner, but merely from necessily ao- 
counted as receiver. 
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20 Am. & Eng. Bnc. Law, p. 378; McNulta v. Lochridge, 12 Sup. Ct 
11, 141 U. S. 327, 331; RaUway Co. y. Geiger, 15 S. W. 214, 79 Tex. 22; 
Klein V. Jewett, 26 N. J. Bq. 474; and authorlties elsewhere cited. 

E. H. Farrar, E. B. Kruttschnitt, and B. F. Jonas, for appellee. 

The question to be determlned in thls cause Is whether the appellant 
had a right of action against the appellee, Charles DElingham, as receiver 
of the Houston & Texas Central Railway Company, lor Injuries resulting 
in death whlle he was operatlng and managing said road as receiver. 

Appellee contends, where a fédéral court has jurisdiction of a proceedlng 
where a party seeks relief upon a state statute, that the construction placed 
upon such statute by the courts of last resort of said state is binding, and 
will be followed by the fédéral courts, wlthout considering whether the 
statute was originally construed correctly or soundly. 

The latest Texas décisions on the construction and Interprétation of the 
state statutes are binding, and wlll be followed by the fédéral court Rev. 
St. U. S. § 721; Lavin v. Bank, 1 Fed. 650; State v. Grand Trunk Ry., 
3 Fed. 889; Bank of Sherman v. B. M. Apperson & Co., 4 Fed. 25; Mc- 
Call V. Town of Hancock, 10 Fed. 9; Schreiber v. Sharplesa, 17 Fed. 589; 
Investment Co. v. Parrlsh, 24 Fed. 200; Buford v. HoUey, 28 Fed. 685; 
Myrick v. Heard, 31 Fed. 243; New Orléans Waterworks Co. v. Southern 
Brewing Co., 36 Fed. 833; Fidellty Ins. & Safe-Deposit Co. v. Shenandoah 
Iron Co., 42 Fed. 376; Gray v. Havemeyer, 3 C. C. A. 497, 53 Fed. 174; 
Percy v. Codsrill, 4 0. C. A. 73, 53 Fed. 872; Society v. Watts, 1 Wheat. 
289; Jackson v. Chew, 12 Wheat. 153; Fullerton v. Bank, 1 Pet 604; Green 
V. Neal, 6 Pet 291; Llvingston v. Story, 11 Pet. 398; Harpendlng v. Dutch 
ChUTch, 16 Pet. 493; Porterfield r. Clark, 2 How. 125; Rowan v. Runnels, 
5 How. 134; Luther v. Borden, 7 How. 1; Nesmith v. Sheldon, Id. 812; 
Williamson v. Berry, 8 How. 559; Van Rensselaer v. Keamey, 11 How. 
318; Moore v. Brown, M. 435, 436; Webster v. Cooper, 14 How. 504; Beau- 
regard V. City of New Orléans, 18 How. 497; League v. Egery, 24 How. 
266; Amey v. Mayor, Id. 364; Bank v. Skelly, 1 Black, 436; Conway v. 
Taylor, Id. 621; Lefflngwell v. Warren, 2 Black, 603; Gelpcke v. City of 
Dubuque, 1 Wall. 175, 212, 219; Supervlsors of Carroll Co. v. U. S., 18 Wall. 82; 
Town of South Ottawa v. Perklns, 94 U. S. 260; Davle v. Briggs, 97 U. S. 637; 
Andreae v. Redfield, 98 U. S. 235; Amy v. Dubuque, Id. 471; Fairfield v. 
County of Gallatin, 100 U. S. 52; Taylor v. Ypsilanti, 105 U. S. 71; Bur- 
gess V. Seligman, 2 Sup. Ct 10, 107 U. S. 34; Bendey v. Townsend, 3 Sup. 
Ct. 482, 109 U. S. 668; Bauserman v. Blunt, 13 Sup. Ct 466, 147 U. 8. 
647; Turner v. Cross, 18 S. W. 578, 83 Tex. 231. The statute of Texas did 
not give an action against a receiver for death Injuries. Rev. St. Tex. 
art 2899; Turner v. Cross, 18 S. W. 578, 83 Tex. 231. 

Before PAEDEE, Circuit Judge, and BOAEMAJïT and TOULMm, 
District Judges. 

TOULMIN, District Judge. The judgment of the circuit court in 
this case must be afflrmed, on the authority of Turner v. Cross, 83 
Tex. 218, 18 S. W. 578; and it is so ordered. Afflrmed. 

NOTE. 

The case of Turner v. Cross, 83 Tex. 218, referred to above, Is reported 
as foUows In 18 S. W. 578: 

TURNER V. CROSS et al. 

(Suprême Court of Texas. Feb. 5, 1893.) 

Négligent Kilung— Action against Receivers. 

A receiver is cet a "proprietor, owner, charterer, or hirer, " within Rev. St art 
2899, giving a right of actioa for injuries resulting In death caused by the négli- 
gence of the proprietor, owner, charterer, or hirer of a railroad, etc., or by the 
négligence of their «servants or agents. 

Appeal from district court, Williaroson county. 
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Action î^ S. S. Turaer against H. 0. Oross and George A. Eddy, as re- 
celvers, for damages on account of injuries resultlng in thè death of her 
son. Judgment for défendants, and plaintlff appeals. Afflrmed. 

J. w; Parker, for appellant, Fisher & Townes, for appellees, 

STAYTON, 0. J. Appellant brought thls action to recover damages for an 
injury received by her son, which she allèges was caused by the négligence of 
the receiTers, and resulted in his death, and it is agreed that the only question 
to be decided Is: As the law (article 2899, Rev. Oiv. St.) stood on the 22d day 
of December, 1889, is the recdver of a railroad llable as such for injury negli- 
gently inflicted upon and resulting in the death of an employé, when the in- 
jury is sustained whlle the railroad is being operated by the receiver? In 
other words, is the receiver of a railroad operating the road, within the enu- 
meration of the statute, either as proprletor, owner, charterer, or hirer? The 
court below held not, and therefore sustained a demurrer to a pétition, the 
sufflclency of which is not otherwise questioned. It mnst be conceded that the 
action cannot be sustained unless it is given by the statute, and, as it is 
not clalmed that the receivers are liable personally, the only statute which 
bas appUcation to the case is the foUowing: "An action for actual dam- 
ages on account of injuries causing the death of any person may be brought 
in the following cases: (1) When the death of any person is caused by 
the négligence or carelessness of the proprletor, owner, charterer, or hirer 
of any railroad, steam-boat, stage-coach, or other vehicle .for the convey- 
ance of goods or passengers, or by the unfltness, négligence, or careless- 
ness of thelr servants or agents." Rev. St. art. 2699. The action is not 
against the railway company whoae property was in the hands of the re- 
ceivers, and no inquiry arises whether in a case brought against the Com- 
pany the receivers, under any circumstances, might be deemed its servants 
or agents. To maintain the action it is necessary to hold that a receiver 
operating a railway under the appolntment and control of a court is, within 
the meaning of the statute, "the proprletor, owner, charterer, or hirer of 
any railroad." By "hirer" we understand to be meant one who by con- 
tract acqulres the right to use a thing belonging to another, and by "char- 
terer" we imderstand to be meant one who by contract acquires the right 
to use a véssel belonging to another; and, as the statute embraces sub- 
jects to which thèse terms may be appUed, we are of opinion that they 
were used in their ordlnary sensé, and we do not understand appellant to 
contend for any other meaning for them. But it is contended that the 
receivers were, within the meaning of the statute, "proprietors" or "owners," 
whlle appellees contend that thèse words cannot be appUed to any person 
not holding property in his own right, although conceding that proprietor- 
ship or ownershlp, within the meaning of the statute, may exist without 
absolute tltle. It is Insisted by appellees that the statute in question is In 
dérogation of the common law, and mnst therefore be construed strictly; 
but the rule hère invoiied has been abolished by statute, which provides 
that "the rule of the common law that statutes in dérogation thereof shall 
be strictly construed shall hâve no application to the Eevised Statutes, 
but the said statutes shaU constitute the law of this state respecting the 
subjects to which they relate, and the provisions thereof shaU be liberally 
construed, with a view to efCect their objects and to promote justice." 
Bev. St. Gen. Prov. § 3. The statute In référence to the construction of 
statutes contains the following: "The ordlnary signification shall be ap- 
pUed to words, except words of art, or words connected with a particular 
trade or subject-matter, when they shall hâve the signification attached 
to them by experts in such art or trade, or with référence to such subject- 
matter." "In aU interprétations the court shall looli dlligently for the in- 
tention of the législature, keeping- In view at ail times the old law, the 
evil, and the remedy." Bev. St. art. 3138. Thèse are but statutory décla- 
rations of rules of construction which had long been recognized by courts, 
and the statute but emphasizes their importance. 

It is the duty of a court to give to language used In a statute the mean- 
ing with which It was used by the législature If this can be ascertained; 
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and to do tMs, If the words used be not such as hare a peculiar meanlng 
when applied to a given art or trade with référence to which they are 
used in the statute, the only safe rule is to apply to them their ordinary 
meaning, for the législature must be presumed to hâve used them In that 
eense in which they are ordinarily understood; and if, so applying them, the 
législation in which they are found seems to be harsh, or not to embrace 
and give remédies for acts for which remédies ought to be given, the courts, 
for such reasons, are not authorized to place on them a forced construc- 
tion for the purpose of mitigatlng a seemlng hardship, imposed by a statute, 
or conferring a right which the législature had not thought proper to give. 
It is the duty of a court to administer the law as it is written, and not 
to make the law; and however harsh a statute may seem to be, or what- 
ever may seem to be its omission, courts cannot, on such considérations, 
by construction sustain Its opération, or make it apply to cases to which 
It does not apply, wlthout assumlng functions that pertain solely to the 
législative department of the government. It may be difflcult to perceive a 
good reason why an action should not exlst for an injury resulting In death, 
caused by the négligence of a recelver or his servants whlle operating a 
railway imder order of court, as for an injury to a passenger not resulting 
In death, and subject to the same restrictions as to the manner and fund 
from which a judgment recovered should be satisfied; "but this furnishes 
no reason why the right of action should exist in the one case and not in 
the other, where in the one the right does not exist unless given by statute, 
while in the other the right of action exists without a statute conferring 
it." If a receiver, within the meaning of the statute, is either a "proprietor" 
or "owner," then the ruling on the demurrer was wrong. If he is not, 
It was right. A recelver Is an oflBcer of the court that appoints hlm, when 
the law takes possession of the property to which the recelvership relates, 
and, in cases of receivershlps of railway property under the orders of the 
com-t appointing them, receivers often operate railroads, and assume the 
duties, burdens, and liabllities ordinarily imposed by law upon common 
carriers, in addition to the ordinary duties attachlng to the position; but 
at ail tlmes they are only the agencles of the com-t, subject to its orders, 
and having no persoual interest in the property in their hands resulting 
from the existence of the receivershlp, though responsible ofilcially for the 
proper management and custody of property confided to their care, and, as 
other persons, personaUy responsible for their own unlawful acts worWng 
injury to others, but not so responsible for the négligence or unlawful acts 
of servants they may be compelled to employ in the business confided by 
the court to their management and control. When lawfuUy appointed, 
they are not the représentatives of the company or persons when property 
may be placed in their possession and under their management, though 
they, in some cases, may be subjected to liabllity for charges arising under 
the permission of the courts appointing them, or from the négligence of 
themselves and their employés. 

Examples of such charges upon railway companies' property In the hands 
of receivers are of ahnost daily occurrence In thèse cases in which the 
reeeipts of railway business, which are the property of a railway company 
in the hands of a recelver, are appropriated to the liquidation of claims 
arising from breach of duty as common carriers; but can such relations 
as they bear to property placed in their custody and management justlfy 
a holding that they are either the "proprietors" or "ovmers" of a railroad, 
within the meaning of the statute? One who has the légal right or ex- 
clusive title to anything is said to be a "proprietor." Webst In many in- 
stances, if not usuaUy, the word Is the synonym of the word "owner." Abb.; 
Bouv.; Webst. The "owner" is said to be "he who has dominlon of a thing, 
real or personal, corporeal or incorporeal, which he has the right to enjoy 
and to do with as he pleases, even to spoil or destroy it, so far as the 
law permits, unless he be prevented by some agreement or covenant which 
restrains his right." Bouv. "One who owns; a rlghtful proprietor; one 
who has the légal or rightful title, whether he is the possessor or not." 
Webst. Both words convey the idea of property in the thing in right of 
the person who is said to be the proprietor or owner, and exclude that 
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or a mère possessor In the rlght of another, although the possession nmy 
be coupled vftth the duty or obligation to take care of; or even to use, the 
thing in that other's rlght Both words are doubtless often vised to express 
rlght to property In a thlng less than absolute or exclusive rlght, but -when 
this occurs it wUl, ordlnarily appear from the context, and in ail such cases 
the person holds ror hlmself and In hls own right; and, as stated in brlef 
of counsel: "The rlght of such a person to the possession and controî 
springs, not from an act to whlch the concurrence or consent of the owner 
is not requlred, as In the appointment of a receiyer, but from the direct act 
of the owner or proprletor, who thereby dothes the person placed In the 
possesslçm and controlwlth tSe rlght to.operate the samefor hisown beneflt" 
This may be lUustratiid by référence to cases. In Pierce v. Railroad Ce, 51 
N. H. 591, It appeared that the Ooncord & Portsmouth Railroad was operated 
by the Concord Kallroad under a lease for 99 years, and a question arose 
whether It was liable for property destroyed by fire from one of Its loco- 
motives, under a statute whlch provlded that "the proprietors of every 
railroad shall l>e liable for ail damages whlch shall accrue to any per- 
son or property by fire or steam from any locomotive or other engine of 
such road;" and, in vlew of a statute in force In that state whlch declared 
that the term "prc^rietors of a railroad" should "include the corporation 
to whlch any railroad was orlginally granted, or Into whose hands it has 
subsequentiy passed, the assignées or trustées to whom any railroad has 
been mortgaged for the securlty of a debt, and any company or person 
to whom it may bave been conveyed," it vras held that withln the meanlng 
of the law the défendant was a proprietor, and, as such, liable. In Hall 
V. Brown, 64 N. H. 49T, an action was brought to recover damages resultlng 
from the obstruction of a highway by a locomotive under a statute whlch 
provlded that "no such proprietors shall obstruct by thelr engine, cars, 
or train any highway more than ten minutes at any one tlme, under penalty 
of twenty dollars for each offense to the party delayed thereby." The de- 
fendant was not the absolute owner of the railroad, but at the time of the 
accident the railway was oocupled and used by the défendant for his own 
beneflt, and it was held that he was a proprietor, wlthin the meanlng of 
the statute. Many cases are cited imder the word "owner," illustratlng 
the use and meanlng of that word under a great varîety of facts, which 
show that absolute and exclusive right is not always necessary to own- 
ership; and, o^i the other hand, that possession, when held in a fiduciary 
character, does not constitute ownership, unless the relation under which 
the possession exlsts be created by the act of one who held dominion, such 
•as, in the ordinary acceptation of the words, Is deemed proprietorslilp or 
ownership; and it Is not belleved that any adjudicated case can be found 
11» whlch it has been held that a person not having a Personal interest 
in or rlght to property was its proprietor or owner. Abb. Dlct. 

In the construction of the statute under considération It is proper, in 
order to arrive at the intention of the législature, to conslder the association 
In which the words "proprietor" and "owner" are found; for it ought to 
be presumed that In enacting the statute, having, as it does, relation to 
the use of enumerated kinds of property by persons sustalning given rela- 
tions to It, the législature was prompted by the same reason to give actions 
agalnst the persons or corporations to whom the act applles; that It was 
the Intention to glve isuch actions agalnst those who stood in similar rela- 
tions to property and Its use, though the relations may not be of the same 
degree, rather than to glve such rights of action agalnst persons whose 
relations to propertles enumerated and their uses were whoUy dissimilar. 
The importance and proprlety of doing this is emphasized when we take 
intp considération the fact that right of action for inj\u:ies resulting in 
death is glven agalnst the persons enumerated In the statute under con- 
sidération, even wher« the Injuries resuit from the "unfltness, négligence, 
or carelessness of theilr servants or agents;" while under the second para- 
graph of the act the persons against whom rlght of action is given are 
not made liable for tle acts or omissions of thelr servants or agents. The 
words "hirer" and "cUarterer" apply to persons who, in their owa rights, 
are entltled to possess, use, apd hâve the benefits resulting from the use of 
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the thing hlred or chartered, and those rlghts must be acquired by contract 
with persons haviag such dominion over the thlng hlred or chartered as 
enables them to confer on the hirer or eharterer the rlght to use the thlng 
hired or chartered, and to hâve the beneflts resulting therefrom. The or- 
dinary meaning of the words "hlrer," "eharterer," "owner," and "proprle- 
tor," as well as that attached to them by judiclal décisions, being such that 
no person can hold elther of thèse relations to property unless he has a 
Personal interest in or rlght to It, would it not be contrary to ail recognized 
rules of construction to hold that, when they are found thus associa ted, It was 
not the Intention of the législature to give to them the meaning ordinarily at- 
tached to them, where there Is nothlng in the statute tendlng to show that 
olther of the words was used In some other sensé? Looking to the character 
of the property named in the statute, if it was the intention of the législature 
—as seems manlfest by the language used— to gIve rlght of action against ail 
persons and corporations sustalning to the property the relations which the 
words indlcate in cases of injuries rosulting in death caused by the négligence 
or the unfltness, négligence, or carelessness of their servants and agents, then 
there was necessity to name ail the persons against whom right of action was 
Intended to be given, so that any grade of ownership conferring personal 
rlght should be brought withln the opération of the statute, and it was 
doubtless for the purpose of declding aU mlsconceptlon as ' to the Intent 
of the législature that "hirers," "charterers," owners," and "proprietors" 
were named. The manlfest purpose of the statute was to glve right of ac- 
tion for injuries such as are complalned of in this case against those in 
possession in thelr own rights of the classes of property named in the 
statute, when operated by themselves or by servants or agents of their 
own sélection, for whose acts or omissions they ought to be responsible; 
and the language of a statute ought to be such as to imperatively require 
It before a court would be authorized to hold that such owners were in- 
tended to be made llable, directly or Indlrecûy, for an Injury occurring 
In the use of their property while under the management and control of 
an offlcer of a court having power to do wlth it as the court may direct, 
and to sélect his own servants, wlthout regard to the wlsh of the owner. 
In cases in whlch railways are operated by receivers appolnted by ooiu-ts 
it is held that the receiver becomes a common carrier, subject oflaelally 
to the liablllties attaching to that business, as well as to the liabllities 
of a master to the servant; and that, from the public nature of the business, 
earnlngs of the ptrperty, while In hls hands, may be applled to discharge 
obligations arislng in the course )f the business; and It is true that in this 
way the owner of such property is made, through the appropriation of 
eamings of Its property, to pay debts Incurred through the négligence of 
a receiver or hls servants. But those cases stand on exceptional ground, 
and are justlfled only by public considérations, not now necessary to con- 
sider. Such actions as that before us, however, stand on the statute which 
gives the right of action; and, while It cannot be denied that the législature 
might glve such right of action against receivers, and require judgment 
thereon rendeied against them to be satisfied out of such funds as may 
be used to dkcharge obligations against them In other classes of cases, 
or even out of the corpus of the property, so far as only the owner's rights 
might be afitected thereby, yet. unless this be doue, no court would be 
justifled in holding, under an act which in terma only gives such an action 
against the proprletor or owner, hirer, or eharterer, that it was the in- 
tention of the législature to subject even the eamings of a railway, which, 
as against ail persons not having a right thereto conferred by contract, 
are as much the property of the owner of the railway as Is the road Itself, 
to the satisfaction of a claim based on the négligence of a receiver or hls 
servants. It is ordinarily true that In the construction of a statute effect 
should bc given to every word fotind In it, and It Is contended that under 
this raie a meaning so essentlally différent must be given to the words 
"owner" and "proprietor" as to make the one or the other mean a person 
who has such rlght to possession and control as a receiver has; but this does 
not follow, and the rule Is satisfied if the words be given a slmilar mean^ 
tag^ the différence being In the degree of right to the thlng to whlch owner- 
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sMp or proprietorshlp relates; and we are not called upon in this case to 
détermine which of thèse words indlcates absolute domlnion, and whleh 
some lesser rlghts. The words "agents" and "servants," found in the statute 
under considération, In a gênerai sensé both apply to persons in the service 
of another, but In a légal sensé an agent Is one who stands in the place 
of his principal,— hls représentative,— while a servant Is one in the master's 
employmeht, but not clothed with any représentative character. 

The nile of construction which requlres effect to be given to ail the words 
of a statute never requires a meanlng to be given to any word other than 
that it ordinarily bears, unless this is requlred by the context, and cases 
arise where It becomes proper to hold that words are tautological. We 
need not go beyond the statute under considération to flnd an instance 
of this. This statute glves an action "where the death of a person Is caused 
by the négligence or carelessness of the proprletor," etc., or where deatli 
is caused by the "négligence or carelessness of their servants or agents;" 
and there can be no doubt that the words "négligence" and "carelessness," 
as hère U'^ed, mcan identically the same thing, for négligence is but the 
omission of care, and the same Is carelessness. It must be borne In mind 
that actions for Injunes resulting in death can be maintained only against 
such corporations and persons as the statute gives such actions against, 
and only in favor pf such persons as the statutes name, and the courts 
hâve no more power to extend its opération by construction not authorized 
by the words of the statute. If, perchance, an administrator of the estate 
of a deceased person, or the guardian of the estate of a minor or lunatic, 
should be requlred to operate for a time some of the vehicles for transpor- 
tation of goods and passengers iWhich might belong to such an estate, would 
it be claimed that .the estate represented by him would be Uable for an 
injury resulting in death, caused by the négligence of such an administrator 
or his servants, or of such a guardian or his servants? To hold that one 
having possession of and right to control property, as has an administrator, 
guardian, or recelver, Is either the owner or proprietor of the property, 
would do violence to the ordinary understanding of the meaning of the 
words, as well as to the meaning attached to them, In a statute like that 
under considération, by ail judiclal décisions. 

It Is claimed, however, that contrary rulings hâve been made, and we will 
briefly ref er to the cases relied upon. In Murphy v. Holbrok, 20 Ohio St. 
137, an action was brought by an administrator against receivers to recover 
damages for an injury resulting in the death of his intestate, which it was 
aUeged occurred through the négligence of the agents of the receivers, and 
they were held offlciaUy Uable. The action was brought, however, under a 
statute of the state of Ohio, which gave right of action in such cases against 
any person or corporation through whose wrongful act, neglect, or fault 
death resulted, if the injury would hâve given cause of action to deceased 
had he lived. Of the correctness of the décision under the statute on which 
It was based we thinis there can be no doubt, in so far as the question there 
decided cah hâve any application to the question involved in this, for the 
receivers were persons who, under the act, might be made offlciaUy to 
pay damages, for their Uability was not made to dépend upon their rela- 
tion to property. Under such a statute as that, they were Uable, as re- 
ceivers are Uable, for injuries not resulting in death when caused by nég- 
ligence In the business confided to their care. Little v. Dusenberry, 46 
N. J. Law, 614, was an action brought against a receiver of a l'ailway 
company's property for an injury resulting in death, based on a statute 
which provided that "in every such case the person who, or the corpora- 
tion which, would hâve been Uable If death had not ensued, shaU be Uable 
to an action for damages," etc. This, It wUl be seen, is substantially the 
same as the OWo statute, and it was held that tinder it a receiver was 
Uable offlciaUy to such an action, and there can be no doubt of the cor- 
rectness pf the décision, even In the absence of another statute, quoted in 
the opinion, which provided, when the property of a railroad company 
was placed In the bands pf a recelver by order of the chancellor, that "ail 
expenses incident to the opération of said railroad shall be a flrst lien 
on the reeelpts." The case of Lamphear t. Bucliingham, 33 Conn. 238, 



ALLEN' V. DILLINGHAM. 185 

was an action brought against trustées in possession of a railroad, and 
operating It for the benéflt of mortgage bondholders, to recover damages 
for an Injury resulting in death. The statute tlxen in force in tbat state 
provided tbat, in case the life of any passenger on a railroad, wbo was in 
the exercise of reasonable care, should be lost by the négligence of the 
railroad, the company should be llable to pay damages, not exceeding 
$5,000; and it was contended that by the express terms of the statute the 
right of action was limited to injuries received at the hands of railroad 
companies, but, on account of another statute, the court said: "The original 
elghth section of thç act of 1853 authorized the action against the railroad 
Company only; but we are of opinion that the act of 1858, whlch authorized 
and regulated the surrender of the road and franchises to trustées for the 
benefit of creditors, subjected the property in the hands of such trustées 
to liability, and them to suit under this statute." The inference is that, 
but for the statute referred to, the coiu^t would bave held the trustées not 
llable. The case of Lymani t. Railroad Co., 59 Vt. 167, 10 Atl. 346, was one 
in which an action for an injury resulting In death was brought agnlnst 
a railroad company that was acting as receiver of two other railways, 
which it was operating in connection with a railroad it had leased, and 
the injury occurred on the leased road. In the opinion the court said: 
"If the court of chancery consented that its receiver might step outside his 
proper funcUons as receiver of the Vermont & Canada and Vermont Cen- 
tral Railroads, and engage as a lessee in business foreign to the administra- 
tion of the property in the hands of the court, he stands, as to such business, 
and as to aU persons employed by hlm or having business relations wlth 
hlm in the conduct of such foreign business, not as a receiver, in the 
sensé that he is then an offlcer of the court, but as a party sui juris, acting 
as his own principal, and upon his own responsibillty. The order of the 
court, if any, sanctioning his engagement in such business, is available to 
him in the settlement of his accounts as receiver of the roads in the hands 
of the court, but not as the gauge of his responsibillty to third persons deal- 
Ing with him," The court, however, does say that he would hâve becn liable 
had he been in fact a receiver, and not a lessee; and we see no reason to 
doubt the correctness of thls conclusion under the Vermont statute, which 
glves the right to action for the "rightful act, neglect, or default of any 
person, either natural or artiflcial." Erwin v. Davenport, 9 Heisk. 45, was 
also an action against a receiver to recover damages for an Injury resulting 
in death, and it was held that the receiver, under the averments of the 
pétition, would be personaUy llable for his own misfeasance; but the case 
can bave no bearlng on the question Involved in this. "We do not find that 
any other state in the Union bas a statute in aU respects the same as 
that In force in this state, and- hâve been unable to find any case in which 
the question involved in thls is considered; but, after holding the case under 
advisement for some tlme, in view of the importance of the question In- 
volved, as well as its novelty, and after giving to it full considération, we 
are constrained to hold that the ruling of the court below was correct. 
Some judgments bave been afllrmed by this court that were rendered against 
receivers offlcially for damages for Injuries resulting in death; but in thèse 
cases the question involved in this was neither suggested nor considered, 
and they cannot be considered as adjudications of the question. If it be 
désirable to make the property of a railway company llable in actions 
of this character on account of the négligence of a receiver in whose hands 
it may be, or on account of the négligence of his servants or agents, the 
législature wUl doubtless so amend the law as to give such liability. The 
law is peculiar, in that it restricts liability for the négligence of agents 
and servants to persons and corporations engaged in given lines of business, 
no more dangerous in many of its branches than are many others in which 
the liability is made to dépend on the wrongful act, unskillfulness, or nég- 
ligence of the person or corporation to be affected. Whether such discrimi- 
nations are conducive to the public welfare is a matter for considération 
of the législature. The judgment will be afflrmed. 
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STATE or LOUISIANA et al v. LAGARDB et aL 
(Circuit Court, B. D. Loulslana. March 2, 1894.) 

1. COItSTmiMONAIi LAW— InTEESTATB COMMERCE— Fehtilizkrs. 

Act La. No. 51 of 1886 reqUlred ail manufacturers of and dealers Ib 
commercial fertlllzers wlttiln the state to file with the board of agriculture 
a statement of the Ingrédients of thelr sevèral fertlllzers, to obtain 
llcenses tae tJielr sale, and to place on each package sold a tag, to be 
furoished by the board, showlng that such dealer.s had complied wlth 
the law; and pénalties were provlded for failure to conform to Its provi- 
sions. Complalnants, as sollciting agents, within the state, of an Illinois 
manufacturer, 'were in the habit of sendlng orders to thelr principal, and 
the fertillzer was shipped direct to the pUrchaser in Loulsiana by such 
principal, and was never in complalnants' possession or control. Beld^ 
that complalnants were engagea in Interstate commerce, and that such 
act, as applled to them, was an Interférence wlth such commerce, and 
hence the fédéral com-ts will restraln proceedlngs agalnst them for non- 
compliance wlth such act 
3. Same— Injtjhotion— Against State. 

The fact that such proceedlngs agalnst complalnants were taken in 
the name of the state will not affect the rlght of the circuit com't ta 
restraln the proceedlngs; for the Injunctlon wlU go agalnst the board of 
agriculture and Its offlcers, at whose Instance the proceedlngs were had, 
and not agalhst the state. 
8. Same— Against Cbiminal Phosbcutions. 

Whether or not the circuit court has Jurlsdiction to restraln the law 
offlcers of the state from Instituting the crlminal proceeding provlded 
for by the act in the event of failure to comply wlth It, it can clearly re- 
straln the board of agriculture, its agents and ofScers, from instigating 
any such prosecutions. 

Thls suit was commenced by a pétition flled in the civil district court for 
the parish of Orléans by the state of Loulsiana, represented by M. J. Cun- 
nlngham, attorney gênerai, and Henry C. Newsom, commissloner of agri- 
culture, agalnst B. Lagarde & Son, a commercial partnershlp doing business 
In the city of New Orléans, and charging, among other things, sald E. 
Lagarde & Son, as dealers in commercial fertilizers, with carrying on thelr 
business in violation and disregard of the provisions and requlrements of 
Act No. 51 of the Laws of Loulsiana of 1886. That everything has been 
done on the part of the state, contemplatëd, by said act, as to the rules es- 
tablished by the bureau of a^culture; the Issuance and distribution of cir- 
culars; the préparation of tags; the establishment of the necessary régula- 
tions for the printlng and attaching to bags and packages of fertilizers of 
the analyses of such fertilizers, seeking to obtain samples, and publishing 
analyses of fwtilîzers; the establishment of régulations for obtaining such 
samples and maklng the analyses; the adoption of rides and régulations for 
the collection and deposit of money for tags sold and fines Imposed, etc. 
That sald B. Lagarde & Son, for the seasons of 1890-91 and 1891-92, sub- 
mttted to the commissloner of agriculture the statement required by section 
2 of the act, and obtained the certlficates and llcenses for each of those 
seasons reqidred by section 3. That said B. Lagarde & Son hâve failed and 
refused to submit said statement as to the fertilizers they sell, or propose 
to sell, during' the current season of 1892-93, and they therelore are not 
authorized, and hâve no rlght, to deal In commercial fertilizers in this state, 
but that, notwlthstanding their failure to file the statement and receive the 
certlflcate aforesald, they are and hâve been so dealing, and are therefore 
liable to a fine of $1,000 for each violation of the law, which petitioners now 
sue for. PMrther, that said E. Lagarde & Son bave been guilty of many of 
said violations, selling wlthout filing sald statement and procuring such cer- 
tlflcate, exceedlng 10 in number, up to the commencement of this suit, etc.» 
and during the past two seasons hâve sold in this state, as petitioners believe, 
an average of 3,000 tons of commercial fertilizers, and bave sold up to tbis- 
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time, durlng the current season (1892-93), 1,000 teas, making 7,000 tons up 
to this date; that the whole of said amount bas been so sold by them In 
bags, some containing 200 pounds and Bome 100 pounds, or froœ 10 to 20 
bags to the ton, or, at the lowest, 70,000 bags of fertUizers so sold by them; 
that they hâve failed entlrely to comply with the positive requirements o( 
section 6 of said act, having failed and refused to attach, or cause to be at- 
tached, to each of said bags, one of the tags prepared according to section 
5; that the taggage afflxed by law is 50 cents a ton, which said E. Lagarde 
& Son now owe on 7,000 tons heretofore sold by them, or $3,500, np to this 
time, which petltioners now sue for. Fnrther, that, in addition to said tag- 
gage which said E. Lagarde & Son owe, they are liable, under section 6, to a 
penalty of $150 for each omission to afllx a tag to each bag of fertillzer 
sold by them, making $10,500,000, which petltioners now sue for. And the 
pétition détails instances of various and sundry sales alleged to hâve been 
made by said E. Lagarde & Son without compliance with the law aforesaid. 
The pétition further charges that said B. Lagarde & Son, and other dealers 
operating with them, hâve wlUfully desregarded the law, and hampered and 
crippled the bureau of agriculture and the experiment stations; that they 
hâve not the rlght to carry on business or the sale of fertilizers, directly or 
indirectly, personally or through an agent, or as agents, résident or non- 
resident, in violation of the law; that unless they are restralned "they will 
continue their unlawful business, and cripple and destroy the efflciency of 
thèse important state institutions, and cause petltioners irréparable injury. 
Wherefore, they pray for order and writ of injunction enjoinlng said E. 
Lagarde & Son from further deallng in fertilizers or selling fertilizers in 
this State until they shall hâve filed with and submitted to the commissioner 
of agriculture a written or printed statement as required by section 2 of 
Act No. 51 of 1886, and procured a certiflcate required by section 3 of said 
act, and without placing upon and attaching to each bag or package of fer- 
tilizers one of the tags prepared and furnished by the commissioner of agri- 
culture. And they also pray for judgment against E. Lagarde & Son, ip 
solido, in the sum of $10,000 penaltles Incurred under section 3 of said act 
and for the sum of $3,500 taggage or inspection fées, and for $10,500,000 pen- 
altles prescribed by section 6 of the act, and for costs and for gênerai relief. 
On the said pétition an injunction issued as prayed for. Thereafter, on mo' 
tion of B. Lagarde & Son, snggestlng their désire to bond the said Injunctlop 
in accordance with the practice in Louisiana, the said injunction was dis- 
solved, on a bond of $1,000; and thereafter, on pétition of défendants, and 
bond for removal, the cause was transferred to this court, as one arising un 
der the constitution and laws of the United States. 

In this coiu-t the défendants flled a cross bill, wberein they allège that 
orators hâve been, durlng the years 1890, 1891, 1892, and 1893, engaged in the 
business or occupation of solicltlng agents or drummers in this city and state 
for the Thompson & Edwards Fertillzer Company, a corporation created and 
organized under the laws of the state of minois, and are citlzens of said 
state, the business of said fertillzer Company being the manufacture and saisi 
of commercial fertilizers; that orators' business conslsts in solicltlng orders 
for said fertillzer company from persons in this state, Inducing them to agrée 
to purchase fertilizers from the said fertillzer company, and, when they hâve 
so secured an agreeing purchaser for said company, they notlfy said company 
by sending to it the name and address of the Intending purchaser, and the 
terms of the sales agreed upon, and said company then ships direct from 
Chicago, 111., to the said purchaser in this state, the fertilizers so sold; that 
"your orators do not manufacture, pack, ship, handle, or even see, said fer- 
tilizers, but the same are sold by the said fertillzer company to the purchaser, 
and shipped direct from the state of Illinois to the purchaser in the state of 
Louisiana, without your orators ever handling or owning or having any pos- 
session or control thereof;" that orators are not, and never hâve been, the 
solicltlng agents of any other dealer in fertilizers than the said Thompson & 
Edwards Fertillzer Company; that they do not now hâve, and never bave 
had, any fertillzer in their possession In this state, or exposed for sale In 
this state; hâve never had anything to do with said fertilizers, except as 
solicltlng agents, as above stated; that for their services to said fertillzer 
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Company they recèlve a commission on sales effected through thelr efforts. 
Orators further aver that said Thompson & Edwards Fertilizer Company do 
not now, and hâve not dm-ing the years 1890, 1891, 1892, and 1893, or dm-ing 
orators' connection with the sald flrm, kept on hand or exposed for sale any 
fertilizerà in this state. The blll then sets ont In full Act No. 51 of the Acts 
of the General Assembly of the State of LotUslana for the Year 1886, and 
also the proceedlngs herelnbetore reclted In regard to the Institution of the 
suit. It is further averred that "orators are not manufacturers of or dealers 
in commercial teptillzers In this state, withîn the meauing of the provisions 
of said Act No.. 51 of 1886, but that said commissioner of agriculture and the 
said attorney, gênerai clalm that your orators' aforesald business Is subject 
to the provisions 6t said act And orators charge that. If said act is applica- 
ble to the aforesald business of orators, then sald act Is unconstitutional, 
null, and void, because in violation of the constitution of the United States, 
and espeolally of article 1, § 8,. (d. 3, thereof ; and, In suppori) of this, oratora 
aver that thelr business is now, and has ever been, that of soliciting agents 
or drummera of sald Thompson & Edwards Fertilizer Company, for the sale 
and shipmentof fertilizers by sald company from the state of Illinois to 
the state of Louisiana, said shipments being made direct from Chicago, Hl., 
to the purchtisers In Louisiana, and recelved by orators In the original pack- 
ages; that orators' business or occupation is Interstate commerce, and is 
exempted, by the above referred to provisions of the constitution of the 
United States, from any such régulations. Interférence, restriction, burden, 
or tax as Is sought to be Imposed by said Act No. 51 of 1886. And orators 
further say that. If said act be an inspection law, It must be conflned to 
commercial fertilizers manufactmed In this state, or prepared for export or 
actually ofCered and exposed for sale In this state, and so far as applicable 
to fertilizers manufaetured In other states, and not brought into this state, 
except after sale, and whlle In course of direct transportatlon to the pur- 
chaser and consumer, said act Is In violation of the commerce clause of the 
constitution of the United States above referred to. But orators charge that 
said act Is not In any proper or légal sensé an inspection law; that said 
act does not require or provide for any actual inspection or examlnation of 
the fertilizers subject to its provisions; that it Is purely and simply a reve- 
nije act. Orators further charge that said act Is in violation of article 29 
of the présent constitution of the state of Louisiana, in that It embraces more 
than one object, and of articles 202 to 218 of said constitution, which deflne 
and limit the power of the gênerai assembly to impose licenses or any other 
taxes for purposes of revenue." It is further averred that "notwithstanding 
the premises, and the patent unconstitutlonality and nullity of said Act No. 
51 of 1886, the sald commissions of agriculture and the said attorney gên- 
erai threaten to enforce its provisions against your orators, and they threaten 
to (and, unless restralned by this court, wUl) bring, not only a number of civil 
sults against your orators, but wUl cause to be Instituted a number of crlm- 
Inai prosecutlons against your orators, and the members thereof, and will 
cause them to be Indicted, arrested, and tried for each sale of fertilizers 
negotiated by them as the soliciting agents of the sald Thompson & Edwards 
Fertilizer Company as aforesald, and will so oppress and harass your orators 
and the Individual members by a multlplicity of suits and prosecutlons as to 
break up their aforesald business, and subject them to Irréparable loss and 
Injury, and deprive them of thelr Personal liberty." The prayer is that the 
défendants may answer, but not under oath, and that a writ of injunction 
may Issue, restrainlng and enjolnlng Henry C. Newsom, commissioner of 
agriculture of this state, and M. J. Cunningham, attorney gênerai of this 
state, and each of them, thelr agents, attorneys, and servants, Includlng 
Charlss A. Butler, district attorney, and John J. Finney, assistant district 
attorney, for the parish of Orléans, state of Louisiana, from Instituting or 
flling, or directing any others to Institute, any suit or sults, action or actions, 
civil or criminal, against your orators, or the individual members thereof, 
to enforce against them the provisions of Act No. 51 of 1886, to recover the 
tax or taggage fées therein provided, or the fines or penaltles, or any of them, 
therein Imposed, except in this cause and in this court, and from interfering 
with orators' business by reason of anythlng contained in sald act; and In 
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the mean tlme tliey pray for a restraining order embraclng ail the relief 
prayed for. 

On notice to show cause why the restraining order prayed for in the crosa 
bill should not issue, the défendants M. J. Cunningham, attorney gênerai, 
and H. O. Newsom, commissioner of agriculture, appeared by counsel; and 
thereupon, on thelr motion, the suit was ordered placed on the law docket 
of the court, and the application for an injunction and for équitable relief 
dismissed and abandoned,— consent, however, being given that the cross bill 
of B. Lagarde & Son should stand as an original bill. Thereupon, the de- 
fendants to the bill were ordered to show cause why an Injunction pendente 
Ute, as prayed for, should not issue; and, in the mean time an order was 
entered, restraining the défendants, their agents and servants, and certain 
prosecutlng offleers, from instituting fiurther suits, civil or criminal, against 
the complainants. 

On the hearing the complainants presented the affidavits of several dealers 
in fertilizers, to the effect that the law in question, in its opération, Is in no 
wise an Inspection law; that no inspections are made, or ever bave been 
made, under the same; and that there are no officiais appointed, or ever hâve 
been appointed, or are acting, under said statute, whose duty it is to inspect 
fertilizers, or to see that said tags required by the act are afflxed to the pack- 
ages of fertilizers offered for sale or sold. Complainants also presented affl- 
davits to the efCect that the members and agents of the bureau of agriculture 
bave threatened and are threatening to prosecute complainants, civilly and 
crlminally, in ail the parishes of the State, based on every transaction of 
thelrs as the soliciting agents of fertilizers, with the intention declared of 
involving them in a multlplicity of suits and prosecutions, unless they shall 
comply with the law, and that sueh suits and prosecutions are intended to 
break up complainants' business, which is a growing and profitable one, and 
thus destroy their property. 

M. J. Ounningham, Atty. Gen., Lionel Adams, and Lazarus, Moore 
& Luce, for the State. 
J. P. Blair, for Lagarde and others. 

PAEDEE, Circuit Judge (after stating the facts as above). Ooun- 
Bel for respondents présent no argument — make no assertion, even — 
that the act in question (No. 51 of the Laws of 1886) is eonstitutional; 
nor, on behalf of respondents, is déniai made of the matters present- 
ed by the évidence read on the hearing, to the effect that the said 
law, in its opération, is purely a revenue law, and in no sensé an 
inspection law, and that the bureau of agriculture and their agents 
are threatening and intending to harass and annoy the complainants 
with civil and criminal prosecutions under the said act until they 
shall pay the revenue demanded, or be compelled to abandon their 
business. The whole showing is addressed to the proposition that 
under the circumstances of the case the court has no power to grant 
relief. The title of the act under which the respondents hâve pro- 
ceeded against the complainants, and threaten to still further pro- 
ceed by a multiplicity of suits and prosecutions, is as foUows : 

"An act to protect and advance agriculture by regulating the sale and 
purity of commercial fertilizers and the guarantee and conditions upon which 
they are to be sold, and by flxlng the penalties incurred by the violation of 
such conditions: by providlng for practical and other experiments in rela- 
tion thereto; by reorganizlng the board of agriculture, increasing its powers 
and those of the commissioner of agriculture; by creatlng an officiai chemist, 
defining his duties and powers, and by repealing laws in conflict herewith," 
etc. 
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The flnrt section of thè act providès for the reorganization of the 
bureau of agriculture, and deânes some of itspowers. The second 
section provides as to the duty of manufacturera and dealers in ferti- 
lizers before ofEering the same for sale; requiring a statèment setting 
forth a description of the brand and package, and the named in- 
grédients tvhich they are willing to giïaranty the fertilizer to contain. 
The third section provides for a certificate of compliance with the 
second section, to be iaâued by the bureau of agriculture, and that 
such certiflcate shaU authorize the manufacture and sale of ferti- 
lizers, and ftirther prayiding, under penalties, that no person who 
has failed to file the statèment shall be authorized to manufacture 
for sale, or deal in, commercial fertUizers, in the state of Louisi- 
ana; the penalty being a fine of $1,000, recoverable before any 
court of compétent jurisdiction. The fourth section provides for 
circuiars setting forth the brands of fertUizers sold in the state, and 
their claimed analysis, to be distributed by the board. The fifth 
sectiori provides that the commissioner of agriculture, under regu- 
lationà, shall prépare tags, of suitable material, with certain marks, 
which shall be fumished to any dealer or manufacturer who has 
complied with the second and third sections upon payment of 50 
cents fop a sufflcienti number of tags to tag a ton of fertilizer, The 
sixth section provides that every person, before oflering for sale any 
commercial fertUizers in the state of Louisiana, shall attach, or 
cause to be attached, to each package, one of the tags aforesaid, and 
that any person who seUs, or offers for sale, any package which has 
not been tagged, shall be guilty of a misdemeanor, and, besides, 
liable to a penalty, and further provides a penalty for counterfeit- 
ing the aforesaid tags. The seventh section of the act requires that 
aU fertUizers ofPered for sale in the state of Louisiana shall hâve 
printed upon each package, in such manner as the commissioner 
of agriculture shall détermine, an analysis of such fertilizer or 
Chemical. The eighth section authorizes the commissioner of agri- 
culture to obtain fair aamples of ail fertilizers sold, or offered for 
sale, in the state of Louisiana; to cause the same to be analyzed, 
and the analyses published. The ninth section provides for the 
drawing of samples from any package of fertilizer whenever required 
by the purchaser. The tenth section provides that the copj; of the 
officiai chemist's analysis of any fertilizer certifled by Mm shall be 
admissible as évidence in any court of the state on the trial of any 
issue involving the merits of such fertUizer. The eleventh section 
relates entirely to rules and régulations to be adopted by the board 
of agriculture for the collection of moneys arising from the sale of 
tags, and from fines imposed by the act. The twelfth section gives 
authority to the commissioner of agriculture to employ a compétent 
chemist to carry on and conduct expérimental stations, etc. The 
thh'teenth section relates to the compensation of the chemist for the 
conduct of expérimenta and expérimental stations. The fourteenth 
section provides that the director of the state experiment station 
shall be considered as the oflQcial chemist of the bureau of agri- 
culture. The fifteenth section relates to accounts of tags received 
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and eold, and moneys cqllected. The sixteenth section defines the 
terms "commercial fertiïizer or fertillzers," wliere used in the act. 
And the seventeenth and last section provides for the act to go into 
effect at a certain date, and the repeal of conflicting laws. 

It is to be noticed that neither in the title nor in any part of the 
act Is the inspection of fertilizers mentioned, or in any wise provided 
for; the nearest approach to it being in the eighth section, where 
the commissioner of agriculture is authorized to obtain samples and 
cause an analysis to be made, and cause publication of the same. 
Under the terms of the act, a description of the packages of ferti- 
lizers, and the statement amounting to a guaranty of the ingrédients, 
must be filed with the commissioner of agriculture, and a certiflcate 
of compliance obtained, before any person is authorized to deliver 
any commercial fertilizers in the state of Louisiana. There is no 
provision that this statement shall be made, and such certiflcate 
obtained, for each and every year or season, or more than once. 
The complainants aver in their bill that they hâve complied with 
this provision of the act. The tags provided for by the act are to 
be attached to each package before the same shall be offered for sale, 
from which it foUows that the act contemplâtes only sales of ferti- 
lizers within this state, and by persons having possession or custody 
of the same. 'Now, as the business of complainants is admitted to 
be purely and simply that of soliciting agents for a manufactory, 
and that the only sales they negotiate or make are of fertilizers not 
within the state, nor in their custody, and that the complainants 
do not manufacture, pack, ship, handle, or even see, said fertilizers; 
that they do not now and never hâve had any fertilizers in their 
possession in this state, and hâve never exposed any for sale in this 
state, — ^it would seem that the act in question was not intended to, 
and does not, in any way affiect their business, and that they are in 
na wise liable for any of the penalties provided for in the said act. 
The biQ shows, however, that the law offtcers of the state hâve other- 
wise construed the law; and for that reason it is not requisite that 
this court should at this time, and for the purposes of this case, 
80 hold or déclare. The business of complainants is Interstate com- 
merce, and it is beyond the régulation of the state of Louisiana. Nor 
can the state of Louisiana levy any tax upon it. Eobbins v. Taxing 
Dist., 120 U. S. 492, 7 Sup. Ct. 592; Leloup v. Port of Mobile, 127 
U. S. 640-648, 8 Sup. Ct. 1380; Asher v. Texas, 128 U. S. 129, 9 Sup. 
Ct 1; Stoutenburgh v. Hennick, 129 U. S. 141-148, 9 Sup. Ct. 236. 
Even if the act in question could be construed as an inspection law, 
or as an exercise of the police power of the state, the complainants' 
business cannot be affected thereby, as complainants do not deal 
with, nor handle, nor bring to the state, fertilizers ; and, even if the 
complainants were to import into the etate original packages of 
fertilizers, and the act in question could be properly construed as an 
inspection law, within and under the police power of the state, 
still the interférence with complainants' business would be in 
violation of clause 3, § 8, art 1, of the constitution of the United 
States. Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct 681; In re 
Sanders, 52 Fed. 802. 
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The oaée,.tiien, is one withîii the jnrJsdiction of this court, and 
warrailts relief according to equlty principles and practice. An 
înJTinction is the usual relief in such cases, and it is asked for in this 
case. The respondents say that it cannot be issued, because the 
suit is one against the state, and the state cannot be enjoined, nor 
can It be issued against the law offlcers of the state, to restrain them 
from instituting criminal proceedings under the said law, nor can 
it issue against state offlcers or state boards, because such an in- 
junction wonld be équivalent to an injunction against the state. 
The state of Louisiana was a party to the suit under which com- 
plainants' bUl, as a cross bill, was originally flled; and when, by 
consent of parties and an order of court, the cross bill was permitted 
to stand as an original bdll, the state of Louisiana was not dismissed, 
but remained as, practically, a nominal party. The objection that 
the suit is one against the state, so far as it has merit, can be 
eliminated from the case by the formai dismissal of the bill as to the 
state of Louisiana. The board or bureau of agriculture, or any of 
the individual members thereof, and some other persons who cannot 
be classed as agents, attomeys, or employés of said board, against 
whom complainants désire relief, should be made parties. Leave 
will be given to the complainants to amend their bill in thèse re- 
spects. 

The state being ont of the case, there is only one serions question 
as to the scope of the injunction that ought to be issued, and that 
is whether a court of equity can enjoin the law offlcers of the state 
from instituting and prosecuting criminal suits or proceedings 
under a void or unconstitutional law. Many cases on each side 
of this question hâve been cited and examined, but I do not think it 
necessary to review them at this time, for the purposes of this case, 
nor to détermine the yet unsettled question of how far proceedings 
criminal in their character, taken by individuals or organized bodies 
of men, tending, if carried out, to despoil one of his property or 
other rights, may be enjoined by a court of equity. In re Sawyer, 
124 U. S. 200, 8 Sup. Ct 482; Lottery Co. v. Mtzpatrick, 3 Woods, 
222; Bottling Co. v. Welch, 42 Fed. 561; Texas Eailroad Commis- 
sion Case, 51 Fed. 529. There is only one section of the act in ques- 
tion that in any way calls for or requires the district attorneys of the 
state, as such, to institute criminal proceedings against the com- 
plainants, even if complainants' business should be construed as 
being within the act; and that section relates to cases where com- 
plainants shall be charged with selling, or offering to sell, any pack- 
age of commercial fertilizer which has not been tagged as provided 
in the act. It is not at aU probable that the district attorneys of 
the state will constitute themselves inspectors of fertUîzers, or agents 
of the board of agriculture, and in that way atfempt to harass com- 
plainants, whUe it is more than probable that any and ail proceed- 
ings, civil or criminal, instituted against the complainants for non- 
compliance with the act in question, will be instigated, instituted, 
and prosecuted only through the| action of the board of agriculture, 
its members, offlcers, agents, and attorneys. There can be no doubt 
about the power of the court to issue an injunction running to those 
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persons, restraining their action as prayed for In the bill; ani, on 
complainants amending their bill as herein suggested, such injunc- 
tion may issue, but not to interfère with the prosecution of auy suits, 
civil or criminal, commenced before the filing of this biU. 



MILLSAPS V. CITY OF TERRELL. 
(Circuit Court of Appeals, Fifth Circuit February 13, 1894.) 

No. 190. 

1. MUNIOIPAI- CORPOBATIONS— BONDB— LiMIT OF InDEBTEDNESS. 

Oonst. Tes. art. 11, §§ 5, 7, provide that no city shall ever incur a debt 
for any purpose or in any manner, unless at tlie same time provision Is 
made for levying and collectlng a tax sufilcient to pay the interest, and 
a Blnliing fund of at least 2 per cent, per annum. Article 8, § 9, provides 
that the tax to be levled for the érection of public buildings and other 
permanent improvements shall not exceed 25 cents of the $100 valuatlon 
In any one year. 'Held, that the power of a clty to create debts for such 
purposes is limited to a sum upon which the interest, together with 2 
per cent, for the sinklng fund, 'will not exceed the revenue derlved from 
a tax of 25 cents on the $100. 
S. 8âmb. 

After a clty had Issued bonds to such an amount that the interest and 
sinklng fund absorbed the whole of such tax, It Issued another séries, 
and provided that the Interest and sinklng fund should be approprlated 
out of the gênerai revenue of the city. 'Held, that the first issue of 
bonds, to the fuU amount authorized by the constitution, exhausted its 
power to contract debts, and the additional issue is void, vrithout regard 
to its authority to apply its gênerai revenue to the payment of interest 
and sinklng fund of a bonded debt. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

At Law. This was an action by Eeuben W. Millsaps against the 
city of Terrell. There was judgment for défendant, and plaintilî 
brings error. 

The défendant, the clty of Terrell, Is a municipal corporation in the state 
of Texas, existing under and by vlrtue of chapters 1 to 10 of title 17 of the 
Revised Sta tûtes. In the month of July, 1884, défendant created a debt for 
waterworks purposes by Issuing bonds to the amount of $28,000, bearing 
Interest at the rate of 7 per cent, per annum. In the month of October of 
the same year, for the piu*pose of erecting a city hall, défendant issued other 
bonds to the amount of $25,000, bearing interest at the rate of 8 per çettt. 
per annum; and on the Ist day of January, 1885, for the purpose of complet- 
ing this building, défendant made yet another Issue to the amount of $2,000, 
bearing interest at the rate of 8 per cent, per annum. The taxable values 
of ail the real and personal property In the clty for the year 1884, as shotvn 
by the assessment roUs for that year, v^ere $908,976. At the time of issu- 
ing the waterworks bonds, the city, by ordinance, provided for the levy of an 
annual tax of one-fourth of 1 per cent, to pay the interest and create a sink- 
lng fund for said bonds. Plaintiff's bonds of the first ($25,000) séries were 
issued under an ordinance passed September 23, 1884, the third section of 
which is as follows: "Sec. 3. For the purpose of meeting the interest upon 
said bonds, and providlng an annual sinklng fund sufHcient to discharge 
the principal at maturity, an annual ad valorem tax of twenty-flve cents 
on the $100 on ail property, real and personal, in said city subject to taxa- 
tion, is hereby levled, and there shall be, and is hereby set apart out of the 
gênerai revenue of the city constituted by one-foUrth of one per cent, ad 
v.60F.no.2— 13 
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Talœrem tas h^etofore Je^ed, as well as an occupation taxes levled and 
iBàllectèa^ an aroouiii sumèlént to màkë ttp ail deflclency thai may exlst from 
tfiéi àpprbptîatlon h^eiiibefor© made in paylng sald Interest and slnklng 
fÙ3idi"{uFlftUititf's bonds pfitbe second séries ($2,000) were issned under an 
ordinanee Çfisspd Npv^mber 25, 1884j,,tbe fljird section oif which Is as fol- 
lows: "Sec' 3. Sald Dondà shall be known as bonds of the second séries, clty 
hall bonds, and the interest and slnklng fund shall be pald ont of the funds 
heretofore levled and set apart for the payment of Interest and slnklng fund 
of the flrst séries." The présent action is upon coupons of the 27 bonds con- 
stltutlng the last tWo'lSBSUès abore descrlbed. The défense is that the clty 
exhausted its power to create debt when It Issued the waterworks bonds, 
and tlfaJt ttie présent bonds aie therefore voldi The conrt foilnd as facts that, 
from the year 1882 down to the trial, the clty had annually levled and col- 
lected a tax of one-fourth of 1 per cenit. to defray Its current expenses, and 
had also coUected occupation taxes to the extent allowed by law. The 
aœount;Q^ thèse latter was shown by tiiç dpfendant's évidence to be about 
|4,0OÔ peifiannum. The coyrt also fouiid thac plalntlff is a holder for value, 
and bf)t0V6 maturlty, wïthout actual notice of any objection to the bonds. 
Upon tlils'st^te,of facts the court found for the défendant, and entered judg- 
ment rJiçcojrdlngiy. , Plalntlff thereupon sued out thls writ of error, and flled 
an assignnient of errors, complaining that the court erred in holding that 
prlor to t.be Issuançe of tbë bonds sued on herein the défendant had, by 
thei issi^ce of its -waterworks bonds, exhausted Its authority to create 
debts, tifti^ the plaintiffs bonds and coupons were therefore vold. 

T. K. Skinker, for plaintiff in error. 

B. F. Word and M, L. Crawford, for défendant in error. 

Beforë PAJBDEE and McCOEMIOK, Circuit Judges. 

PAEDEE, Circuit ^ud^e (after stating the facts). The plaintiff 
in error does not dispute that ih© tax of one-fourth of 1 per cent, 
authorized by the ordinanee of July, 1884, does not provide a fund 
sufflcient to pay the interest on the waterworks bonds and create 
a sinkjng fund of 2 pef cent, but he insiste that the bonds under 
the oriîinances of Septémber 23 and November 25, 1884, involved 
in this suit are* neveitheless, vaiid, because, he says, the city did 
not by the issue of the waterworks bonds exhaust its power to 
create debts, and the provisions made hj the ordinances of Septém- 
ber 23 and !November 25, 1884, for the payment of interest and to 
create a, sinklng fund are sufflcient The bonds in question bear 
interest at the rate of 8 per cent per annum which, with 2 per cent 
additional for sinking fund, must be ralsed annually, requiring an 
aggregate amount annu^y of about $2,700. The provisions made 
by the prdiûances consist of (1) a spécial tax of 25 cents on the 
$100 which, it is conceded, is already fully mort^aged; (2) a gên- 
erai revenue tax of 25 cents on the $100 ; (3) the occupation taxes, 
—the twd latter constituting, as we understand it, the alimony of 
the city. The question presentéd by the plaintiff in error, and ar- 
gued by his coijnsel, is whether the alimony of the city, made up, 
under the constitution aùd laws of the state, of the gênerai revenue 
tax and oiCètipation taxes, can be used as a basis for creating a 
debt for lièrmàhent iinprovement and issuing therefor ttme-running 
bonds; tlie provision for the payment of the principal and interest 
thereof being the appropriation or plgdge of such gênerai revenue 
and occupation taxes. In our opinion, however, the flrst question 
iû the c^ is whethep the municipality had power to create tha 
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debt based on any taxation; if nôt, the pëculiar çharacter of oc- 
cupation taxes need not be discussed. 

Article 11, § 5, of tlie constitution of the state, prorides: 

"That no debt shall ever be created by any city, tinless at the same tlme, 
provision be made to asseas and collect annually a sufflcient sum to pay the 
Interest thereon and créa te a sinking (und of, at least, two per cent." 

Section 7 of the same article is the same, substantially, but with 
emphasis, to wit: 

"But no debt for any purpose shall ever be Incurred In any manner by 
any city or county, unless provision la made at the tlme of creating the 
same for levying and coUecting a sufflcient tax to pay the interest thereon 
and provide, at least, two per cent, as a sinking fund." 

Thèse two sections of the constitution unquestionably prohibit 
municipal corporations from creating debts, unless payment of such 
debts is proyided for by taxes to be assessed and collected annu- 
ally. Article 8, § 9, of the constitution, as amended in 1883, pro- 
vides: 

"That no county, city or town shall levy more than twenty-five cents for 
city or county purposes, and not to exceed flfteen cents for roads and bridges 
on the one hundred dollars valuation, except for the payment of debts incurred 
prier jto the adoption of this amendment; and for the érection of public build- 
ings, streets, sewer and other permanent improvements not to exceed twen- 
ty-five cents on the one hundred dollars valuation in any one year, and ex- 
cept as is in this constitution otherwlse provlded." 

This section expressly restricts the levying of a tax for the érec- 
tion of public buildings, street, sewer, and other permanent im- 
provements to 25 cents on the |100 valuation in any one year, and, 
with sections 5 and 7, supra, restricts the création of debts by 
municipalities for the purpose of erecting permanent improve- 
ments to a sum on which a tax of 25 cents on the |100 valuation 
in any one year will pay the interest and create a sinking fund of 
2 per cent; for the municipality must provide, at the time of creating 
a debt for permanent improvements, for the assessment and collection 
of a sufflcient tax to pay it, and yet under section 9, art. 8, cannot, 
for such purpose, provide over 25 cents on the |100 valuation. If 
a tax is levied for the payment of debts created for permanent 
improvements of over 25 cents on the flOO valuation, section 9, art. 
8, is violated. If a debt created for the érection of permanent im- 
provements is in excess of such sum as the tax levied will pay the 
interest on, and provide 2 per cent, sinking fund, then sections 5 
and 7, art 11, are violated. When we consider, in addition, the 
well-settled proposition that no municipality can create a debt un- 
less the power to do so is either expressly or impliedly conferred 
upon it by law, it seems clear that in the case in hand the coupons 
sued on, as well as the bonds to which they were accessories, hav- 
ing been issued by the city of Terrell for permanent improvements 
after the power to create debts for such purposes was exhausted, 
were void for want of power in the municipality that issued them. 
To this effect see the décisions of the suprême court of Texas: 
Gould V. City of Paris, 68 Tex. 517, 4 S. W. 650; City of Terrell v. 
Dessaint, 71 Tex. 770, 9 S. W. 593; Citizens' Bank v. City of Ter- 
reU, 78 Tex. 450, 14 S. W. 1003; Biddle v. City of Terrell, 82 Tex. 
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335, 1^,8. W. 691; Nolan County t. State, 83 Tes. 182-195, 17 S. W. 
823. We quote from Citizens' Bank v. Oity of Terrell, 78 Tex. 456, 
14S.W. 1003,asfoUows:, 

")Vhilç our constitution autliçrizes the création of a debt and the issnance 
of its negôtlable bonds by the défendant city to provide for constnictlng 
waterwbrlïs, its mandate is iinperatlve tliat no sucli debt shall be created 
without maklng provision at the time of its création to assess and collect 
annually i a' sufflcient sum to pay the Intêrôst thereon, and create a sinliing 
fund of at least two per cent, on the principal. Until that Is done the debt 
is not çreated, ,and none exists. If not forbldden by another provision of 
the eonytittitiôii, the levy may provlde for the collection of a greater sum 
than the Interest contracted, for and two par cent, additional, but it cannot 
be less thèin that The langnâ.ge is plain and unamblguous, and in relation 
to citles the command is twlcô given. The provision must be sufflcient when 
made. Ifi sUbsequenily, it becomes elther more or less than sufflcient, the 
validity of the obligation wQuld not be afCected. By another provision of 
thé constitution, thepercerita^e on the assessed value that may De levled is 
liimlted. Tlie constitution, in'effect, commands that a city wlth less than 10,- 
000 iahabltàntâ shall, In otdef to create a debt, take Its latest assessment of 
property for taxes, and from that ascertain how much money a tax of 25 
cents on $100 of valuation will produce, and it may create a debt that that 
amount wiil provide for .tjtiè payment of the interest on, and 2 per cent, 
per annum additional. The rule applies with ail its force to cities having 
more than 10,000 Inhabltants, except that the limlt of the percentage of taxa- 
tion is greatér." 

The caupona sued on in the case in hand being void for want of 
power in the city of Terrèll to create a debt represented by such 
coupons^ the ' plaintiff in error was rightly defeated in the trial 
couiît, and it is not necessary to discnss whether the city of Terrell 
had a right to pledge eith'er its gênerai revenue or its occupation 
taxes tô pay the same; but, even as to that, the adjudged cases 
are agairist!the plaintiff in error. See Citizens' Bank v. City of 
TerreU, 78 Tex. 460, 14 S; W. 1003, where it is said: 

"The city, had no authorlty to pledge or appropriate any part of the cur- 
rent revenues for the paymeiit of the principal or interest of the debt. That 
fiind Is deyoted by the constitution to the support of the city government, 
and is alwayS- Under the control of the council for that purpose. The net 
proceeds from the waterworks. If there had been such, would hâve llkewise 
been under thfe control of thecouncil, and was not a basls for the création 
of debt." 

Also, see Texas Water & Gas Co. v. City of Cleburne, 1 Tex. Civ. 
App. 587, 21 8. W. 393. And, if we were without authority on 
the subject, we are inclined, on principle, to the opinion that it is 
agatnst public policy to permit the necessary alimony of any city, 
however small such city may be, to be bargained away beyond the 
year for which it is assessed and is applicable. The judgment of 
the circïdt court is afflnned. 
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WHITING V. EQUITABLE LIFE ASSUR. SOO. 
(Circuit Court of Appeals, Filth Circuit. November 28, 1893.) 

No. 145. 

1. Weit of Ehrob— Procehdings— Amending Bill dp Exceptions. 

It is withln the authority of the trial court, during the term, to allow 
an amendment to the record showlng that a paper excluded from évidence 
was afterwards offered again and admitted; and at the hearing above, on 
writ of error, the bill of exceptions may be amended to show that such 
action was taken. 

8. Insurance — Action to Recovbr PREjiinM — Etidbnce — Sufficibnct. 

An admlnistrator sued a Ilfe Insurance company to recover the premium 
alleged to baye been pald by his intestate upon an application for Insur- 
ance, wbich was not granted by the company; and he put in eyldence the 
latter's receipt for such premium, which provided for repayment if the 
application was denied. The testimony of defendant's agent, who con- 
ducted the transaction, showed that the Intestate had given a sight draft 
for the premium, but had paid no cash; that the draft was protested, 
and had never since been paid; and that It was partly on this ground 
that the application had been refused. There was no conflictlng évi- 
dence sufBcient to ralse a doubt. ^Held, that it was proper to direct 
a verdict for défendant. 

In Error to the Circuit Court of the United States for the North- 
ern District of Florida. 

This was an action by J. T. Whiting, admlnistrator of H. C. F. 
Brown, against the Equitable Life Assurance Society. There was 
a judgment for défendant on a verdict directed by the court, and 
plaintiff brings error. 

This was an action brought by the complalnant in error, J. T. Whitlng, as 
admlnistrator of the estate of H. 0. F. Brown, in assumpslt against the 
Equitable Life Assurance Society, a corporation of New York, in the circuit 
court for Escambia county, state of Florida, whence it was removed to the 
circuit court of the United States for the northern district of that state. It 
was alleged that plalntlff's Intestate, on the 28th day of June, 1873, made ap- 
plication to the défendant company for a pollcy of Insurance upon his lif e for 
the sum of $30,000, and paid therefor the flrst premium of $817.51. The pol- 
lcy was not granted, but the party died the 16th of July that year. In 1892 
an admlnistrator was appointed, and suit was eommenced by him to recover, 
flrst, the amount of premium paid with Interest; second, $30,000 and interest 
for life Insurance on the life of the plaintifiC's intestate. This last claim was 
abandoned by plaintlfl at the trial, and tbe only demand was for the premium 
alleged to hâve been pald, with Interest. Upon the trial, the plaintiff proved 
the death of the Intestate, the granting of the administration to the plaintiff, 
and that the widow of the Intestate came into possession of her husband's 
papers, among which she found a receipt as follows, to wit: 

"Age 36. No. . 

"The Equitable Life Assurance Society of the United States, New York. 
"Amount, $30,000.00. Premium, $817.50. 

. "William C. Alexander, Président; Henry B. Hyde, Vice Président. 
"Reeeived from Mr. H. C. F. Brown eight hundred and seventeen dollars 
and flfty cents, belng for the flrst annual premium and policy fee on an as- 
surance of thirty thousand doUars on the life of the said H. C. F. Brown, for 
which an application Is this day made by him to the Equitable Life Assur- 
ance Society of the United States. The said H. C. F. Brown to be assured 
from the date of this receipt, in accordance with the rate of premlums and the 
provisions of the policy of said society: provided always said application 
shall be approved and accepted by said society; but should the said appUca- 
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Oon be decHned by sald sodety, then tbe amount, the recelpt whereof is here- 
by acknowledged, Is to bç repald by me to the sald H. C. P. Brown. Inaa- 
much as delays and mis'carriages may take place in the mails or otherwlse, 
the appli«ïant for the poliey is desired htmself to send the annexed coupon by 
mail to the "head office of this society, where it will receive immédiate atten- 
tion. Failure to do this will relleve the society from any liability under tlils 
eondltlonal recelpt 

"Dated Mobile, June 28th, 1873. Jos. E. Murrell, G. A., 

"Per J. 0. Ruse. 

"For further référence, the appUeant should note hère the date he himself 
«ends the coupon, and the name of postoffice at which mailed. 

"Date of sending coupon, , 187-. , Mailed at post office. 

"lu case of acceptance, the society will send the poUcy without delay, and, 
In case of decllhing the application, will at once notlfy the appllcant. Should, 
therefore, the appllcant not receive from the society notice of his acceptance 
or rejection witbin flf teea days from the date hereof, he is requested to 
communicate at once with the society. 

"No agent Is authorlzed to deliver this 'condilional recelpt' without the 
coupons attached." 

Upon the présentation of this paper, Its readlng was ôbjected to because 
It was not shown that Murrell or Ruse had slgned the'same, or that Murrell 
was authorized to sign It, which objection was sustalned. The plaintiff then in- 
troduced Interrogatories and answers of one Bacon, which had been taken by 
défendant, to the effect that durlng June and July, 1873, at which time the 
recelpt appears to bave been given, he was clerk in the employ of the Equita- 
ble Life Assurance Company; that he Identifled the application of Brown for 
$30,000, forwarded through their agent, Murrell, at Mobile; that the applica- 
tion was not approved and accepted, on account of Insufficlency of examina- 
tlon and lack of a certlfléate; and that he Informed Murrell by letter of the 
suspension of the application untll further examlnation. He aiso presented 
and Identifled a letter written by hlm, notifying Murrell of the suspension of 
Brown's application, and one from Murrell in repl.y, which was as follows: 

"The Equitable Life Assurance Society of the United States, No. 120 Broad- 
way, New York. 

"Wm. O. Alexander, Pres't; Henry B. Hyde, Vice-Pres't; J. E. Murrell 
Gen'l Agent, Mobile Oo., Ala., and Border Gounties of Mississippi. 

"Mobile, Ala., July 12th, 1873. 
"Geo. W. Phillips, Esq., New ïork— Dear Sir: I hâve your Unes of the 8tli 
respecting Brown. Mr. Brown gave us a sigbt draft on New Orléans for 
the premlum, which was protested, and It seems that he was not authorized 
to draw tbe draft, there beihg no such ffi^m in New Orléans; hence the provl- 
Bional Insurance Is cancelèd, and the application must remain declined. The 
examlnation was complète, being examlned by an outside physiclan also. 
The condition of the kldneys normal, but by oversight the blank opposite that 
question was not fllled ùp, the rlsk being flrst class. However, for the rea- 
son stated, I do not now deem the case morally acceptable. 

"Yours, very truly, Jos. E. Murrell, Gen'l Agt." 

The original record does not show. In the blll of exceptions therein con- 
talned, that the recelpt which had been ôbjected to and excluded was again 
presented and permitted tb be read in évidence, but an amendment to sald 
record presented at the hearing allèges that It was so presented and admitted 
and read In the case, and that the record had been properly amended by the 
action of the court below. Mrs. Brown, who had testifled to flnding the 
recelpt among her husband'a papers, was recalled, and testifled that a short time 
after her husband's death John O. Ruse caUed upon her, and wanted to see her 
husband's papers, and showed her her husband's signature upon a pièce of paper 
attached to a snnall book, which he dedined to let her hâve unless he coidd 
see the papers, He also wanted her to give hlm the recelpt of the company, 
which she refused to do. He also told her that there was a letter at Bay 
Minette for her husband, but that he would send her a copy of it He 
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shortly afterwards sent her a copy of a letter sald to hâve been ■written to 
her husband, whlch was as follows: 

"The Equitable Life Assurance Society of the United States. No. 120 Broad- 
way, New York. 

"Wm. A. Alexander, Président; Henry B. Hyde, Vice Président; 3. B. Mur- 

rell, Gen'l Agent, iVIoblle, Ala., Mobile County, Alabama, and Border 

Coimties of Mississippi. 

"Mobile, Ala., , 1873. 

"Copy of my letter July 8th: 'H. O. F. Brown, Esq., Bay Minette— Dear Sir: 
I regret to Inform you that your application for $30,000 in the Equitable Life 
Assurance Society has not been accepted, and no pollcy will be issued. Please 
return me the receipt I gare you and I will forward the sight draf t you gave 
me for the premium. Yours, very truly, Jos. E. MurreU, G. A., per Jno. C. 
Ruse.' 

"N. B. This letter was directed to 'Mr. H. C. F. Brown, Bay Minette, M. 
& M. R. R.' " 

Hère the plarntiff rested his case, and John C. Ruse was Introduced for the 
défendant, who testified: That during June and July, 1873, he was clerk in 
the Insurance office of J. E. MurreU, who was gênerai agent for the défendant 
Company. That he recoUected H. C. F. Browu, plaintifï's intestate, mailing 
application for Insurance, in wrlting, in June, 1873, and that hc had signed hls 
name as witness, and that the application was in his handvrriting. That 
Brown never paid any premium in cash for the policy for whlch application 
was made, but that he gave a draft upon some house In New Orléans, upon 
which a receipt was given him. That the draft was promptly forwarded for 
collection, but was returned with report that the collection could not be made, 
and the draft was protested. That sueh draft was never paid, so far as he 
knew. The draft was retiu-ned, and remained with J. E. Mm-rell, wlthout 
the sald Brown, or any one else, paying the same. He remained with Mur- 
reU for a long time, and It was not paid. That the draft was protested for 
nonpayment. That it was always kept by MurreU, and, if not destroyed, Is 
probably among his papers, he being dead. He admitted that he did ask Mrs. 
Brown to surrender the receipt given by him to Brown, because upon Its face 
It would hâve appeared that money had been received, and the company 
would hâve to show that it had not. This concluded the testimony in the casé; 
whereupon the counsel for the défendant requested the coiu-t to ihstruct the 
jm-y to flnd a verdict for the défendant which It did; and, under such in- 
struction, the 3m*y returned such verdict, and Judgment was entered accord- 
Ingly. 

The only ground of error alleged is not submitting the détermination of the 
case to the jury, but Instiiicttng them to flnd a verdict for the défendant. 

A. J. Rose, for plaintiff in error. 

C. M. & J. G. Cooper, for défendant in error. 

Before PAEDEE and McCOBMICK, arcuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge, (after stating the facts.) The flrst ques- 
tion presenting itaelf in this case is as to allowing the amendment 
to the bill of exceptions as originally presented, which shows that 
the receipt in question was, subséquent to its rejection, again pre- 
sented, admitted by the court, and read to the jury. It appears 
that the motion to amend the record was made to the presiding 
judge during the same term at which the trial was had, considered 
by him, and the order entered allowing the desired amendment. 
Unquestionably, it was within the power of the court to so correct 
any omission, either of the clerk or the party preparing the bOl of 
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exceptions, dliring the tenu. Even subséquent to the adjournment 
of the term th.e court could, upon application, correct the record so 
as to show the truth of what actually occurred, and repair any error 
or omission of its offlcers, upon proper application being made. 
Matheson's Adm'r v. Grant's Adm'r, 2 How. 263; In re Wight, 134 
U. S. 136, 10 Sup. et 487; Bank v. Eldred, 143 U. S. 293, 12 Sup. Ct. 
450. The amendment is allowed. Àccepting the bill of exceptions 
as amended, and considering that the receipt was admitted in évi- 
dence, wàs there then a case made by the entire testimony that 
would justify the jury in returning a verdict for plaintifi? There 
was no conflict or contradictory testimony, either of statement or 
circumstance, that needed weighing and deciding. It is true the 
existence of the receipt was prima facie évidence of payment, but 
such as was easily explained away. The fact that a sight draft was 
so far considered a payment as to justify a receipt, and yet was not 
a tramsfer of value, and, when payment upon it was refused, was 
found not to be, présents no inconsistency. The testimony intro- 
duced by plaintiff, containing as it did the déposition of Bacon and 
the letter of Murrell, défendants gênerai agent, and upon which 
alone the receipt appears to hâve been admitted, so explained the 
entire transaction that it is very dpubtful if a verdict for the plaintifE 
wôuld hâve been justiâed upon his testimony alone. But when the 
testimony of Euse, the only witness personally acquainted with the 
facts of the payment and giving of the receipt, and the truth of 
whose testimony is in no way questioned by anything appearing in 
the record, is accepted, what shadow of right the plaintiff might 
hâve appeared to hâve disappears. The apparent inconsistency 
of the date of the letter of Murrell to Brown, informing him that his 
application had not been accepted, and no policy would be issued, it 
being July 8th, the eame day upon which the application was sus- 
pended at the New York office, and which has been commented upon 
at some length by plaintiff's attorneys, is explained by the last 
sentence of his letter of the 12th July, wherein he states that he did 
not deem the case "morally acceptable." Unquestionably, this con- 
clusion had been reached by the Sth of July, the date of his letter, 
on account of the nonpayment of the draft. 

It is a well-established rule of practice in the United States courts 
that the court may withdraw a case from the jury, and direct a 
verdict for the plaintiff or the défendant, where the évidence is of 
such conclusive character that the court, in the exercise of a sound 
judicial discrétion, would be compelled to set aside a verdict re- 
turned in opposition to it. Kailroad Co. v. Converse, 139 U. S. 469, 
11 Sup. Ct. 569, and the numerous cases therein cited. In this case 
it is not considered that the évidence would, in any light it might 
be viewed, giving it the weight to which it was entitled as undis- 
puted and uncontradicted, justify a verdict for the plaintiff, and we 
flnd no error in the judge in instructing the jury to flnd for the de- 
fendant. The writ of error is dismissed, and the judgment below 
afflnned, with costs. 
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TEXAS LtFMBER MANUP'G CO. V. BRANCH et al. 
(Circuit Court of Appeals, Flfth Circuit. February 13, 1894.) 

No. 202. 

Vbndor and Purchasek— Boka Fidb Pcrohaser. 

Henri Rueg, owner of a large tract of unoccupled lands In the state of 
Texas, died, leaving a posthumous clilld as his sole lieir. His brother and 
sister subsequently executed a deed for the tract, in whlch they were de- 
scribed as "the only survivlng heirs at law of the above-mentioned Henri 
Rueg." ffeW, that the grantors had no semblance of title, either légal 
or équitable, and that the grantee, who had pald full value for the land, 
and taxes thereon for many years thereafter, was not entitled to protec- 
tion as an innocent purchaser without notice. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

This was an action of trespass to try title, hrought by the Texas 
Lumber Manufacturing Company against Wharton Branch, T. M. 
McVeigh, C. L. Sisson, Stephen Hine% F. Scroggins, G-. J. Collins, 
and others, in which J. B. Abbington, E. C. Douglass, and others, 
intervened. The case was tried by the court without a jury, and 
judgment was rendered in favor of piaintlff, and the défendants and 
interveners brought the case on error to this court The judgment 
was at flrst afBrmed because of defects in the transcript. 4 C. C. 
A. 52, 53 Ped. 849. A rehearing, however, was granted, and the 
judgment was thereafter reversed, and remanded for a new trial. 
6 C. C. A. 92, 56 Fed. 708. A jury trial was then had, in which 
plaintifE recovered an undiTided one-half interest in the land as 
against the défendants and the interveners. The interveners re- 
covered as against the plaintiff and the défendants the other half. 
From this judgment the plaintiff has prosecuted the présent writ 
of error. 

H. M. Whitaker, for plaintiff in error. 

W. S. Hemdon and Ben. B. Gain, for défendants in error. 

Before PAEDEE and McCOEMICK, Circuit Judges. 

McCORMICK, Circuit Judge. This is an action of trespass to try 
title to land in Texas. It was before us on writ of error at our 
last term. 6 C. C. A. 92, 56 Fed. 707. Three questions were then 
presented for our détermination: (1) Are the déclarations of de- 
ceased relatives admissible to show the birth of a chUd? (2) Are 
the probate proceedings in Louisiana in the Succession of Henri 
Eueg res adjudicata as to heirship to his estate in Texas? (3) Un- 
der the law in force in Texas 13th March, 1838, did the wife inherit 
from the husband, if no legitimate descendants survived him? 
Thèse questions were considered by this court, and our conclusions 
thereon announced in our opinion then delivered. We reversed 
the judgment of the circuit court, and remanded the case for a sec- 
ond trial. The case has been again tried in the circuit court. The 
parties appear to hâve withdrawn their waiver of a jury, and to 
hâve had their case on this second trial submitted to a jury. There 
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was a verdict and judgment against plaintiff for the land claimed 
by tlie défendants in error. Theré aïe now three errors assigned 
as ground for tiie reversai of this judgment 

The nrst of thèse asks us to reconsider our former ruling on the 
question as to the probate proceedings in Louisiana in the Succes- 
sion of Henri Rueg being res adjudicata as to who was Ms heir 
or were àia heirs. We see no reason to doubt the correetness of 
our former ruling on that subject, or to support our conclusion hy 
additional rçasons. 

The second erroï assigned is substantially the refusai of the trial 
judge to entertaln their claim of innocent purchaser for value with- 
out notice. The parties respectively claim the land in controversy 
through Henri Rueg. He diéd 13th March, 1838, leaving a lawful 
wif e surviving him, She was then pregnant. This pregnancy re- 
sulted in the birth of a living chUd, who died in a f ew weeks, leav- 
ing his mother surviving him. This child was the sole heir to Henri 
Eueg's land in Texas, and on the death of the child a few weeks 
after his birtjji his motitier became his sole heir. She, by a subsé- 
quent marriage, became the mother of tiie défendants in error. The 
plaintiff cl^,ims through a deed made by a brother and sister of 
Henri Rueg, who describe themselves in their deed as "being the 
only suryiying heirs at law of the above-mentioned Henri Rueg." 
This deed was executed 12th December, 1854, and purports to con- 
vey about 30,000 acres of land in Texas, including that in contro- 
versy, for $4,000. This deed was recordedi in the proper county on 
28th October, 1856. On 24th January, 1887, the grantee in this 
deed sold tlié land in controversy in this action to the plaintiff in 
error. There has never been any actual occupancy of the land 
by any of the parties to this writ of error. The défendants in er- 
ror hâve not paid taxes on the land. There is nothing on the rec- 
ords in the county where the land is situated to show that the de- 
fendants in error own the land. Provision has not been made in 
Texas requiring title by inheritance to be registered. The plain- 
tiff had no âctual notice of défendants' title. Plaintiff paid full 
value for the land. It offered to prove that it and those under 
whom it claimed had paid taxes on this land since about 1840. 
The trial judge held that the rules respecting a purchaser without 
notice do not apply to this case. In Ùie case of Vattier v. Hinde, 
7 Pet. 270, Judge Marshall said the rules respecting a purchaser 
without notice are framed for the protection of him who purchases 
the légal estate and pays the purchase money without knowledge 
of an outstanding equity. They do not protect a person who ac- 
quires no semblance of title. They apply fully only to the purchaser 
of the légal estate. There is nothing in the Texas décisions extend- 
ing thèse rules to a case like the one at bar. Where the words 
"apparent ownership" are used by Chief Justice Stayton in the opin- 
ion referred to and relied on by plaintiff, he expressly limits them 
by the words, "evidenced as the law requires ownership to be." 
Patty V. Mlddleton, 82 Tex. 587, 17 S. W. 909. How is the owner- 
ship of the; brother and sister of Henri Rueg evidenced in this 
case? By their own deed? It is without évidence, either such 
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as the law reqnires or snch as a court of equity conld receÎTe to 
ghow bénéficiai ownership. They hâve no semblance of title. They 
could convey no more than they had. Their grantee took no more 
than they held. The real owners, légal and bénéficiai, -were not 
parties to their deed. Being strangers to the title, both légal and 
équitable, the placing on record of a writing executed by them 
purporting to convey this land was not constructfve notice to any 
one. If the real owners had actually seenand read this writing 
the day it was inscribed on the county records, they would not 
thereby hâve been charged with any duty affecting their title. 
The same is true as to the payment of taxes by a stranger. Owners 
of land in Texas are not charged with the duty of preventing 
strangers from paying taxes on their land. There is no error in 
the action of the trial judge in this particular. 

The third error assigned does not, in our view, require any fnr- 
ther notice than the statement of our conclusion that if there is 
error in the matter indicated it is not such as to require or war- 
rant the reversai of the judgment Affirmed. 



CITY OF AliMA v. GUARANTT SAV. BANK. 

(Circoit Court of Appeals, Elghth Circuit Febniary 12, 1894.) 

No. 300. 

MtruiciPAii Bonds— VAiiiDiTT—ORDiNAîTCE— Résolution. 

Wliere bonds are Issued uader G-en. St. Kan. 1889, par. 961, whlch déclares 
that clties may "borrow money and issue bonds therefor" whenever "the 
City council shall be Instructed so to do" by vote of the inhabitants, it is 
no objection to the validlty of such bonds that the council submitted the 
matter to the electors by meang of a resolution, rather than an ordinance, 
where there is nothing in the statutes expressly requiring an ordinance 
In such case. National Bank of Commerce v. Town of Granada, 64 Fed. 
100, 4 C. 0. A. 212, 10 U. S. App. 692, distinguished. 

In Error to the Circuit Court of the United States for the Dis 
trict of Kansas. 

Action by the Guaranty Savings Bank against the city of Aima 
upon coupons on certain municipal bonds. Plaintiff obtained judg- 
ment. Défendant brings error. 

This was a suit on coupons of municipal bonds whlch were issued and 
Bold by the city of Aima, a city of the thlrd class of the state of Kansas, 
situated In the county of Wabaunsee. The power to issue the bonds was 
derived from section 38, art. 3, of an act to provide for thé incorporation of 
clties of the third class (vide Gen. St. Kan. 1889, par. 961), which Is as follows: 
"The council may provide for making any and ail Improvements of a genaral 
nature In the city, and for the purpose of paying for the same may, from 
time to time, borrow money, and may issue bonds therefor, and street bonds 
to contractors and others performlng work or furnishing materlals; but no 
such money shall be borrowed or bonds Issued until the city council shall 
be instructed so to do by a majority of ail the votes cast at an élection held 
in such city for that purpose. Bonds Issued under this section shall be 
payable in not less than ten years nor more than twenty years from the 
date of their issue, with interest thereon at a rate not exceeding ten per 
cent per annum, with Interest coupons attached, payable annually or seml. 
annually. The council shall levy taxes on ail taxable property wlthtn tbe 
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City, in addition tP other taxes to pay sald bonds at thelr maturity and their 
Interdst coupons is they restiectively become due, which taxes shall be pald 
iii cash only." Actlng undèr the foregolng power, the city council, on 
March 18, 1889, duly passed and recorded in the journal of its proceedings 
the folio wing resolution: 

"Council Chamber, ISth March (cont'd), 1889. 
"Motion by Fred Craft, and seconded by Geo. M. Keene, that the follow- 
Ing resolution be adopted: Besolved, that, complylng with the request of 
maoy cltlzens and electors, publicly expressed at a meeting of the citlzens 
of the city of Aima held at the courthouse on the evening of the 16th day 
of March, 1889, we deem it advlsable to call a spécial élection to'obtain the 
will of the electors of this city as to whether or not the said electors will 
instract the city council of Aima to issue bonds of the said city in the sum 
of $25,000.00 for the puTpose of carrying on gênerai imprpvements; that 
said bonds, if issued, shall be payable in twenty years f rom the date of 
their issue, and shall bear interest at the rate of seven per cent, per annum, 
with interest coupons attached, payable semiannually at the fiscal agency of 
the, State of ICansas at the city of New York, N. T.; that sucb élection be 
held on thé flrst Monday in April, 1889, at the courtroom in the courthouse 
in said city, and that Henry Pauly, Geo. M. Keene, and William K. Mc- 
Donald, members of the city council, be appointed judges of such élection, 
and that Henry Weygand and "V. 0. Welch be deslgnated as clerks of such 
élection, and that the pôUs be opened at elght o'clock a. m., and close at six 
o'clock p. m., of said day; and that the ballots shall be worded, 'For In- 
structing the city council to issue the bonds,' and 'Against instructing the 
city council to issue the bonds;' and that the mayor make proclamation of 
such élection by publication In the city officiai paper." 

The proposition contalned in the toregoing resolution was voted upon by 
the Inhabitants of the city at an élection which was held on April 1, 1889, 
after being duly advertised, and after due proclamation by the mayor. It 
so happens that said élection was coïncident with the regular annual élec- 
tion hel^ on April 1, 1889, for the élection of city ofiScers. The vote taken 
on said proposition was duly canvassed by the city council, and the proposi- 
tion to issue bonds was fonnd to hâve been carried by a very large majorlty 
of ail tbe votes cast. Subsequently, and on April 3, 1889, the city council 
passed tbe followlng resolution by a unanimous vote, and caused the same 
to ba duly entered In its Journal: 

"Ctouncil Chamber, April 3rd, A. D. 1889. 
"Resolved, that acting in obédience to the expressed will of the electors 
of the city of Aima, at the élection held on the Ist day of April, A. D. 1889, 
in relation to the council Issuing improvement bonds In the sum of $25,000 
00-100, and being instructed to so issue said bonds, that said bonds now be 
Issued in the form and upon the terms speelfled in the proclamation of said 
élection; that said bonds be prepared and executed in compllance with the 
law In such cases made and provided. And further resolved, that, upon 
signlng and exécution of the said bonds and coupons, the mayor of the city 
be requested to negotlate the sàme at not less than par per cent, of their 
face value, and make report of his dolngs in respect to the same at the 
next regular meeting of the city council, or at a spécial meeting called for 
that purpose before such regular meeting," 

Subsequently, the bonds were duly executed imder the hand of the mayor 
and clerk, with the seal of the city attached, and the same were sold, and 
the city received, and still retains, the proceeds. The bonds thus issued 
were entltled "Improvement Bond." On their face they contalned a récital 
of the law under which they had been issued, and a copy of the same, to 
wit, section 38, art. 3, supra, was prlnted on the back of each bond. They 
were also duly registered in the office of the auditor of the state of Kansas 
on April 5, 1889. The case was tried to a jury in the circuit court, and the 
trial judge directed a verdict against the city, and In favor of the holder 
and purcbaser of the bonds. To reverse the judgment entered on that ver- 
dict, the city has sued out a writ of error. 
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David Overmyer, for plaintitf in error. 

J. B. Larimer and J. D. McParland, for défendant în error. 

Before SAITBORN, Circuit Judge, and THAYEE, District Judge. 

THAYER, District Judge, after stating the case as above, deliv- 
ered tlie opinion of tlie court. 

The city of Aima contests the validity of the judgment rendered 
by the circuit court, mainly on the ground, that its counsel did not 
enact an ordinance providing for the submission to the electors of 
the proposition to issue improvement bonds. It is claimed that 
under the charter of the city a resolution of the councU, such as 
was in fact adopted, was not the proper mode of inviting an ex- 
pression of the popular wUl touching an issue of improvement 
bonds, and that, because a resolution was passed in lieu of an or- 
dinance, aU subséquent proceedings taken thereunder weré invalid, 
and the bonds are void. Incidentally, it is suggested that as the 
charter provided that improvement bonds "shall be payable in not 
less than ten years, nor more than twenty years from the date of 
their issue," bonds like those now in suit, which were "to be paid 
in twenty years after date," do not conform to the charter, and are 
therefore invalid. We may dispose of the latter suggestion with 
the remark that, in our judgment, a bond made payable "in twenty 
years after date" is, by the common acceptation of those terms, a 
bond which matures at the expiration of 20 years, and that neither 
the payer nor the payée can enforce the payment of a bond thus 
drawn until the lapse of that period. We hâve no doubt that the 
bonds in suit conform to the charter, so far as respects the time of 
payment. 

The other contention, that an ordinance should hâve been passed, 
in lieu of a resolution, rests upon no charter provision which ex- 
pressly requires an ordinance to be passed for the purpose of ob- 
taining an expression of the popular wUl, but is founded altogether 
upon inferences drawn from various charter provisions which do 
in fact require the council to enact ordinances for certain well-de- 
fined purposes. For example, the charter of the city empowered 
the council to enact ordinances "to levy and collect taxes for gên- 
erai revenue not to exceed ten mills on the dollar * * *; to 
open and improve streets » ♦ * and alleys, make sidewalks, 
build bridges, culverts, and sewers." Another section of its char- 
ter prescribed the form of ail ordinances that might be passed by 
the council, and directed them to be published in a certain way, 
and to be entered in an ordinance book. Another section of the 
charter, and the one most relied upon, provided, in substance, that 
the mayor and council should hâve no power "to appropriate or 
issue any scrip, or draw any order on the treasurer for any money, 
unless the same had been approprlated or ordered by ordinance." 
And a proviso to this section enacted "that no ordinance • ♦ ♦ 
for borrowing • * * money, levying taxes, or appropriating 
money, shall be of any validity unless a majority of ail the council- 
œen • ♦ ♦ shall vote for such ordinance, and such vote shall 
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be taken by yeas and nays and • • • entered on the record." 
Vide Gen. St Kjan. 1889, pars. 939, 943, 959, 967. The foregoing sec- 
tions, we belieTÇ, embrace ail of the charter provisions on which 
tÉis court is asked to base an inference that an ordinance was nec- 
essary to submit a proposition to the inhabitants to issue improve- 
ment bonds, and that an ordinance was also necessary to direct the 
exécution and sale of such bonds after the vote had been taken. 
We. hâve given careful attention to the argument presented in be- 
half of the city, with thé resuit that we are unable to assent to the 
proposition that the bonds in suit are void for the reasons above 
stated, The law is well fiettled that a municipal corporation may 
déclare its will as to matters within the scope of its corporate pow- 
ers, either by a resolntion or an ordinance, unless its charter re- 
quires it to act by ordinance; and generally it is of little signifi- 
cance whether a législative measure is couched in the language of 
an ordinance or of a resolution, where it is enacted with the same 
formalities which usually attend the adoption of ordinances. If 
the action taken by a municipality amounts to prescribing a per- 
manent jfijile of condnct, which is to be thereafter observed by the 
inhabitants of the municipality, or by its officers in the transaction 
of the corporate business, then, no doubt, the rule prescribed may 
be mopB properly expressed in the form of an ordihance; but it is 
eminentiy proper to act- by resolution, if the action taken is merely 
declar^topy of the will pf the corporation in a given matter, and is 
in the nature of a ministerial act Beach, Pub. Oorp. § 484, and cases 
there cited. City of Lincoln v. Sun Vapor Street-Light Co. (decided 
at thia term) 59 Ped. 756. In the présent case the resolutions in 
question, appear to hâve' beep passed, and entered at large upon 
the journal of the council, in the same manner that the councU 
was then in the habit of passing and riecording ordinances. The 
record also discloses that the vote was taken by yeas and nays, and 
that the resolution of March 18, 1889, directing an élection to be 
held, was published in substantial compliance with the provisions 
of the charter touching the publication of ordinances. The most 
that can be alleged against the resolutions is that they were not 
put in the form of ordinances, and that after the council had been 
instructed by the ihhabitants of the city to issue the bonds, at an 
élection held for that purpose, the council did not publish its final 
resolution to issue the bonds, which had been passed in obédience 
to the popular mandate* It is also noteworthy that ail of the 
proceedings taken to seeure an issuance of the bonds were con- 
ducted with the greatest publicity and apparent fairness. It is not 
charged "thiat the resolutions were rushed through the council se- 
cretly, or with indécent haste, or that any one has been defrauded, 
or that the city did not receive full value for its bonds. More- 
over, it is apparent, from an inspection of the flrst résolution, that, 
before the council took any action, the project of issuing the bonds 
had been discussed at a public meeting of the inhabitants of the 
city, and that the council had been requested to order an élection. 
Under thèse circumstances, the bonds in suit should not be declared 
invalid, ittithe hands of any holder of the same, unless the charter 
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of tiie city contains unmistakable évidence that tlie council could 
not lawfuUy act otherwise than by an ordinance. It is sufloient to 
say that we find nothing in tlie various provisions of the charter, to 
which our attention bas been directed, wbich can be said to clearly 
indicate that the power to call an élection to vote on a proposition 
to issue improvement bonds can only be exercised by ordinance; 
and we think that, after such an élection had been lawfully called 
and held, the council had an undoubted right to order an issuance of 
bonds by a resolution, inasmuch as it had been instructed to issue 
them by a popular vote. Indeed, it might well be claimed, in view 
of the peculiar language of section 38, art. 3, supra, that a popular 
vote instructing the council to issue bonds for gênerai improvements, 
was so far mandatory as to deprive the council of ail discrétion, and 
make it obligatory upon that body to obey the popular mandate. 
But, waiving that point, it is to be observed, that, whenever the char- 
ter in question authorizes particular acts to be done by ordinance, it 
is dealing with matters -wholly foreign to the issuance of bonds for 
gênerai improvements, which can in no event be issued without the 
sanction of a popular vote; that is to say, it is dealing with the sub- 
ject of levying taxes, opening streets and alleys, building sewers, ap- 
propriating money, and drawing warrants or other like orders, 
usually termed "scrip," on the city treasury. In the section relating 
to the issuance of bonds for public improvements, which is quite full 
and complète in itself, the word "ordinance" is not employed. We 
are unable, therefore, to discover in the aforesaid provisions of the 
charter any imperative reasons why a proposition to issue bonds, as 
contemplated by section 38, may not be submitted to the people in 
the form of a resolution as well as in the form of an ordinance. If, 
as in the présent instance, the proposition upon which the citizens of 
the municipality are asked to vote is fairly stated in the resolution, 
and the same is duly proclaimed or advertised, we cannot conceive of 
any substantial reason why a resolution does not answer ail of the 
purposes of an ordinance. 

In support of its contention that the bonds in suit should be held 
to bave been issued without authority of law, much stress is laid on 
a récent décision of this court in National Bank of Commerce v. 
Town of Granada, 54 Fed. 100, 4 G. G. A. 212, 10 U. S. App. 692; but 
an examination of the opinion and statement in that case wUl show 
that it is readily distinguishable from the case at bar. In the case 
last referred to the town was required to act in obédience to laws 
which are materially différent from the charter provisions tnvolved 
in the présent suit. But it is more important to observe that the 
laws of Colorado which were then under considération, in tenus, 
required the town to act by ordinance, and it had assumed to so act 
but in doing so it had utterly failed to comply with certain manda- 
tory provisions of a state statute, which rendered the pretended ordi- 
nance utterly void, as this court then held. The ordinance in ques- 
tion had neither been recorded, nor authenticated by the signature 
of the presiding oflEicer, nor published as the statute of Colorado re- 
quired, by reason of which facts it had not become operative. Noth- 
ing was decided in the last-mentioned case which can be said to con- 
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trol thë décision in the case at bar. Our conclusion is that ihe 
record "nOw béfore us discloses no material error, and the judgment 
of the circuit court is therefore afarmed. 



MOKGAN V. CITY OF DBS MOINES. 

(Circuit Court of Appeals, EIghth Circuit. February 12, 1894.) 

No. 340. 

Municipal Corporations— DBWECTrvB Strebtb— Limitations— Infancy. 

Act lowa,' Feb. 17, 1888, wlilch limits to six montlis a riglit of action 
■ agàinSt cities for Injuries restiltlng from defectlve sidewallis, unless 
notice is served on the city wltliin 90 days from the injury, applies as 
■Vf eU to Infants as to adults. 

In Error to the Circuit. Court of the United States for the South- 
erq iDSstrict of lowa. 

Action by Allelia R. Morgan, by her next friend, B. W. Morgan, 
againSt the city of Des Moines, for personal injuries. Défendant 
obtàinfed judgment on denlurrer to the pétition. PlaintifE brings 
efror* ; 

William A, Park, for plaintiff in error. 
Hugh Brennan, for défendant in error. 

Befofe OALDWELL and SANBORN, Circuit Judges, and THAY- 
EI^ District Judgê. 

OALDWELL, Circuit Judge. The plaintifiE in error, Allelia R 
Morgan, a minor, by her next friend, B. W. Morgan, brought suit 
against the city of Des Moines, lowa, in the United States circuit 
court for the sonthem district of lowa, to recover damages for an 
injuiy resulting from a defective sidewalk in the city. The pétition 
alleged that the injury occurred on the 25th day of April, 1891, and 
this suit was commenced on the 29th day of August, 1892. On 
the 17th of February, 1888, the gênerai assembly of the state of 
lowa passed the following act: 

"Chap. 25. Sults and Claims against Municipal Corporations. 

"An act limitlng the time of mailing claims and bringlng sults against 
municipal corporaûons includlng cities organlzed under spécial charters. 

"Be It énacted by the gênerai assembly of the state of lowa: 
"Section 1. That in ail cases of personal Injury resulting from defective 
streets or sidewalks or from any cause origlnatlng in the neglect or faiiure 
of any municipal corporation, or its offlcers, to perform thelr duties In ccm- 
structlng, or mainl^ining streets or side-walks, no suit shall be brought 
against the corporation after six months from the time of the Injury, unless 
written notice specifylng the place and circumstances of the injury shall 
hâve be.èn served upon such municipal corporation wlthin nlnety days after 
the injury. 

"Sec. 2. AU the provisions of this act shall be applicable to ail cities in 
this state now organlzed under spécial charters. Approved February 17, 
iB88." 

The pétition did not aver that written notice specifying the place 
and circumstances of the injury had been served upon the city, 
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within 90 days after the injury, as required by the statute; aod the 
city demurred to the pétition for that reason, and upon the ground 
that it showed the cause of action was barred. The court below 
sustained the demurrer (54 Ped. 456), and rendered final judgment 
in favor of the city, and thereupon the plaintiff sued out this writ 
of error. 

The contention of the plaintiff in error is that the provision of the 
gênerai statute of limitations of the state (section 2535, Code of 
lowa), which déclares that minors shall hâve one year after the 
termination of their disability within which to commence an action, 
should be imported, by construction, into the statute which we hâve 
copied. To do so would be judicial législation. Amy v. Water- 
town, 130 U. S. 320, 9 Sup. Ct. 537; Bennett v. Worthington, 24 Ark. 
487; Vance v. Vance, 108 U. S. 514, 521, 2 Sup. Ct. 854. The act of 
February 17, 1888, is not an amendment of any previous act on the 
subject to which it relates. It is new and independent législation, 
and complète in itself. It establishes the rule for the class of cases 
to which it relates. The power of the législature to enact the stat- 
ute is not questioned. It would be entirely compétent for the légis- 
lature to enact a gênerai statute of limitations putting minors and 
adults on the same footing as to ail causes of action, and such would 
be the légal efifect of a statute which contained no saving clause 
exempting infants from its opération. This principle has never 
been questioned. It is clearly and forcibly stated by Mr. Justice 
Miller in delivering the opinion of the suprême court in Vance v. 
Vance, 108 U. S. 514, 521, 2 Sup. Ct. 854, as foUows: 

"It Is urged that, because the plaintiff in error was a minor when this law 
went into opération, it cannot affect her rights. But the constitution of the 
United States, to which appeal is made in this case, gives to minors no 
spécial rights, beyond others, and it was within the législative eompetency of 
the State of Louisiana to make exceptions in their favor, or not. The ex- 
emptions from the opération of the statutes of limitation usually accorded to 
Infants and marr<ed women do not rest upon any gênerai doctrine of the law 
that they cannot be subjected to their action, but, in every instance, upon ex- 
press language In those statutes giving them time after majorjty. or after 
cessation of coverture, to assert their rights." 

The ground upon which saving clauses in statutes of limitation in 
favor of infants and married women are upheld is the injustice of 
barring the cause of action of one who is technically incapable of 
suing. Theoretically, this reason is extremely persuasive; but, 
speaking for myself, I give it as my deliberate judgment, after 40 
years' expérience at the bar and on the bench, that the saving 
clauses in statutes of limitation, exempting infants and married 
women from their opération, hâve been productive of more hardship 
and injustice than would hâve resulted from the absence of such 
provisions. An examination of the Beports will disclose the fact 
that the most flagrantly unjust and inéquitable judgments and de- 
crees that courts hâve been compelled to render resulted from thèse 
saving clauses. Technically, an infant cannot maintain a suit, and, 
in contemplation of law, is ignorant of his rights ; but, in fact and 
in practice, infants, through their guardians and next friends, are 
cotnmonly the most diligent and persistent of suitors, and the in- 
v.60F.no.2— 14 
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stances, are few where any meritorious right is allowed to slumber. 
The self -interest of those who désire to administer the infant's estate 
usually results in a speedy action for its recovery. But, liowever 
thia may be, the argument against the justice and wisdom of the 
statute which contains no saving clause in favor of infants must be 
addi-essed to the législature, and not to the courts. In Blivens v. 
City of Sioux City (lowa) 52 N. W. 246, the suprême court of lowa 
gave eflect to the statute under considération, and declared that 
its "évident purpose was * * • to give the municipal corpora- 
tion such notice of injuries for which it is claimed to be liable as 
will enable it to investigate the injuries, and the circumstances 
under which they were received, while witnesses who knew and re- 
member the facts can be found, to the end that fraud may be pre- 
vented and justice be done." The judgment of the circuit court 
is afflrmed. 



NEW ORLEANS & 0. R. CO. v. SCHNEIDER. 

(Circuit Court of Appeals, Fifth arcult. December 12, 1893.) 

No. 157. 

1. Nbgh,iobnob op Passknobr— Qoestioiî for Jdrt. 

A passenger, whlle seated oy an open wlndow in a street-rallroad car, 
was stnick on the arm by an Iron post placed near the track. There was 
a confllct of testlmony as to whether the passenger- had her arm out of 
the window at the tlme of the accident. Held, that the question of négli- 
gence was properly submltted to the jury. 

2. Samb— QuAHDs IN Frokt of Windows. 

It Is for the Jury to détermine whether reasonable diligence requlres 
that a street-rallroad company shoold place guards In front of the car 
Windows In order to prevent passengers from exposlng thetr hands and 
arms. 
8. Excessive Damages— Beoken Arm. 

A verdict of $2,000 Jidê not to show that jury were Influenced by 
préjudice, where arm of passenger was broken by post adjacent to the 
tradî, while traveling In a street car. 
4 Verdict— Certain Amount. 

A verdict In the sum of $2,000, "wlth légal Interest from judicial de- 
mand," Is not nncertain, although requlring a mathematical calculation 
to get the sum of the flndlng. 

In Error to the Circuit Court of the United States for the East- 
ern District of Louisiana. 

This was an action by Elizabeth Schneider against the New Or- 
léans & Oarrollton Railroad Company, a street radlroad, for personal 
injuries. Plaintiff obtained a verdict in the sum of $2,000, "with 
légal interest from judicial demand," and judgment was subsequently 
entered tiiereon. 54 Fed. 466. Défendant now brings error. 

John M. Bonner, for plaintiflf in error. 

E. Howard McCaleb, for défendant in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCIOE, 
District Judge. 

McCORMICK, Circuit Judge. The défendant in error was a pas- 
senger on one of the cars of plaintiff in error, and her arm was 
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broken by coming in contact with an iron post planted near the 
track. She sued the company, claiming damages for this injury. 
She alleged that she was seated by a window that was open when 
she entered, and took her seat in the car, and that afterwards she 
rested her arm upon the window sill; that the car turned, and 
(while running on a switch recently constructed for temporary use 
by the plaintiff in error) suddenly passed so close to an iron post 
standing near the track that the post Tiolently struck her arm, and 
broke it between the elbow and the shoulder. The plaintiff in error 
excepted to the pétition, in that it showed no cause of action. The 
overruling of this exception is the first of the assigned errors. 

The plaintiff in error, after the proof was closed, requested the 
trial judge to direct a verdict for the company, and assigns as er- 
ror his refusai to withdraw the case from the jury. To support 
this assignment ail the évidence is brought up. The party injured 
testifles that she did not hâve her arm out of the window before 
the accident, but had it resting on the sill of the window. The 
surgeon who attended her testifled "that the arm showed no braise 
at any other point than at the seat of the fracture, which was just 
halfway between the elbow and the shoulder; the fracture was a 
simple fracture, evidently from a direct blow just over the seat of 
the fracture. Had the &rm been projecting out of the window, 
and the post struck it, the injury would hâve been below the elbow, 
— would hâve been below where it was in this case, — and my im- 
pression, therefore, is that the arm was broken by a blow received 
just over the seat of the fracture, because there was no perceptible 
injury at any other place, and a very slight mark of injury over 
that." One witness, who was in the car when the accident oc- 
curred, and seated on the other side of the car, just opposite to and 
facing the lady who was hurt, testifles that "her elbow was resting 
on the sill of the car window, and, as the car went on this temporary 
switch, • • ♦ the car jolted very much, ♦ * • that caused 
the arm to. be thrown out of the car, and corne in contact with the 
post." One witness, in the car at the time, sitting on the same 
side with the party injured, and next to her, about one foot away, 
testifles that she put her elbow out of the window. "I saw by her 
position ; I remember that by her position her arm was out of the 
car, because I looked that way just about that time." Being asked, 
"When you came onto that switch, did you notice where her arm 
was?" answered: "No, sir; never noticed it; only, after the ac- 
cident, she pulled it in, and I remarked then I saw her elbow out 
of the window." "Before the accident?" "Yes, sir." "Now, do 
you remember whether at the time of the accident she was resting 
her elbow on the window sill or not, — could you say?" "I could 
not see then, because I was looking across the car." In our view, 
the trial judge did not err in overruling the gênerai exception to 
the pétition, and in refusing to direct a verdict for the company. 

The plaintiff in error requested the trial judge to charge the 
jury that "the défendant [below] was not required to barricade the 
Windows of its cars, or to so construct them as to prevent its pas- 
sengers from putting their heads or arms out of the Windows." 
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This charge as requested is not applicable to the whole proof in 
the case. It should not hâve been given, but, attention having 
been called by it to that feature of the case, the judge not improp- 
erly instructed the jury "that the défendant, in order to prevent 
its passengers from being injured, waa bound to take those précau- 
tions, and those alone, which reasonable diligence required. It 
is for the jury to say whether reasonable diligence required that 
barricades or guards should hâve been used by the défendant to 
prevent its passengers from putting their hands and arms out of 
the Windows." We do not feel c^led on to approve or question 
the doctrine of the case of Summers v. EaUroad Co., 34 La. Ann. 
139. On -the authorities most favorable to the plaintiff in error, 
it was not error in this case to submit the question of négligence 
to the jury in the manner it was done by this charge. 

The other request refused assumed that the défendant had ex- 
posed her ann outside of the window, and was properly refused be- 
cause that fact was not admitted or clearly establlshed by the 
proof. On the contrary, there was a substantial conflict of testi- 
mony on that point If there was error in the charge given in 
place of that request refused, it was an error of which the plaintiff in 
error could not complain. That part of the gênerai charge com- 
plained of présents no error for which the judgment shoiild be re- 
versed. 

In our opinion, the amount of the verdict is not such as to show 
that the jury were influenced by préjudice against the défendant. 
Within the limit just indicated, it was the province of the jury to 
assess the damages. The form of the verdict is not material. The 
amount found by them is not uncertain, because they chose to put 
their verdict in a fonn that required a mathematical calculation to 
get the sum of their flnding. The trial judge could hâve required 
them to make the calculation, but it was not necessary that he 
should. When ail the éléments of a calculation so simple as the 
one involved in this verdict are given, no uneertainty can lurk 
there. The judgment is not for a greater amount- than the jury 
found. If it is for slightly less, the plaintiff in error cannot be 
heaxd to complain. The judgment of the lower court is afflrmed. 



LIGHTCAP v. PHILADHLPHIA TRACTION CO. 

(Circuit Court, B. D. Pennsylvania. January 23, 1894.) 

No. 16. 

1. Stbebt RAiLVTAys— Négligence— Evidence— Ees Gestab. 

In an action for Injuries to plaintiff, resulting from the collision of a 
cable car with hls wagon, évidence that, while the vehlcles were In actual 
contact, the gripman called out, "God damn you! Get out of the way," 
Is admissible as part of the res gestae. 

3. SAME— NEGIilGBNT RlNGING OP GONG — INSTRUCTIONS. 

There was évidence that plaintiff's horse was standing about 10 feet 
from the track, evldently very much frightened, as the cable car ap- 
proached; that the gripman, when about 10 feet from where the vehlcle 
was struck, saw the horse, and rang hls gong veiy violently; and that 
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the horse thereupon became tmmaiiageable, and Jumped on the track, 
where the collision ôccurred. Beld, thât It was proper to charge that rlng- 
Ing the gong too violently, and toc near a frightened horse, might be négli- 
gence, and that it was for the jury to say whether it was so, under the 
drcnmstances. 

At Law. On motion for new trial. Action by John A Lightcap 
against the PhUadelphia Traction Company for négligence. There 
was verdict for plaintifif, and défendant seeks a new trial. Motion 
denied. 

S. Morris Waln, for plaintiff. 
Thomas A. Leaming, for défendant. 

DALLAS, Circuit Judge. This is an action for the recovery of 
damages for personal injury sustained by the plaintiff in conséquence 
of a wagon in which he was driving having been struck by a cable 
car of the défendant at the intersection of Market street and 
Eleventh street, in the city of Philadelphia. The cause having been 
tried, and a verdict rendered for the plaintiff for |5,000, the défend- 
ant moved for. a new trial, and that motion has been argued and 
considered. Seven reasons hâve been assigned in support of the 
motion, The first tliree are that the verdict was against the law, 
the évidence, and the weight of the évidence. Thèse do not require 
separate considération, and the more spécifie assignments, with the 
exception of the seventh, do not seem to présent any serions difll- 
cidty. 

The fourth reason is that the court "erred in declining to strike 
ont from the testimony the évidence of Joseph Smith, a witness for 
the plaintiff, who, in rebuttal, and without any évidence upon the 
subject in the plaintifl's case in chief, was asked by plaintiffi's coun- 
sel, under objection and exception by defendant's counsel, and an- 
swered in the afQrmative, whether he heard the gripman say, as 
the car and wagon were in actual collision, *God damn you! Get 
eut of the way.' " If my recoUection of this matter — which accords 
with my notes of the trial — be not at fault, there is a mistake in this 
reason, as it is presented. I think there was no objection made to 
the question referred to, at the time it was asked, or to the answer, 
when it was made. But, be this as it may, it is certain that the mo- 
tion to strike out was based solely upon the ground that the évidence 
to which it related was irrelevant, and that it was because it was 
held that the exclamation testifled to was admissible as part of 
the res gestae that the motion was denied. No other point was 
made or passed upon. 1 am still of opinion that the ruiing of the 
court was not erroneous, and I do not think that its action worked 
any injustice to the défendant. 

The fifth reason is that the court "erred in afflrming the plaintiff's 
points." This, however, was not pressed upon the argument. The 
instructions given to the jury upon the subject of damages were clear- 
ly correct; and I am satisfled that, if the plaintiff was entitled to 
anytbing, the verdict was not excessive. 

The sixth reason is that the court erred in not giving binding inr 
structions for the défendant But neither upon the question of 
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négligence nor of contributory négligence >vas tlie eyidence such. 
that fto conclusion or inference reasonàbly deducible therefrom 
would jnstiîy & verdict for the plaintifP. On the contrary, the case, 
as presented, was, in my judgment, one that it would bave been mani- 
festly imprbper to withdraw from the jury; and, accordingly, it was 
left to them upon the facts, with instructions as to th^ law whlch 
fully covered the nine additional points submitted on behalf of the 
défendant. 

The most important question is that which is raised hy the seventh 
reason assigned. In his brief, the learned counsel for défendant 
States that the court "charged that the jury might flnd défendant 
négligent in ringing the bell too violently, and too near a f rightened 
horse;" and in tiiis, it is alleged, there was error. There was some 
évidence that the plaintifif's horse was standing on the Eleventh 
Street track, about 10 feet from the Market street track; that he was 
obviously very much f rightened by the approaching car; and that 
when the car, aiso, was about 10 feet from the intersection of the 
two tracks, the gripman so sounded his gong as to cause the horse to 
jump forward on the track, and thus cause the collision. This, how- 
ever, was not the theory upon which the plaintiff presented his case. 
His own testimony was to the effect that the car had been signaled 
to stop by a policeman, who at the same time directed him to proceed, 
and that he, in conséquence, voluntarily drove upon, and was cross- 
ing the track when his wagon was struck. Yet, as I hâve said, 
there was some testimony that the horse became uncontroUable, 
and was caused to spring upon the track, by the ringing of the gong; 
and it was with référence to this aspect of the case that, in his flfth 
point, the counsel for the défendant requested that the jury should 
be told that if the horse became unmanageable from having been 
scared by the ringing of the gong, and jumped in front of the cable 
train before it could be stopped, this would not be évidence of négli- 
gence. The fifth point was, in other respects, afiQrmed, but with the 
qualification, as to this part of it, that the violent ringing of a gong 
in close proximity to a frightened horse might be négligence, but 
the question whether, if the gong was so sounded in this case, it was, 
under ail the circumstances, an act of négligence, was submitted to 
the jury upon the évidence, and, of course, in connection with in- 
structions as to what is meant by the word "négligence," as it is 
used in the law, to which no objection has been made. But the con- 
tention for the défendant seems to go to the length of insisting that 
the ringing of the gong used upon cars of this character can never 
be wrongful, no matter under what circumstances or in what man- 
ner it may be done. It is said (citing Steiner v. Traction Co., 134 
Pa, St. 199, 19 Atl. 491,) that "the suprême court of Pennsylvania 
has decided, emphatically, that the alarm gong of thèse cable trains 
should be rung vigorously, and as often as possible, especially at 
crossings, and that there is no liability for the conséquent fright- 
ening of horses." This question is one not of local, but of gênerai, 
law, and is to be determined upon principles which this court is not 
called upon to administer in harmony with the views of the court 
of last resort of the state in which the cause of action arose, but in 
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accordance with its own independent judgment, (EaUroad Co. t. 
Baugh, 149 U. S. 368, 13 Sup. Ct. 914;) and, although inclining to lean 
towards agreement with the suprême court of Pennsylvania, — ^for 
■wh.ose judgments the liigliest respect is entertained, — ^it would not 
be possible for me to follow them, if, indeed, they maintaiaed the 
broad proposition which the défendant assert» they support. Alarm 
gongs are now in use in Philadelphia and elsewhere to a very con- 
sidérable extent, and are about to be even more extensively intro- 
duced. It is neeessary that cars which are propeUed by steam or 
electricity on crowded thoroughfares should employ some means of 
giTing warning of their approach; and nothing, I believe, less ob- 
jectionable than the gong, has as yet been devised for the purpose. 
Yet, whUe its proper use is therefore rightful, it is no less true that 
it may be so used as to endanger the safety of those who, equally 
wlth the operators of street railways, are entitled, without encounter- 
ing unnecessary péril to person or property, to the enjoyment of the 
public highways; and it is not, in my opinion, too much to insist that 
a device which may both avert and occasion casualties shall be used 
with that degree of care which, under the circumstances, a man 
of ordinary prudence would exercise as well to aroid causing acci- 
dents as for their prévention. I agrée that the law not only permits, 
but requires, the proper use of the gong; but this does not sanction 
its wanton and needless use, nor relieve from liabUity for any harm 
resulting from unnecessarily, recklessly, and violently ringing it, 
where, by due prudence, such harm might be properly avoided. And 
I cannot yield my assent to the proposition that because it is, in 
gênerai, the duty of the gripman to ring his gong with sufficient 
emphasis upon proper occasions, therefore he may ring it violently 
in the face of a frightened horse, and without any necessity what- 
ever. I must not be understood to imply that this was done in this 
case. But there was évidence tending to show that the plaintiff's 
horse so plainly evinced his fright that it could scarcely hâve failed 
to be observed by the gripman; that there was no person at the 
horse's head; and yet that the bell was rung within a few feet of 
him, without any apparent actual necessity. And this, I think, 
was sufScient to require that the plaintiff's point, that if the jury 
believed "that the horse became unmanageable from having been 
scared by the ringing of the gong, * ♦ ♦ and jumped in front 
of the cable train before it could be stopped, this is not évidence of 
négligence," should be qualifled, as it was, by the statement that 
a gong might be so rung, and under such circumstances, as to 
atnount to négligence; the question with respect to the character of 
the ringing, and the circumstances, as they appeared from the évi- 
dence, being left to the jury for décision. 

I do not understand that the views I hâve expressed are neces- 
sarily in conflict with those of the suprême court of Pennsylvania, 
as disclosed in the case of Steiner v. Traction Co., supra, cited on 
behalf of the défendant. The right détermination of each case of 
this character is dépendent on its peculiar facts. The facts of that 
case were materially différent from those of the présent one, and 
that leamed court does not anywhere say that in no case, and under 
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no circumstances, could liabUity arise from the sounding of a grip- 
man's gong. But even if the judgment referred to should be under- 
stood as maintaining this extrême doctrine, and I, in conséquence, 
be con»trained to dissent from it, yet is it gratifying to note tliat the 
différence would be rather upon an assumption of fact than on a 
question of law. That eminent tribunal, apparently implying that 
its conclusion might hâve been différent if the cause of the catastro- 
phe in that case had been a steam whistle instead of a gong, said: 

"There Is no analogy between tliis case and the use of a steam whistle, 
wantonly blown In a crowded place. The steam whistle nattiraUy tends t» 
alarm horses. The traction bell does not." 

My observation doea not enable me to concur in this statement 
My impression is that the traction bell does tend to alarm many 
horses, and that the différence in this respect between it and a steam 
whistle is only one of degree. Indeed, if some of the évidence in 
this case is believed, there can be no doubt that the plaintifE's horse 
was very greatly alarmed by the ringing of such a gong. And it 
may be added that, if the gripman saw the indications of fright 
which some of the witnesses testified that this horse exhibited even 
before the gong was rung, it must hâve been apparent to him that 
this particular horse was likely to be further alarmèd by the noise 
of the bell, no matter what its effect might or might not be as to 
horses in gênerai. I hâve discussed this subject at more length than 
I would otherwise hâve felt it necessary to do, because of the ear- 
nestness and ability with which counsel for the défendant bas urged 
«pon my attention the opinion of the suprême court of Pennsylvania, 
to which I hâve particularly referred. Since the foregoing was 
written, the judgment of that court in the case of Lott v. Eailroad 
Co. has corne to my attention; and as the opinion touches several 
matters which I hâve considered, and is not yet oflâciaUy reported, 
I quote it in full, but without further comment: 

"In View of Uie testimony, it was clearly the duty of the leamed trial judge 
to submit the case to the jury; and he did so in a clear, concise, and impartial 
charge, of which the défendant company has no just reason to complain. To 
hâve instructed the jury as requested in either of the defendant's points re- 
dted In the flrst fotu" spécifications would hâve been plain error. Instead 
of showlng 'that there was unnecessary or wanton sounding of the whistle,' 
etc., the testimony tended to prove quite the contrary. The défendant com- 
pahy's rlght to use Kensington avenue was not exclusive. It was in com- 
mon with the public. And, wherever such common user of a highway exists, 
it is the duty of lallway companies to exercise such watchftil care as wiU 
prevent, as far as possible, accidents or injuries to persons and property. In 
such circumstances, a greater degree of care on the part of the railway 
Company, as weU as the public, is required. The degree of care to be ex- 
ercised must necessarily vary with the circumstances of each case. Gihnore 
V. Railway Co., 153 Pa. St. 31, 25 Atl. 651. The testimony was also conflict- 
Ing, and presented questions of fact which were necessary for the considéra- 
tion of the jury. In any view that can be taken of the case, it could not 
hâve been withdrawn from their considération. There Is nothing In either 
the speclflcations of error that would justUy a reversai of the judgment, 
Judgment afflrmed." 28 Au. 209. 

The motion for new trial is denied. 
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MADDOX et al. v. THORN. 

(Circuit Court of Appeals, Mfth Circuit February 6, 1894.) 

No. 132. 

1 Appeal— Objections not Raised Below— Réception of Evidence. 

A jury was waived In a cause, and the Issue thereln, whlch was upon 
tlie disputed boundaries of a graut, was submltted to the court. The 
court, after hearing the évidence and argvunents at the trial, held the 
cause for further évidence, and, some 15 months afterwards, appointed 
a person to make survey of the grant. Its flnding was announced as 
based on the évidence heard and the report of the surveyor, the parties 
or their attomeys being ail présent. No objection was made to the ap- 
pointment of the surveyor or to the considération of his report, nor any 
suggestion that the case had been held so long that it was désirable to 
offer additional évidence or to re-examine the former witnesses. Bdd, 
that It was too late to raise thèse objections on appeal. 

2. Plbading — Ambndment — Citizbnship — Objection not Raised Below. 

Where a motion in arrest of judgment is made on the groijnd that the 
complaint fails to show diverslty of citizenship between the parties, the 
court has power to allow the defect to be remedied by amendment, (Rev. 
St. § 954;) and an assignment of such amendment as error is not well 
taken, especiaUy when défendant has indicated no purpose to contest 
such amended allégation of citizenship. 

In Error to the Circuit Court of the United States for the East- 
em District of Texas. 

At Law. This was an action by Léonard M. Thom against Mad- 
dox Bros. & Andersen.. There was judgment for plaintiff, and de- 
fendants brîng error. 

West & McGrOwn, for plaintiffs in error. 
Myron R. Geer, for défendant in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge, 

McCORMICK, Circuit Judge. The plaintiffs In error make eight 
spécifications of error in their assignment. The fifth, stxth, 
seventh, and eighth are substantially that the circuit court's find- 
ings of fact do not support the judgment as rendered. This assign- 
ment, to our View, is manifestly not well taken, and wUI not be 
further discussed. The fourth assignment is substantially that the 
judgment leaves it as uncertain where the Unes of the survey are to 
be found on the ground as when issue was joined between the 
parties as to the disputed boundary of the Gonzales survey. We 
think that a careful examination of the calls of the judgment for 
the corners and Unes of the land claimed by the défendant in error, 
and found for him and adjudged to him, shows that this fourth as- 
signment is not well taken. The second and third assignments of 
error we cannot consider, because they are taken for the flrst time 
in this court There is no bill of exception showing that the action 
of the circuit court complained of in thèse assignments was ob- 
jected to or excepted to in the circuit court at the time when the 
trial judge could hâve obviated the objection if it had been duly 
made. Justice to the adversary party, and common respect for the 
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trial court, alike require that a party aggrieved by the action of 
the trial court pending the progress of the case to judgment in that 
couri; shall, by proper motion and saving exception,, call the atten- 
tion of the court and of the adverse party to the ruling or action 
claimed to be erroneous. Thèse àssignments are instructive illus- 
trations of the propriety of this rule, if the rule was not too well 
understoôd to call for support In this case a jury was waived, 
and the issues of fact, as well as of law, were submitted to the 
judge. The real issue was the flxing of the disputed boundary or 
boundaries of an undisputed grant. The judgment filed and en 
tered in the case September 15, 1892, recites: 

"Défendants, Maddox Bros. & Andersoa, [plaintiffs In error,] announeing 
ready for trial on June. 5, 1881, aad the court, after hearing the évidence and 
argument of counsel, passed the cause, and held the same for further testi- 
mony, and on the Ist day of August, 1892, appotnted A. Q. Nash, of Sherman, 
Texas, to mate a survey of the lands in controversy, and report his action 
to this court, and, said report of surveyor Nash being flled and the parties 
heard thereon, and the court, belng fuUy advlsed as to ail the facts in the 
cause, flnds," etc. 

This announcement of the judge's finding was made in open 
court, with the parties or their attomeys ail présent. No objection 
was then made, or had previously been made, to the appointment 
of Nash, or to his report of his survey being received and con- 
sidered by the judge; nor was any suggestion made impeaching the 
report in any particular, or leave asked for time or opportunity to 
disprove or impeach the same, nor was any suggestion, by motion 
or otherwise, made to the court that the judge had held the case so 
long, to consider, that the défendants wished to be further heard 
in offering additional proof, or again examining witnesses pro- 
duced and examined 15 months before. It is now too late for them 
to complaln that: 

"The trial court erred in rendering judgment in the case at Its September 
term, 1892, upon the évidence talien and heard herein at the June term of said 
court, in 1891, because two terms of said court had passed since the submis- 
sion of said cause at Its June term, 1891; and, the case not having been de- 
clded at that term, the court ought to hâve dtrected a retrial of same, as he 
had no power to carry the case over, from term to term, after its submission." 

Or that: 

"The trial court erred In appointing the surveyor A. Q. Nash to make a 
survey of the land in controversy, and in considerlng said report as évi- 
dence in this cause, because his appointment was made after ail the évidence 
had been Introduced, the cause submitted at the June term, 1891, and the 
court adjourned for that term, and because thèse défendants had no oppor- 
tunity to disprove or impeach the report of said A. Q. Nash." 

There remains to be çonsidered the flrst assignment of error, 
which has been earnestly pressed on our attention in the oral argu- 
ment, and in the printed brîef submitted on behalf of plaintiffs in 
error, Itisthat: 

"The trial court erred In' allowing the plaintlfC to amend his pétition in 
this cause so as to show diverse citizenship of the parties, plaintiff and 
défendants, after the court had, from the bench, rendered his judgment 
herein, and after défendants had moved to arrest said judgment, because 
there was no allégation and' no proof of diverse citizensliip of the par- 
ties, and the court had no jurisdicijon over the case, and because to allow an 
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amendment at that time, and hear testimony upon a new issue, was, In effect, 
to compel défendants to défend a new snit, without notice or tlme for prépara- 
tion, as appears from défendants' bUl of exception No. 1." 

Bill of exception No. 1 (tliere is no other bill of exception in the 
record) shows: 

"That on September 14, 1892, the conrt announced Its judgment In lavor 
of the plalntifE, Thorn, and agalnst the défendants, Maddox Bros. & Ander- 
sen, for the land in controversy; -whereupon the sald défendants flled a mo- 
tion in arrest of judgment, and, no service being had npon plaintiff, who was 
présent by his counsel in open court, his counsel consenting to the hearing 
of sald motion, the court gave plaintifE's counsel until September 15, 1892, to 
be heard upon said motion. The judgment of the court was announced 
as stated, but was not entered of record untll after both of said motions 
were heard, on September 15, 1892; and on September 15, 1892, plaintiff, 
Thorn, came with a motion to amend his pleadlng, as flled January 2, 1891, 
so as to show diversifled citizensliip of plaintiff and défendants, and said 
motion In arrest and motion to amend, both, at the same time, came on to be 
heard; and, the court belng fully advised thereof, did order that said motion 
In arrest of judgment be overruled, and that plaintiff be allowed and permit- 
ted to amend his plea to show such diversifled cltlzenshlp, and the défend- 
ants consented, subject to their motion in arrest of judgment, and the action 
of the court thereon that said plea be amended without rewriting sald entlre 
plea; but said amendment was granted by the court upon the terms that 
plaintiff, Thorn, pay one-half of said costs, and Maddox Bros. & Anderson pay 
the other half of said costs, as now taxed; and for more partlcularity référ- 
ence is made to each of sald motions, and likewlse the orders of the court in 
référence thereto,— to whlch action of the court, as hereinbefore recited, in 
open court, the défendants excepted." 

It is not necessary to recite the motions referred to and the or- 
ders thereon. The parties were ail in court. This case was up. 
The parties had just been heard on Nash's report It was known 
that the judge was ready to announce his décision. The parties 
were giving expectant attention. The judge announced his dé- 
cision in favor of the plaintiff below, (the défendant in error,) doubt- 
less, as the manner is on such occasions, stating orally his views 
of the case. On the instant the plaintiffs in error made theiti mo- 
tion in arrest of judgment on the ground that the record did not 
show diversity of citizenship of the parties. Thereupon (we pré- 
sume on oral motion or request) the court gave plaintiff's counsel 
until the next day to be heard on said motion. The counsel for 
the plaintiff immediately prepared an amendment of his pleadings, 
fully showing such diversity of citizenship, made oath to it before 
the clerk, got the counsel for the motion in arrest of judgment to 
accept service of the amended pleading, subject to motion in arrest 
of judgment, and flled the amendment thus verifled, and service 
thereof accepted, with the clerk, on the day the décision was an- 
nounced and the motion in arrest of judgment made. Doubt- 
less, the matter progressed continuously as rapidly as was practica- 
ble. The trial judge had suspended the entry of judgment until the 
next day, when the parties were to be heard on the motion in arrest 
of judgment. On the next day the matter was again taken up. 
The plaintiff presented his motion for leave to amend his pleadings. 
AU the parties were présent and before the court, as on the day 
before. The défendants could then hâve suggested that they 
would want to contest the allégations of the amendment, and would 
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néed time to obtain proof to support Buch contest No Bucli eug- 
gestioii was then made by them. No suggestion is yet made that 
the citizenship of the parties Is not, in fact, as is alleged in the 
amendment Appellants stand on the proposition that after the 
judge had announced what his décision was, and what the judg- 
ment of the court would bè, (for it wm not yet entered,) the court 
could not, under any circumstances, permit the defect in the record 
to be cured without awarding a new trial. Without reviewing the 
authorities (which are very numerous) on the subject of the trial 
judge's discrétion to allow amendments of substance, pending a 
trial, without Tacating the submission, we are of opinion that the 
provision of the statute which says any court of the United States 
"may at any time permit either of the parties to amend any defect 
in the process or pleadings upon such conditions as it shall in its 
discrétion, or by its rules, prescribe," is broad enough to warrant 
the action of the trial judge in allowing the amendment on terms, 
and proceeding to judgment. This discrétion is a légal discrétion, 
and subject to review. The amendment ofEered was one of vital 
substance. The matter of it is generàUy susceptible of ready and 
abundant proof, and hence, in practice, dt is most generally not con- 
tested, — ^is Tirtually admitted when properly pleaded. It is, how- 
ever, necessary to be proved, uniess so yirtually admitted, when it 
is put in issue by proper pleading. It is not now material to in- 
quire what character or amount of proof on that subject is prima 
facie sufflcient The pleading having been swom to by the plain- 
tiff's counsel, who was still présent in court to be cross-examined 
if the défendants so desired, and nothing then shown by the défend- 
ants, or yet shown by them, to indicate that the discrétion was im- 
providently exercised, we are of opinion that this assignment of 
error i» not well taken. There being, therefore, no error in the 
judgment which the plaintifls in error are in a position to urge, the 
judgment should be aflfirmed. The writ of error sued out by the 
plaintifif below, having been consolidated with this case in this 
court, and the two writs, and the retums thereon, having been 
treated as one case and one record, is disposed of by our judgment 
hérein. AfQrmed. 



NBWMAN T. OROWLS et aL 
(Carcnlt Court of Appeals, Ftfth Carrait. January 23, 1S94.) 
No. 148. 

JUDOMEWTS— SbBVICBI OF PbOCESB. 

Though the Judgment of a court of gênerai jurlsdlction récites that the 
défendants were dnly cited by publication, as requlred by law, the pre- 
sumptlon In favor of the judgment, thence arlslng, cannot prevaU against 
the retum of the sherifC and the actual publication, where they appear 
in the record and are Insufflclent 

ESCHBAT— PUBMOATIOK OF ClTATIOÏT. 

Sayles' St. Tex, art 1770, provides that ail lands of which the owner 
may die seised, without any devisé thereof, and having no heirs, sbaU es- 
cheat to the state. Article 1771 authorlzes proceedlngs to enforce such 
escheat on behalf of the state; and article 1773, as amended tu 1885, pro- 
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vides that, in such. proceedings, "citation, shall be published as required 
In other civil suits." Held tliat, as the objeet of thèse proceedings is to 
détermine judicially that the owner died without heirs, the citation must 
be published for eight weeks, as required by article 1236, relating to 
claims agalnst property which bas vested in unknown heirs. 

8. Same— Amendmekt of Statute. 

Such article 1773, before the amendment of 1885, required that the order 
of court to "ail persons interested in the estate to appear and answer" 
should be published as required by article 1236. Held, that the omissi^-i 
of spécifie référence to this article in article 1773, as amended, does not 
warrant the presùmption of a législative intent that publication according 
to the requirements of that section shoidd no longer be necessaiy. 

4. Bame— JtrDSMBNT— Vahiancb. 

The pétition in escheat proceedings alleged that one C. died selsed of 
the land in question, having no heirs, and the citation to unknown heirs, 
required by the statute, followed the pétition. On the hearlng the évi- 
dence showed that the land was patented to the heirs of C, who died In 
the military service of the republlc pf Texas, on a land certificate issUed 
to them 16 years after C.'s death; and the judgment, reciting thèse facts, 
and the fact that such heirs had exercised no active ownership within 
seven years, purported to direct the escheat, and to vest the land in the 
State. Held, that this judgment did not bind such heirs. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This was an action of trespass to try title, brought by William 
O. Orowls and others against J. F. Newman. There was a judgment 
for plaintiffs on a verdict directed by the court, and défendant 
brings error. 

This suit vras instituted in the United States tircuit court for the northem 
district of Texas by défendants in error, çitizens of the state of Loulsiana, 
to recover from plaintiff in error, a citizen of the state of Texas, 640 acres of 
land situated In Flsher county, Tex., patented by the state of Texas to the 
heirs of George W, Crowls on June 9, 1890, by virtue of a land certificate 
issued by the adjutant gênerai of the state of Texas to the heirs of George 
"W. Orowls on February 17, 1852, In accordance with an act of the législature 
of Texas approved February 10, 1852. The action was brought in the ordi- 
nary form of trespass to try title, as provided by the laws of Texas, plaintiff 
in error answering by plea of not guilty. Défendants in error (plaintiffs be- 
low) proved that they were the only heirs of George W. Crowls, deceased; 
that he died a soldier In the army of the republic of Texas on November 6, 
1836; that a bounty certificate of 640 acres of land was Issued to them, as 
the heirs of George W. Orowls, by the adjutant gênerai of the state of Texas, 
on February 17, 1852, in accordance with an act of the législature of Texas 
approved February 10, 1852, which granted and secured to the heirs of George 
W. Crowls, deceased, 640 acres of land, "to which they are entitled by virtue 
of the services and death of said Geo. W. Crowls in the army of the re- 
public of Texas," and authorized the issuance of a bounty warrant for said 
640 acres of land to the heirs of said George W. Crowls; that the land in 
controversy was located by virtue of said bounty certificate, and was pat- 
ented on June 9, 1890, to the heirs of George W. Orowls, deceased. Plain- 
tiff in error (défendant below) introduced in évidence, and relied upon, a 
judgment of the district court of Flsher county, Tex., In the cause of The 
State of Texas v. The Heirs of Geo. W. Crowls et al., (No. 18,) rendered 
March 14, 1890, (which was a proceeding to escheat the land in controversy,) 
an order of sale issued in said cause on May 12, 1890, and a deed to plaintiff 
In error, of date June 3, 1890, from the sheriff of Fisher county, Tex., recit- 
ing the judgment and order of sale above mentioned, alleging the due ad- 
vertisement and sale of the property in controversy thereunder to plaintiff 
in error for the sum of $1,920 cash, and purporting to convey to plaintiff 
in error ail of the estate, right, title, and interest which the heirs of George 
W. Crowls and other défendants (squatters upon the land) and the state of 
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Texas had in aâd to the land In controversy. It was shoWtt that plalntiff 
In error wfls the hlghest and beat bldder at sald sale; that the land was 
sold to hlm for $1,920 cash, which sum he paid the sheriff on receipt of 
deed to the land; and that the sheriff pald over to the treasurer of the state 
of Texas $l,636.é0 of this money, that being the balance left after payment 
of the costs of the escheat proceedlng. Défendants In error then Introduced 
in évidence a dnly-certlfled copy of the transcrlpt of the comptete proceed- 
ings In the sald cause of The State of Texas v. Helrs of Geo. W. Orowls et al., 
(No. 18,) In the district court of Fisher county, Tex. Sald transcrlpt shows, 
among other thlngs, service by publication, as follows: 

"The State of Texas to the Sheriff or any Constable of Fisher County, 
Greetlng: Oaths therefor havlng been made as requlred by law, you are 
hereby commanded that you make publication of thla citation in some news- 
paper published In sald county once a week, for four consécutive weeks pre- 
vious to the rëtUrn day hereof you sxunmon ail persons Interested In the eS' 
tate of Geo.'W. Crowls, deceased. Défendants to be and appear before the 
district court to be holden in and for the aforesald county of Fisher, at the 
courthouse thereof, in the town of Raby, on the flrst Monday In September, 
1888, then and there to answer the pétition of the state of Texas, by R. C. 
Orane, county àttorney of Fisher county, plalntiff, flled in sald court on the 
8th day of August, 1888, and numbered on the docket of sald court 18, 
against P. A. Williams, a résident of Taylor county, and J. F. Newman, a 
résident of Nolan County, and the helrs of the said Geo. W. Crowls, deceased, 
alleglng, in substance, as follows: That in the year 1853 a bounty warrant 
was issued to the said Crowls by the state of Texas, and sald bounty war- 
rant was in said year located by hlm on 640 acres of land sltuated In Fisher 
county, Texas, now known and deslgnated as 'Survey No. 325, Block 16, 
Abstract No. 19,' lylng on the south bank of the Clear Fork of the Brazos 
river; that no patent was ever issued by the state of Texas to the said 
Geo. W. Orowls upon sald land, or to any one clalming under or through 
Mm; that sald Crowls bas departed this life, and left no helrs, or any one 
havlng a légal daim to sald land;. that sald P. A. Williams and J. F. New- 
man are clalmants of sald land; and that sald Newman Is now In posses- 
sion thereof. Plalntiff asks for judgment vestlng title to said land in the 
state of Texas, and for a wrlt of possession for sald land in behalf of the 
state of Texas, for costs and gênerai and équitable relief. Herein fail not, 
but hâve you then and there before sald court this wrlt, wlth your return 
thereon, showlng how you hâve executed the same. 

"Issued this Gth day of August, A. D. 1888. 

"Wltness: W. S. Rector, 

"Clerk District Court. Fisher County. 

"Given under my hand and the seal of sald court, at office, this 8th day of 
August, A. D. 1888. 
[Seai] "Attest: W. S. Rector, 

"Clerk District Court of Fisher County." 

"Sherîff's Return. 
"Received this wrlt on the 8th day of August, A. D. 1888, at 10 o'clock a. 
m. of sald day; and I executed the same by publishing the same in Fisher 
County Call, a newspaper published in the county of Fisher, once in each week 
for. four consécutive weeks, previous to the retiu-n day thereof. Said publi- 
cation was made on the 9th, 16th, 23d, and 30th days of August, A. D. 1888, 
and a prlnted copy thereof herewith accompanies this return. 
"Wltness my hand, offlclally. C. E. Roy. 

"Sheriff Fisher County," 

Indorsed as follows: "No. 18. In District Court The State of Texas 
V. Helrs of Geo, W. Crowls. Citation by publication. Issued this 8th day 
of August, 1888. W. S. Roîtor, Clerk." 

Sald transcrlpt also shows the judgment of the district court of Fisher 
county, Tex., in favor of the state of Texas, and against the helrs of George 
W. Crowls and others, as follows: 
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"On thls day came on to be heard the above styled and numbered cause, 
and the state of Texas appearing by her coimty attomey, W. W. Beall, and 
R. O. Crâne and F. Kelfer, attomeys for the state of Texas, and It appear- 
ing to the court that the helrs of 6. W. Crowls, though duly cited as re- 
qulred by law, by making publications In the Fisher County CaU, a weekly 
newspaper publlshed In Fisher county, Texas, of the citation Issued hereln, 
prior to the retum day of the September term, A. D. 1888, of this court, 
failed to appear and malce answer hereln, but wholly made default; and It 
further appearing to the court that Allen Williams and J. F. Newman, de- 
fendants hereln, though duly dted by law, failed to appear and make an- 
swer In the sald cause, but wholly made default; and it further appearing 
to the court that Mrs. P. A. Williams, a défendant hereln, havlng been duly 
clted, appeared and made answer herein at the September term, A. D. 1889, 
of thls court, and nelther the state of Texas nor either of the défendants 
hereln demandlng a Jury, the court therefore proceeded to hear the évidence 
and détermine the issue upon the pleadings and évidences in sald cause. And 
it appearing to the court that the only claim of the helrs of 6. W. Crowls 
upon the tract of land herein sued for is by virtue of a certiflcate Issued by 
the state of Texas to the said heh-s in the year A. D. 1853, and that the said 
certiflcate was by said helrs located upon the tract of land herein sued for, 
and sltuated in Fisher county, Texas, and that no patent has ever been issiied 
from the state of Texas to the sald helrs of G. W. Crowls, or to any other 
party, for sald tracts of land, and that the title thereto stlU remains in the 
state of Texas, and it further appearing to the court that no act of owner- 
ship has been exerclsed by the sald hoirs of G. W. Crowls, or any person 
or persons claiming by, through, or under them, for a perlod of more than 
seven years preceding the institution of thls suit, and that no lawful daim 
has been asserted within the sald time by any party; and it further appear- 
ing to the court that no one of sald défendants herein has set up any title 
to sald tract of land, or has ofCered any évidence of title thereto, though 
duly clted as before stated; and It further appearing to the court that said 
tract of land la reasonably worth the sum of at least $3.00 per acre,— it is 
therefore the opinion of the court that the law and facts are with the plain- 
tifiC, and that he hâve and recover the tract of land herein sued for and here- 
Inbefore described. It Is therefore ordered, adjudged, and decreed by the 
court that the state of Texas do hâve and recover of the défendants, helrs 
of G. W. Crowls, J. F. Newman, P. A. Williams, and Allen Williams, ail that 
tract or parcel of land sltuated in Fisher county, Texas, herelnafter more 
partlcularly described by metes and bounds as follows." 

The court, on the évidence, Instructed the jury to return a verdict for de- 
fendants In error for the land In controversy, which was accordingly done, 
and judgment was rendered In accordance with said verdict. 

James W. Brown, for plaintifE in error. 

Branch K. Miller and T. W. Gregory, for défendants in error. 

Before PARDEE, Circuit Judge, and TOULMEST and BOAEMjOT, 
District Jndges. 

PAEDEE, Circuit Judge, (after stating tte facts.) The only 
question to be detennined in this court is.whether or not the judg- 
ment in the escheat proceeding was binding on the défendant in 
error, (plaintiff in the court below.) Ail of the assignments of error 
raise this question, in one form or another, and need not be recapitu- 
lated. It is contended that as the judgment in question was rendered 
bya court of gênerai jurisdiction, and con tains a récital that theheirs 
of George W. Crowls were duly cited as required by law, by making 
publications, etc., the same is conclusive and binding on ail parties 
as to the sufflciency of the service by publication on the said heirs, 
and cannot be inquired into, nor attacked collaterally, in that re- 
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speet, althoTigli the retum of the jsherifl, and the actual publication 
had, are shown by the record, and' are insufflaient In Galpin t. Page, 
18 WaU. 35% it was lieid: 

"The presumptioDs whicà the law Impliea In support of the 'Judgmenla of 
superlor courts of gênerai jurisdlctlon only arlae with respect to jurisdlc- 
tlonal facts, concernlng which the record Is sllent. When the record states 
the évidence, or makes an averment with référence to a Jurisdictional fact, 
it will not be presumed that there was other or différent évidence respect- 
Ing the fact, or that the fact was otherwise than as averred." 

In Settlemier v. Sullivan, 97 U. S. 444, it was contended that the 
récital in the entry of the default of the défendant in the case in the 
8ta,te court, that, "although duly served with process, he did not corne, 
but made default," was évidence that due service on him was made, 
notwithstanding the retiu-n of the sheriff, and supplies its omission, 
but the court held that: 

"The récital must be read in connection with that part of the record which 
gives the officiai évidence prescribed by statnte. This évidence must prevail 
over the récital, as the latter, in the absence of an averment to the contrary, 
—the record belng complète,— can only be considered as referring to the for- 
mer." 

We further quote from the same: 

"We do not question the doctrine that a court of gênerai Jurisdiction, act- 
ing wlthln the scope of Its authority,— that is, withln the boimdaries which 
the law assigns to it with respect to subjects and persons,— is presumed to 
act rlghtly, and to hâve jurisdictlon to render the judgment It pronotmces, 
imtil the contrary appears. But this presuœption can only arise with re- 
spect to jurisdictional facts, concernlng which the record is sllent. It can- 
not be indulged when the évidence respecting the facts is stated, or aver- 
ments respecting them are made. If the record is sllent with respect to any 
fact which must hâve been established before the court could bave rlghtly 
acted, It will be presumed that such fact was properly brought to its knowl- 
edge. But, If the record giye the évidence or make an averment with re- 
spect to a jurisdictional fact, It will be taken to speat the truth, and the 
whole truth, in that regard; and no présumption will be allowed that other 
and différent évidence was produced, or that the fact was otherwise than as 
averred. 'If, for example,' to glve an illustration from the case of Galpin 
V. Page, 18 Wall. 850, 'it appears from the retum of the offlcer or the proof 
of service contained in the record that the suinmons was served at a particu- 
lar place, and there Is no averment of any other service, it will not be pre- 
sumed that service was also made at another and différent place; or if It 
appears, in like manner, that the service was made upon a person other than 
the défendant, it will not be presumed, in the silence of the record, that it 
was made upon the défendant also.' " 

In Cheely v. Clayton, 110 U. S. 701-708, 4 Sup. Ct. 328, it is said: 

"The notice and return appearing of record In the proceedings for divorce 
control the gênerai récital in the decree that due service had been made upon 
the défendant therein." 

The whole subject is reviewed by the suprême court in Gruaranty 
Trust, etc., Co. v. Green Cove, etc., R. Co., 139 U. S. 147-148, 11 Sup. 
Ot 512, and Galpin v. Page, Settlemier v. SuUivan, and Cheely v. 
Clayton, supra, are approved. Thèse authorities control the ques- 
tion in this court 

The judgment of the district court of Fisher county, state of 
Texas, in the escheat proceeding entitled "State of Texas v. The 
Heira of Geo. W. Orowls," was rendered in a suit which was com- 
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menced August 8, 1888. The suit was therefore instituted and 
prosecuted under the èscheat law of Texas, as amended March 24, 
1885, and as it now existe, (Sayles' St. Tex. p. 560 et seq.,) and we 
quote therefrom the following: 

"Tltle 36. Escheat 

"Article 1770. Estâtes shall Escheat, When. If any person die seized of 
any real or possessed of any Personal estate wlthout any devise thereof, and 
having no heirs, or where the owner of any real or personal estate shall be 
absent for the term of seven years, and is not known to exist, such estate 
Bhall escheat to and vest in the state; provided, that where no will Is re- 
corded or probated In the county where such property is situated within 
Beven years after the death of the owner it shall be prima facie évidence 
that there was no will, and where no lawful clalm is asserted to, or lawful 
acts of ownership exerclsed in such property for the period of seven years, 
and this has been proved to the satisfaction of the court, it shall be deemed 
prima facle évidence of the death of the owner and of the faUure of heirs, 
and the court trylng the cause may, if such évidence is not rebutted, flnd 
therefrom in favor of the state. 

"Article 1771. Pétition for Escheat Filed by District or County Attomey, 
When. When the district or county attomey shall be Informed or have rea- 
Bon to believe that an executor under the will of any person who has dicd 
wlthout hetrs and wlthout having devlsed his estate, has not accepted the 
trust, and that no administrator wlth the will annexed has been appointed; 
or where such attomey shall discover that no letters of administration on 
the estate of an intestate who has dled wlthout heirs have been granted; or 
where such attomey flnds any estate real or personal, in the condition sped- 
fied in the next precedlng article (1770) he shaU file a pétition in behalf of 
the state in the district court of the county where such property or any part 
thereof lies, which pétition shall set forth a description of the estate, the 
name of the person lawfully seized or possessed of the same, the names of 
the tenants or persons in actual possession, if any, and the names of the 
persons claiming the estate. If any such are known to clalm, and the facts 
or circumstances tat conséquence of which such estate Is clalmed to have es- 
cheated, praying for a writ of possession for the same in behalf of the state. 

"Article 1772. Citation Issued as in Other Cases. The clerk of the court 
shall issue citation as in other civil causes for such of the défendants as 
shall be alleged in the pétition to hold possession of or clalm such estate, re- 
quiring them to appear and answer at the next term of court. 

"Article 1773. Citation for Publication Issued, When, etc. The clerk shall 
also issue a citation, setting forth briefly the contents of the pétition for ail 
I)ersons Interested In the estate to appear and answer at the next term of 
court, which citation shall be published as required in other civil suits." 

The last article quoted provides for publication of citation for ail 
peiisons interested in the estate, "as required in other civil suits." 
Wlien the proceeding to escheat the estate of Crowls was instituted, 
two articles of the Eevised Statutes of Texas prescribed the manner 
in which citation shall be published in civil suits, as f ollows : 

"Art. 1235. Citation for Non-Resldent Défendants, etc. Where any party 
to the suit, his agent or attomey, shall make oath at the time of Instituting 
the suit, or at any time during its progress, that the party défendant Is a 
non-resldent of the state, or that he is absent from the state, or that he is a 
transient person, or that his résidence is unknown to the afflant, the clerk 
shall issue a citation for the défendant, addressed to the sherifif or any con- 
Btable of the county In which the suit is pending. Such citation shall con- 
tain a brief statement of the cause of action, and shall command the offlcer 
to summon the défendant by maklng publication of the citation In some 
newspaper published In his county, if there be a newspaper published thereln, 
but if not, then in any newspaper published in the judicial district where 
the suit Is pending. But If there be no newspaper published In such judi- 
v.60F.no.2— 15 
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,ci^ fflstrict: tl^n it sball bç publlshed lu ttie nearest district to the district 
whei|e «16 suit Is pendlng. guch citation shall be publlshed once in each 
week tor foiir èitcCesslve '«céekç iprevloua to the retnrn day therèof. 

"Art 1286; Fôr UnknoWn Heirs. Where any property of any klnd in tliis 
State may hâve been granted or may hâve accrued to the helrs, as such, 
of any deceased person, any party havlng a clalm agalnst them relative to 
such property, if thelr namés be unlmoTm to hlm, may brlng hls action 
agalnst them, their helrs or légal représentatives, descrlblng them as the 
heirs of such ancestor, namlng hlm; and if the plalntlfC, hls agent or attor- 
ney, shatl, at the tlme of Instltuting the suit or any tlme diiring Its progress, 
maie qath that the names of such heirs are xmknown to the afflant, the clerk 
shaU; Issue a citation for such heirs addressed to the sheriff or any constable 
of the oounty In whleh the suit Is pending. SUch citation shail contaln a 
brlef : statement of the cause of action and shaU command the sherlfC or con- 
stable to summon the défendant by maising publication of the citation In 
somet newspaper of hls oounty, If there be a newspaper publlshed therein, 
but if not, then In the nearest ; county where a newspaper is publlshed, once 
in each week for elght successive weeks previous to the retum day of such 
citation." Sayles' 8t Tes. pp. 418, 419, : 

A coinparison of thèse two articles ^ows a marked différence be- 
tween them. Article 1235 prescribes the method for semng a de- 
fendant whose name is known; for his name must be known before 
an oatli can be made that he is a nonresident of the state, or that 
he is {absent f rom the state, or that he is a transient person, or that 
his résidence is unknown to afflant Article 1236 prescribes a 
method for serving unknpWn heirs, and is applicable when property 
is sdtlght to be affected which may bave been granted or may hâve 
accrued to the heirs, as such, of any deceased person, and their names 
are unknown to the plaintiff. In such event, they may be sued as 
the heirs of such deceased ancestor. Under article 1235, the cita- 
tion nrast be publlshed for four weeks, and, under article 1236, 
for eight weeks; the reàson for the distinction being that where par- 
ties are known and named the publication is mùch more likely to 
attract and call attention than where the parties are unknown, un- 
named, and can only bé indefinitely described as the heirs of so and 
so, deceased. In tiie présent case, the citation is directed to the 
sheriff or any constable of Fisher county, and commands him to 
summon ail persons interested in the estate of George W. Crowls, 
deceased. It recites that plaintiff has flled a ^uit against certain 
persons by name, and the heirs of G^éorge W. Crowls, deceased. It 
further recites, as alleged in the pétition, that the said Crowls has 
departed this lif e, and left no heirs, or any one having a légal claim 
to said lands. Article 1770 of the escheat act, supra, shows clearly 
that the ground for the escheat proceeding is that the last owner 
died without issue, etc. ; that this proceeding is brought to judicially 
détermine that fact; and that the heirs of such deceased owner must 
be cited, and giyen an opportunity to contest. It would seem, in 
the case made, that the article 1235 could not apply, because the 
names of the heirs are nnknown. In fact, the entire proceeding 
seems to be based on the averment that no such persons exist. And 
it is to be noted that the service on the heirs of Crowls by publica- 
tion was not obtained on the ground that they were nonresidents 
of the state, or absent from the state, or transient persons, or that 
their résidence was unknown. Article 1286 prescribes the method 



NEWMAN V. CEOWL3. 227 

for publishing citations for unlinown heirs when any property of any 
kind in the state may hâve been granted, or may hâve accrued to 
the heirs, as such, of any deceased person, The record shows that 
the land in this case was granted to the heirs, as such, of a deceased 
person, to wit, George W. Crowls. Article 1236 applies when the 
names of such heirs are unknown, in which event they may be sued 
as the heirs of such ancestor, naming him. They were sued, in the 
case in hand, not by name, but as the heirs of George W. Orowls, 
deceased, and in relation to property which had been granted or 
accrued to them as heirs of George W. Crowls. 

It is argued on behalf of the plaintiff in error that because article 
1773, prior to the amendaient of 1885, provided that the order of 
court requiring "ail persons interested in the estate to appear and 
show cause," etc., should be published as required by article 1236, 
and, when sald article was amended, provision was made that a cita- 
tion shall issue "for ail persons interested in the estate to appear 
and answer at the next term of court, which citation shall be pub- 
lished as required in other civil suits," a législative intention is to be 
inferred that the publication under the existing law shall not be 
under article 1236, but may be for the shorter term provided in 
article 1235. If the amendments of the escheat law had been re- 
stricted solely to article 1773, and with référence to the time of pub- 
lication of notice summoning ail persons interested in the estate to 
be escheated, there would be strong reason to hold that the légis- 
lative intention was to permit publication under article 1235. An 
examination, however, of the amendments, as made, shows that the 
purpose of the amendments was to substitute citations as in other 
civil suits for scire faeias and orders of court as to publications, and 
to enable the clerk to issue the citatiooas in vacation without an order 
of court. In making thèse changes, it was natural that the provi- 
sion with regard to publication of the citations should be Qike the 
citations) "as required in other civil suits;" but from this change of 
language a législative intent cannot be inferred that article 1236 
was to be ignored in escheat cases, when unknown heirs were to be 
cited, because, if for no other reason, article 1236 provides the 
method "required in other civil suits" for service of citation by pub- 
lication on unknown heirs, when Impleaded in référence to the prop- 
erty of their ancestor. 

The trial judge ruled that in proceedings under the escheat law 
in question, and construing article 1773, supra, the publication of 
the citation, in order to bar unknown heirs, should be made imder 
article 1236, as "required in other civil suits," to reach that class of 
défendants. In our opinion this ruling was correct. 

And we are inclined to the opinion that the ruling that the judg- 
ment in the case of State of Texas v. The Heirs of Geo. W. Crowls 
was no bar to the défendants in the court below can be sustained 
npon another ground. Article 1773 of the act provides that "the 
clerk shaU issue a citation setting forth briefly the contents of the 
pétition for ail persons interested in the estate to appear and an- 
swer," etc. By the term "estate" is meant the estate sought to be 
escheated. Articles 1770 and 1771, supra, show clearly that an 
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estate; Is e$cheated only when fhe person seised of said estate has 
died withput any devise thereof, and leaving no heirs. The undis- 
puted évidence in this case shows ttat the certificate or vi'arrant 
for.tlie land in controversy was issued to the heirs of George W. 
Çrpwls ifl 1852, 16 years after his death, in accordance with a spé- 
cial, £|,ctof the législature passed thé same year, in which it was re- 
cited that the heirs were entitled to it by virtue of the services and 
deatli of George W. Crowls in the army of the republic of Texas. 
Geo%é W' Crowls, therçfore, did not die seised of any estate in this 
land, was never in possession of the certiflcate, or seised of the 
Icmd itsçlf j and from the timç the certiflcate issued up to the time 
the land was located, the certiflcate which evidençed the right to the 
land, and afterwards the land itself, hâve been the property of 
Âmanda 0. Poster et aL, the heirs of George W. Crowls, and plaintiff s 
in the court below. Now, the pétition in the suit in Fisher county 
seeks the escheat of the estate of George W. Crowls, deceased. It 
recites that the bounty warrant was issued to the said Crowls by 
the state of Texas, and was located by him on the land in contro- 
versy; that the said Crowls was the last person lawfully seised of 
said land; and that said Crowls was dead, and left no heirs, etc.; 
and the citation contains the same recitals. The judgment in the 
case, however, recites that the certiflcate was issued to the heirs of 
George "W. Crowls, that it was located by the said heirs on the land 
in controversy, and that the heirs of George W. Crowls hâve exer- 
cîsed no active ownershîp over the land for more than seven years. 
In other words, the suit and the citation look to the escheat of the 
estate o;f George W. Crowls, and make persons interested in the 
estate of George W. Crowls parties, while the judgment actually 
rendered escheats the estate of the heirs of George W. Crowls. The 
plaintiffs in the court bdow could hâve had no interest in defending 
a suit to escheat the estate of George W. Crowls in the land in con- 
troversy; and to escheat any other estate, they were not brought 
into court by any sort of publication or other service of citation. 
We find no error in the; judgment of the circuit court, and it is 
afarmed, with costs. 

TBÏiFllNEB T. EUSS. 

(Circuit Court of AppeaJs, Flfth Circuit February 6, 1894.) 

No. 183. 

1. Texas Landb — Eight Aoquieed by Application to Purchasb — Assiona- 

BILITï. 

The right to purchase lands from the state of Texas, which is acquired 
by maMng application therefor to the county surveyor, and the accep tance 
and flllng thereof by him, in accordance with the requlrements of the stat- 
ute, (Act Tex. July 14, 1879,) is a valuable right, which may be lawfully 
asslgned. 57 Fed. 973, afflrmed. 

2. Brbach of Contkact— Damages. 

Plaintiff, havlng made applications, which were accepted and flled by 
the county sittveyor, to purchase certain lands from the state of Texas, 
(under the act of July 14, 1879,) contracted to sell ail his rishts therein 
to défendant, who waa to hâve imtll November 16, 1882, and no longer, 
to make the payments. On the same day the parties made another con- 
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tract, whereby plalntiff, for a new considération, beoame boand. In case 
the sale and transfer were completed as agreed, to make, at bis own ©x- 
pense, ail surveys, maps; etc., and flle them wltb the county surveyor, and 
in the gênerai land oMce of the state, within the 60 days requlred by the 
act. Défendant, however, failed to complète the purchase on the date 
named, or at any subséquent time. >Seld, that the right of plalntiff to dam- 
ages for the breach of contract became fixed on that date, and it was 
Immaterial whether he made the surveys, etc., according to the second 
contract, or ever made them at ail. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

This was an action by George W. Russ against Count Joseph 
Telfener to recover damages for breach of a contract to purchase 
certain rights acquired by plaintiff in lands belonging to the state of 
Texas. There was a verdict and judgment for plalntiff, which, on 
a writ of error, was reversed by the suprême court of the United 
States, and the case remanded for a new trial. See 12 Sup. Ct 930. 
Verdict and judgment hâve again been rendered in favor of plalntiff, 
(see 57 Fed. 973, for the court's charge to the jury,) and défendant 
now brings the case on error to this court. 

The following statement of the facts was made by Mr. Justice 
Field when the case was before the suprême court: 

On the 14th of July, 1879, the législature of Texas passed an act "to provide 
for the sale of a portion of the unappropriated public lands of the state," and 
the investment of the proceeds. The following are the sections of the act 
which bear upon this case: "Sec. 2. That any person, firm, or corporation, 
desirlng to purchase any of the unappropriated lands herein set apart and re- 
served for sale, may do so by causing the tract or tracts which such person, 
iirm, or corporation desires to purchase to be surveyed by the authorized 
public surveyor of the county or district in which sald land is situated. Sec. 3. It 
shall be the duty of the surveyor, to whom application is made by responsible 
parties, to survey the lands designated in said application within three 
months from the date thereof, and, within slxty days after said survey, to 
certify and record a map and field notes of sald survey; and he shall also, 
within the sald slxty days, retm-n to and flle the same In the gênerai land 
office, as requlred by law in the other cases. * » * Sec. 5. Within sixty 
days after the return to and flling in the gênerai land office of the siuveyor's 
certificate, map, and field notes of the land desired to be piu-chased, it .shall 
be the right of the person, firm, or corporation who has had the same sur- 
veyed to pay, or cause to be paid, Into the treasury of the state, the purchase 
money therefor at the rate of fifty cents per acre, and, upon the présenta- 
tion to the commissioner of the gênerai land office of the receipt of thc^ state 
treasurer for such purchase money, sald commissioner shall issue to said per- 
son, firm, or corporation a patent for the tract or tracts of land so conveyed 
and paid for." "Sec. 7. It shall be the duty of the commissioner of the gênerai 
land office to give such gênerai and spécifie instructions to the surveyors in 
relation to the survey of the public lands under the provisions of this act as 
may best subserve ail interests of this state, and carry into force and effect 
the intent and purposes of this act Sec. 8. After the survey of any of the 
public domain authorized by this act, it shall not be lawful for any person to 
file or locate upon the land so surveyed, and such file or location shaU be 
utterly nuU and vold. Sec. 9. Should any applicant for the purchase of 
public land fall, refuse, or neglect to pay for the same at the rate of fifty 
cents per acre within the time prescnbed In section 5 of this act, he shall for- 
feit ail rights thereto, and shaU not thereafter be allowed to purchase the 
same, but the land so surveyed may be sold by the commissioner of thei gên- 
erai land office to any other person, firm, or coiporation who shaU pay into 
the treasxiry the purchase money therefor." An amendment of the act in 
1881 extended its provisions to unappropriated land in other counties than 
those originally mentioned. On the 22d of January, 1883, both acts were re- 
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pealed..,, While the flrst of thèse acts was In force the plalntlff below, 
thè déîfendàiit'm'ërror hère, Clàlmed to hâte acqulred a valuable and transfér- 
able ihtèrMM A iatge body bf thèse lands, exceeding in estent a miUlon of 
acre8j aûa tlô hàVè èold the faâd? to the défendant below, Oount Joseph Telfe- 
neé, ai W^ëàXë àflatre. To recover damages for breach of this alleged con- 
tract, àti^'îà'itl^lëinentary contract of the same daté accompanylng It, the 
présent jieiîûii'wàS brought to a state cburt of Texas. The pétition of the 
plalntiiï, the flratf pleadlng in the action, allèges that tbe plalntlff is a résident 
of Texaà, ànd thàt the défendant is not a résident of the state, but a tran- 
sleat person then temporarily in the state of New ïotk; that on the Ist day 
of November thef plalntifC was the sole owner of a, certain yaluable, valld, 
and transférable Interest in the whole of a certain body of land eontainlng, 
as subsequently ascertained by Biunrey, 1,813 tracts of 640 acres each, being 
an aggregatè of 1,160,320 acres, sltuated in the county of El Paso, in the 
state of Texas, and forming part of what Is known as the "Pacific Réserva- 
tion;" and that he had become sueh owner by complylng with the requlre- 
ménts of the act of July 14, 1879, mentiohed above, and of the amendatory 
act of March 11, 1881. The pétition then détails the mode in which the plaln- 
tlff becàme auch owner, tiamély, that during the month of October, 1882, be- 
ing a r^ponslble party, and Intendlng to purchase the sald body of land 
whleh was subject to sale under the terms of the acts mentioned, he applled 
to the surveyor of the county of El Paso for the purchase and survey of the 
1,813 tracts, describing them by metes and bonnds as a whole; that he made 
the application pursnant to the instructions of the commissioner of the gên- 
erai laîiid office of the state to the surveyors of the countles and land dis- 
tricts eontainlng lands subject to sale; that the application was flled and re- 
corded in the office of the surveyor in October, 1882; that, having thus made 
due application for the purchase and survey of sald lands, he was, on the Ist 
day of Novtmber, 1882, about to hâve thçm surveyed into tracts of 640 acres 
each, When the défendant, by hls duly-authorized agents, applled to him to 
purchase hls interest In the lands thus acqulred; and that thereupon the 
plaliitiff, not yet having paid to thei state of Texas the 50 cents per acre 
to which the jstate was entitléd, and the défendant offering to assume such 
payment, and desiring siipply to contract with the plalntlff for the purchase 
and assignment of hiS right to purchase from the state, they entered into the 
contracts containçd in the exhlbîts annexed, marked "M" and "N," which are 
as follows: 

. "Exhiblt M. 

"The State of Texas, Coimty of Dallas— ss.: This contract and agreement 
entered into by and betweèn George W. Rnss, of Dallas county, Texas, party 
of the flrst part,''and Count j. Telfener, party of the second part, this flrst 
day of November, A. D. 1882, Witnesseth as follows: Whereas, said Russ 
clalma to hâve made application in due form for the purchase of about one 
million acres of land, more or less, in El Paso county, Texas, from the state 
of Texas, under and by vh:tue of an act of the legislattu'e of Texas, approved 
July 14, 1879, proyidlng for a sale of a portion of the public lands of Texas at 
50 cents per acre, and the amendments to sald act, said application having 
been made in October, 1882, and duly flled In the surveyor's office of El Paso 
county, at Ysletà; and whereas, the said Count Telfener is desirous of pm'- 
chasing from said Russ ail his rights, tltles, and interest under and by reason 
of such application, provide<} It shall appear that such application has been 
regularly made and flled in such, manner as wUl, under the terms of said law, 
entitle the said Euss to become the purchaser of the sald lands from the state 
of Texas; àad Ih such case has agreed ahd promised to pay to sald Russ, 
as considération of his sale, transfer, and assignment of ail his said rights, 
Otles, and interest,' twenty-flve cents per acre for each and évery acre of land 
covered by his said application, and the sald Russ has agreed and bound him- 
self, in considération of said prlce and sum tp be paid to him, to sell, trans- 
fer, and assl^ unto the sald Oount Telfener ail his rights, tltles, and in- 
terest in sald. lands aoquired by his application and flles: In order, then, 
that the sald 'contract of purchase and sale and assignment may be effected, 
the sald partliés agrée as foUows: The sald COunt Telfener, for the pm-pose 
of ascertalning Whether the said application for purchase has been regularly 
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and properly œade as aforesaid, and according to the provisions of sald law 
and the amount of land covered by or embraced wlthin sucli application, 
shaIX proceed at once and inspect the records and files of the surveyor's 
office of El Paso county, at Ysleta, and the map of sald county In sald office. 
If It shall be there shown that the sald application and files thereof hâve 
been regiilarly and properly made, In such manner as under the terms of 
said law would entitle the sald Russ to become the purchaser of said lands 
from the state of Texas, the said parties shaU ascertain by référence to said 
application and files and the mai>s of sald covtnty in said surveyor's office, 
and in the office of the commlssioner of the gênerai land office of the state 
at Austin, the number of acres approximately embraced In or covered by 
said application and files. The number of acres being ascertained by ap- 
proximation in manner aforesaid, and said application having becu found 
good and regular as aforesaid, the said Count Telfener agrées to pay to the 
said Russ In cash, in the clty of Dallas or the clty of Austin, Texas, as said 
Russ shall prefer, ninety par centum of the sald purchase price so agreed 
upon as aforesaid for the number of acres so ascertained approximately as 
aforesaid; and the sald Russ agrées and blnds himself that upon such pay- 
ment being made he will exécute and deliver to said Count Telfener any and 
ail deed or deeds or other instruments that may be proper or necessary, 
conveying, transferring, and assigning unto the said Count Telfener ail and 
singular the rights, titlea, and interests that the said Russ now bas or may 
be entitled to in and to said lands, by reason of such application and files, 
binding himself by covenant of warranty against ail persons claiming or to 
claim the same, or any part thereof, by, through, or under him. It is under- 
stood, however, that the said inspection, ascertainment of regularlty of files, 
and of the amount of land by approximation shall be completed on or before 
the 15th day of November, 1882, and that the said Count Telfener shall not 
be entitled to any delay beyond that time for said purposes and for making 
the payment aforesaid. After the transfer and assignment as aforesaid 
shall hâve been made by the said Russ, the said Count Telfener shall proceed, 
without delay, and hâve sald lands surveyed and platted, and the field notes 
thereof retumed aud ffied according to the provisions of said law. Upon the 
completion of said surveys and field notes, the number of acres embraced 
in said lands so sold and transferred shall be ascertained, and, if the said 
sum so paid as aforesaid by said Count Telfener shall not amount to the fuU 
purchase prlce of twenty-flvfe cents per acre for each and every acre of said 
land, the déficit shall be paid at once in cash to said Russ by the said Count 
Telfener In the dty of Dallas, Texas, or at Austin, Texas, as the said Russ 
may prefer. 

"Wltness our hauds thls Ist day of November, 1882. 

"Geo. W. Russ. 
"J. TehCener, by C. Baccarlsse, Agt 

"Witness: 

"Chas. Fred. Tucker. 
"Wm. McGraln." 

"Exhlbit N. 

"This contiact and agreement entered into this Ist day of November, 1882, 
by and between Count J. Telfener and G. W. Russ, witnesseth as folio ws: 
Whereas, the said parties hâve this day entered into a contract providing for 
the sale and transfer by the said Russ to the sald Count Telfener of ail 
the right, tltle, and interest of the sald Russ in a certain tract of about one 
million acres of land in El Paso county, Texas, for the purchase of vehich 
the said Russ has made application under and by virtue of the act of the 
législature of Texas approved July 14, 1879, knovcn as the '50-Cent Act;' and 
whereas. If said sale and transfer shall be made as provided for by said con- 
tract, it wiU be necessary to complète the surveys of said land, aud file the 
field notes and maps thereof in the surveyor's office of El Paso county, Texas, 
and in the gênerai land office at Austin, wlthin the time required by the said 
law: Now, therefore, it is agreed by the said Russ that if the sale and trans- 
fer shall be made under the sald contract as aforesaid, he will, at his own. 
proper cost and expense, malce ail the surveys, field notes, and maps of tlie 
said lands, and file them in the office of the surveyor of El Paso county, aud 
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in tlie gênerai lànd office of the state, at Austln, in the manner and wlthin 
the time requlred by the provlsioas of tbe Bald law, and that he will pay ail 
the, fées reqtiJred to be paid for such patents as shall be issued by the com- 
missioner of the gênerai land office for said lands to said Count Telfener, 
Msiibelrs Or aa^gns, the said snrreys, fleld notes, and maps to be correct; 
and in considération of said services and payments to be rendered and paid 
bysaid Russ the said Count Telfener agrées and blnds hlmself to pay to said 
Euas in cash, at the city of Dallas or Austin, Texas, the sum of five (5) cents 
per acre for each ànd every acre so surveyed, platted, and returned by him 
as aforesaid, said payment to be made as foUows, viz.: Three (3) cents per 
acre when the survey and fleld notes shall be completed, and one (1) cent 
per acre when the fleld notes shall be flled in the land office, and the bal- 
ance when the patents shall issue. 
"Witness our hands this Ist day of November, 1882. 

"Geo. W. Russ. 
"J. Telfener, by 0. Baccarisse. Agt." 

The pétition allèges that by the contracts set forth the plaintifl sold and 
agreed to assign to the défendant, and the défendant purchased and agreed 
to accept from the plalntiff , at the prie© of 25 cents an acre, a conveyance 
of . plaintiff's application to purchase of the state 1,813 tracts of land, being 
part of the Paciflc réservation, and that at the time the plalntiff was able 
and authorized to make the contracts,, and to exécute and deliver a propa* 
and: valid assignaient and transfer of his said application, and of aE his 
rights, titles, and interesis thereunder, to the défendant The pétition also 
contains varlous allégations as to arrangements made by the parties for 
ascertalning whether or not the application of the plalntiff for the pur- 
chase of the lands had been regularly and properly made, and according 
to the provisions of the laws of Texas, and, among others, that such con- 
fonnity being shown as would entltle the plaintlfC to become the pur- 
chaser, thè défendant agreed to pay him 00 per cent, of the piKChase 
price stipulated. It also aUeges the readlness of the plalntiff to fully com- 
ply' with the contract, and the failure of the défendant in aU things to 
comply wlth the same on his part, to the damage of the plaintifE of $4fiO,000. 
The plalntiff, therefore, prayed judgment for the sum of 25 cents per acre 
ajleged to be due to him for said 1,160,320 acres, and also for the sum 
of $58,016, alleged to be due him on the supptementary contract contalned 
in Exhiblt N, together with légal interest on both sums, and for such fur- 
ther judgment and decree as on the hearing might seem équitable and 
just. The défendant appeared to the action, aud for answer said— First, 
that the pétition was Insufflcient in law, wherefore. he prayed judgment; 
second, that he denied ail and singular the allégations of the pétition; 
apd. thipd, that 1}6 denied that he executed, by hùnself or agent, the In- 
struments, or elther of them, annexed to the pétition. The case was sub- 
sequently, on application of the défendant, removed from the state court 
to the circuit court of the United States for the western district of Texas, 
and there the défendant had leave to file an amended answer, wMch 
averred (1) that the pétition was insufflcient in law to require him to 
answer It, upon whlch the Judgment of the court was prayed; (2) that the 
so-called Pacific réservation was not subject to sale by the state of Texas; 
and (3) that if Baccarisse, mentloned In the pétition as the agent of the 
défendant, ever had any authorlty to negotiate in regard to the purchase 
of lands in Texas, It was merely as an employé under one Westcott, and 
his employment was merely to inqulre and ascertain whetlaer options or 
conditional contracts could be obtalned by which parties would agrée to 
sel! lands In that state subject to the inspection and approval of an expert 
or Inspector sent out by a London syndicate for that purpose, such contract 
not to be final and binding unless ratifled by the défendant after the ap- 
proval of the expert; that the défendant never knew, \mtil shortly before the 
présent suit was instituted, that Baccarisse had attempted to exécute any 
contract, as set up in the pétition; and that he never authorized him to 
make any contracts, nor ever approved or ratifled any made by him. This 
answer was again amended, by leave of the court, by the addition of a fur- 
ther défense, in which the défendant averred that tf any such contract or 
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contracts as are referred to and exhiblted with the pétition were entered 
into by hls authority or ratifled by him, wMch Is denied, the same were 
wlthout any considération, or, if there was any valid considération ttierefor, 
the same falled in this: that the law whieh permitted the purcbase of the 
lands was repealed before the steps required thereby to obtain title, or 
any vested interest therein, could hâve been or were taken, and by reason 
thereof ail right, if any, whlch défendant acquired or could hâve acqnlred 
under the contracts were lost to hlm. 

J. L. Peeler, for plaintiff in error. 

Charles Pred. Tucker, Clarence H. Miller, and Franz Fizet, (Han- 
cock & Shelley, of counsel,) for défendant in error. 

Before PAEDEE, Circuit Judge, and TOULMIN, District Jndge. 

PABDEE, Circuit Judge. TMs case Las been once before the 
suprême court of the United States, and is reported in 145 U. S. 
522, 12 Sup. et. 930. That report contains a full statemeht of the 
gênerai merits and pleadings in the case. In the suprême court, 
two questions were presented — ^First, whether the plaintiff below ac- 
quired any assignable interest in the real property described in the 
con tract upon which the action was brought; and, second, assum- 
ing that he had an assignable interest, whether the rule for the 
measure of damages for breach of the contract for such interest by 
the défendant was correctly stated to the jury by the court. The 
first question was discussed, but not decided. The court, however, 
intimated "that if a righjt to purchase land, for however short a 
period, is vested in one, it is a vaJuable right, and is in tbat sensé 
property, and, in the absence of express prohibition, would be there- 
fore assignable." The case was reversed and remanded because 
of error in the charge of the trial court as to the measure of dam- 
ages. On the second trial, there was another verdict for the plain- 
tiff in the court below, and the case is brought hère for review on 
several assignments of error, which will be considered in order. 

The first assignment of error relates to permitting the plaintifl 
to offer in évidence and read to the jury, over defendant's objection, 
certain telegrams from one C. K. Westcott to one C. Baccarisse in re- 
gard to executing the contract between plaintiff and défendant, 
sued on; and the second assignment of error complains of the charge 
to the jury, as follows: 

"If, from considération of the évidence, yon conclude that Baccarisse had au- 
thority, direct from the défendant, to exécute the contract In hls behalf, then 
it would be bindlng upon the -défendant. It would also be binding upon the 
défendant if Westcott, with authority from, and knowledge and consent of, 
défendant, empowered Baccarisse to exécute it. If you find from the évi- 
dence that Baccarisse had authority from the défendant, or from Westcott, 
with the defendant's assent, approval, and knowledge, to contract with in- 
dividuals generally for the purpose of procuring lands under the act of the 
législature of 1879, by flling upon them and having the same surveyed, then 
you are instructed that the acts of Baccarisse were binding upon the défend- 
ant, as such acts came within the scope of his authority, and défendant can- 
not avoid liability thus ereated." 

The contract sued on purported to hâve been executed on the part 
of the plaintifl in error by one C. Baccarisse, agent. The amended 
answer dénies the authority of C. Baccarisse as agent, but impliedly 
admita the agency of 0. K. Westcott; so that the question of agency 
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was substaotîally raised by the pleadings, and the évidence tending 
to su|)gl()lPt ôr disproye iJx<ê agency of éither Baccarisse or Westcott 
could %|>Çk no surprise. *nie bill of exceptions taken to the admis- 
sion of ïjie etidence complained of, and to the charge of the trial 
court iii relation to such évidence, contains no statement of the facts 
otherwise'itfoved, or attémpted to be proved, in relation to agency, 
so as to enable this court to détermine whether the évidence object- 
ed to was or was not admissible, or whether the charge of the court 
was relevant The objection assigned to the admission of the évi- 
dence and to the charge* of the court is that the plaintiff did not 
aUege in hiS pleadings that Westcott was the defendant's agent, or 
that the said Westcott was authorized to empower the said Bac- 
carisse to make the contract sued on. As we hâve seen, the ques- 
tion of agency was raised by the pleadings, so far as to fuUy inform 
each party that ihé la^vvful agency of both Baccarisse and Westcott 
would be an issue in the case. The charge of the court implies that 
évidence had,been offered tending to show that Westcott had au- 
thority as agent of the idalntiff in error to empoter Baccarisse, and 
that Ûiexe was also évidence tending to show that Baccarisse had 
authority direct from the pJàintifE in error himself. In either case, 
the évidence objected to was admissible, and the charge complained 
QÎ was proper. As the case is presented to us under the bill of 
exceptions, howeypr, we are unable to détermine the admissibUity 
of the one, or the propriety of the other. 

The third aswgnment oi error is the refusai of the trial court to 
chajpge the jury as folio ws: 

"The court Inatructs the jiâ-y Oiat the 'rlght, title, and Interest' of plaintiff, 
In tols a,pplieatlon and files on lands, and which he contracted to seU, was 
not a vested right oh the Ist day of November, 1882, in or to any lands sur- 
veyed after that date. The acceptance by the surveyor of the plalntifC's ap- 
plication for land invested plaintiff wlth no rlght that he could seU, and for 
such sections of land surveyed after said November 1, 1882, you will not 
consider, or Include in the measure of damages." 

The évidence relating to this matter shows that the plaintiff had 
made application, in two. instruments of writing, for the survey of 
1,813 sections of land described in his pétition, which was addressed 
to, and the applications filed by, the county surveyor of El Paso 
county, on October 4 and 5, 1882, respectively. Itj shows, also, that 
the surveys of said land, for which said Russ had made applica- 
tion, were made at and prior to the time of the exécution of the 
contract sued on, saving and excepting- 98 sections, of 640 acres 
each, surveys of which were made between November 1 and No- 
vember 9, 1883. Thèse surveys were filed in the gênerai land office 
on the 8th day of January, 1883. The instrument executed be- 
tweeû the plaintiff and the defenda:nt November 1, 1882, was an 
jej:ecutory contract, by which the plaintiff, for and in considération 
ôf a. sum of money promised to be paid by the défendant, agreed 
on the 15th day of November, 1882, to transfer and assign to de- 
fendant ail his right, title, and interest in and to the land in ques- 
tion, acquired by virtue of plaintiff's application. This contract 
was a validafld binding contract, at the time it was entered into, 
unless it was prohibited by law or public policy, which is not con- 
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tended. Under this state of the law and of the évidence, the in- 
struction asked for did not présent tlie law of the case, and, if 
technicaJly correct, as a gênerai proposition, was calculated to mis- 
lead, and was therefore properly refused. The actual charge of 
the court, given in this regard, is as follows: 

"You are further Instructed that the right to purchase the lands mentloned, 
which right the plaintiff acqulred by virtue of his applications, as set forth In 
the contract and shown by the évidence, was a valuable right, and one which 
could be lawfully assigned." 

And it seems to hâve correctly presented the law of the case. 

The fourth assignment of error complains of the refusai of the 
trial court to charge the jury as follows : 

"You are instracted that the law required the fleld notes of the land to 
be returned to and flled in the gênerai land office wlthin sixty days after the 
same was surveyed. The évidence shows that the fléld notes of only twenty- 
four sections of land were retumed to and filed in the gênerai land offlee 
withln said slxty days. Therefore, the court charges you that you can only 
consider plaintifTs right in twenty-four sections of land." 

This assignment, relating to the filing in the gênerai land ofiace 
of the surveys made under the application of the plaintiff in the 
court helow, may be disposed of with the fifth assignment of error, 
which relates to a question as to whether the surveys made under 
the plaintifl's application, and returned to and filed in the gên- 
erai land ofSce, were actual surveys on the ground, or were "chimney- 
corner" or office surveys. In the view that we take of the case, it 
is whoUy immaterial whether the surveys made under the appli- 
cation of the plaintiff, and returned to the gênerai land office, were 
made and retumed withln 60 days after the date of the survey, 
or were returned at ail, and also whether the surveys made under 
the said application were actually made on the ground, or were 
office surveya 

With regard to the return of the surveys to the gênerai land of- 
fice, with the fleld notes, within 60 days after the date of the sur- 
vey, a référence to the law will show that the duty of making such 
return devolved, not upon the applicant, but upon the surveyor, 
and that the failure to make such return within the time, on the 
part of the surveyor, is not a reason for forfeiture, under the terms 
of the act. The ninth section of the act is_ the only section of the 
same which provides for the forfeiture of the rights secured by the 
application, and that provision is that should any applicant for 
the purchase of public land faU, refuse, or neglect to pay for the 
same, at the rate of 50 cents per acre, within the time prescribed in 
section 5 of the act, he shall forfeit ail rights thereto, and he shall 
not be allowed, thereafter, to purchase the same. But, be this 
as it may, the contract sued on is an agreement to transfer from 
Russ to Telfener, aU and singular, the rights, title, and interest that 
the said Russ now has or may be entitled to in and to said lands, 
by reason of the application theretofore made by him to purchase 
the same. There was no agreement whatever that any actual sur- 
veys had. been made under such application, or that, if such actual 
surveys had been made, he (Russ) would cause them to be retumed 
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and flledia the gênerai land ofBce at any time, or in any manner 
whateveri. The contract made the same day between the same par- 
ties proTided tliat Buss, at his own proper cost and expense, should 
màke ail the surreys, fleld notes, and maps of the said lands, and 
file them in the office of the surveyor of El Paso county, and in 
the gênerai land office of the city of Austin, Tex., in the manner 
and within the time required by the provisions of said law, but 
this only in case the sale and transfer should be made under the 
contract first mentioned at the time agreed on, to wit, November 
15, 1882. 

As it is conceded that Telfener made default under the first-men- 
tioned contract on the 15th of November, 1882, and that the sale 
and transfer under said contract was never carried out, the second- 
ïnentioned coritract became whoUy inoperative and irrelevant; and 
the rights of the plaintifE became, fixed, definite, and certain, on the 
15th of Noveoiïjer, 1882, at the time défendant^ Telfener, made de- 
fault Under thèse circumstances, we fail to perceive any obliga- 
tion resting upon Euss to either complète the surveys, or file the 
same in the gênerai land office. Whatever was done by Euss after 
the ISth of November to perf ect the surveys and file the same was 
dpne at his own cost and at his own risk, and could in no wise 
affect the plaintifE in error, Telfener, because the rule for damages 
in the case was, as declarèd by the suprême court in Telfener v. 
Bu8S> supra, as foUows: 

"On the 15th of November, he [Russ] possessed ail the rlght to the land 
wMch hç ever possessed, and, assumlng that the défendant then failed to 
make the payment which hé had agreed to make, ail the damage sufCered 
by the plalntlfif was the diffeirence between the value of the right, as stipu- 
Jated to be paid, and the amount which could then hâve been obtalned on its 
sale." 

The sixth assignment of error is that the court erred in overrul- 
ing the defendant's motion for a new trial, and in not setting aside 
the verdict rendered and granting a new trial. It is well settled 
that a refusai to grant a new trial cànnot be assigned as error. On 
the record, as presented to us, we flnd no réversible error, and 
therefore we are compeUed to affirm the judgment. 



MANHATTAN LIFE INS. CO. v. P. J. WILLIS & BRO. et al 

(Ch-cuit Court of Appeala, Fifth Circuit. January 23, 1894.) 

No. 172. 

1, Parties— PLBADiNa-—WAivBR op Objections. 
. . Where, in a suit on a life Insurance policy by an assignée holding It 
aa collatéral securlty, the adminlstrator of the assured is made a de- 
ïpndant, but In a pétition for removal to the fédéral court he aligns him- 

i . >6elf on the side of plaintUt, and beeomes an actor against the Insurance 
Company, the latter, If it desires him to abandon his position as de- 
fendant, and assume that of plalntlfC, and plead speclally as such, must 
make the objection before going to trial on the merlts, as otherwise it 
wlll be waived. 

8. Pleadino and Pboof— Variance— Desoeiption dp Insurance Policy. 

It is sufflclent to descrlbe generally a policy sued on as a poUcy of in- 
surance covenantlng to pay to the assured, his eacecutors, etc., a specifled 
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sum upon satisfact»ry proof of hls death durlng thft continuai) ce of the 
policy, without stating the other terms and conditions thereof, and the 
pollcy cannot be excluded becanse of thls omission, as variant from the 
one descriljed. 

3. Life Inscbaîîce— Application— Interpbetation dp Answers. 

A cheek mark (V) placed opposite a question as to whetlier any proposi- 
tion, negotlation, or examination for insurance on ttie applicant's life had 
been previously made, on which no policy was Issued, cannot be constraed 
as a négative answer when It appears that like chedt marlis were placed 
opposite certain other questions which previous answers seemed to render 
immaterial, apparently meaning that the question was noted but no an- 
swer was deemed necessary, and that, as a matter of fact, although the 
applicant had made other applications, he could not hâve known at the 
time in question whether or not pollcles had been issued thereon. 

4. Same — Imperfect Answers — Waivbr. 

The Issuance of a policy upon an application in whlch some of the ques- 
tions are imperfectly, or not satisfactorily, answered is a waiver of ob- 
jections thereto, and renders such Imperfections immaterial. Insurance 
Oo. V. Raddin, 7 Sup. Ct. 500, 120 V. S. 190, followed. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. ' 

P. J. Willis & Bro., a West Virginia corporation, sued in the district court 
of Galveston county, state of Texas, the Manhattan Life Insurance Company, 
a New York corporation, and the administrator of Andrew Peyton, deceased, 
a résident of Falls county, Texas, on a policy of the Manhattan Company on 
the life of Andrew Peyton. P. J. WUlis & Bro. alleged that the policy had 
been asslgned to it as collatéral, and that the debt (open account) did not 
amount to the face of the policy. The administrator of Andrew Peyton an- 
swered that the amount claimed by the plaintiff as due by the estate was cor- 
rect, and joined in the pleadings of the plaintifC as against the Manhattan, 
and asked judgment for the amount above the debt due the plaintiff. The 
Manhattan Company answered by a gênerai déniai, and speclally that the 
statements In the application by Peyton for the pollcy were, by its terms and 
the policy, warranties, and that clause No. 11 of application was falsely an- 
swered. The allégation of answer setting out the clause is as foUows: "That 
in and by said application and clause 11, theréin contained, a requirement and 
question was propounded to, and to be answered by, the said Andrew Pey- 
ton, in terms and substance as foUows, to wlt: '(11) If any proposition or 
negotlation or examination for life insurance' (meaning on the life of said 
Andrew Peyton) 'bas been made in this' (meaning this défendant) 'or any 
other Company or association, on which a policy bas not been issued, state 
when and In what company,' — and foUowing said requirement and question a 
blank space was left in said application, to be fllled with the answer of the 
said Andrew Peyton to the said requirement and question. That in said 
blank space the said Andrew Peyton made no other or further answer or 
reply beyond a simple check mark, as foUows, to wit, V, indicating, and by 
the said Andrew Peyton intended, and by this défendant understood, to indi- 
cate, in answer to said requirement and question, that no proposition or negotla- 
tion or examination for life insurance on the life of said Andrew Peyton had 
been made in thls défendant company, or in any other company or associa- 
tion, on which a policy had not been issued, and the said requirement and 
question was not otherwise noticed or answered by said Andrew Peyton in 
said application." The Manhattan Company alleged. In this connection, that 
applications to three other companies were pending at the time Andrew Pey- 
ton slgned this application. The Manhattan Company further alleged that 
the insured stated he was in soimd health, when he knew he was not in 
Sound mental or physical condition. The Manhattan Company removed the 
cause to the United States circuit court, eastem district of Texas, on the 
ground of diverse citizenshlp, and alleged in the pétition for removal as fol- 
lows: "That the matter in dispute in said cause exceeds, exclusive of interest 
and costs, the sum and value of two thousand dollars, and, so far as this de- 
fendant is concerned therein, the controversy in said suit is wholly between 
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dtlzens of aiffierent states,— that Is to say, between the said P. J. Willis & 
Bro- and, St Peytpn, on the on».,part, as clalmlng from this défendant ttie 
ajnount q1; tpDi thousand dollars ©n account of the poUcy of Insurance sued on, 
and the penalty for nonpayment of sald sum, and this défendant, the Manhat- 
tan Life Insurance Company, on the other part, as resistlng the enforcement 
of said claim,— and said controversy can be fuliy determined as between said 
P. J. WlUis & Bro. and S, Peyton, as parties of the one part, and this défend- 
ant, as pàrty of the other part" The plalntlft, Willis & Bro., flled In the 
United States circuit court a supplemental pétition, excepting to the answer of 
the Company on the ground that it showed that question No. 11 was not an- 
swered, and that the Issuance of policy was a walver of answer; that the 
answer does not allège that Peyton hadi been refused by any company when 
he applied to the IJanhattan; and that this was the gist of question No. 11, 
and so understood by Peyton ^rid the agent who filled out the application. 
The supplemental pétition, by wày of rebuttal to the Manhattan Company 's 
answer, alleged that Charles yidor, who made the application for Peyton, 
■was agent for that purpose for the Manhattan, and was also agent for, and 
made out appUca.tions to, the other tl)ree companles for Peyton, at the same 
tlme he applied to the Manhattp,n. Company, is estopped by Vidor's agency; 
that Vidor, the agent, and Peyton' understood No. 11 to mean whether any 
Company had refiised Peyton; that the company is estopped by the Issuance 
of the policy to say It did not wàlVe question No. 11. Peyton's administrator 
amended, adoptlng ail the pleadings of willis & Bro., and praying for judg- 
ment for the part of the policy not daimed by WllUs & Bro. The Manhattan 
Company answered to the pleadings of Peyton's administrator by gênerai de- 
mnrrer and gênerai déniai. The case went to trial in this state of the plead- 
ing, and wlthout objection to the rlght of Peyton, administrator, though 
aominfUIy a défendant, to recover, If the merlts warranted. On the trial, 
the court sustalned the Manbattan's exceptions tosomuchof the supplemental 
pétition of Willis & Bro. as set up agency of Vidor, and an estoppel thereby, 
and .overruled ail other exceptions of both parties. 

The plalntiff offered In évidence the policy sued on. The Manhattan Com- 
pany objected on the groimd that the suit was on a policy payable on condi- 
tion of death, and the policy showed It was only payable on condition of 
tnith of statements In application. The court overruled the exception, and 
flie policy was put in évidence. . It was agreed by the Manhattan Company 
iJiat the assignment of this policy was made by Peyton to P. J. Willis & Bro. 
on the policy on Febmary 16, 1891, considération named as $1, and might 
be,admitted in évidence, and it waa admitted by the Manhattan Company that 
profof of death had been duly made. The administrator and Willis & Bro. 
; aj^-eed on their respective amounts of the proceeds of the policy and WlUls 
& Bro. and Peyton's administrator, and the same went In évidence wlthout ob- 
jection. The Manhattan Company, défendant, then offered in évidence the 
application, admitted by Willis & Bro. and Peyton's administrator to be the 
original application, on whlch the policy sued on was issued. The Manhattan 
Company stated the ground on which it offered the application to be to show 
that applicant check-marked question No. 11 in the application, and thereby 
meant no, and that this was a false answer In that. This application to the 
Manhattan Company was made January 28, 1891, and dépositions were offered 
to show that on January 22, 1891, applicant had made application to the 
Mutual Life, which was decllned February 16, 1891, and that on January 28, 
1891, the applicant also made application to the Equitable Life, on which a 
policy was issued February 4, 1891, but was recalled on February 9, and can- 
ceïed. . 'In connection wlth the application of Andrew Peyton to the Man- 
hattan Company, there were offered, "for the purposes aforesald, and none 
other," the dépositions of a number of New York offlcers of varions Ufe in- 
suraaœ companles. To the introduction on this ground of the application 
and, dépositions Willis & Bro. and Peyton's administrator excepted, on the 
ground that the application showed the questlcm No. 11 had not been an- 
swered, and that any évidence as to tiie question No. 11 was irrelevant The 
court sustained the objection. -The court Instructed the jury to find against 
the Manhattan Company the full amoimt of the poUcy, and interest at 6 
per cent., and for the Willis & Bro. corporation the amount due it from Pey- 
ton's estate, and the balance to the administrator of Peyton. The Manhattan 
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Company asked the court to charge that Willis & Bro. were légal ownera of 
the policy, and tlie admlnlstrator of Peyton could net recover anything in 
this action. The court refusa to give thls charge, and the Manhattan Com- 
pany excepted. 

W. 0. Hart, Max Dinkelspiel, and James Otis Hoyt, for plaintifE 
in error. 
G. E. Mann and J. A. Martin, for défendants in error. 

Before PAKDEE, Circuit Judge, and TOULMIN, District Judge. 

PAEDEE, Circuit Judge, (after stating the facts as above.) The 
first, fifth, sixth, seTenth, and eighth assignments of error présent 
the same question in différent aspects, and they may be disposed of 
together; and that question is whether the administrator of An- 
drew Peyton, deceased, had any such standing in the case as au- 
thorized a recovery in his favor of the balance of the amount due 
on the policy sued on, after satisfying the debt due the plaintifl, 
the Willis & Bro. corporation, assignée of the policy as collatéral 
security only. The Willis & Bro. corporation, as assignée, had the 
right to sue on the policy in its own name, (Rev. St. Tex. art. 267; 
Merlin v. Mânning, 2 Tex. 351-354; Devine v. Martin, 15 Tex. 26; 
Guest V. Bhine, 16 Tex. 549;) and even in the fédéral court had a 
right to sue on the law side, (Glenn v. Marbury, 145 U. S. 499, 
12 Sup. et 914, and cases there cited.) In such a suit the adminis- 
trator of Peyton, interested in the assignment and in the balance 
of the debt due after* the Willis & Bro. corporation should be satis- 
fled, was a proper, if not a necessary, party, and, unless he con- 
sented to join as plaintiff, was properly made a défendant. The 
défendant Insurance company in the pétition for removal, before the 
administrator had appeared in the case, aligned his interest on the 
side of the plaintiff. In the subséquent pleading, the administra- 
tor, although nominally a défendant, was an actor, and this with- 
out spécifie objection until on and after the trial. If the insur- 
ance company had desired the administrator to abandon the name 
of défendant, and assume that of plaintiff, and plead specially as 
such, it could and should hâve so demanded before going to trial 
on the merits. Thèse assignments of error under considération are 
not well taken, but, even if they were, it is difficult to see how the 
plaintiff in error was in any wise prejudiced by the matters as- 
signed. 

The second assignment of error is that the court erred in admit- 
ting in évidence over the objection of the Insurance company, as 
stated in its biU of exceptions, the policy of Insurance sued on. Eef- 
erence to the bill of exceptions shows that the objection assigned at 
the time was because the pleadings in the case, and the proof of- 
fered in and by said policy, were variant from each other in that 
the said pleadings described and declared on a contract payable 
absolutely and without conditions, and with no alternative, to An- 
drew Peyton, his administrators, executors, or assigns, the sum 
of 110,000, upon satisfactory proof of the death of said Andrew Pey- 
ton, during the continuance of said policy of Insurance, and the 
policy of Insurance offered in évidence is in the alternative and 
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upon conditions as hereinbefore set forth; the conditions referred 
to being a warranty as to the trutb of certain answers in the appli- 
cation for insurance, and in relation to proof of death, the time 
within which suit should be brought on the policy, the truth of the 
statements madè in the application, the payment of the premiums, 
etc. The policy is not set forth in haec verba in the pétition, but 
is described, generally, as a policy of insurance corenànting and 
promising to pay to Andrew Peyton, Lis executors, administrators, 
or assigns, $10,000, upon satisfactory proof of the death of said 
Andrew Peyton during the continuance of said policy. The origi- 
nal answer of the insurance company fully set forth ail the terms 
and conditions of the policy sued on, without spécifie objection to 
the gênerai character of the original pétition. 

In our opinion, when the amount agreed to be paid on the death 
of Andrew Peytonmatured by his death, it was sufficient for the 
plaintiff to bring suit therefor, without negativing other terms and 
conditions referred to in the policy, which were immaterial under 
the circumstancea. If the statements in the application upon which 
the policy was based were untrue, or if there were spécial warran- 
ties in favor of the insurance company, and calculated to defeat the 
policy, they were matters of défense which, as it appears in this 
case, the insurance company could and did plead. 

In this connection it may be noticed that, in this court, plaintiff 
in error makes a point not made in the bill of exceptions or the as- 
signments of error, and says the variance was because the pétition 
was not on an instrument under seal If this objection were 
worth anything, it should hâve been made in the court below, but 
in fact there is no distinction, under Texas pleading, between sealed 
and unsealed writings. 

The third assignment of error is that the court erred in admitting 
in évidence, over the objections of the Manhattan Life Insurance 
Gompany, as stated in its bill of exceptions, the transfer annexed to 
said policy. The record shows there was no exception taken to the 
a,dmission in évidence of the transfer or assignment; on the con- 
trary, its verity was expressly admitted, and the transfer was admit- 
ted In évidence, apparently by consent, as shown by tbe biU of ex- 
ceptions. 

The fourth assignment of error raises the only important question 
in the case, and is "that the court erred in excluding the évidence 
offered by the Manhattan Life Insurance Company, as stated in de- 
fendant's bill of exceptions, the said évidence being as follows, to 
wit," (then recittng the évidence as set forth in the bill of exceptions.) 
The bill of exceptions shows that the insurance company offered in 
évidence the original application on which the policy sued on was 
issued, and stated the ground on which it offered the application to 
be that applicant check-marked (V) question No. 11 in the application, 
and thereby meant that no proposition or negotiation or examination. 
for life insurance on the life of said Andrew Peyton had been made 
in any other company on which a policy had not been issued, and 
that this was a false answer in rœpect to said question, and that 
in said application the said Andrew Peyton warranted and représenta 
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ed to the life insurance company that the statements and answers 
in said application were full, complète, and true in every respect, 
and tliat the same were offered as a condition for the insurance there- 
in applied for; that this application was made January 28, 1891, 
and dépositions were offered to show that on January 22, 1891, sald 
Peyton had made application to ihe Mutual Life Insurance Company, 
which was declined February 16, 1891; that on January 28, 1891, 
the said Peyton also made application to the Equitable Life Insurance 
Company, for which a policy was issued February 4, 1891, but was 
recalled on February 9, 1891, and canceled, and, in connection with 
the application of Andrew Peyton to the Manhattan Life Insurance 
Company there was ofEered, "for the purposes aforesaid, and noue 
other," the dépositions of a number of New York ofîScers of various 
life insurance companies with référence to applications made to 
other life insurance companies, and the refusais of the same; and 
that when the application to the Manhattan Life Insurance Company 
was received and acted upon by that company, and the policy issued 
thereon, the said company had no information, other than what was 
contained in said application regarding the propositions, negotiations, 
or examinations for life insurance made on the life of said Andrew 
Peyton in said Manhattan Life Insurance Company, or any other 
company or association on which a policy had not been issued. The 
bill of exceptions further shows that to the introduction of such ap- 
plication to the Manhattan Company and to the dépositions and 
évidence of the witnesses to the efEect as aforesaid, and for the pur- 
poses for which they were so offered as aforesaid, the plaintiff ob- 
jected, because clause 11, and the question and requirement thereby 
propounded, were not answered at ail by the eaid Andrew Peyton 
in and by said application; and that the check mark (V) following 
said clause indicated nothing, and was no answer thereto; and that 
the warranty at the close of said application, that the statements 
and answers therein contained were full, complète, and true in erery 
particular, had no application to clause 11 aforesaid, because said 
clause was not answered at ail, nor to the failure on the part of eaid 
Andrew Peyton to answer said clause 11, and that the évidence so 
offered was on that account whoUy irrelevant; and that the court 
sustained each and ail of the objections so made, and excluded said 
applications and dépositions, as aforesaid, so offered for the purposes 
aforesaid. 

The question presented seems to be whether the check mark (V) 
was, or was intended to be, an answer to the eleventh question. An 
examination of the application, which was afterwards admitted in 
évidence, apparently by consent, shows that two other questions 
were not answered otherwise than by a check mark (V,) and that in 
the answers of the agent of the insurance company and also of H. L. 
Mather, the person to whom the applicant, Andrew Peyton, referred 
for information respecting bis gênerai health and habits of life, 
certain questions are also not answered otherwise than by (V.) Thèse 
check marks are made to questions which previous answers appa- 
rently render irrelevant, and tJie check mark (V) in thèse cases 
v.60F.no.2— 16 
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means, if 'itoieaiis anything, that the que&tion is noted, but no an- 
swer i» deeifled! necessary. 

The tMrteenth question in the application signed by Peyton is; 
"If any intention «xists of changing résidence or occupation, state 
in what manner." Of tliis question there is no notice t^ken, saving 
check mark, (V.) From thèse examples it is seen that it is impos- 
sible to predicate upon the mère check mark (V) any sort of answer 
to any question; and, if we examine the question 11, in which it 
is particïdarly urged that the check mark (V) was intended to 
mean, and did mean, that no proposition or negotiation or examina- 
tion for life Insurance had been made by said Peyton in any other 
Company, on which a policy had not been issued, in connection 
with the dépositions offered, it is easy to see that the question could 
not hâve been answered by the applicant Peyton because, although 
he had made application to other companies, he could not know, 
and did not know, whether or not a policy had been issued upon 
any such application. 

In our opinion, the check mark (V) referred to could and did 
mean ônly that the question was noted, but not answered, and 
that thereby the Manhattan Life Insurance Company was fully 
notified that the question was not answered, although noticed by 
the appellant, and that the company, in accepting the application 
in that shape, waived ail answers thus marked (V) as irrelevant, 
and not necessary to be answered. 

The authorities are well settled that a qualified answer requires 
rejection of the application if not satisfactory to the company, 
(Insupîtnce Co. v. France, 94 U. S. 567;) and that wbere, upon the 
face of the application, a question appears to be not answered at 
ail, or to be answered imperfectly, and the insurers issue a policy 
without further inquiry, they waive the want or imperfection in 
the answer, and render the omission to answer more fully, imma- 
terial. Insurance C!o. v. Luchs, 108 U. S. 509, 2 Sup. Ct 949; In- 
surance Go. V, Eaddin, 120 U. S. 190, 7 Sup. Ct. 500. In the last- 
cited case the whole question is reyiewed upon principle and au- 
thority, and fully sustains the trial judge in the ruling complained 
of. 

On the whole record, we flnd no réversible error, and the judg- 
ment of the circuit court is afarmed. 



DUNLAP et al. v. GRBEN. 

(Circuit Court of Appeals, Flftli Circuit. January 80, 1894.) 

No. 118. 

1, Debds— Validitt— Made to Partkkbship is Fikm Namb. 

A deed made to a partnership In the ârm name, without naming aa. 
grantees the Indlvldual partners, la good in equity, and, by impli- 
cation, vests la the members of the flrm the power to convey; and 
hence such deed is adtuissible, as a muniment of title, in favor of one 
who elaima title to the land in question through the grantee of such 
partnership. 
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2. Vendor and Vendée— Vbndok's Lien— Default. 

Where a vendor's lien Is reserved for the purchase money of land, 
and the vendee fails to pay the last installment of such purchase money, 
and abandons the contract, the vendor may resdnd It wlthout notice to 
the vendee, and pass a valid tltle to the land to another purchaser, 
free of any equltles in favor of the former vendee. Kennedy v. Embry, 
10 S. W. 88, 72 Tex. 390, foUowed. 

8. Bamb— BoNA FiDB Purchase bs-Valuable Considération. 

Plaintiff sued to recover land for which the considération glven by 
him was the surrender of a note given by hls grantors, and evidenclng 
a valid indebtedness from them to him; and It appeared that the note 
was surrendered at a tlme so long before the éviction complalned of that 
the debt was barred by the statute of limitations. Plaintiff purchased 
without notice of any adverse claim to the land. Beld, that he was 
a pm-chaser for valuable considération, and as such entitled to protec- 
tion on account of his want of notice. 

In Error to the Circuit Court of the United States for the East- 
em District of Texas. 

This la an action of trespass to try tltle, flled on the law side of the 
circuit court, by Marquis Green, Henry Darcy, and Caroline Garthwaite 
agalnst William L. Dunlap, James Tullis, and Daniel Hig^ns for the title 
and possession of 1,000 acres of land in Ft. Bend county, Tex., part of 
the Robert Peebles league, known as the "Dunlap Place." TulUs and Hig- 
gins disclaimed, exeept as tenants of Dunlap, and Dunlap pleaded not 
guilty. Afterwards, the coplaIntifEs of Green were dlsmissed, and Green 
flled an amended original pétition, prosecuting the suit alone. The heirs 
of William Dunlap, deceased, exeept WUliaui L. Dunlap, who was already 
a party défendant, Intervened In the suit, and, together wlth WllUam L. 
Dunlap, asserted title to the lands as heirs of William Dunlap, and prayed 
that their title and possession be confirmed. By approprlate pleadings the 
plaintiff sought to recover the land from aU of said heirs, and the issue 
was whether the superior légal tltle was in the plaintiff or in the heirs 
of William Dunlap. Some of the heirs are minors, and a guardlan ad 
Utem was duly appointed. A jury was duly waived, and the case was 
tried before the court During the trial, ail the évidence was incorporated 
in a bUl of exceptions, — the only one taken in the case,— which bill closes 
as follows: "And, the foregoing being ail the évidence adduced in said 
cause, the défendants duly objected to the introduction of the deed from 
Robert Peebles to Darcy & Wheeler, as above stated, because said deed 
was to a firm, and did not give the full name of either partner, "and was 
not to a person or corporate entity, and therefore did not pass the légal 
title, but only an équitable title, which could not be set up in this com- 
mon-law suit of trespass to try title; and said objections were overruled, 
and said deed admitted and considered by the court, and défendants duly 
excepted to said ruling; and, upon the said évidence for the plaintiff and 
the défendants, the court held that plaintiff had shown a superior légal 
title to the land in controversy, and aecordingly gave judgment for the plain- 
tiff therefor, and for $625.00 damages for use and occupation; and to said 
ruling and to said judgment défendants duly excepted, and in open court 
gave notice of a writ of error to the honorable circuit court of appeals of 
the fifth circuit, and tender this, their bUl of exception, which is allowed 
and slgned In open court at Galveston, this October 26, 1892." 

The court found the followlng conclusions of fact and law: "The court 
flnds from the testimony, as set out in the défendants' bUl of ' exceptions, 
the followlng as conclusions of fact: First That thé balance of the pur- 
chase money, amounting to $3,500, mentloned In the deed from Robert 
Peebles to Wm. Dunlap, of date October 12, 1858, was never paid; that 
about the yêar 1868 the admlnistrator of the estate of the said Wm. Dunlap, 
deceased, abandoned ail clalm to the land in controversy, and never paid 
taxes or asserted ownership of the same thereafter, he having been previ- 
ously irformed of the existence of a lien on the land in favor of the said 
Peebles. Second. That in January, 1870, by the deed recorded April 1, 1870, 
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the sald Robert Peebles reconyeyed the tract of lanjl ïq controversy to 
the ■firm .of Darey & Wheeler, said flrm at that tlijlè belng composed of 
Henry Q. Darcy, Wm. G. Wheder, and J. O. Gartliwâite; the considération 
of tbls conveyance being the setflemeût of a debt due sald firm of Darcy 
& Wheeler from the said Robert PeeWes; that In October, 1878, by the deed 
récorded October 19, 1878, the sald flrm of Darcy & Wheeler conveyed 
the tract of land in controversy to Pierpont Phillips, tinder whom plaintiff 
claims as residuary Jegatee; that the considération of the deed to said Pier- 
pont Phillips was the dellvery up and cancellation of a note for the sum 
of $8,000, executed by the said firm of Darcy & Wheeler in favor of said 
Pierpont Phillips, evldenclng a vaUd Indebtedness for llke amount due 
the latter from said firm. Thlrd. That at the time of the exécution of said 
deeds, to wit, the deed from sald Peebles to the said Darcy & Wheeler, 
and also the deed from the said Darcy & Wheeler to the sald Pierpont 
Phillips, neither the said Pierpont Phillips nor any member of the flrm 
of Darcy & Wheeler had âny knowledge, actual or constructive, of the 
existence or exécution of the instrument of date October 12, 1858, from 
the sald Peebles to the said Dunlap, and the sald PhiUlps never had any 
knowledge, actual or constructive, of any préviens sale of the land in con- 
troversy, or contract of sale wlth référence to same, from the said Peebles 
in favor of the said Wm. Dunlap. Foinrth. That, from the year 1870 down 
to the year 1886, Wm. B. Kendall, as agent for Darcy & Wheeler, and 
afterwards as agent of the said Pierpont Phillips and Marquis Green, 
plaintiff, paid taxes on the land In controversy, or on portions of the same, 
and that In 1881 he put a tenant In possession of the land, as agent as 
aforesald, Tvho remained on same untU ordered off the land by the de- 
fendant Wm. Dunlap in January, 1887. Sald tenant, for sald perlod from 
January, 1881, to January, 1887, recognized the sald W^m. E. Kendall as 
landlord and agent of the owners represented by hlm. Pifth. That in Jan- 
uary, 1687, said tenant placed on the land by the sald Kendall as aforesald 
was ordered off It by the défendant W. L. Dunlap, who from that time 
imtil January, 1892, remained in possession of the land through tenants 
placed On same by Idm, and approprlated Its fruits and revenues, during 
sald period from January, 1887, to January, 1892, to his own use and bene- 
flt, the same being of the reasonable value of $125 per annum." "Conclu- 
sions of law: From the facts above referred to, the court deduces the fol- 
lowing conclusions of law: First. That the instrument of date October 12, 
1858, from Robert Peebles to Wm. Dunlap, vested in Dunlap merely an 
inchoate right to the land, which right could only be vested and perfected 
by payment in fuU of the purehase money; that, at the time of the exécu- 
tion of. that deed from Peebles to Darcy & Wheeler, the, sùperlor title was 
In Peebles, and the tltle to the land in controversy passed by said deed to 
Darcy & Wheeler, and from them the plaintiff has shown a regular diaJn 
of title to himself. Second. That the settlement of an antécédent debt is 
not a valuable considération, sufacient to protect an innocent purchaser 
in good fdlth, under the registration laws of Texas, from the eflects of a 
prier unrecorded instrument. Hence the fact that sald instrument of date 
October 12, 1858, from Peebles to Dunlap, was never récorded, and the 
fact, also, that the sald grantees under the instrument of date January, 
1870, from Robert Peebles to Darcy & Wheeler, purchased the land in con- 
troversy In good faith, without actual or constructive knowledge of said 
prior contract or sale, Is immaterlal, and could avall the plaintiff nothing. 
Thlrd. That the évidence is Insuffldent to sustaln in plaintiff a title by 
limitation,"— and thereupon rendered judgment for the plaintiff, Marquis 
Green, and the défendants sued out this writ of error, assignlng errors 
as follows: 

"First. The court erred In admltting In évidence, to show a légal title 
in plaintiff to the land In controversy, the following deed from Robert 
Peebles, the original grantee of the land, from the government of CoahuHa 
and Texas, and common soiffce of tltle, to Darcy & Wheeler, viz.: 

" 'The State of Texas, De Witt County. 

"'Know ail men by thèse présents, that I, Robert Peebles, of the state 
and county aforesald, for and in con^deration of one tbousand dollars to me 
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in band paid, the recelpt of which Is hereby acknowledged, hâve bargained 
and sold, and by thèse présents bargaln, seû, convey, and deliver, to Darcy 
& Wheeler, of the city of New Orléans, state of Loulaiana, a certain tract or 
parcel of land containing oae thousand acres, situated as foUows. [Hère 
follows a description of the land.] To hâve and to hold unto the said Darcy 
& Wheeler and their heirs and assigns forever, relinquishlng to them ail 
right, title, or Interest I may hâve in and to the same. Given iinder my 
hand this 31st day of January, A. D. 1870. 

[Signed] "'Robert Peebles.' 

"Said deed was objected to as évidence by the défendants and inter- 
veners because same was to a firm, and did not give the fnll name of either 
partner, and was not to a person or corporate entity, and did not pass 
the légal tltle, but only an équitable title, which could not be set up in this 
suit at law, of trespass to try title, and the court erred in overruUng 
said objections, and admitting said deed as évidence of légal title in plaln- 
tlff, and in holding that the same passed the légal title from the grantor. 

"Second. The court erred in holding that, at the time of the exécution 
of said deed to Darcy & Wheeler, the superior title to the land In con- 
troversy was tn Peebles, and that by said deed the title passed to Darcy 
& Wheeler, because the évidence clearly showed that Peebles had, long 
before his deed to Darcy & Wheeler, divested hlmself of ail légal and 
équitable title to the land, having sold the same to Wm. Dunlap, the 
ancestor of défendants and interveners, and that he received ail the purchase 
money therefor from said Dunlap, except the last payment, evldenced by 
a promissory note, and which note he had transferred to Wm. Ryan, a third 
party, so that thereby Peebles, at the time of his exécution of his deed 
to Darcy & Wheeler, had no tltle to said land to convey; and the évidence 
further clearly shows that plaintifl and those under whom he claims were 
not bona fide purchasers from said Peebles, but had full notice, through 
their titte papers read In évidence, of said prior conveyance to Dunlap, 
and also had such notice from Dunlap's possession, and from statements 
made by Peebles, and also through their agent, W. E. Kendall; and, further, 
that the plalntiff, and those under whom he claims, had not paid a valuable 
considération for said land, and, under the uncontradicted facts, judgment 
should hâve been rendered against the plaintiff. 

"Third. The court erred In holding that the balance of the pm:chase 
money, amounting to $3,500, mentioned in the deed from Robert Peebles 
to Wm. Dunlap, of date October 13, 1858, was never paid. The évidence 
clearly shows that the flrst and second payments were made, and that 
Peebles had duly transferred the last payment to Wm. Ryan, so that he 
had been fully paid, as between him and Dunlap, for the land, and had no 
titie or Interest whatever to convey to Darcy & Wheeler at the date of 
-their deed. 

"Pom-th. The court erred In holding that neither plaintiff nor those under 
whom. he holds had any knowledge, actual or constructive, of the ex- 
istence of the said instrument from Peebles to Dunlap, dated October 12, 
1858. The évidence clearly showed notice to plalntiff and his grantors 
Ijy the title papers in évidence, and by statements from Peebles, and the 
facts and clrcumstances in évidence were such as to put plaintifl's grantors 
on inqulry as to Peebles' conveyance to Dunlap." 

S. W. Jones, for plaintiffs in error. 

Henry F. Eing and Pressley K. Ewing, for défendant in error. 

Before PABDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge, (after stating the facts as above.) The 
plaintiffs in error hâve brought to this court for review the whole 
<;ase, — pleadings,. évidence, rulings, and findings, — as if the case 
were on appeal instead of writ of error; but, as the action in the 
court below is one at law, and was tried by the court under the 
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statute permitting a waiver of tlie jury, we can only inquire wheth- 
er the facts found in the spécial flndings, considered in connection 
with the pleadings, are stifQcient to sustain the jûdgment, and 
whether any error was committed upon the rulings on matters 
of law properly preserved by the bills of exception. Eev. St. § 700. 
The biU of exceptions récites ail the évidence adduced in the case, 
but doea not shov? any request to find any spécifie fact, nor any 
objection to any or ail the facts as found by the court, save an ex- 
céptioû to a ruling, upon ail the évidence in the case, that the 
plaintiff hàs shown a superior title to the land in controversy, and, 
accordingly, gave judgment for the plaintiff therefor, and for $625 
damage for use and occupation ; and the only ruling on matter of 
law shown to hiave been duly excepted to is the ruling admitting 
the deed f rom Peebles to Darcy & Wheeler in évidence. 

1. The bill of exceptions shows that the land in controversy was 
granted to Eobert Peebles by the govemment of Coahuila and 
Texas; that Peebles executed a conveyance, January 31, 1870, to 
Darcy & Wheeler, of the çity of New Orléans, state of Louisiana; 
that thereafter, on October 10, 1878, J. G. Garthwaite and H. C. 
Darcy, of the city of Newark, N. J., and W. D. Wheeler, of the 
city of New Orléans, La., composing the flrm of Darcy & Wheeler, 
conveyed said land to Pierpont Phillips, of East Woodstock, Conn.; 
and that Pierpont PhDÎips, who died in 1882, bequeathed the land 
to Marquis Green, plaintiff in the court below, défendant in error 
hère. The heirs of William Dunlap, in their pleadings and by évi- 
dence, asserted title undér an unrecorded conveyance from Eobert 
Peebles to William Dunlap, October 12, 1858, which conveyance 
expressly retained a lien or mortgage for the unpaid purchase 
money. The objection to the admission of the deed to Darcy & 
Wheeler was because it was to a firm, and did not give the full 
name of either of the parties, and was not to a person or corporate 
entity, and therefore did not pass légal title, but only an équitable 
title, which could not be set up in this common-law suit of trespass 
to try title. "While a conveyance to a partnership in the partner- 
ship name îs insuiScient to convey the légal title, a partnership not 
being a l^al person, either natural or artificial, it is valid as a con- 
tract to convey, and vests such an équitable title in the partnership 
as will defeat an after-acquired title; and where the flrm name 
consists of the name of one partner, with. the addition of '& Co.,' or 
some other partnership désignation, the title is vested in the part- 
ner whose name is used, clothed with a trust for the beneflt of the 
partnership." 17 Am. & Eng. Enc. Law, 559, 560, and cases there 
cited. "It is also necessary that the parties, grantor and grantee, 
should be sufSciently described in the deed. A deed is void which 
does not in sonie way point ont the grantor and grantee. The usual 
method of describing a person is by giving his name in full; but 
this is not the only method. Any other description would suffiee 
which would distinguish him from others; as, for example, where 
one is described by his office or by his relation to other persons." 
5 Am. & Ecg. Enc. Law, 432, aud cases there cited. In the prés- 
ent case the deed was to two individuals who composed a flrm by 
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their proper surnames, describing them as résidents of the city of 
New Orléans, state of Louisiana. The grantees were as effectually 
and certainly designated as. in many other cases in wMch, on good 
authority, the grantee lias been held to be sufQciently named. See 
Hogan V. Page, 2 Wall. 607; Shaw v. Lowd, 12 Mass. 447; Den 
T. Hay, 21 N. J. Law, 174; Morse v. Carpenter, 19 Vt. 613. The 
ofQce of a name at common law is merely to identify, and for that 
purpose the description in the deed objected to seems to be sufli- 
cient. If évidence should develop that there was more than one 
Darcy, or more than one Wheeler, in the city of New Orléans, state 
of Louisiana, or more than one firm of Darcy & Wheeler in said 
city, it would be merely a case of latent ambiguity, arising from 
extraneous évidence capable of being removed, and in every such 
case of doubt the true party may be shown by paroi. Games v. 
Dunn, 14 Pet. 322. The gênerai rule is that, where a deed to a 
firm or a partnership is not sufiftciently definite in a description of 
the persons grantees, it is not void, but good in equity as convey- 
ing a fuU équitable title. "It may be conceded that, at law, a 
deed made to or by a partnership in the firm name, the full name 
of neither partner being given, would not pass title to the land, 
but such is not the rule in equity." Frost v. Wolf, 77 Tex. 455-460, 
14 S. W. 440, citing numerous authorities. And it would seem 
clear enough on principle that a deed to a flrm, being good in 
equity, vests in the members of the flrm, by implication, the power 
to convey; and, in this view of the case, the deed of Peebles to 
Darcy & Wheeler, treated as a power of attomey only, under which 
a deed conveying the fuU équitable and légal title to Phillips was 
made, was admissible in évidence as a muniment of title. 

2. The flrst conclusion of fact found by the court is as foUows: 

"The balance of the purchase money, amountlng to $3,500, mentioned 
in the deed from Robert Peebles to WlUlam Dunlap, dated October 12, 
1858, was never pald, but about the year 1868 the adminlstrator of the 
estate of the sald William Dunlap, deceased, abandoned ail claim to the 
land in controversy, and never paid . taxes or asserted ownership of the 
land thereafter, he havlng been prevlously Informed of the existence of a 
Uen on the land in favor of said Peebles." 

The flfth finding of fact was to the effect that in January, 1887, 
the tenant placed on the land by the agent of Pierpont PhiUips 
and Marquis Green was ordered off by the défendant W. L. Dunlap, 
who, from that time until January, 1892, remained in possession 
of the land, through tenants placed on the same by him, and ap- 
propriated its fruits and revenues during said period from Jan- 
uary, 1887, to January, 1892, to his own use and benefit, the same 
being of the reasonable value of $125 per annum. The other 
findings of fact show a regular chain of title from Kobert Peebles, 
who conveyed to Darcy & Wheeler in 1870, down to Marquis Green, 
the plaintifE in the court below. The question raised on thèse find- 
ings as being sufflcient to warrant a judgment in favor of Marquis 
Green, plaintiff, for the land in controversy, and for the sum of 
$625, the fruits and revenues, is whether, under the facts, the 
superior title to the land in controversy is in the heirs of Dunlap 
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or in Marquis Green; and the answer to that question dépends 
upon whether, under the pecullar conveyance made by Robert 
Peebles to William Dunlap, Robert Peebles had tlie right to rescind 
the said contract without notice, on the ground of nonpayment 
of the Vendor's lien expressly reserved, and of abandonment The 
rule in regard to such cases is declared in the case of Kennedy v. 
Embry, 72 Tes. 390, 10 S. W. 88, as follows: 

"Under such contract, npon total fallnre of performance on the part of 
the véndee, the vendor bas the right to elther sue for the purchase money 
and foredose hls mortgage, or he may rescind the contract and recover 
the land. Where there had been part performance by the vendee, as 
paying a. portion of the purchase money, or taliing possession and making 
improvements under the contract, he would be entitled to reasonable no- 
tice of the vendor's intention to rescind. * * • If the vendee has actually 
abandoned the contract, or has so acted as to create a reasonable bellef, 
on the part of the vendor, that he has abandoned it, the vendor may rescind 
■without notice of his Intention, notwithstanding the part performance by 
the vendee, '^i'^here there has been no attempt to perform any part of the 
contract, and the tlme for performance has expired, no equlties exlst in 
f avor of the vendee, and the vendor may rescind without notice to the vendee 
of his Intention to do so, and convey the land to another without foreclos- 
ing his lien, for the purchase money,"— cltlng Dimlap v. Wright, 11 Tex. 
597; Webster v. Mann, 52 Tex. 416; Jackson v. Palmer, Id. 427; TJfiford v. 
Wells, Id, 619; Thompson v. Westbrook, 56 Tex. 265. 

The cases cited show that they fully sustain the text, and there 
are many others of like efifect wMch could be cited, ail showing the 
rule in Texas to be that, where a vendor retains in the deed a mort- 
gage or an express lien for the payment of the purchase money, the 
superior title remains in the vendor until the purchase money is 
fully paid. As in the instant case, the conveyance from Peebles 
to Dunlap retains an express lien for the payment of the purchase 
money, and, as the court has found as a fact that the Dunlap claim 
under said conveyance has long since been abandoned, we agrée 
with the trial judge in holding that the title in the défendant in 
error is the outstanding superior title. The judgment of the cir- 
cuit court, as based upon the facts in the case, can be sustained on 
the further ground that the deed to Pierpont Phillips, defendant's 
ancestor, was a full conveyance of the property, as the flndings of 
fact show that Phillips purchased without any notice whatever 
of the claim of Dunlap, and paid a full and fair price. The only 
objection that is urged against Phillips as a purchaser for value 
without notice is that the considération paid by him, though it was 
a full and fair price for the land, was the extinguishment of an an- 
técédent indebtedness, and, for this reason, insulficient to give him 
the protection of the registration laws. It is true, ordinarily, that, 
where thé considération is a pre-existîng debt, the purchaser is 
not protected against an unrecorded deed. The reason gener- 
ally given is that the purchaser, in such case, parts with no new 
considération, and is in no worse condition by his purchase than 
he was before. Spurlock v. Sullivan, 36 Tex. 517; McKamey v. 
Thorp, 61 Tex. 648; Overstreet v. Manning, 67 Tex. 657, 4 S. W. 
248. In the présent case, the court found that the considération of 
the deed to Phillips was the delivery up and canceUation of a note 
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for the sum of $8,000, executed by the finn of Darcy & Wheeler în 
favor of Pierpont Phillips, evidencing a valid indebtedness for a 
like amount due the latter from said firm; and the record shows 
that this was done such a length of time before the date of eTÎc- 
tion that the debt was long previously barred by the statutes of 
limitation; so that it appears that Phillips, if denied the beneflt 
of the plain language of the statute, wUl lose his debt and the sur- 
rendered security entirely. The case of Alstin v. Cundiff, 52 Tex. 
465, was a case where the holder of an nnrecorded instrument 
sought, after long lapse of time, to prevail over a purchaser for 
the considération of an antécédent indebtedness. The court says: 

"As between the Immédiate parties, the payment of a pre-existing debt 
due from one to the other should be as valuable a considération to support 
a contract as though the amovmt was then for the flrst time advanced," 

— Thus recognizing that such a purchaser cornes within the pro- 
tecting language of the statute. 

The court further says: 

"There was no offer to refund this indebtedness, and no évidence that. 
In respect to their collection, the credltors, from want of the bar of limi- 
tations, insolveney of the debtors, or other good cause, particularly after 
so long a lapse of time, could be placed in as good condition as before 
the exécution of the deeds. • * • Under thèse clrcumstances, it would 
seem but reasonable and équitable that, before she (the one relyhig upon the 
nnrecorded Instrument) should prevail, it should be shown that if the deed 
were set aside because the considération was a pre-existing debt, that 
Alstin (the créditer) would not be prejudiced in the collection, otherwlse, of 
this indebtedness." 

In our opinion, the case of Alstin v. Cundiff was well ruled, and 
we know of no subséquent Texas case questioning or overruling it. 
Considering Alstin v. Cundiff, and the maxim, "cessante ratione 
legis cessât ipsa lex," wè are of the opinion that, in the case in 
hand, on the facts as found by the trial judge, Pierpont Phillips 
should be considered and treated as an innocent purchaser for value, 
and that, as against him and his hoirs and assigns, the unrecorded 
instrument of Peebles to Dunlap should be held wholly void. The 
judgment of the circuit court is afftrmed, with costs. 



POLICE JURY OF JEFFBRSON T. UNITBD STATES ex rel. FISK. 

(Cu-cuit Court of Appeals, Fifth Chrcult January 2, 1894.) 

No. 152. 

1. Mandamus— To Parish Opficeks— Coksolidatioît op Pahish. 

A mandamus against the police jury of a division of a parish, to 
compel a levy of taxes to pay a judgment, may be enforced, after a 
consolidation of the divisions, against the police jury of the parish thus 
formed. State v. Police Jin-y of Jefîerson, 3 South. 88, 39 La. Ann. 
979, and U. S. v. Port of MobUe, 12 Fed. 768, foUowed. 

8. Res Judicata— Mandamus— Merqeb op Judgmbkts. 

Questions which hâve been dedded by courts of last resort, on ap- 
plication for mandamus to enforce certain judgments against a parish, 
are res judicata, on a subséquent application by the same party to 
enforce a rew judgment, into which unpaid balances on the original 
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. JâdgitiëntaVIuiTe been merged togethër with other Judgjnents, in so far 
as the repmiuçler of the original jndg^ients are concemed, but not ba 
to the adoltipnal judgments merged wltb thém. 

In Error to the Circuit Court of tlie United States for the East- 
ern District df Louisiane» 

On the Wth of February, 1881, Josiah Flsk, a judgment créditer of the 
parish of Jeffefson, Xeft Bânk. presented hls pétition for a mandamus 
In the district coui-t for the parish of Jefferson, aslilng fœr a levy of a 
spécial tax to pay his judgments, reciting in said pétition the following: 
Judgment for $150, with 5 pér cent, interest from April 9, 1872; clerli's and 
sherlfiC's costs, $112.70. Judgment for $1,833.37, with 5 per cent, interest 
from April 20, 1874; derli's and sheriff's costs, $16. Judgment for $364, with 
5 per cent, interest from March 1, 1875; clerli's and sheriff's costs, $8.50. 
Judgment for f2,10'ï', with 5 per cent, interest from March 18, 1878; clerli's 
and sheriff's costs, $50. The writ was granted by the lower coui-t for a 
part of the demand, and the police jury 6t the parish tooli an appeal to 
the suprême court of Louislanà, which coiirt reversed the judgment of the 
district court, and refused the writ of mandamus. 34 La. Ann. 41. On 
the 21st March, 1881, Josiah Flsk, the holder of two other judgments against 
the parish of Jefferson, Left Bank, for the payment of whlch a tax had 
been ordered to b© lerled at the tlme of the rendltion of the judgment, 
to wit, for $358.23, with légal Interest from March 1, 1875, and one for 
$482.10, -With Interest at 8 per cent, per annum from April 30, 1875, took 
a rule in the district court for the parish of JefCerson against the sherifC, 
ex offlcio tax collector, and the police jury of JefCerson parish, Left Bank, 
to show cause why a mandate should not issue, orderlng the said sherifC to 
collect a tax suflBdent to pay said judgments in accordance with the terms 
thereof. Thls rule, on hearing, was made absolute, and the police jury of 
the parish of Jefferson, Left Bank, and the sherifC, appealed to the suprême 
court of the state, which court reversed the judgment of the district court, 
and rejected plalntiff's demand. From both adverse judgments rendered in 
the suprême court of the' state, the plaintlff, Flsk, sued out wrlts of error 
to the supreHie court of the United States. 

The fédéral question involved In each case, which was decided adversely 
to Flsk in th© suprême court of the state, was whether Fisk's judgments 
were based on contract claims between him and the parish of Jefferson, 
Left Bank, of which the right of taxation to pay the same as provided by 
the laws limlting taxation then in force was an élément, and whether such 
contract rights could be affected or impaired by the restrictive provisions 
in regard to the Umits of taxation permitted to municlpalities found in the 
constitution of 1879 and 1880. Both cases were heard together in the su- 
prême court of the United States, and that com-t decided that Flsk had 
contract rights with the parish of Jefferson, Left Bank, involving the limita 
of parish taxation, whlch could not be impaired by the restrictive pro- 
visions of the constitution of 1879-80, and thereupon reversed the judg- 
ment of the suprême court of the state of Louislanà, and remanded the 
cases to that court for further proceedings not Inconsistent with thelr 
opinion. 6 Sup. Ot. 329. Mandates belng filed In tke suprême court of the 
state of Loulsiana, that court, in the first-mentioned case, proceeded to 
amend and afflrm the judgment of the district court for the parish of 
Jefferson in favor of Flsk, and thereupon ordered, adjudged, and decreed 
"that said défendant the police jury levy an additional tax of six mills 
on the dollar of ail the assessed property of the parish, to pay the above 
judgment, Interest, and costs, and that the sheriff and ex officio tax col- 
lector procèed to collect said tâx; the same, when coUected, to be paid to 
the relater in satisfaction of said judgments, pro tanto." And "it was 
further ordered, adjudged, ahd decreed that the alternative Avrlt of man- 
damus prayed for be made peremptory, fully reserving relator's right to 
an additional tax. If six mlUs' levy proves Inadéquate." In the second- 
mentioned case, the suprême court of the state held "that their former judg- 
ment was correct, upon grounds not Inconsistent with the opinion of the 
suprême court of the United States," and thereupon adjudged that their 
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"former decree should remain undisturbed, and that ail costs of the dis- 
trict court and of thls court be taxed against the plaintiff and appellee, 
•without préjudice, however, to hls rlght to enforce his judgments against 
défendants by sueb. other and further proceedings as he may be entitled to 
under the decree of the suprême court of the United States." 

It appears that, during the pendency of thèse proceedings In the courts, 
the diyisions of the parish of Jeffierson known as the "Rlght" and "Left 
Banks," by an act of the législature of the state known as "Act 92 of 1884," 
were united, constituting the one parish of Jefferson, with one police jury. 
Shortiy after the decrees by the suprême court of Louisiana aforesaid, a 
rule was taken by the police jury of JefCerson to vacate sald decree or- 
derlng- the tax of six mlUs, and déclare Its nulllty, as also that of the 
judgment of the suprême court of the United States, on the ground that 
the sald police jury of Jefferson was not a party to the proceeding in 
which sald judgment was rendered; that said proceeding was Instituted 
and conducted against the police jury of Jefferson parish, Left Bank; and 
that sald judgment could not, therefore, embrace or afCect the parish of 
Jefferson, or Its présent police jury. This rule was quashed and dismissed 
in the district court, and on appeal was afdrmed by the suprême court of 
the state; that court holding, under the facts of the case, that the police 
jiu*y of Jefferson was the successor of the police jturies of Jefferson, Right 
and Left Banks, and that the decrees of the suprême court of the state in 
the cases aforesaid were directed against the police jury of the parish of 
Jefferson. 3 South. 88. 

The tax of six mlUls was levjed and coUected to such an extent that pay- 
ments amountuig to $2,528.80 were made at différent dates on the judgments 
embraced in the flrst-mentloned suit, but not sufflcient to fully pay the 
same. Thereupon, FIsk, who had in the mean time become a citizen of 
the state of lowa, brought suit In the circuit coiu*t of the United States 
for the eastern district of Louisiana against the police jury of Jefferson 
parish to recover the amount due on ail of his judgments, so far as they 
were unpald. Having obtalned a judgment and having issued exécution, 
and the same being retumed "nulla bona," relator, Fisk, sued ont a writ 
of mandamus to compel the police jury of the parish of Jefferson, and the 
Indlvidual members of the jury, (naming each of them,) to lery a spécial 
tax of 1% per cent., or as much thereof as may be necessary to pay the 
judgments, Interest, and costs. To the pétition for a mandamus, the police 
jury of the parish of Jefferson, and the indlvidual members thereof, filed 
a lengthy answer, wherein they asserted the constltutlonal provisions and 
restrictions Imposed by the constitution of 18T9-80; denied the relator's 
cou tract rights; denied that the suprême court of the state or the suprême 
coiut of the United States had finally declded anything, conclusively, against 
the défendants; aUeged that the limlt of taxation authorlzed by the laws 
of the state had been levled in the years 1870 to 1879, inclusive, coverlng ail 
the time when Fisk was employed by the parish of Jefferson, Left Bank, 
and that the power of the police jury to levy taxes for ail purposes diu-ing 
the years speclfied was llmlted to four mlUs per annum, and the limlt therein 
allowed had beeen exhausted at the time. 

On the trial, after the évidence was submitted, the court directed a verdict 
■ in favor of the relator, and the défendants sued out this writ of error. 

Seasonable blUs of exception were taken, and the case, on the law and 
the facts, is fuUy presented; the folio wing being the errors asslgned, on 
whioh a reversai is claimed: 

"First. The covu-t erred In dlrectlng a verdict for relator on the testimony 
and évidence in the cause; sald testimony, évidence, and direction being 
set forth in the bill of exceptions No. 1, settled, signed, and filed of record 
herein, April 3, 1898, and referred to as part of thls assignment. Second. 
The court erred in refuslng the request of respondents that the court 
should charge the jury as to the légal limitations on the taxlng power of 
the parish of Jeffierson, Left Bank, and the parish of Jefferson, from and 
after the year 1870, and should charge the jury that, if the jury should 
flnd from the évidence said légal limitations had been reached in the levy 
of taxes by sald police jurles, a verdict must be found for the respondents. 
This as set forth in bUl of exceptions No. 2, settled, signed, and flled of 
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« 

record Aprll 3, 1893, and referred to as part of this asslgnment. ïBird. 
The court erred in refaslng to Instruct the jury that the présent police jury 
of the pariah of Jefferson, created by Act No. 92 of 1884, défendant In thls 
cause, Is a dUTerent légal belng from the police jury of the parlsh of Jeffer- 
son, Left Bank, -wlth whom relator allèges he made his contracts in the 
year 1871, and that under the sald act of 1884, and espeeiaUy in its slxth 
section, the relator Is not entlûed to a mandamus against the présent re- 
spondents in the premises; the request and the said refusai belng set forth 
in bill oî exceptions No. 8, settied, signed, and flled of record herein April 
3, 1893, and referi-ed to as part of this assignment. Fourth. The court erred 
in refusing the request of the respondents that the court should charge the 
jury to flnd a verdict for the défendant, and In directing a rerdlèt for 
relator, as set forth in the blU of exceptions No. 4, settied, signed, and 
flled of record April 3, 1893, iand referred to as part of this assignment. 
Fifth. The court erred in directing a verdict for the relator. Sixth. The 
court erred In réndering Judgment in favor of relator." 

W. W. Howe, S. S. Prentiss, and James David Colanan, for plain- 
tifE in error. 
Chas. Louque, for défendant in error. 

Before PAKDEE and McCOKMIOE; arcuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge, (af ter stating the facts as above.) The 
assignments of error présent two questions, the disposition of which 
will dispose of the case. The police jury of the parish of Jefferson, 
appéllant, contended in the court below that it was a différent 
légal being from the" police jury of the parish of Jefferson, Left 
Bank, and, as shown by the third biîl of exceptions in the record, 
on the trial of the case, requested the court to charge the jury 
"that the présent police jury of the parish of Jefferson, défendant 
in this cause, is a différent légal being from the police jury of the 
•parish of Jefferson, Left Bank, which is alleged by the relator to 
hâve made the contracts with him in 1871, and that under the Act 
No. 92 of 1884, creating the présent parish of Jefferson, and es- 
pecially the provisions of the sixth section, the relator is not en- 
titled to a mandamus against the présent respondents," which 
charge, as requested, the court refused. A similax question was 
presented upon similar facts in the case of TJ. S. v. Port of Mobile, 
12 Fed. 768, and it was there held that "the liability of the port 
of Mobile for the relator's judgment is settied by the judgment 
Ail questions in the case back of that judgment are res judicata. 
See U. S. V. New Orieans, 98 U. S. 395; Wolfl v. NeW Orléans, 103 
U. S. 360." This authority ought to settle the matter, but, as be- 
tween the parties hère, the question is conclusively settied by the 
décision of the suprême court of the state of Louisiana in State 
V. Police Jury of Jefferson, 39 La, Ann. 979, 3 South. 88, where 
precisely the same question now made was adjudicated against the 
plaintiff in error. 

The next question presented in différent forms by several bills 
of exceptions and in différent assignments of error is how far the 
demand of the relator is res judicata between the parties, and this 
in relation to the force and effect of the restrictions upon munici* 
pal taxation found in the constitution of 1879-80, in regard to the 
matter of fact whether.the parish of Jefferson, Left Bank, had ex- 
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hausted the limit of municipal taxation for the years 1871 to 1877, 
inclusive, and also as to whether the rate of municipal taxation al- 
lowed by law for those years was 4 mills or 14^ mills. The suprême 
court of the United States decided between thèse same parties 
that Fisk's claims against the parish of Jefferson, I^eft Bank, grow- 
ing out of his employment as parish attomey, were based on a 
contract with the parish, and that, thereunder, Fisk had a right 
to look to the rate of taxation allowed by law during the term of 
his employment; and, further, that the provision of the constitu- 
tion of 1879--80, restricting the limit of municipal taxation, so far 
as it was in conflict with the acts in force during Fisk's employ- 
ment, and as applied to the contract of Fisk, impaired its obliga- 
tion, by destroying the remedy, pro tanto. - The suprême court of 
the state of Louisiana, in State ex rel. Fisk v. Police Jury, 38 La. 
Ann. 505, decided between thèse same parties that, as to the judg- 
ments embraced in the first mandamus suit, (as set forth in the 
statement of facts,) the limit of taxation for parochial purposes in 
the parish of Jefferson, Left Bank, during the years 1871 to 1877, 

inclusive, was as foUows: For 1871, ; for 1872, 21^ miUs; 

for 1873 to 1876, inclusive, l^ mills; for 1877, 13 mills,— and that 
during that period of time the rate of taxes levied by the police 
jury was 10 mills on the dollar, with the exception of 1876, when 
the rate was increased to 14J miUs. And the same court, in the 
same case, gave judgment for the relator, Fisk, directing that a 
tax of 6 mUls be levied, assessed, and coUected, and applied to re- 
lator's judgments described in the case, and fully reserving re- 
lator*» rights to an additional tax, if 6 mills shouid prove inadé- 
quate. In the case of Fisk v. Police Jury, 38 La. Ann. 508, which 
was an appeal from the judgment of the district court on a rule 
for a mandamus to compel the levy of a tax to pay certain judg- 
ments described in the second suit mentioned in the statement of 
facts, the suprême court of Louisiana held and decided that, irre- 
spective of the restrictive provisions in relation to municipal taxa- 
tion found in the constitution of 1879-80, the relator was not en- 
titled to the relief prayed for, because of defects in his form of pro- 
ceeding, but reserved to him his right to enforce his judgments by 
other and further proceedings, as he might be entitled to. From 
this statement, it appears, in regard to ail the judgments included 
in the first-mentioned suit for a mandamus, ail the questions aris- 
ing between «the parties as to the effect of the constitution of 1879- 
80 on Fisk's demands; as to the limit of municipal taxation in the 
parish of Jefferson, Left Bank, for the years 1871 to 1877, inclu- 
sive, and with regard to whether that limit had been reached, and 
the power of taxation exhausted, — were ail adjudicated and settled 
by courts of the highest authority, and that the same are now res 
judicata, and in no respect open for further dispute between the 
parties. It further appears that as to the other judgments of the 
relator, Fisk, against the police jury of the parish of Jefferson, Left 
Bank, although now merged in a judgment against the police jury of 
the parish of Jefferson, there has been no adjudication concluding the 
police jury of the parish of Jefferson in any other matter than as ta 



254 FEDERAL EEPOBTBBf Vpl. 60i. 

the application of the restrictive provisions of tjie constitution of 
l8t9--80. 

On the tfrial in the court below the court niled that the admis- 
sions of the défendants and the judgment of the suprême court of 
the tlnited States and of the suprême court bf Louisiana, above 
referrèà to, were décisive of the cause in favor of the relator, and 
directeçl a verdict accordingly. In our view of the case, this 
ruling was incorrect, so far as it included the whole judgment of 
the rela,tpr a^ainst the police jury of the parish of JefEerson. The 
verdict in favor of relator should haye been restricted to that part of 
the judgment of the circuit court based upon the judgment claims 
included in the flrst suit for mandamus, (described in the statement 
of facts,) and conflrmed hj the suprême court of the state in 38 La- 
Ann. 505. As the judgment claims of Fisk are recited in détail 
in the judgment of the court below, the error is one which eau be 
corrected by amendments, without awarding a venire de novo. 

It is therefore ordered, adjudged, and decreed that the judgment 
of the circuit court be, and the same is hereby, amended by strik- 
ing out the fifth daim, of $482.10, with 8 per cent, interest thereon 
from March Ij 1875, until paid, and |8.50, çlerk's and sheriff's costs, 
and the sixth claim, for $358.22, with 5 per cent, interest from 
March 1, 18175, and $5.95, clerk's costs, and $5.75, sheriff's costs, and 
that otherwise the judgment of the circuit court be, and the same 
is hereby, af&rmed. It is further ordered, adjudged, and decreed 
that the défendant in error pay the costs of this court. 



BURLINGTON INS. 00. v. MILLER. 
(Circuit Court of Appeals, Elghth Circuit February 12, 1894.) 

No. 346. 

1. Pleading— Replt— When Nbobssakt. 

Under Mansf. Dlg. Ark. §§ 5043, 5072, wlilch forbld a plalntiff to reply 
to new matter contalned In the answer, unless sUch new matter eon- 
stltutes a set-ofl or counterclaim, a plalntiff may prove, without pleading 
tbem, facts showlng tUat the défendant has waiTed, and is estopped from 
asserting, breaches by plaintifC of the contract sued on, such breaches 
havlng been averred In the answer by way of confession and avoidance. 

2, Tkial — Objection to Evidence. 

An objection to évidence as "incompétent, irrelevant, and immaterial" 
Is too gênerai to sustain the point on appeal that the évidence relates 
to matters not pleaded. 

In Error to the Circuit Court of the United States for the Eastem 
District of Arkansas. 

Action by Sophia Miller against the Burlington Insurance Com- 
pany upon a policy of flre insurance. Plaintifif obtained judgment. 
Défendant brings error. 

A. B. Quinton and E. S. Quinton, for plaintifl in error. 

TJ. M. Eose, W. E. Hemingway, and Q-. B. Rose, fov défendant in 
error. 

Before SANBOEN, Circuit Judge, and THAYEE, District Judge. 
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THATER, District Judge. The plaintifl in error was sned In 
the circuit court of Jefferson county, Ark., on a policy of insurance 
■wliich it had theretofore issued to Sophia Miller, the défendant in 
error, insuring her in the sum of $2,900, for the term of one year, 
against loss and damage by fire to certain property situated in the 
town of Fine BlufE, Ark. The défendant company removed the case 
to the United States circuit court for the eastem district of Arkan- 
sas, where there was a trial before the court, a jury having been 
waiTed, and a judgment against the insurance company in the sum 
of $3,001. To reverse that judgment it has sued out the présent 
writ of error. It appears from the record that the complaint on 
which the case was tried was an ordinary déclaration on an in- 
surance policy. The complaint averred that on April 29, 1891, 
the défendant company had executed and delivered to the plaintifE 
its certain contract of insurance, the substance of which was fairly 
stated according to its légal effect; that on March 15, 1892, whilc 
the policy was in force, the property covered by the policy had been 
totally destroyed by fire; that the plaintifE had duly fulfllled ail 
of the conditions of insurance on her part, and that the loss sus- 
tained, amounting to $2,900, had not been paid. The défendant 
filed an answer to the complaint, wherein it pleaded specially that 
the plaintiff had violated seversd of the provisions of the policy. 
Among other things, the answer averred that the policy contained a 
provision to the effect that, in case of loss, the assured should give 
immédiate notice of the loss to the company, in writing, and' within 
30 days thereafter should deliver to it "a particular account of said 
loss, under oath, stating the time, origin, and circumstances of said 
fire," etc. The answer further averred that the plaintifE had failed 
to give the notice required by the aforesaid condition, and had 
failed to make and deliver proofs of loss within the aforesaid period 
of 30 days, and had failed to furnish any proofs of loss whatever. 
No reply was flled to the aforesaid spécial plea. On the trial of 
the case, certain oral and written évidence was introduced by the 
plaintifE, which clearly showed that the défendant company, by its 
dealings with the plaintifl subséquent to the fire, had waived the 
aforesaid provision of its contract touching notice and proofs of 
loss, and that it was also estopped from insisting upon a violation 
of that provision as a défense to the action. 

The only assigned error in the record that we are called upon to 
review is whether the trial court properly admitted the oral and 
written testimony above referred to. It is insisted, in behalf of the 
plaintiff in error, that the testimony in question was improperly ad- 
mitted, because the plaintiff had neither pleaded a waiver nor an 
estoppel in response to the new matter stated in the answer with 
ref(*rence to the violation of the condition with respect to notice and 
proofs of loss. There are two good and sufflcient reasons why the 
exceptions taken to the admission of such testimony cannot prevail 
in this court As the pleadings were f ramed when the case went 
to trial, the défendant admitted the exécution and delivery of the 
contract as described in the complaint, but averred specially, by 
waj of confession and avoidance, that the plaintifl was not entitled 
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to reèèvèr, bécause of a QÔncompliance with one of thfe cbtiàitioiia 
of the contract. In most Of the states, né doubt, ît wOiild havé beèn 
the duty of the plaintiff to hâve flled a reply to the néw matter al- 
leged in tbe answer, if she intended to show a state of facts consti- 
tuting an estoppel in pais or a waiver of the condition of the pOlicy. 
But, under the Arkansas Code, a plaintiff is not allowed to file a re- 
ply to new matter contained in the answer unless the new matter 
alleged constitutes a set-ofE or a counterclaim. Section 5043 of 
Mansfield's Digest provides as followa: "There shall be no reply 
except upon the allégation of a counter-claim or set ofE in the an- 
swer." Section 5072 also proides that "the allégation of new mat- 
ter in the answer, not relating to a counter-claim or set-off, ♦ ♦ • 
is to be déemed controterted by the adverse party as upon a direct 
déniai or aVoidance, as the case may require." Under thèse sections, 
it appears to be held by the Arkansas courts that a plaintifif may 
prove àny facts, without pleading them, which will suiîQce to over- 
throw or rebut a spécial plea or défense stated in the answer by 
way of confession and avoidance, such as was interposed in the 
présent case. Lusk v. Perkins, 48 Ark. 243, 2 S. W. 847. It fol- 
lows, therefôre, that the same rule of pleading should be observed 
by the fédéral courts sitting in Arkansas in the trial of common- 
law ca^es. Vide Eev. St. U. S. § 914 . 

For another reason, as well, we must ignore the alleged error of 
the circuit court in admitting the testimony tending to establish a 
waiver and an estoppel. It nowhere appears f rom the blU of ex- 
ceptions that the triai court was asked to exclude the testimony in 
question, because it tended to establish or to raise an issue that 
had not been made by the pleadings. Throughout the record it ap- 
pears that the évidence was objected to, in the most gênerai lan- 
guage, because it was "incompétent, irrelevant, and immaterial." 
It is not fihown that in a single instance the attention of the trial 
court was directed to the fact that the plaintiff had failed to plead 
a waiver or an estoppel, and that it was asked to exclude the ob- 
jectionable testimony for that reason. If the évidence had been 
challenged on that ground, for aught that we can now teU, the 
testimony might hâve been excluded, or the plaîntiff's attomey 
might hâve asked and obtained leave to amend the pleadings so as 
to forestall every possible objection to the testimony on that ground. 
ïnstead of pursuing that course, the defendant's attorney thought 
proper to employ language which was as well calculated to conceal 
the real ground of his objection to tbe évidence as to disclose it. 
AppeUate courts bave on many occasions condemned the practice 
of etating objections to testimony in language that is so gênerai or 
obscure that it may not bave served to advise the trial court, 
or the opposite party, of the précise nature of the Objection intended 
to be urged and to be relied upon. A spécification of the particular 
reasons upon which a party asks the trial court to exclude or to 
admit certain testimony is essential for three reasons: First, to 
preyent a violation of the fundamental rule that a litigant must 
abide in an appellate court upon the theory which be bas advocated 
at nisi prins; second, to prevent an appellate tribunal from becom- 
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ifig something quite différent from a court of review; and, lastly, 
that the opposing party and the trial court may be fairly advised of 
the force and nature of the objection intended to be urged, and 
bave a fair opportunity to consider it, and, if need be, obviate it. In- 
surance Co. V. Frederick, 58 Fed. 144; ^ Tumer v, People, 33 Mich. 
363, 382; Shafer v. Ferguson, 103 Ind. 90, 2 N. E. 302; State v. Hope, 
100 Mo. 347, 13 S. W. 490; Lewis v. RaUroad Co., 123 N. Y. 496, 501, 
26 N. E, 357; Ward v. Wilms, (Colo. Sup.) 27 Pac. 247; People v. 
Nelson, 85 Cal. 421, 24 Pac. 1006; EUiott, App. Proc. §§ 770, 779. 
While an objection to testimony for the reason that it is "incom- 
pétent and immaterial" may be adéquate in some cases, where the 
testimony is obYiously or clearly inadmissible, yet, as every practi- 
tioner knows, it frequently happens that an objection in that form is 
not sufficient to advise the court or the opposite party of the ground 
on which the objection is predicated. In the présent case, there 
is nothing in the record which fairly shows that the précise ques- 
tion which we are asked to détermine aflfecting the admissibility 
of the testimony to which the objection relates was ever considered 
or determined by the trial court, and for this reason as weU, — that 
is, because the objections stated were too general,^we must décline 
to notice the alleged erroneous rulings. For both of the reasons 
heretofore indicated the judgment of the circuit court is hereby 
afSrmed. 



UNITED STATES V. JAMES et al. 

(District Court, N. D. Illinois. February 26, 1894.) 

CoNSTiTUTioNAL Law — Intebbtate Commbecb Act— Cgmpelling Self-Inckim- 

INATION. 

Act Feb. 11, 1893, which déclares that no person shall be excused from 
testlfylng or producing docunients in proceedings based upon the Inter- 
state commerce act on the groimd that it may tend to criminate hlm, 
but that he shall not be prosecuted or punished on account o( any matter 
concerning which he may testlfy, violâtes the fourth and fifth amend- 
ments to the United States constitution, which déclare that the right of 
the people to be secure against unreasonable searches and seizures shall 
not be violated, and that no person shall be compeUed in any criminal 
case to be a witness against himself. 

Eule to punish James G. James and Gordon McLeod for contempt 
of court in refusing to answer questions asked by the grand jury. 
Eule discharged. 

T. E. Milchrist, U. S. Dist. Atty, 

J. N. Jewett and Aldace F. Walker, for défendants. 

GROSSCUP, District Judge. The grand jurors report to the court 
that, on the 16th day of February instant, they were duly engaged in 
inquiring into certain alleged violations, in this district and division, 
of the Interstate commerce act by the Lake Shore & Michigan South- 
ern Railway Company, and other railroads and common carriers, and 

» 7 G. o. A. 122. 

v.60F.no.2— 17 



3S8 FEOBEAI- BEPOBTEE, vol. 60. 

that J0ms G-i Jaœegjbelng befonetlieni in respoase to a subpœna 
as a witnesSf iaûd being înquired of rèspeoting bis kaowledge of tàe 
shipàent of certain products from Chicago east at aless freight rate 
than Was nataed in tib.e-op«i tarifEs tben in force, declined to answer 
the questioii, for the reason tbat an answer th.ereto would tend to 
cmûinatehittiseif personally, or would disdose a source ôf évidence 
^MqkîWotild tend to criminate him personally, undertbe provisions 
of tÈ« ilterstate commerce act Certain other questions of a like 
ténor Were propounded, and the* ânswers refused by the witness 
subsÉantially for the same reasonsii On the same day Gordon Mc- 
Lfeod appeared before the grand jurors as a witness, and, after an- 
sweriflg that he was the gênerai manager of the Merchants' Dispatch 
Transportation Compainy at Chicago, was asked if, in response to a 
subpoena to that end, he was ready to produce certain reports, or 
copies thereof, made to the Central Traffic Association, the Trunk 
Linee Association, or any person donnected therewith, by the Lake 
Shorë '& Michigan Southern Kailway Company, the Merchants' Dîs- 
patch Transportation Gotopany, or àny person connected therQwith, 
relating to the shipments' of property from Chicago to points outside 
of the State of Hlinois in September, 1892, and certain other docu- 
ments of the same character. To which he responded that he was 
not, and, upon being inquired of why not, he refused to answer the 
question, for the reason that the answer might tend to criminate 
him, or lead to disclosures that would criminate him. 

This report brings to the court the question whether the act of 
February 11, 1*893, is violative of the letter Or spirit of the fourth 
and fifth amendments to tbe constitution of the United States. The 
fourth amendment provides "that the right of the people to be se- 
cure in their persons, bouses, papers, and effects against unreason- 
able searches and seizures shalî not, be violated;" and the fifth 
amendment déclares "that no person shall be compelled in any 
criminal case to be a witness against himself." The act of February 
11, 1893, in effect provides that np person shall be excused from 
te^tfying or producing books, pa^rs, tariffs, contracts, agreements, 
and documMits in any case or prooeeding, criminal or otherwise, 
l)ased upon the Interstate commerce act, on the ground that the 
same may tend to criminate him, or subject him to a penalty or 
forfeiture, but that any person so testifying shall not be prosecuted, 
or subjected to any penalty or forfeiture, on acçonnt of any trans- 
action, matter, or thing conceming which he may testify, or produce 
the documentary or other évidence. 

Every man's Ufe :is, ^ço far as society is interested, a séries of 
Personal acts. Each act, not impinging unlawfuUy upon the rights 
of others, or falling within the définitions of the criminal statutes, 
is a Personal right of tlié individuàl. The criminal code is a séries 
of définitions which, for the purposes ,of public safety or welfare, 
designate certain of tbese personal acts, either isolated, or in con- 
nection with oth^r acts or intentions, as crimes against the com- 
monwealth. Thé identification of the acts with the définitions of 
the criminal code is dépendent upon such knowledge as can be ob- 
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tained, elther from the observation of others, or the aisclosures of 
tlie person himself. The methods of such identification hâve been 
formulated into what may be called the science of évidence. Thèse 
Personal acts, however, like the events of natural lave, are inter- 
linked with others, and are each a part only of a connected and 
cohering séries of acts. The student of nature uncovers her un- 
known events by seizing npon a known event, and, with the knowl- 
edge and suggestions thus acquired, proceeds according to the lavi^s 
of known connection to others. Thus, an event remote from the 
one that is the ultimate object of the inquiry becomes the due or 
break from which the process of unraveling begins. Judicial tri- 
bunals, in search of personal acts that f aîl within the criminal 
code, are served by a like law of connection and cohesiveness. A 
known act in a person's life is made the beginning of the tribunal's 
work of unraveling, and, though apparently remote from the actual 
criminal deed, is so linked therewith that the judicial foUowing 
out of the intervening thread wUl eventually bring out the fuU 
disclosure of the criminal act The disclosure of such a remote 
act is therefore indirectly, but efiPectuaUy, a disclosure of the crim- 
inal act itself. Since the Counselman Case, 142 U. S. 547, 12 Sup. 
et 195, it is admitted la,w that every person is protected by the 
flfth amendment against self-disclosnre in any proceeding, civil 
or criminal, of such of his own acts as would subject either the 
act, or any connected act, to the dangers of incrimination. The 
theory of oùr criminal proceeding,' like that of Great Britain, is 
accusatory and not inquisitorial. No person can be subjected to 
the penalties of the law unless every fact essential to the identifi- 
cation of the act charged with the crime is apparent from sources 
other than himself, or his own voluntary disclosures. The accused 
can stand, as against the menace of the law's penalties, upon the 
sanctity of his own personal knowledge, and the constitutional 
guaranty pûts a seal upon that knowledge that no législative or 
judicial hand can break. Of course, this immunity or personal 
right can only protect against the danger that was in^ contempla- 
tion of the constitution, and cannot, therefore, be diverted, as mère 
prétests, to uses beyond that point. To avoid its misuse upon such 
prétexta, and at the same time secure to the person's knowledge 
the sanctity that is intended, it devolves upon the court, in each 
instance, to détermine, from ail the circumstances of the situa- 
tion, when the question arises, whether the disclosure sought for 
carries any real menace of self -incrimination. 

But, while the Counselman Case establishes this guaranty to the ex- 
tent thus podnted out, it leaves undecided the most interesting and im^ 
portant question connected with the subject. In the case under investi- 
gation now it is claimed that the act of February 11, 1893, afifords 
ail the immunity that the flfth amendment was intended to pro- 
vide. If the guaranty of the fifth amendment be simply against 
a compulsory self-invoking of the penalties and forfeitures of the 
law, as distinguished from the other conséquences of self-accusa- 
tion, the claim is, in my opinion, weU founded. The act of Feb' 
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ruary l^-ijl-SSS, ia a oroad proliiWtion against the prosecution of 
a persoBîfor any act to which tte disclosure relate». It unques- 
tion^.l)|ly refers to a criminal procpâure like this, and the immunity 
stated; in the latter clause of the act relates, undoubtedly, not 
slmply tp the causes or proceedlngs Ijefore the Interstate commerce 
copûni^sion, but to any cause Or proceeding, criminal or otherwise. 

It is urged with much emphasia that congress cannot compel, 
even Tipon conditions of pardon, that which the constitution forbids, 
— that tïi^ constitution cannot be amended by a simple législative 
act Hhe proposition in the. jàbstract is tnie. If the fifth 
amendmçiit is intended to grant to.the person complète immunity 
againsft ail the conséquences of splf accusation of crime, irrespec- 
tive of iïte nature of suçh conséquences, no législative act can eut 
down on 4™^ish such immunity. The prohibition against prosecu- 
tion wouldj in that case, not be coextensive with the right or im- 
munity accorded by the constitution. But, if t^ie fifth amendment 
be simply a gûaranty against the law-inflicted p^ins and penaltiea 
that might follow compulsory self-accusation, it is dear that the 
abrogation of such pains, or penalties, so far as they are applicable 
to the person interested, is a complète fulfillment of the cons'titu- 
tionalguarauty. If t;he amendment were niade for that purpose 
only, it is pnly prohibitory of législation that might interfère with 
that purpose. If that pnrpose be effectually recognized and protect- 
ed in tho législative aet, it cannot be said that such act either re- 
peals or ;viola,tes the constitution* , Every person is subject, in re* 
spect of,.his duty to give testimony/ to the législation of congress, 
except as the power of congress in that respect is curtailed by the 
constitution. The act is operative upon the individual, if it pré- 
serves inviolate his constitutional inimunity; and, if that immunity 
is against the law-inflicted penalties, and forfeitures of crime only, 
the abrogation of such pensàties and forfeitures prevents the l^is- 
lative act and the immunity f rom comîng in conflict. - The argu- 
ment, in so far as it admits that the amendment grants an immunity 
against tiie law-inflicted pains and penalties of self -accusation only, 
and still insists that it is a repeal of the constitution, is fallacious, 
because it assumes that the langnage of the amendment is broader 
than its admitted purpose. The argument introduces a confusion 
of terms, by giving to the language of the amendment one meaning, 
and to its real intention a narrower one. Harmonize the language 
of the amendment and its supposed real purpose in one term, — as, 
for instance, "No person shaU sufler the law-inflicted pains and 
penalties of a conviction, to the bringing about of which his in- 
voluhtary self-accusation has contributed," — and the act of Febru- 
ary 11, 1893, is at once seen to be no impingement upon the flfth 
amendment. 

The question, then, cornes back to this: What was the real pur- 
pose of the framers of the fifth amendment? Did they intend to 
gûaranty immunity thereby against compulsory self -accusation of 
crime, so far as it might bring to tiie witness law-inflicted pains 
and penalties only? Or, was it the purpose to make the secrets 
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of memory, so far as they brought one's former acts within the défi' 
nitions of crime, inviolate as against judicial probe or disclosure? 

The Counselman Case leaves this question undecided. Some of 
the dicta of the opinion seem to show that the court purposely left 
it undecided. As, for instance, the opinion states: "It is quite 
clear that législation cannot abridge a constitutional privilège, and 
that it cannot replace or supply one; at least, unless it is so broad 
as to liave the same extent in scope and effect." So far, therefore, 
as the suprême court of the United States is concerned, 1 regard the 
question as an open one. 

There is a long Une of décisions in the several state courts up- 
on provisions of the state constitutions identical with, or analogouB 
to, the flfth amendment of the fédéral constitution. None of 
thèse décisions, so far as I am advised, except K^publica 
y. Gibbs, 3 Yeatea, 429, an early Pennsylvania case, held that the 
immunity was against any conséquence of compulsory self-accusa- 
tion other than the penalties and forfeitures inflicted by the law. 
No décision of any state has been called to my attention in which 
the constitutional provision was construed in the light of a statute 
granting complète immunity against prosecution. There are many 
states, however, in which the courts of last resort bave held that 
similar constitutional provisions are not violated by the compulsory 
self-accusation of a witness, where a statute exista making it unlaw- 
ful to use his disclosures in any future prosecution. It is interest- 
ing to note, however, that ail of thèse cases related to offenses, the 
wisdom of which were then somewhat debated questions, and the 
prosecution of which was, to some extent, the triumph or defeat 
of the prevailing popular opinion. Thus, in Arkansas and Georgia, 
(State V. Quarles, 13 Ark. 307, and Higdon v. Heard, 14 Ga. 255,) the 
prosecution was under the gaming laws; in Indiana, (Wilkins v. 
Malone, 14 Ind. 153,) under the usury laws; in New York, (People v. 
Kelly, 24 N. Y. 74,) on an inquiry relating to bribery at an élection; in 
New Hampshire, (State v. Nowell, 58 N. H. 314,) under the liquor laws ; 
and in still another New York case, (People v. Sharp, 107 N. Y. 427, 
14 N. E. 319,) in a prosecution for bribeiy of aldermen. Some of 
thèse cases naturally aroused the indignation of the, community in 
which the court sat. Ail of them were cases, doubtless, where the 
immunity claimed by the witness aroused no just sympathy. They 
each presented a situation where the flfth amendment, if construed 
broadly, seemed to offer an obstacle to a just administration of the 
criminal law. Ail of thèse cases are, however, expressly overruled 
in the Counselman Case. There are other cases, — especially the 
Emery Case, 107 Mass. 172, and CuUen v. Com, 24 Grat. 624,— in 
which the suprême courts of the state where they arose held that 
the immunity granted by the constitutional provision was not 
simply against the use of the self-accusatory évidence in subséquent 
prosecutions; and the statutes to that effect did not, therefore, fuUy 
meet the constitutional requirement. Thèse were the chief prede- 
cessors of the Counselman Case, and to that extent met with the ap- 
proval of the suprême court of the United States. 
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ït î^ unquestionabl^tJiat ail of thèse cases, eitlier,in the matter de- 
cided, or in the dicta of the opinion, commit the respective courts 
4eclâmg them to the doctrine, that a statute which in effect fore- 
closesany prosecntion pnaccount çt anything disclosed in the teeti- 
mooy meets fuUy the, pncpose of the constitutional provision. But 
the nature of thèse ca^,' and the fact that aU but two of them hâve 
been partially disappïroved by the suprême court, must be borne in 
mind. 

The case' at bar, like those dted, inspires no wish in the 
court to ptotect the wîtnesses. The Interstate commerce act is a 
law of the land, and the witnessef ; ask for the protection of the 
amendment under circumstances which indicate that, having violat- 
ed it before, they hâve no intention to cease violating it now. It 
is the conte&t of peoplë who disbelieve in the expediency of the law 
against the attempt to enforce it. The protection is aslied, not so 
much to keep inviolate the secrets of the human breast, as to hâve 
immunity in further violating a law: of the land. Judged by this 
spécifie Instance, the ûfth amendment, if construed broadly enough 
to afford the witnesses immunity against testifying, is an obstruc- 
tion in the path of the administration of law. But the flfth amend- 
ment must not be judged by a single spécifie instance. It was 
placed In, the organic law of the land for a purpose, and that pur- 
pose, Avhên ascertained, must be enforced, howsoever it may affect 
sporadîc cases, or even the great body of cases, that may come be- 
fore the courts 

What, then, was the intention of the makers of the fifth amend- 
ment? This can only be ascertained by transferring ourselves as 
nearly as possible to the time in which they lived, and to the in- 
fluences a^d conceptions that were then in vogue. From the ear- 
liest times the goveminental Systems of the Anglo-Saxon and the 
Latin races hâve been widely différent Among Latin peoples the 
chief thought has been; for their welfare and advancement as a 
collective entity. Thus was depressed into comparative obscurity 
the rights or happiness of the individual. Among Anglo-Saxons, 
on the contrary, the individual always remained the most promi- 
nent purpose in governniental conception. The man never became 
blended in the'^mass, and his rights and personal happiness were 
not lost «îght of in the movements of the time. Thus it was that, 
while in Latin countries men could be lawfully carried off, their 
homes and property conflscated, their private papers given up to 
the public, and their memories searched by ail the processes of 
menace and torture; in the Biitish Islands the home was a castle 
into which the sovereiCT çould not enter, the individual could not 
be compelled to respon^ tp accusation, except upon indictment by 
his peers, and his privatè papers and memory were inviolate against 
search. The progress of the English-speaking people to the high- 
est form of civil and religions liberty is not adventitious or acci- 
dentai, bat is due to this ennoblement of the individual in the con- 
ceptions and practices oî the English law. 

The saine crimînal procédure could not grow from such différent soiL 
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In the one, the national entity — onlj another name for the ruling 
power — would brook no obstacle that blocked its way. Inlluenced by 
pa^ion, revenge, fanaticism, and the myriad of civil and religions 
whims, it erected inquisitions and torture stalls, and sought there- 
by to explore the depths of the human breast, as it had already 
power to search the closets of human habitations. In the other, 
the individual lived for himself and family, and, except within cer- 
tain govemmental relations, was in no sensé legally interwoven 
with the rest of mankind. Government veas for him; not he for 
the government. He could lock his door against the messenger 
of the crown, and his breast against any search that would bring 
him within the crown's displeasure. 

In the one, grew up a criminal procédure that was almost purely 
inquisitorial, and whose history now appalls the enlightened con- 
science; in the other, grew up a system purely aceusatory, where the 
offending individual could lawfully stand in silence, and demand 
proof from sources other than himself. In the one, the power of the 
sovereign pervaded every nook and corner of the individual; in the 
other, the power of the sovereign came only to the outward perswi 
of the subject, and there stopped. Thâs jealousy against any touch, 
until the right of individual liberty was shown forfeited, proved the 
corner stone of popular liberty. 

But English public opinion, upon subjects both civil and religions, 
was in a constant state of change and ferment. The accepted vîews of 
to-day became the hérésies and treasons of to-morrow. The view in 
power is always the right view, and is wishing for the means to enforce 
itself universally. It is no wonder, therefore, that sparks of the conti- 
nental System landed on the English islands, and found spots where 
the fuel was ready for ignition. Early the ecclesiastical bodies, by 
the oath of ex oflado, attempted, under penalties of excommunication, 
to extort confessions of heresy and sin from communicants. Later, 
the star chamber and high commission put for a time in practice 
the same methods of compulsory self-disclosure of offenses against 
the state. However, the gênerai English jealousy of personal sanc- 
tity resisted, and numerous statutes were passed guarantying the 
right of silence against the accusation of both the church and 
the crown. But, in the génération of Englishmen and English colo- 
nists in America who lived to see our Constitution adopted, and 
whose counsels were unquestionably embodied therein, there sprang 
up in England a formidable revival of prosecutions for the so-called 
seditious offenses. A paper, a speech, talk among friends, an un- 
derstanding or confederacy to right some particular wrong, was 
made the basis of prosecuting the participants, if the sentiments 
therein prevailing could be distorted into any seeming hatred or 
contempt of the crown, the peers, the commons, or any of the na- 
tional functionaries. Some of the men who were tried possibly 
deserved their punishment, but the illimitable opportunities there- 
by opened up to outlaw every species of sentiment and progression 
that did not meet the views of the prevailing government shocked 
the Anglo-Saxon Intelligence. The most stirring state trials of 
history occurred, in which the government was on the one side 
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ttûd the âlmost universal intelligence and conscience on the other. 
Tiése' triais, and their possible conséquences on the fate of per- 
ibjîal liberty, were not history sitnply, to the framers of the flfth 
âûléndment Those ffien had lîved through thèse trials, and taken 
bn tliëir coloring and excitement. They themselves, in their eariy 
plannings against the trespasseô of the English crown, had been 
expôsed to the danger of like prosecntion and punishment. In the 
shaddw of such a menace, progress and personal saf ety must sep- 
araté, unless the right of unbroken silence were among the im- 
mûtable personal privilèges. Nearly ail of the ten amendments 
to the : constitution breathe this appréhension, and erect against 
it the barriers of organic law. This is forcibly shown by the fact 
that the atnendments were insisted upon by the states most jealous 
of the central gênerai government, and most apprehensive that such 
a government might become the oppressor of their personal rights. 

The privilège which the framers of the amendment secured was 
silence against the accusation of the fédéral government, — silence 
against the right of the fédéral government to seek out data for 
an accusation, This privilège of silence was, as they believed, 
and as e^^^eïits then looked, in the interest of progress and personal 
happiness, as against the narrow views of adventitious power. Did 
they originate such privilège simply to safeguard themselves 
against the law-inflicted pénalties and forfeitures? Did they take 
no thought of the pains of practical outlawry? The stated pénal- 
ties and forfeitures of the law might be set aside; but was there 
no pain in disfavor and odium among neighbors, in excommunica- 
tion frèm church or societies that might be governed by the pre- 
vailing views, in the private liabilities that the law might author- 
ize, or in the unfathomable disgrâce, not susceptible of formula- 
tion in lahguage, which a known violation of law brings upon the 
offender? Then, too, if the immunity was only against the law- 
inflicted pains and pénalties, the government could probe the 
secrets of every conversation, or society, by extending compulsory 
pardon toone of its participants, and thus turn him into an in- 
voluntary informer. Did the framers contemplate that this privi^ 
lege of silence was exchangeable always, at the wUl of the govern- 
ment, for a remission of the participant's own pénalties, upon a con- 
dition of disclosure, that would bring those to whom he had pMghted 
his faith and loyalty within the grasp of the prosecutor? I cannot 
think so. 

HappUy, the day when this immunity is needed seems to be 
over. It is difQcult for us, who live in a time when there are few, 
if any, définitions of crime that do not meet with the approval of 
universal intelligence and conscience, to appreciate thèse concep- 
tions of our fathers. The battle for personal liberty seems to hâve 
been attained, but, in the absence of the din and clash, we can- 
not compTehend the meaning of ail the safeguards employed. 
When we see the shield held before the briber, the liquor seller, 
the usury taker, the duelist, and the other violators of accepted law, 
we are moved to break or cast it aside, unmindful of the splendid 
purpose that flrst threw it forward. But, whatever its disadvan- 
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tages now, it îs a fixed privilège, until taken down by the same 
power that extended it It is not certain, either, that it may not 
yet serve some useful purpose. The oppression of crowns and 
principalities is unquestionably over, but the more frightful op- 
pression of seiflsh, ruthless, and merciless majorities may yet con- 
stitute one of the chapters of future history. In my opinion, the 
privilège of silence, against a criminal accusation, guarantied by 
the flfth amendment, was meant to extend to ail the conséquences 
of disclosure. 

The effectiveness of the statute of February 11, 1893, might well 
be questioned on another ground. It is a statute of pardon. Un- 
tn the witness makes his disclosure he is chargeable with the of- 
fense within his personal knowledge. The pardon becomes effect- 
ive only at the moment and upon condition of disclosure. But 
pardon is not necessarily unilatéral. No person is compelled to 
accept the législative or executive grâce. Chief Justice Marshall, 
speaking for the suprême court, so held in Wilson's Case, 7 Pet. 
150, where a pardon was granted by the pres.ident for a capital 
offense. In the case at bar, it must be assumed that the witness 
is guilty of some offense. In the absence of the statute of Feb- 
ruary 11, 1893, he has the undoubted constitutional right of si- 
lence. It is said that that right is taken away by the immunity 
or pardon extended by the statute. But he chooses not to accept 
such immunity or pardon. His refusai to answer the question is 
such refusai of acceptance. He prefers to stand upon his consti- 
tutional right and take his chances of conviction, rather than ex- 
pose himself to the civil liabilities and the odium of self-confessed 
crime. It may be that the offense is of an ancient date, and has 
been succeeded by years of immaculate conduct and citizenship. 
Exposure, self-confessed exposure, would lose him his place in 
Society, his good name in the world, and, like a bill of attainder, 
taint his blood and that of aU who inherit it. It might well be 
that he would refuse to give up the sacred privilège of silence for 
a pardon. It is not diflQcult to suppose a case where the inquiry 
of the govemment was not- directed to his crime, but to something 
immeasurably less important and inconsequential. The benefit to 
Society might be a trifle, compared with the catastrophe to him 
and his descendants. I am not impressed with the belief that he 
has no right to stand upon the constitutional privilège of silence, 
and thus refuse the grâce of the législative or executive power. 
For the foregoing reasons the rule will be discharged. 



In re DEERING. 

(District Court, N. D. Callfornla. March 8, 1894.) 

No. 2,903. 

CONVICTB — GtOOD BEHAVIOK— COMMUTATIOW. 

Act Gong. Maxch 3, 1875, § 1, (18 Stat. 479,) provides that ail per- 
sons convicted of an offense against the United States, "and confined, 
in exécution of the judgment or sentence upon such conviction, in any 
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prIS(>frt<H;,,penlt©iiaaiy of any state or territory," shall be entitled to 
a certain commutation oï, thelr sentérices for good beliavlor. ffeîd, that 
thé àJét does' not apply to ôffenders cônflned in county jails. 
a. Samb— PiiisquKBs m Ootjnty Jaim. 

RevJ'St TJ. S. § 5543, provides that ail persons convicted of offenses 
againstthe United States, and cônflned in a "state jall or penitentiary," 
shaU ; lie . fntitled to a prescribed commutation of thelr sentences for 
good lieliàyior. Thls section is cônflned in its application to jails and 
penitentiàrïés where no crédits for good behavior are allowed; and sec- 
tion 594é protides that; where such Crédits are allowed the state prisou- 
ers, United States prisoners shall be entitled to the same. Beld<, that 
a United States prisoner in a county jall in California is entitled to 
the commlitatlon fixed by section 5543; for, under the California law, 
comnit^tation ^s allowed only to prisoners in the state prison. 

Application for a Writ of Habeas Corpus. 

A. P. Vân Dûzer, for petitioner. 
. Charies A.' Garter, for thé United States. 

MOEROW, District Jiidge. Tais ia an application for a writ of 
habeas corpuiS on behalf of F. O. Deçring, imprisoned in the county 
Jail of Alameda county under a sentence of this court. The ques- 
tion presented involves a construction of the statutes of the United 
States itt relation to the déduction to be allowed the prisoner from 
the tenu 6f his sentence. The petitioner was tried in this court in 
March, 189Sj' and fonlnd guilty of the crime of bringing within the 
United States, and landing, 29 CMnese laborers, contrary to law; 
and on Malrch 22, 1893, he was sentenced to pay a fine of $14,500, and 
to be imprisolied for the period of one year in the Alameda county 
jaiL It is allèged that tiie petitioner cannot pay the fine, and is 
ready to takô the oath prescribed by section 10l2 of the Eevised 
Statutes oî'the United States; but, as no question is raised concem- 
ing the imprisonment on account of the noupaymènt of the fine, that 
feature of the case may be dismissed without further considération. 
The controvérsy is as to what, if any, déduction should be made from. 
the term of sentence under the provisions of the law on that subject. 
Section 5343 of the Eevised Statutes pro vides as follows: 

"Ail prisonbrs who hâve been, or may be, convicted of any offense 
agalnst the lawB of- the United States, and cônflned In any state jail or 
penltentiai;y. In exécution of the judgment upon such conviction, who so 
conduct theûisdves that uo charge for misconduct Is sustained against 
them, shaîl lîàve a déduction of one month in each year made from the 
term of thelr sentence, and shall be entitled to thelr discharge so much 
the soonar, npon the certlfleate of the warden or keeper of such jail or 
penitentiary, with the approval of the attorney-general." 

Section 5544 provides as follows: 

"ïhe preceding section, however, shall apply to such prisoners only as 
are cônflned In jails or penitentiaries where no crédits for good behavior 
are allowed; but, in other cases, ail prisoners now or hereafter cônflned 
in the jall or, penitentiaries of any state for offenses against the United 
States, shall to eintltied 'td' the same rille of crédits for good behavior ap- 
plicable to other prisoners in the game jail or penitentiary." 

Section 1 of the act of March 3, 1875, provides as follows: 

'ïhat ail prisoners who hâve been,, or shall hereafter be, convicted of any 
offence agaiust the laws of the United States, and cônflned, in exécution of 
the judgmeMt oji.sentence upon such conviction, in any prison or penitentiary 
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of any state or territory which bas no System of commutation for Its own 
prisoners, shall hâve a déduction from thelr several terms of sentence 
of flve days In eacli and every calendar month during wtdch no charge of 
misconduct shall hâve been sustained against each severally, viho shall 
be discharged at the expiration of bis term of sentence less the time 
so deducted, and a certifieate of the warden or lieeper of such prison 
penitentiary of such déduction shall be entered on the warrant of com- 
mitment: prcvided, that, if during the term of imprisonment the prisouer 
shall commit any ofEence for which be shall be convicted by a jury, ajl 
remissions theretofore made shall be thereby annuUed." 18 Stat. 479. 

It is claimed that the déduction or crédit provided in the act of 
1875 would entitle the prisoner to his discharge. The district at- 
torney contends that, as the state of Caltfomia has a System of com- 
mutation for its prisoners, this act does not apply. Section 23 of the 
act of April 15, 1880, (St Cal. 1880, p. 73,) provides a System of 
crédits for convicts conflned in the state prison, for the purpose of 
securing faithful labor and obédience to the raies and régulations 
of the prison. This act does not apply to persons imprisoned in the 
county jails, and the petitioner therefore claims that he is entitled 
to the beneflt of the act of congress. The answer to this claim is 
that the act of congress applies only to United States prisoners who 
are conflned in a prison or penitentiary of a state or territory, — that 
is to say, in a state or territorial institution, — and does not, in terms, 
or by f air interprétation of language, apply to a United States prisoner 
conflned in a county jail. U. S. v. Schroeder," 14 Blatchf. 344, Fed. 
Cas. No. 16,233; In re Terry, 13 Sawy. 601, 37 Fed. 649; U. a v. 
Goujon, 39 Fed. 773. The distinction is found in the fact that pun- 
ishment for the hlgher crimes is generally executed in the state in- 
stitution, where labor and a System of discipline is required, and a 
commutation of sentence is provided as a reward for service and good 
conduct. The question whether the prisoner is entitled to a déduc- 
tion of one month provided in section 5543 of the Eevised Statutes 
is not, I understand, pressed for a décision at this time; but, to save 
the trouble and expense of further proceedings, I am prepared to say 
that, in my opinion, he is entitled to such déduction. U. S. v. 
Schroeder, supra. There are no crédits provided for the good be- 
havior of prisoners conflned in the county jails of this state, and 
hence it foUows that the provisions of section 5543 of the Eevised 
Statutes are applicable to a United States prisoner so conflned. 
That part of this section relating to prisoners in a state penitentiary 
is undoubtedly superseded by the act of March 3, 1875; but it does 
not foUow that the provision of the section relating to prisoners 
conflned in jails is repealed or modifled by that act, and in my opin- 
ion it iâ not. 



In re WETHERELL. 

(Circuit Court, D. Massachusetts. March 10, 1894.) 

No. 3,602. 

1. CusTOMS Ddtiks—" Steel Stkips. " 

Steel in the form of strips, S to SV2 Inches wide, less than 25-1000 of 
an inch thidî, and more than 100 feet long, which were cold rolled to a 
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- eurfaoeîi fliil6h> and not eut from wlder pièces, Is not "sheet ateelln strips," 
Within the meanlng of Tarifl Act Oct 1, 1890, par. 148. cL 2; for "sheet 
' «teel,'' as eommercially understood, is always liot rolled. 
It Samb— Rots ÀND Bars. 

Sucli «ttlps of Steel corne within paragraph 146 of sueti act, whlcli im- 
poses a duty of two cents a pound on "steel in ail forms and shapes not 
specially provlded for;" but they are nelther bars nor rods, and hence are 
not subject to the additlonal duty imposed by paragraph 152 on "steel 
bars or rods, ol whaterer shape or section, which are cold roUed." 

At Law. Pétition by Frank J. Wetherell for a reTlew of the dé- 
cision of the board of gênerai appraisers assessing merchandise for 
duty. 

Sherman Hoar, U. S. Atty. 

Joseph H. Eobinson and Selwyn Z. Bowman, for'petitioner. 

GOLT, Circuit Judge. This is a pétition praying for a review 
Of.a^i décision of the boar;d of gênerai appraisers, assessing, on sey- 
er^lt lots of steel imported into the port of Boston by the petitioner^ 
a ^vti^ of 50 per centum ad valorem, under the second proviso of 
paragraph 148 of the tarifE act of October 1, 1890, (20 Stat 577.) 
■fbe steel imported wasjn the form of strips from 3 to 3^ inches 
yfide, more tiian 100 feet in length, less than 25-1000 of an inch 
in thickneas, and valued at 6^ cents per pound. It was cold rolled 
to a surface finish, and was not eut or sheared from wider pièces. 
The;cplleçtor levied a duty on the steel at the rate of two cents per 
poiind) under the foUowing clause in paragraph 146 of said act: 
"Steel in ail forms and shapes, not specially provided for in this 
act;" ajid also an additional duty of one-fourth of oaie cent a pound, 
under paragraph 152, which provides for such additional duty 
"on ail Iron or steel bars or rods, of whatever shape or section, 
whjLch are cold rolled, cold hammered, or polished in any way." 
The petitioner doly protested against this additional duty, and con- 
tended that the steel was only dutiable at the rate of two cents per 
pound, under paragraph 146. The board of gênerai appraisers 
decideô that the coUectop was in erijor, and held that the article is 
specially provided for; that it is sheet steel in strips, and subject 
to a duty of 50 per centum ad valorem under the second proviso 
of paragraph 148, which is as follows: 

^ "That flat steel wire, or sheet steel in strips, whether drawn through dles 
or roUs, untempered or tempered, of whatsoever wldth, twenty-flve one 
thousandths ol an inch thlck or thinner (ready for use o'r otherwise), shall 
pay a duty of flfty per centum ad valorem." 

Fpon the présent pétition, the United States contend that the 
board of gênerai appraisers was right, while the petitioner insists 
that the import in question was only subject to a duty at the rate 
of two cents per pound, under paragraph 146. It is admitted that 
the steel is neither bars nor rods, and that, therefore, the collector 
was wrong in assessing the additional duty of one-fourth of one 
cent per pound, under paragraph 152. The whole question now in 
controversy tums upon the proper construction of the wprds "sheet 
Bteel in strips" in the ^econd proviso of paragraph 148. There ap- 
peared before the board of gênerai appraisers three witnesses, who 
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testifled generally as to the commeMal désignation, and process of 
manufacture, of cold-rolled steel, eheet steel, and sheet steel in 
strips. The board of gênerai appraisers, pursuant to an order of 
the court, made a return of the record and évidence, togetlier with 
ai statement of the facts involved and of their décision; whereupon 
the court made another order, referring the case to one of the ap- 
praisers to take and return such further évidence as might be of- 
fered by the petitioner or the collector. In pursuance of this or- 
der, the testimony of several additional wituesses was taken and 
retumed to the court. I thinlc the following conclusions of fact 
may be fairly drawn from the évidence: First. The steel in con- 
tre versy had no flxed commercial désignation on October 1, 1890. 
VariouS terms are employed by witnesses in describing it It is 
called "cold-rolled strips," "strip steel," "cold-roUed clock-spring 
steel," "cold-roUed steel," "a strip," "common cold-rolled cast steel," 
"cold-rolled steel in strips," "sheet steel in strips," and "sheet steel." 
Second. Among merchants and importers there was, on October 1, 
1890, no steel product which was speciaUy denominated as "sheet 
steel in strips." Strii)s eut or sheared from sheet steel were dealt 
in by the trade to a limited extent, but they do not seem to hâve 
been imported in the form of strips, nor to hâve had any settled 
commercial désignation. Third. The term "sheet steel" was known 
among merchants and importers on October 1, 1890, as designating 
a well-understood article in commerce, namely, a form of steel not 
less than 8 inches in width, not exceeding 12 feet in length, hot 
roUed, and produced in a sheet mill. Fourth. AU the witnesses 
testifled that the steel in question would not be known among trad- 
ers and importers as "sheet steel in strips," because it is cold rolled, 
and from 100 to 250 feet in length. The only witness who qualifies 
in any way this statement is Mr. Moen, who says it was spoken of 
by himself and the men in his employ as "sheet steel" or "sheet 
steel in strips;" but he at the same time déclares that it was sold 
to his Company as "cold-rolled spring steel," and that it was known 
*'in common usage" as "strip steel." 

It is contended on behalf of the United States that, as the steel 
in controversy had no clearly established commercial désignation 
on October 1, 1890, and the term "sheet steel in strips," in para- 
graph 148, had no spécifie commercial meaning at that time, con- 
gress must hâve intended to hâve used the words "sheet steel in 
strips" in their ordinary sensé, and that, as so interpreted, the words 
aptly describe the steel in question. The word "sheet," it is said, 
signifies, in ordinary usage — First, thinness; secondly, breadth; and, 
if the qualifying words "in strips" be added, there is eliminated 
the characteristic of width, leaving unaffected the characteristic 
of thinness, and that, as thus construed, the whole expression means 
a thin, narrow pièce of steel of any length. On the other hand, it 
is urged by the importer that the steel in question could not hâve 
been intended by congress to be classrûed as "sheet steel in strips," 
because it was never recognized among traders and importers as 
sheet steel in any form, but always as a steel product which was 
€old rolled in a strip form, whereas sheet steel, whether in strips or 
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not, wsp always hot mlled, prpdnqed in a sheet mîll, and never 
more ■tlMui 12;feet in length; and because congress, in the prior 
tarîfif act of 18ÇS, (22 Btat 499,) uses the word "strips" in the steel 
clause without the qualifying word "sheet;" that to construe the 
term ''slieet; steel in strips" in the présent act to include the im- 
port in controyersy is to entirely ignore the well-known and recog- 
nized commercial meaning of "sheet steel;" that it is, in effect, to 
eliminate the word "sheet" from the statute, and to construe the 
sentence as if it read "steel in strips, of whatsoever width, twenty- 
five one-thousandths of an inch thick, or thinner." The addition 
of the word i'sheet" before "steel" makes the meaning of the ex- 
pression "sheet steel in etrips" douhtful, and I do not think the Con- 
necting words in the paragraph, "whether drawn through dies or 
rolls, uatempered or tempered, ofwhatsoerer width, twenty-flve 
one-thoi;^sanâths of an inch thick or; thinner," help the contention of 
either side in the présent controyersy, or assist the court as to 
the prpper construction of this paragraph. When the question 
of a tarÛf law is one of doubt, that donbt must be regolved in favor 
of the importer. The intention of congress to impose a higher 
rate of dnty should be expressed in clear and unambiguous lan- 
gyxage. Twlne Co. v., Worthington, 141 U. S. 468, 474, 12 Sup. Ct. 
55; U. S. v.Isham, 17 Wall. 496; Hartranft v. Wiegmann, 121 U. 
S. 609, 7 Sup. et 1240; Gurr v. Scudds, 11 Exch. 190. 

It seenjs to me that this case corne» dearly within this rule. The dé- 
cision of the board of gênerai appraisers is revei*sed, and it is deter- 
mined by this court that the eeverai lots of steel covered by said deci- 
sdon shonld be classifled under paragraph 146 of the tariff act of Octo- 
ber 1, 1890, as steel in forms and shapes not specially provided for in 
said act, valued above four cents, and not above seven cents, per 
pound, and subject to a duty of two cents per pound, and not sub- 
ject to an additional duty under paragraph 152 of said act. 



BOOIAB EDGISTBR ASS'N v. HOWABD. 
(Circuit Court, D. New Jersey. February 16. 1894.) 

ThADE-MaBK— iNFKINaEMENT'-SoCIAL RbGISTBR. 

The wfflrdp "Social Register," as applied to a list of persons résident in 
a certain locality, compUed by Its publlsher with référence to the Per- 
sonal and social standing of such persons, constitute a valld trade-mark, 
and their use by the publlsher of a competlng list will be restrained. 

In Equity. On motion ifor injunction pendente lite. Bill by the 
Social Registet* Association against Frank Howard. Motion grant* 
éd. 

G. G. Fçelinghuysen, ifor complainaflt. 
John Albert McGo^n, for défendant. 

GREiENj,; District Judge. The con^plainant has for a number of 
yeai^s. pûbliSihed in the çity of , New York, under the distinctive 
name and title of "Social Register," ^ list of the names and resi- 
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dences of certain persons living in, and in the immédiate vicinity of, 
New York City, including the town of Orange, N. J. Thèse publica- 
tions were at first monthly, but soon became, and are now published, 
quarterly. They are prepared with great care, not only as to the 
facts contained, but as well as regards the personal social stand- 
ing of those whose names are "selected" for publication. The pub- 
lication was evidently one of value to those who desired a list of 
this character, and speedUy became pecuniarily remunerative to its 
projector. The Social Eegister waa thoroughly well known, and to 
some extent might be regarded as authority upon the matter it 
concerned itself with. It coming to the knowledge of the com- 
plainant that the défendant, Frank Howard, had published a sim- 
ilar list of persons residing in Orange, N. J., which he called "How- 
ard's Social Eegister," and which publication bore some resem- 
blance to the complainant's publication, it caused notice to be served 
upon him, forbidding him to use the title "Social Eegister," which 
it claimed had beçome its property by virtue of its prior and dis- 
tinctive use of those words, as a trade-mark. The défendant not 
heeding this notice, the complainant has filed its bill of complaint 
against him, for injunction and relief, and now moves for an in- 
jùnctîon pendente lite, forbidding the défendant from using, as a 
title to his publication, the words "Social Eegister." 

Thèse words "Social Eegister" are clearly selected arbitrarily to 
designate the publication of the complainant, and cannot be prop- 
«rly called descriptive, in any sensé. Hence, the words, when 
chosen, àssooiated together, and applied to a list of i)ersons selected 
at will by the compUer, as in the case at bar, become a trade-mark, 
and are entitled to protection as such. It is not necessary to cite 
authorities to sustain this statement. If this be so, undoubtedly 
the complainant is entitled to protection from any encroachment 
upon its acquired rights to the sole use of the tenus so employed. 
Now, it can scarcely be doubted that to permit the défendant to 
use the same words to designate a similar publication, which is ad- 
mittedly a rival, so far, at least, as the town of Orange may be con- 
cerned, would be to give to the défendant the advantage of the 
prestige which has already crowned the complainant's publication, 
and, while thus benefited, the défendant would, in equal degree, 
inflict damage, pecuniary in character, upon the complainant. This 
a court of equity shoidd refuse to do. It should be its purpose and 
■object, in matters of this sort, to prevent one from stealing away, 
unfairly, the business and good will which hâve been acquired by 
another. While fair compétition promotes the public good, and 
is to be encouraged, unfair compétition, based upon unlawful tac- 
tics, should be enjoined. The motion for injunction pendente lite 
is granted. 
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KÏÏRRY et al. v. TOUPIN. 

(Circuit Ooiirt, D. Massachusetts. March 1, 1894.) 

No. 3,179. 

t. TEADE-MaHKS— RiGHT TO— AlIENS. 

OitizeBS of Canada, who are engagea In the manufacture of trade- 
mai^kea articles, and who hâve a place of business in the state of New 
York, where they make and ship such articles for sale in the United 
States, are within the international convention of March 20, 1883, for 
the protection of Industrial property, and they may sue in the United 
StateSj .courts for the infringement of their trade-marks by its citizens. 

2. SaMP— '^HAT CONSTITUTES— InFRINGBMENT. 

Complalnants rnanufacttired a médicinal compound under the name 
of "Syrap of Ked Spruoe Qum;" and for some 20 years or more that 
name was placed conspieudusly on the package in which the compound 
was sold, and in connection therewith appeared a eut of an Indian 
against a, baçkground of spruce trees and a waterfall. Belâ, that the 
adoption ftnd continuons use of this distinctive name and devtce entitle 
complàiâantâ to claim It as a trade-mark, and to be protected against its 
Infrtngemént by persons making similar goods. 

In Ëquîty. On final beàring. Bill by John Kerry and othejps 
against Hercule A. Toupln to restrain the infringement of complain- 
ants' tradè^mark. Decrée for complainants. 

Edward S. Beach, fpr complainants. 

John J. Hogan and William A. Hogan, for défendant. 

AUDEIGH, District Judge. This cause came on for hearing upon 
Mil, answer, and proofs. In 1860 Henry R. Gray originated a mé- 
dicinal préparation, to which he gave the fanciful name of "Syrup 
of Eed Spruce Gum." The compound eomposed several ingrédients, 
but the oleo-resin of the spruce was the leading médicinal feature. 
It is nqt necessary to consider the character of the préparation, fur- 
ther than to flnd that it was an original and artiflcial composition 
of several natural products, and a useful remedy in throat and 
lung troubles, The originator proceeded at once to manufacture 
and place such préparation bef ore the public. It was put up in 
four-sided, oblong bottles, wrapped in blue wrappers, on which ap- 
peared, in conspicuous type, the trade-name, "Syrup of Red Spruce 
Gum," and in connection therewith the figure of an Indian, with a 
baçkground of spruce trees and a waterfaU. There was proper 
registration of such name and mark at Ottawa in 1872, and at Wash- 
ington in 1874. Between 1860 and 1875, the originator used this 
name and mark continuously, and expended several thousand dol- 
lars in advertising and establishing the name and a trade. In 
1875 he assigned ail his rights to Kerry, Watson & Co., of Montréal, 
to which the complainants hâve succeeded. Since 1875 the com- 
plainants hâve used the name, mark, and wrapper continuously, 
and hâve expended, as the évidence shows, something like $7,000 
annually in advertising. They hâve a manufactory and place of 
business in Montréal, and for about 15 years liave had a place of 
business at Rouse's Point, N. Y., where they manufacture and ship 
to varions points in the United States. The complainants' annuîd 
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output is something like 1,000 gross in Canada, and 500 gross in 
the United States; and the évidence shows tliat the préparation 
has merit, and an established réputation in the markets. 

The complainants, in this proceeding, do not now rely on the 
registration for relief, but urge the certificates as évidence of the 
adoption of the name, mark, and wrapper, Neither do they ask to 
be protected in a monopoly of their product, but against the use 
by the défendant of their trade name and mark under circumstan- 
ces which ahall induce the public to buy another préparation, sup- 
posing it to be the "Syrup of Eed Spruce Gum" placed in the market 
by the complainants; and to this extent, I think, they are entitled 
to protection. The complainants, citizens of Canada, having an in- 
dustrial or commercial establishment in the state of New York, 
would seem to be within the third and eighth articles of the inter- 
national convention of March 20, 1883, in which Great Britain 
joined, for the protection of industrial property. As translated, 
(La République Française v. Schultz, 57 Fed. 37, 40,) the treaty covers 
trade-marks, commercial marks, and commercial names, as well. 
The complainants' name, "Syrup of Eed Spruce Gum," adopted and 
continued in the manner shown, is a trade-name, and the device em- 
bodying the name and the eut, as printed on the blue wrapper, 
has become a distinctive mark in the trade, as applied to their cough 
mixture, and as such is entitled to protection. Improved Fig 
Syrup Co. v, Califomia Fig Syrup Co., 4= C. C. A. 264, 54 Fed. 175, 
7 U. S. App. 588. 

The défendant has adopted a bottle so similar in shape, and a 
wrapper so similar in color, with a combination of words, includ- 
ing the name, "Syrup of Eed Spruce Gum," conspicuously displayed, 
with a border and eut so like the complainants' in gênerai appear- 
ance, as to compel the conclusion that the purpose was to trade on 
the complainants' réputation, and the notoriety created by a long 
and continuons use of their distinctive marks and name. That 
the défendant has changed the wrapper somewhat in détail does 
not relieve him. He has studiously preserved a catching gênerai 
appearance, well calculated to deceive the trade, and induce the pub- 
lic to buy his préparation, supposing it to be the préparation known 
as the "Syrup of Eed Spruce Gum" which the complainants and 
their grantor hâve continued in the markets for 30 years or more. 
The complainants are entitled to an injunction in accordance with 
thèse views, and to an accounting, and it is so ordered. 



RICHAEDSON et al. v. SHBPARD et aL 

(Circuit Court, D. Massacliusetts. Mareli 9, 1894.) 

No. 3,100. 

1. Patents for Inventions— Anticipation— Hooks and Eyes. 

Letters patent No. 411,857, granted October 1, 1889, to Frank B. De 

liong, were for an Improvement In tiie ordinary boolî for garments, 

conslsting In the addition of a sprlng tongue placed intermediate be- 

tweeii the side bars of tbe book, its free end forming a loop coïncident 

v.60F.no.2— 18 
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; wJtîi',th§(^pr(i^,^ the hook; the tongue Itçelf belng DOwe^ «ut to^wards 
ttte for^ï'a^ç^^à^,t of the hook, so that It will engage the eye, when 
fàsteaieû, anff^ioia It In place. Bélê, tljàt thls was not antlclpàted by 
patent No. I9fe,82S, granted Ôctober 2; 1877, to Joël Jenkiris, for a 
safety pin whose guard bas in "obstruction" to prevent tbe point oî 
the pin being wlthdrawn from the guard by accident; for such ob- 
struction bas no spring, and is not displaeed by inserting and removing 
the pin, as the tongue lu Dô Long's patent is, where the hook engages 
the eye. • 

2. Samb. ■ ' ■ 

Nor is De Long's device anttcipated by Bngllsh patent No. 8,068, 
grapted In 1839 to John Bt. Kodgers, for a hook with a spring-bowed 
tongue to perform the same function as De Long's; for the Rodgers 
tongue does not form a loop coïncident with the bend of thé hook, and, 
in opération, Itia free end teiids to abrade the gartnent, and to become 
so much displaeed as to prevent the èye being withdrawn from the 
hook at ail. , : 

In Equity. Oh final heaping. Bill hj Thomas De Q. Kichard- 
son and others against John ;8liep9,rd and others for the infringe- 
ment of complaiiiants' patent. Decree for complaifaànts. 

Fish, Eichard^pn &; Storrow, Strawhridge & Taylor, and Bradbury 
Bedell, for complaînants. 
Thomas Ewing, Jr., for défendants. , 

COLT, Circuit Jùdge. Thîs is a bill in êquity brotight for in- 
fringement ofletters patent No. '411,857, granted October 1, 1889, 
to Frank E. De Long, for an ïmprovenient in hooks or fastenings 
for garments. The improvement of De Xong over the ordinary 
hook consists in thé addition of a apriàg-bowed tongue, placed in- 
tei*mediate betwèen the side bars of thp hook, and which forms a 
loop coincident ■s^ith the bend of the hook. The speciÉcation says: 

"Éettceeh the front and rear portions, of the" hook, ànd secured to a 
prôpçr part thereof, is a spring tongue, B, which occupies part of the 
space betWeen sald portions, and Is bowed oj swelled outWardly so as tb 
aî)proach the front portion. • * • It wili be seen that when an eye, 
loop, or ring is presented to the hook, and drawn between the front and rear 
portions thereof, it bears against the tongue, and rides over the same, 
forcing it backwar^d so that saîd eye, etc., or ring is permltted to pass to 
thé bend, D, the tongue then closing or returning to Its ncH-mal position, 
and serving ta retain the ej*é, etc., on the hook; It being noticed that the 
ton^e prevents the return or displacement of the eye, etc., from the hook." 

The single claim of the patent is as îollows: 

"A hook comprised of a hook proper and aFtehank formed of substantially 
parallel bars, and a tongue having its free çnd formlng g, loop coïncident 
with the bend of the hook; sald tongue and loop being intermediate of 
said side bars, substantially as descrlbed." 

The only défense urged at the hearing was the invalidity of the 
patent, in the light of thé prior state of the art Of the many 
patents introduced in évidence as anticipating the De Long inven- 
tion, I deem it necessary to consider only two,— the English patent 
No. 8,068, granted to John H. Rodgers, in 1839, and patent No. 
195,825, granted to Joël Jenkins October 2, 1877. The Eodgers 
hobkhàs a yielding résilient, hnmped toiriëiie, and to this extent 
is similar to the De Long structure; but 'the end pf the tongue, in 
this hook, is not carried around the bend of the jbook. There are 
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two defectB in the Eodgers hook: Piret, the end of the tongue, 
when the eye is inserted in the hook, is pressed down below the 
plane of the shank of the hook, and, coming in contact with the 
fabric, tends to abrade it; and, second, in inserting the eye in the 
hook, the spring tongue may become bent or displaced, in which 
case the eye, in attempting to unhook it, may pass behind or under 
the end of the tongue, and so prevent the disengagement of the 
eye from the hook. This hook was not a commercial success. 
The Jenkins patent is for a safety pin. The guard, which is in- 
tégral with the wire of the pin, is composed of a séries of convolu- 
tions lying close together, and formlng a flat surface or bearing. 
TMs surface is then bent over, making a recess with two parallel, 
flat sides, within which the point of the pin is reeeived, and pro- 
tected by the upper and lower surface of the guard. The spécifi- 
cation then déclares: 

"To prevent the point of the pin from being -withdra-wn from the guard, 
a, by accident, a small obstruction, c, is formed in the under surface of 
the guard, by bendlng one or more of the convolutlons." 

This obstruction offers no obstacle to the free insertion of the 
pin within the guard, but affords just enough résistance to its 
being withdrawn therefrom to hinder accidentai displacement. 
The language of the Jenkins patent, and an inspection of the pin 
made in accordance therewith, show that the "small obstruction" 
in the guard of the pin does not perform the same function, and 
is in no proper sensé the résilient, spring tongue of the De Long 
hook. It has no appréciable spring movement. It is not de- 
pressed when the point of the pin is inserted, and it does not spring 
back, thereby holding the point of the pin within the recess. The 
change in structure from Eodgers to De Long may seem slight, and, 
now that we see it, simple; but this is no sufficient reason for 
denying invention or patentability, where a bénéficiai change, em- 
bodying a new and better mode of opération, has been produced. 
It must also be remembered that numerous patents on hooks were 
taken ont between the invention of Eodgers, in 1839, and of De 
Long, in 1889, and that it did not occur to any one engaged in de- 
veloping this branch of the art to make the change which is found 
in the De Long device. This circumstance strongly tends to prove 
that such a modification of the Eodgers pin would not be obvions to 
one skilled in the art, and that, therefore, it called for the exercise 
of the inventive faculty. If we add to this the further circumstance 
that most of thèse prier efforts were failures, and that none of them 
met with more than moderate success, and contrast this with the 
great utility, extensive public use, and marked commercial success 
of the De Long hook, I think thèse considérations are suflBcient to 
résolve any doubt on the question of patentability in favor bf the 
patentée. Washbum & Moen Manuf'g Co. v. Grinnell Wire Co., 
24 Fed. 23; Manufacturing Co. v. Haish, 4 Fed. 900; Eeiter v. Jones 
& Laughlin, 35 Fed. 421; WUcox v. Bookwalter, 31 Fed. 224; Hitch- 
cock V. Tremaine, 9 Blatchf. 550, Fed. Cas. No. 6,540; Watson v. 
Stevens, 2 C. C. A. 500, 51 Fed. 757; Loom Co. v. Higgins, 105 U. S. 
680; Consolidated Safety- Valve Go. v. Crosby, etc.. Valve Go., 113 
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V. Si'ise, 5iSu|>. Ot 513; Ma^owaaïiv; Parking Co., 141 TT. S. 332, 
12 Sup. et. 71} The Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ot 
443,450. 

Decree for complainants. 



DAVIS HLECTRICAIi WORKS et al. v. EDISON DliEOTBIO LIGHT 

OO. et. al. 

(Circuit Court of Appeals, First Circuit February 9, 1894.) 

No. 83. 

PATKKTS-^ÎKPKIHaBMENT— RePAIB AND BBCONSTBTTCTION— EtECTBIC LamPS. 

It Ifi reconstruction, and not merely re^palrlng, to make a hole in the 
bulb of an Edison Incandescent elecfric lamp, (patent No. 223,898,) In 
which the carbon filament bas been destroyed by nse, and put in a new 
filament haviog Its ends Inserted in platinum sleeres; Close the hole by 
fustng a pièce of gla&<» OTër tt, and then exhaust the air. 68 Fed. 878, 
afOrmed. 

Appeal froiû the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a blli in eqully brought by the Edison Electric Light Com- 
pany and the Edison General Electric Company to enjpin the Davis Elec- 
trical Works, Léonard h. Dayis, and Charles F. Wittanore from infrlnglng 
the Edison incandescent electric lamp patent No. 223,898, issued January 
27, 1880. A prellmlnary injiinctlon was granted beloiiv, (58 Fed. 878,) and 
défendants âppeal to this court under thé 'seventh section of the judiciary 
act of Mùrch 3, 1891. The matter complained of was 'that défendants were 
engaged in replacing the carbon filament of Edison lamps, after the original 
filament bad been destroyed by use. This, complalnanta alleged, was a re- 
construction of the lamp, amountlng to Infringement of tlie patent; while 
défendants claimed that It was mère repairlng, whlch they were entitled 
to perform. The process, as described by the court below, waa aa follows: 
"The défendants flrst break off the tip of the glass bulb of the lamp, and 
ream ont a hole about one-half inch in diameter. The broken filament Is 
then removed. The new filament, having Its ends cemented into platinum 
sieeves, is then Inserted Irito the glass çhamber, the sleeves being pushed 
down over the two platinum leadlng-in wlres, ànd compressed upon them. A 
tube of glass, made into the shape of a tunnel, Is heated, and placed over 
the hole In the lamp cbaniber. This tube is fused into the open end of 
the bulb, whlch' brings It Into the condition of the ordinary lamp bulb Just 
prlor to exhaustion. The air is then exhaùsted, and the bulb sealed." 

John L. S. Boberts and John Lowell, for appellauts. 
F. P. Msh, Kichard N. Dyer, and W. K. Kichardson, for appellees. 
Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PXJTNAM, Circuit Judgé. In this case the circuit court, on the 
13th' day of December, 1893, entered an order for a prelimtnary 
injunction, and for a writ of injunction to issue accordingly. From 
that order the défendants below, iu accordance with. the seventh 
section of the act establishing this court, took an appeal, which came 
on to be heard on thé 18th day of January, 1894. It does not ap- 
pear that a supersedeas was obtained or asked for. 

A preliminary question was made at the bar touching the nature 
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of the adjudication to be made by thia court on an appeal of this 
oharacter. The appellees hâve brought the attention of the court 
to the ruling of the circuit court of appeals in the sixth circuit, found 
in Blonnt v. Société Anonyme du Filtre Chamberland Système 
Pasteur, 3 C. C. A. 455, 53 Fed. 98, the pith of which is in the closing 
words of a sentence on page é58, 3 0. 0. A., and page 102, 53 Fed.: 

"This court, under the présent appeal, Is not called upon to make any 
final décision as to the validity of the patent or the Infrlngement thereof, 
nor is the considération ol those questions eltber necessary or proper, fur- 
ther than to ascertain whether the order complained of was an Improvident 
«xercise of a légal discrétion on the part of the circuit court." 

It is claimed that the same rule has been reached in the second 
«ircuit in American Paper Pail & Box Co. v. National Folding Box 
& Paper Co., 2 C. C. A. 165, 51 Fed. 229; in the third circuit in 
Consolidated Electric Storage Co. v. Accumulator Co., 5 0. 0. A. 202, 
55 Fed. 485 ; and in the flf th circuit in Hart v. Buckner, 5 C. C. A. 1, 
54 Fed. 925, and in Workingmen's Amalgamated Council of New 
Orléans t. U. S., 6 C. C. A. 258, 57 Fed. 85. The appellees also refer 
to Kichmond v. Atwpod, 2 0. 0. A. 596, 52 Fed. 10, and especially to 
a proposition found on page 24, and to the alleged practice in Eng- 
land and elsewhere, as stated in Daniell, Ch. Pr. (4th Ed.) p. 1462, 
and in High, Inj. (3d Ed.) § 1696. 

We do not flnd it necessary to comment on thèse citations, except 
tx> suggest that that from the second circuit, especially in view of 
Curtis V. Wheel Co., 58 Fed. 784,^ may be found to lean against the 
appellees. If their position is correct, the resuit is that parties 
aggrieved by orders of circuit courts, under circumstances like thèse 
at bar, are disenabled from having "the case" tried on appeal, and 
are eut down to a question whether or not the court below has act- 
ed within the limita of its discrétion. This court has regarded 
the purposes of the section in question as highly remédiai, and has 
not been disposed to clip its wings in any particular; but whether it 
will limit the exercise of its judicial powers as claimed by the ap- 
pellees need not now be determined, because, in either view of the 
question, we should reach the same resuit. We are satisfied that 
tiie order of the circuit court was within the limits of its judicial 
discrétion, and also, on examining the case de novo, that that dis- 
crétion was correcUy exercised. 

The case was heard in the court below on afifidavits, and before 
any answer was filed. It is coneeded that the second claim of the 
patent in controversy, which is the only claim. of which we are re- 
quested to take cognizance, is valid, at least for the purposes of 
this hearing; and, for the same purposes, it is proper to accept 
the conclusions of the United States circuit court of appeals for the 
second circuit, which wiU hereafter be cited, as to the construction 
of the claim and the advance from the prior state of the art which 
It represents. Therefore our conclusions will be without préjudice 
to any question touching the validity of the patent or its construc- 
ition, or the advance from the prior state of the art which it repre- 

* 7 0. O. A. 49a 



273 n;DEiu.]:i KEPOBTSB, vol. 60. 

sents. The only matter really In question before ns la that df In- 
fringement; and even totiching this, inasmùch as the case Is now 
heaM without auswer^ancl on aflidavlts, whateyer conclusion we now 
reach would not necessarily preclude a différent one, if thè case 
shoulâ hereafter corne to us on an appeal ffom a decree èntered after 
a hearîngtOn bill, answer, and proofs. The claim in controversy is 
in the foUowing language: 

"2. Thè conlWnatlon of Carbon filaments with a recelver made entirely 
of glass, ànd conductors passing through the glass, and Irom whlch re- 
ceiver the air la exhausted, fw the purposes set forth." 

Whlle there may be some matters of détail in construction de- 
scribéd in the spécifications which are norel, but as to which the 
court la not now called upon to detenûine whether, if claimed, they 
would hâve been patentable, it appears, on the case presented, that, 
of the éléments in the combination set out in claim two, the carbon 
filament, in use in a vacuum, représenta the entire advance from the 
State of the art, so far as this claim is concemed. Such appear» 
to hâve been the substantial finding in the opinion of the United 
Statea circuit court of appeals In the second drcuit in Edison Elec- 
tric light Co. V. United States Electric Lighting Co., 3 C. C. A. 83, 
52 Fed. 300. The judgmeht foUowing this opinion was filed in the 
court below on the hearing of the motion for the injunction appealed 
from, aiid thé opinion Was probably Idd before that court, though 
the record does not show it. It is, however, submitted for our 
consideratioû without objection, and is certainly to be considered 
on a question of an ad intérim injunction. It contains the foUowing: 

"Edison!» invention was practlcaUy made when he ascertalned the there- 
toforé tiiikiipwn fact that carbon would stand hlgh température, even 
when very attenuated, If operated In a hlgh vacuum, without the phenomenon 
of dlslntegratlon. This fact he utlUzed by the means whlch he has de- 
scrlbed,— a lamp bavlng a fliamentary carbon burner in a nearly perfect 
vacuum." 

As stpong an expression as any of the rule from which flows the 
right to repàir a patented device which has been put on the market 
is found in Chaffee v. Belting Co., 22 How. 217, 223, as foUows: 

"When the patented machine rlghtfully passes to the hands of the pur- 
chaser from the patentée, or from any other person by hlm authorlzed to 
wnvey It, the machine Is no longer wlthln the llmlts of the monopoly. Ac- 
cordlng to the décision of thJs court in the cases before mentioned, it 
then passes outside of the monopoly, and is no longer under the peculiar 
protection granted to patented rlghts. By a valid sale and pxu-chase, the 
patented machine becomes the prlvate indlvidual property of the purchaser, 
and la no longer protected by the laws of the United States, but by the 
laws of the state In whlch It Is situated. Hence it Is obvions that, If a 
person legally acquires a title to that whlch is the subject of letters patent, 
he may Continue to use it untU It Is worn out, or he may repair it or im- 
prove upon It, as he pleases, In the same manner as if deallng with prop- 
erty of any other klnd." 

This, and other expressions of Uke character in the décisions of the 
suprême court, as in Adams v. Burke, 17 Wall. 453, and Hobbie v. 
Jennison, 149 U. S. 355, 13 Sup. Ct. 879, are, however, of a gênerai 
nature, and were made with référence to the interests of the 
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purchaser of a patentéd device as agàinst an extension of the 
patent, or with référence to territorial rights. Out of this rule, 
however, flows the right of repair, on which the appellanta rely; yet 
in no case has the suprême court held that this right is absolut© and 
universal, or that it may not be limited by express or implied restric- 
tions entering into the transaction of the sale of the patentéd ma- 
chine or device. Expressions the other way may be found in WU- 
son y. Simpson, 9 How. 109, 125; Adams v. Burke, 17 WalL 453, 457; 
and Hobbie t. Jennison, 149 U. S. 355, 363, 364, 13 Sup. Ct 879. 
We prefer, however, not to rest the case on any implied réservation 
arising from the nature of the device now in question, although lean- 
ing to an agreement with the circuit court in that particular, as we 
are dear that the work done by défendants is not réparation, but 
reconstruction. 

In considering this proposition, it must be conceded that we can 
draw no direct assistance from Wûson v. Simpson, ubi supra, where 
merely replacing the cutters in a large patentéd combination, con- 
stituting a planing machine, was ail that was done. The only other 
décision of the suprême court brought to our attention which bears 
directly on what constitutes réparation is Cotton-Tie Co. v. Simmons, 
106 TJ. S. 89, 1 Sup. Ct 52, which, while the facts in no two cases 
can be strictly analogous in ail respects, is very persuasive in favor 
of the complainants below. In that case, the third claim of the 
Brodie patent, the combination which made up the cotton tie, in- 
cluded a band and a link or buckle. The court said, (page 93, 106 
U. S., and page 52, 1 Sup. Ct.:) 

"The band In a condition fit for use with the bucide Is an élément In the 
thlrd daim of the Brodie relssua" 

And the court continued on page 94, 106 U. S., and page 52, 1 
Sup. Ct: 

"The band was voluntarlly severed by the consumer at the cotton mlll, 
because the tie had performed Its fimction of conflnlng the baie of cotton 
In Its transit from the plantation, or the press, to the mlll. Its capaclty 
for use as. a tie was voluntarily destroyed. As it left the baie It could not 
be used agaln as a tie. As a tie the défendants reconstructed it, although 
they used the old buckle wlthout repairing that. The case is not lllie put- 
tlng new cutters Into a planlug machine in place of those worn out hy use, 
aa in Wllson v. Simpson, 9 How. 108." 

The court held that Brodie's third claim was thus infringed. 

To paraphrase the above citation, it might be said that the ca- 
pacity of tiie filament in the case at bar for use as such was volun- 
tarily destroyed, not, to be sure, by breakage, but by continuons 
voluntary use, and that, after it was taken out by the respond- 
ents, It could not be used again as a filament. This, however, 
standing alone, may be misleading. Therefore, it is necessary to 
look f urther. 

We need to be careful not to be deceived by the form of things. 
In the planing machine every part might be renewed in succession, 
or every joint might be temporarily taken apart, and every élément 
laid In disorder, without necessarily involving reconstruction. On 
the other hand, in certain stages of use the essence of a device, 
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ttaoogh In appearance only a small portion of it, may be lost, and its 
renewai amount to reconstruction. Whetlier the resuit is this or 
réparation dépends less on the détermination of mies of law, or of . 
successive propositions In a logical séries, than on tlie direct appré- 
hension of questions of fact by the sound mind, trained in the com- 
mon expérience of manldnd, and guided by the évidence laid before 
it. $l^e conclusions which for iSie major part satisfy that appré- 
hension must be accepted, although they may be very far from in- 
fallibilily. In the absence of a crucial test to which ail must yield, 
the oijy aid cornes from varions minor or incidental considérations, 
and their combined effect 

We are dealing in this case, not with a lamp, nor even with a 
so-called electric lamp, but with the particular so-called dectric 
lamp covered by the claim in question hère. In determining be- 
tweei) repîiration and reconstruction, we must deal with the essence 
of ths^t, aad of that only. It may be that for many patented com- 
binations each élément is, for some purposes, of equal value, as 
oUuDied by the appellants; but this raie is limited mainly to the 
question oftbe construction to be put by the court on the patent, 
when that is in doubt. It cannot control the appréhension of 
courts or jupies, when seeking ont the substance of tMngs, with 
référence to the particular détermination whether what is in form 
reconstruction : is in truth réparation, or vice versa. The latter 
question is, as already said, one largely of fact, appropriate in èuits 
at law for a jury, under proper instructions from the court; while 
the rule that, prima facie, ail éléments of a particular combina tion 
are of equal value, or at least essential, is presumably one of law, 
arising sometimes on the face of the patent, and at other times to be 
determined by the court in view of whatever extrinsic facts may be 
applicable. 

The proposition of the appellants that, if the injunction stands, 
it gives the complainants below the same benefit as though the pat- 
ent contained a claim for the filament alone, serves properly to 
caution us, but cannot operate as a définitive limitation on our con- 
clusions. For the latter purpose the argument goes too far. In 
the Téléphoné Cases, 126 U. S., the court said (page 533, and 8 Sup. 
et 778) that other inventors might compete with Bell for the ways 
of giving effect to his discovery, yet in the state of the art as it was 
then the conclusions of the suprême court gave BeU a practical mO' 
nopoly of; that discovery. So, ordinarily, if the new élément in a 
cpmbination is associated in th& claim with additional éléments 
which, in the state of the art, there is no practical method of re- 
placing by others, the patentée obtains the same practical advan- 
tages as though this new élément had been claimed alone, — at least 
untll the art mates new discoveries. Neither in suôh instances, 
nor in the case at bar, is the course of the law to be turned aside 
because the practical resuit may be to give a patentée for the time 
being more than the patent oflBce contemplated, nor is the patentée to 
be deprived of his just rights because under some circumstances he 
gets incidental advantages beyond what he expressly bargained for. 
We do not in twma give the patentée the benefit of a claim for the 
filament alone, nor prohibit its use in aome other combination than 
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that Bet ont in the second claim,, if some ingénions way of making 
Buch other combination is erer discovered. 

The appellants do not bring tliemselves within the expression in 
Wikon V. Simpson, 9 How. 125, renewed in substance in Cotton-Tie 
Oo. V. Sûnmons, 106 U. S. 94, and page 52, 1 Sup. Ct, to the effect 
that temporary parts may be replaced "in accordance with the inten- 
tion of the vendor." While the suprême court has not expressly 
glven thls as a limitation, it may be made effectuai as a permit where 
the facts authorize it In this case the plan of construction, which 
permits no severance of the parts by any ordinary method of detach- 
ment, the sale price of the entire device, about 30 cents, the com- 
paratively large coet of the so-called réparation, the spécial skill re- 
quired to make it, the fact proven that the device is made so cheaply 
that it can be thrown away without substantial loes when the fila- 
ment is worn out, and the expérience that, though the patent had 
run about 13 years, and some 13,000,000 lamps Imd been made be- 
fore respondents below commenced the so-called réparations, de- 
struction of the lamp after the filament was worn out had been the 
rule, distinguish this device in this respect f rom those which preceded 
it, exclude the suggestion of either express or implied assent by the 
patentées to a renewal of the filament, and compel the appellants 
to meet directly the issue of réparation as against reconstruction. 

In the view of the court, the attempted analogy by which the ap- 
pellants seek to maintain their position shows the futility of their 
efforts to do so, and guides the mind to the proper solution of this 
case. Their affidavits contain the following expressions: 

"It seems to me that the replaclng of a carbon filament In a bumed-out 
electrlc lamp does not in any manner change the lamp itself, or its con- 
stituent parts, any more than replacing the wick in a kérosène lamp; and 
the opening of the glass bulb and exhansting the air, and resealing it, in 
order to replace the filament, does not change the construction of the lamp 
any more, nor to any greater estent, than the removal of the glass chlm- 
ney from a kérosène lamp, In order to replace a burned-out wick, and 
then to replace the chimney where it was before." 

"The only thing added to the extingnished lamp is a carlwn filament, the 
same as replacing the old bumt-ont wlck of a lamp by a new one." 

They also use the following: 

"In the above-descrlbed opération of repairing sald incandescent electrlc 
lamp, every part thereof which existed in it when it was a new lamp, 
excepting the filament thereof, exists in the repaired lamp, and it is stlll 
the same old lamp, excepting the filament" 

The suggestion that the worn-out filament in the Edison device 
stands for the old bumt-ont wick of an ordinary lamp is not sustain- 
able. So far from the filament being the mère wick, it is itself 
essentially the lamp; that is, the electrlc lamp of Edison. Every- 
thing else, the globe and the conductors, are, for this case, only the 
chimney, the stand, and the opening for inserting the oU or other 
fluid, found in the ordinary domestic lamp. To make our proposition 
olear, we refer to the fact that the witnesses use with perfect natural- 
ness the expression "arc lamp," although this has no receiver of 
glass, no vacuum, and no oth» detailed incidents of the device in 
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controvérsyi nor anythinl; which stands for tàein. la tfae flrst claim 
of the patent in suit an electric lamp is described, with entire cor- 
rectness, as "eoùsisting of a filament of high résistance, made as de- 
scribed, and secured to m&tallie wires as set forth." The analogy 
fails in esseutial particulars, and, in failing, suggeste a distinction, 
as already said, which. is f atal to the case the analogy was intended 
to support. 

In essence, the filament, duly charged, is the light-giving thing. 
It can give iight without the glass receiver or tlie vacuum, though 
it does it better and longer with them. The glass receiver was old 
and commonj the vacuum and the knowledge of its uses were old, 
though camed forward by Edison's perfected mechanical détails; 
the conductors and ail the other éléments, named and not named, 
are subject to the same observation, exeept only the filament and its 
use in the relations described. If offered without a filament, the 
dévice would be in essence only a mannf acturer's blank, f rom which 
an electric lamp conld be set up, but not the lamp itself. When de- 
prived of its filament, it becomes again a i^ianufacturer's blank. In 
this respect the device is essentially unlike Woodworth's planing 
machine, which woùld commonly and properly be designated as 
such even without the cutters, although, as the suprême court said, 
they formed '*an essential and distinct constituent of the principle 
or cOmbiïiation of the invention." We are speaking now, as said 
before, not ofrwhat is the substance in view of the patent law in 
preparing or eonstruing a claim, but in view of things as things, 
and of a practical understanding of réparation and reconstruction. 
There was np express or implied consent that the filament might be 
renewed, and to rénew it, with or without that consent, was as a mat- 
ter of fact and, in a practical sensé, reconstruction- We therefore 
adopt the language of the court below as foUows: 

"From the very natare of the Edison Invention, I do not see how the glass 
bulb can be opened and a new filament inserted without making essentially 
a new lamp." 

The business under the patent has been long established, manu- 
facturing about 1,000,000 lamps annually. The fundamental basis 
of jurisdiction in equity in relation to patent rights and trade-marks 
is the necessity of protecting established enterprises from the great 
uncertainty caused by inf ringements, and by the difiBculty of measur- 
ing the direct and indirect losses if infringements continue. The 
business of thé défendants below was recently Commenced under 
such circumstances that they must, or ought to, hâve understood 
that they would be subjected to the hazards of this litigation. The 
essential fact% and the validity and construction of the patent in 
question, are not now in dispute. The inferences to be drawn from 
those facts appear to the court to be clear. Thé case, therefore, 
seems particularly appropriate for an ad intérim injunction. 

Whatever order may be made on an appeal of this character ought 
not ordinarily to exclude the court below from its control over an 
ad intérim injunction, and must not ordinarily be construed to hâve 
that effect. In the présent case, the injunction order does not seem 
to hâve been supersedédlby the appeaL With this explanation, 
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we adopt for the présent the fonn of order which. we find in other 
circuits. 
Order appealed from affinned, with costs. 

WEBB, District Judge, concurs in the result 



WOODWARD et al. t. BOSTON LASTING MACH. Ca» 

(Circuit Court of Appeals, First Circuit Marcb 6, 1S84.) 

No. 61. 

1. Patents — Inpringemknt — Estoppel of Assignor. 

The assignment of a patent by the patentée estops hlm, when mied for 
Infringemeiit thereof by the assignée, from denylng patentable Invention. 
S. Bahb. 

The fact that certain persons constnict, use eXperlmentally, and offer for 
sale, machines designed by an Inventor who has prevlously asslgned a 
patent for machines to do the same work, raises a presimiptlon of prlvlty 
between him and them, sufflclent to render applicable to them the same 
estoppel which prevents him from denying patentable invention in the 
asslgned patent 
8, Bame— Différences in CoNSTBUcriONAii Détails. 

Différences In constructlonal détails, constltntlng a possible improvement 
on the Invention of the patent, do not avold Infringement, vrhcn aU the 
essential éléments of the beat fonn of that Invention are retained. 
L Bame— Lasting Machines. 

The Woodward patent No. 248,544, for a lasting and tacking machine, 
4eJd to hâve been Infrlnged by défendants. 53 Fed. 481, afflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the Boston Lasting Machine Com- 
pany against Erastus Woodward, James Barrett, and Thomas Bar- 
rett, for infringement of the Woodward patent, No. 248,544, for a 
lasting and tacking machine. The court below adjudged infringe- 
ment of the second, third, and fourth claims of the patent, but de- 
clared the flrst and fifth claims to be void. 63 Fed, 481. From 
this decree the défendants appeah 

George O. G. Coale, for appellants. 
James E. Majnadier, for appelles. 

Before COLT and PUTNAM, Circuit Jndges, and NELSON, Dis- 
trict Judge. 

COLT, Circuit Judge. This suit was brought against Erastus 
Woodward and others for infringement of a patent (No. 248,544) 
granted to said Woodward October 18, 1881, and duly asslgned to 
the plaintiff, the Boston Lasting Machine Company The invention 
is for a tacking machine which wUl drive only one nail, and then 
stop, and which is actuated by the pressure of a jack. The machine 
covers the combination of three éléments: (1) Fastening-driving 
mechanism; (2) start and stop motions, whereby the machine is 
automatically started and stopped after one tack is driven; and 
(3) a jack for presenting the work to be operated upon to the nozzle 

* Behearing pendlng. 
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of the tacEer>; and provided with contrivances adapted to press the 
work against the nozzle, — ^these parts being so organized that the 
act of placing the work in proper position for receiving the fasten- 
ing by means of the jack starts the driver, drives the fastening, and 
stops the machine. The spécification says: 

"The act of placing the work In proper position for receiving the fastening 
starts the fastening-driving mechanlsm, Mves the fastening, and stops the 
mechanism; and, as the worli Is presented to the nozzle of the fastening- 
driving machine by means of a foot treadle^ It will also be observed that the 
act of depressing the treadle not only places the worlc in proper position to 
receive the fastening. but also causeS' tbe fastening-driving machine to be 
aetuated." 

The défenses relied upon are the invalidity of the patent, and 
npninfringement. 

As to the flrst défense, it is contended that the patent is void 
for want of patentable novelty, in view of the state of the art at 
the time, and especially by reason of a prior patent granted to said 
Woodwsird Angust 30, 1881^ or about three weeks before the date 
of Mb application for the patent in suit. In this prior patent, it is 
said, Woodward describes the real improvement which he made over 
tacking machines which then existed, such as the Holt and Wil- 
liams and Woodward & Broek niachines, which improvement con- 
sîsted in the autômatic start movement in a tacking machine, which 
drives only one nail, and then stops. It is said that the only im- 
provement found in his patent in suit which is not contained in 
his earlier patent is the addition of a jack, which was old and well 
known, and, further, that Woodward suggests in his earlier pat- 
ent the use of such jack, in the following language, found in the 
spécification: 

''I herein describe my Invention as being operated by means of the worlî 
held by the operator, or by a Jack which is moved by the operator, althongh, 
of course, I do not confine myself to this especial manner of opération, as the 
machine may be started by hand or by foot, or in any other désirable way." 

Whatever force there may be in thèse suggestions, it does not 
seem to us that Woodward is. at liberty to urge them as a défense 
in a suit upon his own patent against a party who dérives title 
to that patent through him. It is clearly inéquitable for a patentée 
to sell or assign his patent, and then, in a suit against him for in^ 
fringement by his assignée, to set up that the patent is void for 
want of invention. The assignor of a patentable invention is es- 
topped from denying the validity of the patent, or his own title 
to the interest transferred. He cannot practice the invention con- 
trary to the provisions of his assignment; and, when sued for in- 
fringement, he is not permitted to set up in his défense the in- 
validity of the patent, or his own inability to convey it. 2 Eob. 
Pat. p. 555, § 787; Walk. Pat § 469; Underwood v. Warren, 21 Fed. 
573; Telegraph Co. v. Carey, 22 Blatchf. 34, 19 Fed. 322; Parker v. 
McEee, 24 Fed. 808; Many v. Jagger, 1 Blatchf. 372, Fed. Cas. No. 
9,055; Curran t. Burdsall, 20 Fed, 835; Burdsall v. Curran, 31 Fed. 
918; Eumsey v. Buck, 20 Fed. 697. 

The two parties, besides Woodward, named as défendants, are 
James and Thomas Barrett. It appears by a stipulation in the 
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record that the two alleged infringing machines were designed hy 
Woodward, and constructed according to his designs, and tliat they 
were made, used experimentally, and offered for sale by the de- 
fendants Barrett. In the absence of any further évidence, we 
think this créâtes sueh a presumption of privity between the parties 
that ail are estopped from disputing the vaJidity of the patent. 
Telegraph Co. t. Carey, 22 Blatchf. 34, 19 Fed.S22. 

On the question of infringoment, we entertain no doubt. In the 
two machines constructed by Woodward and which the plaintiÉf 
says infringe the patent, the driver is continuously in opération, 
or, in other words, the automatic starting and stopping mechanism 
contrôla the tack feed only, whUe, in the machine covered by the 
patent, both the tack driver and tack feed are controUed by the 
automatic starting and stopping mechanism. There are also other 
différences in constructional détails, having spécial référence to 
the starting and stopping mechanism. It may be that thèse al- 
leged infringing machines are an improvement npon the invention 
covered, by the Woodward patent in suit, but they still hâve ail 
the esëehtial éléments of the best form of that invention, and there- 
fore must be held to infringe it. 

Decree of the circuit court afSrmed. 



OVAL WOOD DISH CO. et al. v. SANDY CREEK, N. Y., WOOD 

MANUF'G CO. 

(CirciUt Court, N. D. New York. March 5, 1894.) 

No. 5,959. 
1. Patbnts— Pkior Use. 

The défense of prier use must be established beyond a reasonable doubt. 

5. Samb— Two Patents pok Samb Invention. 

After an inventor bas secured a patent for a conca.vo-convex dlsh eut 
or scooped from a bloek of wood by a revolving curved knife working 
alternately with a flat facing-ofC knlfe, and another patent for a machine 
for thus making the dish, he cannot secure a tbird valid patent for the 
process of malilng the dish, as it would be, practically, a new patent for 
matter covered by the prlor ones. Plummer v. Sargent, 7 Sup. Ct. 640, 
• 120 U. S. 442, foUowed. 
8. Samb — Invention — Limitation— Wooden Dishes. 

The Smith patent. No. 273,773, for a wooden dish, is restrlcted by the 
spécification to a dish eut or scooped from a block of wood by a revolving 
curved cutting knife or its équivalent, and as thus construed shows in- 
vention and is valid. 
4. Bame— Invention— Wooden Dish Machines. 

The Smith patent. No. 276,198, for a machine for scooping out wooden 
dishes from a block of wood, and consisting of a revolving curved cutting 
knife and a flat facing knife, shows invention of a high order, and is 
entitled to a reasonable application of the doctrine of équivalents. 

6. Samb — Infrinqbment — Equivalents. 

Infringement of a patent for a machine for scooping out wooden dishes 
is not avolded by making the cutting knife osciUate instead of revolve, 
and the flat facing knife reciprocate vertically instead of revolve around a 
shaft,,for in each case the devices are mechanical équivalents. 

In Equity. Suit by the Oval Wood Dish Company and Seth H. 
Smith against the Sandy Creek, N. Y., Wood Manufacturing Com- 
pany for infringement of certain patents relating to wooden dishes. 
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iàjfeaôÈ Hall, Màttt^on & De iâûgeli^ Arthur Stem, àûd Lysàïider 
Hi!î, for èomplaliiaiitB. - 

James P. Fostier and Andrew Wilson, for drfendant 

OOXJE, tUstrict Judge. Thîsl^ an eqùity action, based upon 
three ïéttérs patent, granted to Seth H. Smith and now owned by 
the compl^inants,' A fouril^ patent, JsTo. 322,017, grânted July 14, 
1885, tQ 8mith. for a lînife for çiitting dish blanks, is included in 
the bill, "ti^t the coiirt decided at the argument that it was not in- 
fi-inged^ : The action is, thereîoré, upon the other three. 

The flïst of the8e,;No. 273,773, was granted March 13, 1883, for 
a woô^eii plata The application was filed November 22, 1882. 
The Second, No. 276,198, was granted AprU 24, 1883, for a machine 
for cutting wooden plates. The application was flled January 27, 
1883;,; .ithe third, ÏNo. 278,828, wàs granted June 5, 1883, for the 
prôce^ fif cutting f rticles from wopd. The application was filed 
January: 31, 1883. In brief, thënj t^ie patents are flrst, for a ma- 
chine, second for the process of the machine, and third, for the 
product' of the machine. 

No. 273,773. 

The spécification of this patent; which is first in order of time, 
says: ,, ?•/ , ' ; , . . j.. , , 

"This invention relates to plates or dlshea for butter, berrles, and for 
other purposes; and ;lt consists of a concavo-convex , ahell segmentai in 
cross-section, and with a level or horizontal upper edge, the same being eut 
or scooped in a single pièce from the face o£ a block of wood, as wlll be 
bereinaf ter fuUy desçribed and partlcularly pointed out in the claims. • • • 
My IhiproVed plateis ire made of wood in a single pièce by cuttlng them 
from the face of a block, across the grain of the latter. This is done by 
means of à. machine whlch I hâve madé the subject of a separate appli- 
cation for letters patent, and which œttiprlses a revplving curved-knife for 
scooping' or cutting thé shells from the tacê of the block, and a flat faclng- 
knife for faclng offthe block after ëftch stroke of thè ciitting knlfe. By 
this facihg-offproceâàj Whlch takés î>la:ce intermittingly With the opération 
of the cuttlHg-knlfe, the upper edge of eaeh shell is leveled off smoothly, 
thus preventing splitting or slivering, and causing ail the dlshes or shells 
eut by the same machine to be of exactly the same size and shape, so that 
they way be nested together in the smallest possible space for transpor- 
tation." 

Ail the claims are involyed. They are: 

"1. A plate or dish eut or scooped from a block of Wood in concavo-convex 
form, as ^n article of manufacture. , 

"2. A plat,^ or dish eut or scooped from the face of a blôck of wood In 
concavo-cèijvex form and segmentally in eross-section, as an article of man- 
ufacture: ' 

"3. A plate or dish consisting of a shell eut or scooped from the face of 
a block of wbod in cpncavo-convex forin and with horizontal upper edges, 
as an article of manttfacture. 

"4. A plate or dish; cohsisting of a sheU eut or scooped from the face of 
a block of Wôod in concavo-convex form, segmentally in cross-section, and 
with horlzOTital upper edges as an article of manufacture," 

The défense is that the claims are too broad and the patent void 
for that reason. 
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No. 276,19a 

The inTention of this patent, as stated in the spécification, re- 
lates to a machine for cutting continuously from a block of wood 
concavo-convex shells, plates or dishes, serving as packages for 
butter, berries and for other purposes. The invention consists in 
certain improvements in the construction of the said machine. The 
spécification describes minutely the construction of the machine 
and ppoceeds: 

"After moving the follower back, a block of wood of the proper slze Is 
placed In the trough and clamped by the dogs. When the machine is 
started the block is fed to the knives or cutters, which are to be so ar- 
ranged in relation to each other and to the feed that the feed shall take 
place after the curved knife complètes its passage across the face of the 
block and before the f acing knife reaches the edge of the same, while the 
latter must nearly or quite complète its throw before the cutting knife 
cornes into action. The functlon of the latter is to eut from the face of the 
block shells or concavo-convex dishes, while the faclng-knife before each 
throw of the cuttlng-knife faces off the block, thus causing the cutting- 
knife to eut always from the face of the blodc, and make ail the shells 
eut of exactly the same size and shape." 

The claims involved are the first and second. They are as fol- 
lows: 

"1. A machine for cutting concavo-convex shells continuously from a block 
of wood, the same comprising in its construction a revolving curved knife 
having both its ends attached to the drlving-shaft, and a facing-knife at- 
tached radially to a shaft located at an angle to the driving-shaft, substan- 
tially as set forth. 

"2. In a machine for cutting concavo-convex shells continuously from a 
block of wood, the combination of a revolving curved knife having both 
its ends attached to the driving-shaft, a faclng-knife attached radially to 
a shaft located at an angle to the driving-shaft, and mechanism for feeding 
a block Intermlttlngly to said knives after the throw of the cuttlng-knife 
and before the throw of the faclng-knife, substantially as set forth." 

The défenses are that, with the claims limited as the défendant 
insists they must be by reason of the prior art, they are not inf ringed. 

No. 278,828. 

The spécification of this patent states: 
' "This invention relates to an Improved art or method of cutting contin- 
uously from a block of wood concavo-convex or curved articles, such as thin 
plates or dishes sui table for grocer's packages and for other purposes; and 
my Invention consists In the improved method of cutting the said articles 
continuously in such a manner that they shall be of exactly the same size 
and shape and with smooth level edges so that no finishing process shall be 
necessary In order to make them ready for the market, this being accom- 
plished by flrst cutting a properly-shaped shell froni the face of a block 
of wood by a single pass of a rapidly-revolving knife having both ends se- 
cured to the shaft or axis on which it revolves in front of the face of the 
block, and next f acing off the block by means of a straight knife or cutter, 
which is secured at an angle to and revolves with a shaft located in a 
Une with the Une of feed. * ♦ • In carrying ont my invention it is my 
purpose to avail myself of a machine embodying in its construction a bent 
or curved knife mounted upon a revolving shaft, by means of which the 
article is eut or sliced from the end of the block, and a straight knife 
mounted upon a revolving shaft at an angle to the first one, for facing oft 
the block. It wlll be understood from this that the plates, dishes or other 
articles eut from the block will be true segmentai In cross section, segments 
of a circle the center of which is the center of the shaft carrying the cutting- 
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knife, whlle In longitudinal sectîoA:tïi1eIr:sliape wUl be regulated by that o( 
the cuttlng-knife. Npw, if a block of wood were fed continuously to a re- 
vblvtojg cuttlng-knifé' arrangea as flescrlbed, îwlthout intermlttlngiy faclng 
ott thé' block, the knlfè would eventnally begln cutting at the edge of the 
block, thBs being llkely to split or sUver the edges of the articles, and 
under ail clrcumstances cutting the edges so thin and uneren that each 
plate, dish, or other article would reqidre to be faced or flnlshed off before 
it would be marketable. By my invention thèse objections are overcome. 
* * * By the process herein describéd wooden plates, dishes, and other 
like articles may be manufactured in a most excellent manner and at a 
trlfllng cost" 

The claims are as follows: 

"1. The herein-descrïbed art or method of cutting concavo-convex wooden 
articles or shells continuously from a block, which consists in cutting sald 
shells from the (ace of the block by a single pa,ss of a râpldly-revolvlng knIfe 
having both ends secured to the shaft or axis on whlch It revolves in front 
of the face of the block, as set forth. 

"2. In the art of cutting concavo-convex wooden articles or shells con- 
tinuoùMy from a block, the herein-describéd process of facing off the said 
block by jnèans of a stralght knIfe or cutter whlch is secured at an angle 
to and revolves wlth a shaft located in a Une with the Une of feed, sub- 
stantlally as set forth. 

"3. The hereîn-described art or process of cxitting concavo-convex wooden 
articles or shells continuously from a block, whlch consists In alternately 
cutting a Shell from the face of said block and faclng off the block by 
means snbstantially as descrlbed, as herein set forth." 

The défenses are flrst, that the patent is void for the reason that 
the patentée conld not hâve a patent for the machine and the product 
and also for the process, within the doctrine of Miller v. Eagle Co., 
66 O. G^. 845, 14 Sup, Ct, 310, and Moeler, etc., Co. v. Mosler, 127 U. S. 
354, 8 Sùp. Ot. 1148, and, second, that ît is functiohal, describing 
merely the action of the machine. Infringement is not disputed. 
Two défenses, applicable to allof thèse patents, relate to an alleged 
prier usé by Dewitt 0. teck and another by James and Wilson Mc- 
Oonnell. 

Pridr Use. 

Neither the Peck nor the McConnell prior nse has been established 
to the satisfaction of the court It is doubtful if the court could 
flnd for the défendant upoù this issue if it were only necessary to 
establish the défense by a prépondérance of proof. Surely the dé- 
fense haa not been established beyond a reasonable doubt. Such a 
doubt will, it is thought, flnd lodgement in any fair, impartial mind 
after reading this testimony. There can never be a decree for a 
défendant in thèse controversies until such doubt ié removed. That 
it exists hère is enough. The Téléphone Case, 126 U. S. 546, 8 
Sup. Ot 778; Tatum v. Gregory, 41 Fed. 142; The Barbed-Wire Pat- 
ent, 143 U. S. 275, 284, 12 Sup. Ct 443, 450; Mack v. Spencer, etc., Co., 
62 Fed. 819. There is a marked contradiction between the witnesses 
of the défendant and the complainants on this issue, but the latter, 
from their surroundings^ their means of knowledge, and the cor- 
roborattng data which tiiey produce, are certainly as likely to be cor- 
rect as the former. The court is not satisfled that what Peck did 
wViS prier to November, 1882, the date of the Smith invention. The 
letter written by Peck in April, 1884, is of itself almost sufladent 
to raise a reasonable doubt This letter is as follows: 
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"Pterson, Mlch., April 7, 1884 
"The Smith Manufacturlng Oo., Delta, Oi— Cents: I am thlnklng qulte 
atrongly of engaging in cutting out bittter-plàtes, and therefore would Ilke 
a machine. We hâve plenty of timber and I hâve a steam power, and 
would lîke Information as to the amount of power used and speed of eut 
ting, alsQ, the royalt}' and sale. Flease Inform me in full. 

"ïoUrs, respectfully, D. W. 0. Peck." 

Is it possible that he could hâve written this letter if he had per- 
fected a machine for cutting butter-plates nearly two years before? 
Clearly not, unless npon the theory that he had become a pronounced 
paranoiac during the intérim. The attempt to establish the prior 
use of the McConnell machine was a complète failure. The Mc- 
Connell structure was not before the Smith invention, but even if it 
had been it would hâve been yalueless as an anticipation. Putnam 
V. Hollender, 19 Blatchf. 48, 6 Fed. 882; Adams v. Jones, 1 Plsh Pat 
Cas. 527. 

The Process Patent. 

Is the process patent valid? It is contended by the défendant 
that it is void in view of what is shown in the dish and machine 
patents, previously granted. The application as originally filed 
November 22, 1892, embraced claims for the product, process and 
machine. On the 9th of January, 1883, the examiner wrote as fol- 
lows: 

"As presented the application descrit)es and claims a machine and a product 
whlch cannot be prosecuted In a single application. • * • A division of 
the case will therefore be required before further action can be had upon 
the merits." 

It will be observed that the examiner did not décide that a patent 
with claims for a process and a product could not issue, but only that 
a patent with claims for a machine and a product could not issue. 
However, as â resuit of this ruling the inventor divided the applica- 
tion, leaving the original spécification to stand for the dish only and 
on the 27th ôf January, 1883, he flled a new application for the 
machine and on the 31st of January, 1883, he filed a completed appli- 
cation for the process. The application for the process patent was 
flled two months after the application for the product patent and 
four days after the application for the machine patent 

Two patents cannot issue for the same invention. This is rudi- 
mentary. Where two such patents issue to the same person the 
second patent is void. The case of Miller v. Eagle, etc., Co., supra, is 
the latest and the most pronounced case on this subject. By that 
décision the following propositions are established: A second 
patent cannot issue to the same party for an invention actually 
covered by an earlier patent, although the claims of the two pat- 
ents may differ, the latter patent protecting certain features of the 
same invention not protected by the earlier patent. When a pro- 
cess and a product are so identical that the former créâtes the 
latter and only so, there are not two distinct and separable inven- 
tions. The subject matter of a second patent, in such circumstan- 
ces, is so inseparably involved in the first as to render the second 
in valid. 

v.60F.no.2— 19 



v^fter» ,ua,tent ta grantedfor an article descrlbed as made by causing it 
tô pasBUfroiigb a certain metbod of opération to prpduce It, as In thls case, 
cuttlflgâwàj^^tbè métal In a certain ;qaànner, and then bendlng what is left 
In a certain toanner, tiie Inventor Canndt afterwards, dn an Indépendant 
apt)llcàtIon, sftcûre à patent for the méthod or process of ciittlng away thè 
metalànd tben bénding It so as to ^oduce the Ideritlcàl article covered 
by the préviens patent, whlch article WaS descrlbé^ lii thàt patent as pro- 
duced by the nièthod or process sought to be coveïed by taklng ont of the 
second pa^pt,';' .Mosler, etc., Oo. v, Jdpsler, supra, 

Turaingapw to the patents in suit it wiil be seen that the first, 
or dishj patent is generally for a concaTO-conTex dish eut or scooped 
from aVbloek of wood by a revoiving curved knife working alter- 
nately Tfvitb a flat facing-off knife, as shown in the patent fOr the 
machine; ; iThe machine patent deacribea with great minuteness 
the detaila of the mechaoism, its mode of opération and the method 
pf making a dish. The process patent, No. 278,828, must, there- 
fore, be declared invalid in view of the prior patents. As was said 
in Plummerv. Sargent, 120 U. S. 442, 7 Sup. Ct 640: 

, "Although there are two patents, one for a process and the other for a 
prodùct, there Is in façt "but one invention." 

The Glaims of No. 273,773 might hâve been included in No! 278,- 
828 and vice versa. A dish niade by the process of the latter 
would, of course, ihfringe the former and a dish which would in- 
fringe the former, when its claiins are properly construed, could, 
upon the proofs, only be made by the process of No. 278,828.. If 
Ho. 278,828 were a fôreign patent No. 273,773 would hâve to be 
limited to expiré at the same time. Accumulator Co. v. Julien 
Electric Co., 57 Fed. 605, 614. In short, after the dish aûd the ma- 
chine patents there was no room for the process patent. 

The other two patents remain to be considered. The funda- 
mental question for thé judge to détermine in every patent cause 
18 whether or not the patentée has done something to beneflt the 
particular art to which the patent relates. Has that art been pro- 
gressed by his contribiitions to it? Is the art better for what he 
hàs done? Would theworld lose anything if the patented struc- 
ture or product were obtitêrated? If this question be answered in 
the affirmative, if the court be convinced that the patentée has 
made a discovery which is bénéficiai to mankind and has materially 
advanced the art to which it refers, then the effort should, be to 
giye the patentée the f ull beneflt of his invention. If the patent 
office has given Mm a patent or a claim which fuUy protects him 
that patent or daim isthe 6ne the court should endeavor to sus- 
taiiL If two valid patents haye been given him and both are nec- 
ëssary for his protèctipn .they should receive libéral interprétation. 
In short, the effort should be to secure protection which is as broad 
as the actual invention. 

The Dish Patent. 

The contention regarding the flish patent is that it must be 
construed so broadly as to invalidate it and regarding the machine 
patent that it miist te construed so narrowly as to négative in- 
fringement. Neither position can be maintained. As has been 
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séen the product patent does not coVer every wooden plate or dish. 
Such a construction would be absurd. The only common sensé 
interprétation of the patent is that it refers to a disb made by the 
machine of the second patent, or its équivalent, or by a similar 
method. This is not left to conjecture. The patent expressly re- 
fers tô the machine and says the plates are made by a revolving 
cutting knife and a flat facing knife working altemately, by which 
process thin, tough, flexible dishes are made of the same size and 
shape which may be nested together in the smaUest possible com- 
pass. A dish having thèse characteristics and the features cot- 
ered by the claims is a new article possessing advantages not ex- 
isting before. A dish not having thèse features, but made by 
hand, for instance, in attempted imitation of the complainants' 
dish would not infringe. The dish of the patent is not carved, 
turned, pressed or sawed; it is a scooped dish — a dish scooped from 
a block of wood by a revolving curved knife, or its équivalent In 
no other way can this dishi be made. 

The Machine Patent. 

Eegarding the machine patent invention is not disputed; at least 
the défendant, operating under a similar machine covered by a 
later patent, is hardly in a position to dispute it. Complainants' 
machine is most complète and ingénions. Mechanical skill could 
never hâve produced it. It required a high order of inventive 
talent The problem to be solved was one of unusual difSculty. 
The dishes must be strong, light, thin and of uniform size, they 
must be cheap, they must not sUver or split or lose their shape, they 
must be capable of being packed in a small space so that they can 
be transported conveniently and without injury. It is idle to as- 
sert that one who bas constructed a machine which bas overcome 
ail thèse obstacles, a machine which has created a new art and 
supplied commerce with over a hundred million of such dishes an- 
nually, is not entitled to a place among inventors. Moreover, as 
before stated, he is entitled to libéral treatment at the hands of a 
court of equity. 

AU of the éléments of the patented combination are concededly 
old. Indeed, the Lackersteen, English patent, which describes 
a machine for making match sticks, contains ail the éléments but 
the curved knife, and the Manning patent, which covers a machine 
for making barrel staves, contains aU of the éléments but the fa^ 
cing-off knife. Thèse are the defendant's best références. Nei- 
ther singly nor united would they suggest the combinations of the 
claims involved. The same assertion can be maintained if to the 
Lackersteen and Manning machines are added ail the bread cutters, 
the peach stoners, the straw cutters and the vegetable slicers with 
which the record abounds. So far are thèse removed from the 
complainants' machine that it is thought they are entitled to 
a reasonable application of the doctrine of équivalents. No ma- 
chine ever did before what the Smith machine does and the com- 
plainants are entitled to hold as an infringement a machine which 
does the same thing and accomplishes the same resuit, even though 
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the parts are ingeniously changed for the purpose of avoiding in- 
f ringempqt The claims miglit hâve been broader, Nothing in 
thp State of the art reqiiired the limitations upon which the de- 
feûâaait relies, and it should be the endeavor of the court not to 
permit thèse limitation^ to deprive tiie inventer of the fruits of 
his intention if it can be done without violence to the weU-known 
canoni^.of construction. 

Infringement. 

The flrst machine used by the défendant concededly did not in- 
fringe the machine patent for the réason that it employed no fa- 
cing kâife and the dishes made by this machine did not infringe 
the third and fourth claims of the product patent for the reason 
that they did not hâve horizontal upper edges. Subsequently a 
machine was used by the défendant which possessed every élément 
of colnîplainants' combination. The only material différences are 
that defendant's cuttlng knifé was made to oscillate instead of re- 
volve and the facing knife to reciprocate verticaUy instead of re- 
volve around a shaft. Both move in the same plane and do iden- 
tically the same work, That this construction was adopted for 
the putposes of évasion is very apparent It iS thought that the 
changes adopted by thè défendant were équivalents for the parts 
Whicn perfortned thé identical fUûctions in the combinations of the 
claihté find'this is trué of both the machines used by the defend- 
a:nt v^hi^i contained facing-off knivea The fact that the facing- 
off was àbne in the second machine by two knives, each cutting 
bàlf wày àcross the face of the block is immaterial. 

The èônaplaihants are entitled to a decree fOr an injunction and 
an accotujting upon the Claims of No. 273,773 and the flrst and sec- 
ond claims of No. 276,198, but without costs. 



THE HÀÏTIAN KBPUBLIO. 

KODIAK PAOKING OO. v. THB HAYTIAN REPUBLIO. 

(District Court, D. Oregon. February 26, 1894.) 

No. 3,624. 

ADMIRAiTT-^PBOCESS — COMSTEUCTITB LbvY. 

Where a vessel Is in the custody of the marchai, his receipt of a war- 
rant of arrest in another suit, with intent to levy It, is a constnictive 
levy, notwithstanding that he retums the warrant "wlthheld," because 
he was advised that he had no right to make service on a vessel in 
custody, as it was, at the suit of the United States. 

In admiralty. On exceptions to service. Libel by the Kodiak 
Packing Company against the steamshlp Haytian Kepublic. Ex- 
ceptions overruled. 

0. E. S. Wood, for libelant. 

W. H. Gorham and O. F. Paxton, for claimant. 

BEIiLINGEB, District Judge. On and prior to January 17, 1894, 
the steamship Haytian Republic was in the custody of the United 
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States marshal by TÎrtue of process issued in tht suit of the United 
States in a cause of forfeiture wherein tlie Northwest Loan & Trust 
Company, through Hartmaa, its receiver, in the state circuit court for 
Multnomah county, was claimant. On said date a decree was signed 
and entered by the judge of this court, dismissing the libel of the Unit- 
ed States, and directing the marshal to deliver the ressel to said re- 
ceiver. Previous to this, and on the 22d day of December, 1893, 
a warrant for the arrest of the vessel was placed in the hands of the 
marshal in this suit, but, on the advice of the attorney for the 
United States that he had no right to.make service upon a vessel held 
in a suit by the United States, he "withheld," according to the ex- 
pression in his return, such process. Hartman and his attomeys 
had notice of this suit and process. On January 17th the marshal, 
acting upon the belief that he was required to maie a seizure under 
such second process, and aiso to deliver the possession of the vessel 
to the receiver as the order of the court directed, undertook to dei 
liver the possession of the vessel to Hartmaa, receiver, in pursuance 
of the direction in the order, and simultaneously therewith to arrest 
her on the writ already in his hands for service. Upon thèse facts 
the receiver claims that the right and possession of the vessel are in 
him, and that this court is without jurisdiction in the suit of the 
Kodiak Packîng Company, and upon this ground he excepts to the 
libel of the latter herein. 

The receipt by the marshal of the warrant of arrest in this suit, 
the first levy being in force, operated as a constructive levy, and 
an actual levy was unnecessary. ïn re Smith. 2 Ben. 433, Fed. Cas. 
No. 12,973; Cresson v. Stout, 17 Johns, 116; Van Winlde v. Udall, 
1 HiD, 559. In the case last cited the sheriff had levied on ail the 
property in question in that suit under an exécution in favor of one 
party. Then came the plaintiff's exécution, the mère receipt of 
which by the sheriff, it was held, operated as a constructive levy. 
The first writ having been subsequently withdrawn, that of the plain- 
tiff took complète effect, the levy under it becoming absolute. This 
case is not taken out of the opération of this rule by what the mar- 
shal thought, or did or did not do, in deciding not to make a seizure 
while the property was held under the process already levied by him. 
The warrant was received by him for service, and with the intention 
on his part that it should be served. Nothing further was necessary 
or legally possible to be doue. He could not seize or arrest what 
was already in his possession under arrest. That he thought some- 
thing of that kind necessary does not alter the effect of what was 
already donc. Nor does it make any différence that he undertook 
to go through the ceremony of restoring the vessel to the claim- 
ant, and simultaneously therewith seizing her. There was nothing 
in this jugglery to afifect the rights of parties or the jurisdiction of 
the court There was no intention on the part of the marshal to 
lose possession of the ship. Hartman and his attorney, standing by, 
both knew perfectly well that the marshal had a second warrant 
of arrest, and that he held it for service. The fact that both the 
marshal and the receiver seem to hâve been laboring under the 
mistake that some further ceremony was necessary to constitute 
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a. let$ ©f ! thB "second warrant' dôes not mate the receipt tty tlie 
marsliailoftsùoh warrant auythe leâs effective to constitute a levy. 
The proctors for the cla-imant, in a brief flled herein, say: 

"Where ai6 offlcer bas thé property In CTStody tinder a prior right, ho 
may mal^e a second levy by; makîng a return to that effect, thereby show- 
Ing bl8 . Intention to be to hold tbe property under the second writ, sub- 
ject to thé flrst, Thl3 he dlfl, not do inthe case at bar. , It wUl be con- 
tended h;y counsiel for llhplànt thftt there has been a constructlve levy, 
but the recorà shows an hitfentlon nbt to' miake even a constructlVe levy." 

Thë imiarslial does not Inàke à Be<:ppâ levy by makinghis return to 
thât efléct. ' The retutn isnb part oî the levy. It is.merely evi- 
dehce of it, ànd may be nlade at any tù^e, and is subjèct to ameiid- 
ment or cûirrection to confom to thefact The fact in this case 
is, aa alfeâdy stated, that the marshaidlâ in tend that there should be 
a levy niade under the èecQnd. procès^, and he held such process for 
that purpose. The law gives to thèse facts the conséquences of a 
levy. It tn^kes them operate as a leyy, ;^hich became absolute on 
the dismissai of the suit of the govemment; and this conséquence is 
not affected by the marshài's beUef thaï .sômething more was neces- 
sary, or by his intention that spmething ïnore should be doue, or by 
his faUure to make a return, which, for that matter, may yet be made, 
showing a levy by a simple holding under a secoitd writ subject to the 
first, instead of the return which he did make. The exceptions are 
overruled. 



THE NEW IDBA. 

MARK V. THE NEW IDBA et aL 

(District Court, S. D. Mississippi, W, D. February 6, 1892.) 

Maritime Liens— Wages—Assignment. 

A clalm for nuiritlme wages is assignable, and the lien also passes 
by the asslgnment, so tbàt the assignée is entltled to enforce such lien 
in his own name 

In Admiralty, Intervention of Harvey Kockwood in suit by 
Bobert Mark against the steamboat New Idea and barges. Decree 
for intervener. . 

A. M. Lea, for intervener. 
M. P. Smith, for claimant. 

NTLES, District Judge. In the matter of the proceeds of the 
steamboat New Idea and barges, heard on the intervention of Harvey 
Bockwood,. who sues as the assignée of certain daims for maritime 
wages, I hpld that thèse daims are assignable. I do not think the 
asslgnment divests the lien. In Cobb v. Howard, 3 Blatchf. 525, 
Judge Nelson says, "It is every day's practice, in tihe admiralty, to 
aUow suit to be brought in the name of an assignée of a chose in 
action." Im The Hull of a New Ship, 2 Ware, 203, Fed. Cas. No. 
6,859, Judge iWare examined the point on principle and authority, 
and held that the debt due a material man could be assigned, and 
that the hypothecation went with it The gênerai rule of equity 
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is clear, that what a man has he may assign, excepting for wrongs 
of a Personal nature, such as slander and assault The convincing 
reason is that given bj Judge Ware in the case cited, that "the 
debtor cannot be injured by the assignment, while the créditer would 
lose part of the beneflt of his security if he cannot assign." In this 
State (Mississippi) it is settled law that the lien of a mechanic, material 
man, or laborer may be assigned. In the case of Kerr v. Moore, 
54 Miss. 288, the court say: 

"The decided welght of authorlty and reasoning, accordlng to our view, Is 
In favoT of the assignability of the lien of the mechanic, and the rlght of the 
assignée to assert his claim and enforce the lien In the same manner and 
to the same estent that the mechanic could. We hold that the lien of a 
laborer for wages is assignable, and that the assignée can enforce it, just as 
the laborer could. This view better accorde with the gênerai policy of our 
law, and the spirit and purpose of the act wbich gives the laborer a Uen, 
than the contrary view." 

In the last édition of Jones, Liens, § 1788, the law is thus stated : , 

"The assignment of a debt secured by a maritime lien carries with it the 
lien security, where the parties so intended, and if the assignment be abso- 
lute the assignée should pfoceed in the admiralty In his own name;" dting 
numerous cases. 

Judge Blodgett, in the case of The American Eagle, 19 Fed. 879, 

says: 

"ïhere is no doubt some seeming authority In support of the exception, 
but I think the more rellable and better-considered cases are In favor of 
sùpporting the lien in behall of the assignée, or jçivlng him ail the setnulty 
which the original credltor had." 

The debtor cannot, certainly, be injured by an assignment The 
oreditor might lose, if he cannot assign. As far as I hare been 
able to ascertain, I think it has been accepted doctrine in this dis- 
trict that maritime lien claims were assignable. Let a decree 
be entered ta accord with the views herein expressed. 



THE JOURNEYMAN. 

SHARP V. THE JOURNEYMAN. 

(District Court, N. D. New York. March 8, 1894.) 

Bbambîi — 'Wagbs— LiBEL AGAiiîST Vbssel— Set-Ofp. 

XJpon proceedings In rem against a barge for wages due a mariner, 
the elaimant cannot set off a debt due by the libelant to a thlrd person, 
who has assigned such debt to the mastw personally. 

In Admiralty. Libel by John Sharp against the Journeyman 
for wages. Decree for libelant. 

Bovingdon & Brown, for libelant. 
Cook & Fitzgerald, for elaimant 

COXE, District Judge. John Sharp, the libelant, during the 
summer of 1893, at Cleveland, Ohio, shipped as mate upon the barge 
Journeyman and worked in that capacity for 19J days. He has not 
been paid, and the question is what shaÙ be his per diem compensa- 
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"•flofl.' ; No written 6ônti*LÇt was signéd ànd he seeks to récoter the 
MgMiest wages paid àt Gléyeland for a similar voyage within the 
thi«e*nibiiths prior to ht» shipping, pursTiant to section 4521 of the 
RetiSëd fetatutes of the United States. The libelant ihsists that 
the highèst priée paid dtiring this period was $1.50 per day, the 
claiihant that it was but |1 per day. I am inclined to think that 
the weight of évidence shows that $40 per month was the liighest 
price paid at Cleveland for similar voyages, in barges of the size 
and carrying capacity of the Journeyman, during the months of 
,May; ifuné, and July, 1893. This would make the sum due the 
libelant for wages |26. He also seeks to recover |9.62, which he 
allèges the master agreed to pay for extra labor. This agreement 
is positively denied by the master. The burden is upon the libel- 
ant to satisfy the court by a prépondérance of évidence that this 
inherently improbable agreement was entered into. He has not 
dôné so. It is unnecessary, therefore, to décide whether such an 
agreement could lawfulljr be entered into between master and mate. 
2 Pars. Shipp. & Adni. 42, 43. The libelant also allèges that he 
paid |7.35 for the beneflt of the barge, and this claim appears to 
be undisputed. There is therefore due Mm $33.35, less |5 paid 
him on account, or $28.35 in aU. The évidence regarding the al- 
leged tender need not be considered, for even though the court 
should flnd upon this issue with the claimant it would not aid him, 
for the reason that it is clear that if made at ail the tender was 
inadéquate in amount and insufSicient in law. Boulton v. Moore, 
14 Fed. 9^2; The Cornelia Amaden, 5 Ben. 315, Fed. Cas. No. 3,234; 
The Sovereign, Lush. 85. 

The claimant seeks to recover $25 as a counterclaim. It is al- 
3leged that Ella Penny, the cook on the barge, lent the libelant that 
■ siim and assigned her. claim to the master of the barge prior to the 
flling of the libel. It is though t that this sum cannot be recovered 
in this action. It is a claim against the libelant held and owned 
by D. Finlayson personally. This is a proceeding in rem against 
the barge to recover wages due a mariner. Finlayson cannot set 
off the libelant's personal debt to him against the debt of the bai*ge 
to the libelant. I am not familiar with any case where claims so 
highly favored as mariners' wages hâve been defeated by such as- 
signments. Willard v. Dorr, 3 Mason, 161, 171, Fed. Cas. No. 17,- 
680; Dexter V. Munroe, 2 Spr. 39, Fed. Cas. No. 3,863; Pars. Shipp. & 
Adm. 433. The libelant is entitled to a decree for $28.35 and costs. 



THE VIOLA. 

HAWKINS V. THE VIOLA. 

(District Court, S. D. New York. March 6, 1894.) 

Bhippiwo— Damages— AcT Fbb. 13, 1893 — Vessbls Mutualit at Fault— Lia- 
BILIT7 FOR Cargo Damage. 

Section 3" of tbe act of February 13, 1893, was not designed to re- 

lleve bne -TOSsél, at tbe expense of the other, In cases of collision by 

• mutual fault, Tlie prior rtiles of apportlonraent are to be adliered to 
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as closely as possible. Hence, when damage has occurred by reason 
of the mutual fault of two vessels, the damages of the two vessels, 
Includlng Personal effects, (which are to be treated as part of the ves- 
sel,) are flrst to be made even. The North Star, 1 Sup. Ct. 41, 106 U. 
S. 17. Either vessel whose cargo has been damaged cannot be chargedj 
dlrectly or Indirectly, with any part of the loss suffered by her own cargo, 
nor can any offset against the carrying vessel's clalm for her own damage 
be made by the other vessel on account of what the latter must pay for 
the carrying vessel's cargo damage; but the daim of the cargo of 
the carrymg vessel must be reduced by the amount -which would, be- 
fore the passage of the above act, hâve bèen chargea against such 
carrying vessel, or against the moneys payable to her. 

Owen, Gray & Sturges, for libelant. 
Wing, Shoudy & Putnam, for respondent. 

BEOWN, District Judge. As stated in the previous décision in 
this case, (59 Fed. 632,) it seems to me beyond doubt, that congress, 
by the act of February 13, 1893, (27 Stat. 445,) did not intend to 
legislate generally concerning the rights or liabilities growing ont 
of collisions, but designed only to deal with the carrying vessel and 
her own cargo. Upon that view, ail the principles and raies of 
décision previously applicable as to the apportionment of damages 
in cases of mutual fault should be still foUowed as closely as pos- 
sible, and no more changes admitted than the évident intent of 
the above-named act nécessitâtes. The two fundamental princi* 
pies, now fully established by the suprême court, (1) that each ves- 
sel in fault shall bear an equal portion of the whole loss; and (2) 
that the innocent cargo owner may recover in fuU from either ves-> 
sel, (The Alabama, 92 U. S. 695; The Atlas, 93 U. S. 302,) must 
still be applied so far as is compatible with the new act; but as 
thèse mies hâve in the past been subject to modifications in par- 
ticular cases, through the opération of the Umited liability acts, 
so the act of February 13, 1893, imposes further modifications upon 
both thèse rules as applied in particular instances. The owner 
of the carrier vessel being no longer liable for the losses sustained 
by her own cargo through faults in her navigation, is not bound 
to admit, in case of her total loss, of any offset in favor of the other 
vessel for the half of what the latter may be bound to pay on ac- 
count of the cargo of the former; and this introduces an important 
modification of the moiety mie as heretofore administered. 

On the other hand, there Is not the least indication in the act 
above named that it was the intention of congress to relieve the 
carrier vessel at the expense of the other vessel in collision cases; 
that is, to increase the liability of the latter beyond her former lia- 
bility under like circumstances. Such a resuit is not only plainly 
outside the scope of the act, but would be in itself so unjust that 
the third section of the act ought not to be so construed or applied 
as to work that resuit. This will be avoided by the simple and 
natural construction of section 3 as meaning that the cargo loss, 
i. e. so much of it as would previously hâve been charged against 
the carrier vessel, shall now be borne by the cargo owner. This 
will leave the liability of the other vessel in collision in eveiy case 
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precfedj/' as bèfpre the act; and such is the construction wbich, 

it seçniS fb iûë, ought to be adopted. ' 

Tbis ôonstruction i^ furthèr reçommended by the nature pf the 
diffeiseni provisions of the act ofFebruary 13, 1893, which seem to 
eâm &t & aott of aâji;istmeut or compromise of opposing interests. 
The flr^:^)twQ sectipais, ifliisable fhe ship from treeing herëelf from 
certaiii iliabilities to hejr cargo by niimerous restrictions which hâve 
been hepetofore rery widely inserted in bills of lading; and in re- 
tura for th«8e beneflciali provisions iû favor of the cargo, the cargo 
seems designed to bear the losses f roin f aulty navigation that would 
hâve previously been charged uppn tbe ship. If that is the design 
of the act, it would be incompatible with it to permit the cargo 
owner to turn upon the other véssèl to recover what the act dis- 
ables Mm from recovering from his own, to the increased détriment 
of the othér vesseL 

Again,> the third section of the act is broad enough literally to 
exempt thei other vessel entirely. It is by construction àlone that 
this result is avoided, ii e. on the tlew that the act was not de- 
àignedtoaffect the relations betwéen the cargo and other vessels. 
Consi^tency, therefor^ requires that the extent of the liability of 
the othèr vessel as flxed by the previous lavi';, should remain un- 
changed. V Until further âdvised, thérefore, thé adjustment of the 
varions fdemands in cases of collision by mutual fault, will be made 
upon tte principle that neither vessel is to be charged with any 
greatèria^regate since this act than she would hâve been chai^ed 
before«i under like cirdumstances; that the losses to thé two ves- 
sels theknselves should be first made even, (The North Star, 106 V. 
S. IT, iX 'Stop. Ot 41,) iiifcluding personal effècts, which are to be 
treated aâ part of the vessel; that the carrying vessel cannot be 
charged for any jpart of the loss suffered by her own cargo directly, 
or indirectly, nor can any offset against her claim to damages be 
made by the other vessel on account of what the latter vessel must 
pay for that cargo damage; but that the same ofEset which would 
hâve been formerly allowed against the carrying vessel, or against 
the moneys payable to her, should now be deducted from the claim 
of her cargo. 

This construction, wLile closely adhering to the apparent intent 
of the act of 1893, works the least possible change in the funda- 
mental équitable principles of division in cases of mutual fault, 
as prévioasly applied. • Under this construction the cargo owner, 
whenever the surviving vessel is of sufflcient value, will always be 
paid at lea«t one-half his losa, and sometimes in fuU; as where the 
damages to the cargoes on beth vessels are equal. 

If Vfespeis A. and B. are each damaged $10,000, ànd only A.'s 
cargo ïdamaged — say |5,O00 — B. should pay $2,500 for half the 
cargo damage; for B. thns bears one-haU the whole loss as before. 
If A.'sioss was $2,000, and her ^^argo's $4,000; B.'s $8,000, and her 
cargo's |6;000; then B:, after receîving $3,000 from A., should pay 
A.'s cargo in fuU, since that would not exceed half the aggregate 
loss; while A. should pay B.'s cargojbut $5,000, as this would reach 
A.'s limitof half thé enitiré loss; amid A> iCoùld not ofiset against B.'s 
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claim any further payment to B.'s cargo. If the cargo losses had 
been |5,000 each, each would be paid in full. 

If A. and her cargo were each damaged 110,000, while B. and her 
cargo sustained no damage, A.'s cargo loss might be required to 
be paid in full by B. before equalizing the losses between the two 
vessels alone, if such payment could be lawfully offset by B. against 
A.'8 loss of 110,000. But as A. is in no way responsible for any 
part of her own cargo loss, I do not see how such payment by B. 
could be avaUed of as an offset against A.'s claim for half her dam- 
age; and since B.'s aggregate liability should not be increased 
under the act of 1893, tiie mode indicated in the case of The North 
Star, supra, must, I think, be foUowed in ail such cases. 

The présent case is, in principle, like the last illustration. The 
loss of the libelant's ressel, including freight and personal eflects, 
was about $5,930, and that of her cargo about f 1,300; the damage 
to the Viola about $260, and to her cargo, nothing. The libelant's 
vessel and cargo were a total loss. The Viola has been sold, and 
her proceeds, in the registry of the court, less the marshal's ex- 
penses, amount to about $3,440. Upon the adjustment of the costs 
and marshal's fées, Tirtually paid by the défendant, a balance of 
$111.74 against the libelant reduces his claim on his vessel's ae- 
count with interest to about $2,723, against the Viola to equalize 
the loss between the two Tessels. As no part of the cargo loss 
can be offset against the libelant, the cargo must bear one-half of 
that loss itself, and the défendants pay the other half, which will 
make up the amount which the défendants would previously hâve 
been called on to pay. After paying those amounts, the surplus of 
the proceeds of sale wUl be about $70, which wiU, therefore, belong 
to the défendant. 

Decree accordingly. 



LA CHAMPAGNE. 

SEWALL et al. v. LA CHAMPAGNE. 

(Circuit Court of Appeals, Second Circuit. February 27, 1894.) 

No. 58. 

Collision — Lights— Evidence. 

Testimony of tlie ofBcers and looliouts of a steamer that no green 
light was seen on a scliooner until just before collision, and that the 
light was afterwards examined and found to be dim and insufflcient, 
Md to overbalance the évidence of the schooner's wltnesses that the 
light was properly set, sufflcient, and burning brightly. 43 Fed, 444, 
afflrmed. 

SaMB — SCHOONER MiSTAKEN FOR PiLOT BOAT— SPEED. 

A steamship approaching New York harbor saw a torch bnrned ahead 
or a little on her port bow, slightly above which appeared, at Intervais, 
a whlte light lilie the masthead light of a pilot boat. Supposing it to 
be such, the steamer bittued a torch as a signal for a pilot, and there- 
after another torch was burned on the stranger, which was talien for 
an assent. Being misled as to distance by the small space between the 
torch and the supposed masthead light, the steamer, after changlng her 
course a point to starboard, continued at 13% knots, until she came suâ- 
denly upon the étranger, which proved to be a schooner wIth an Insuffi- 
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, cient green Ught, and a collision ensned. Held, th^t t-he' steamer was not 
In fault for mistaklnè the schooner ïor a pllot bciàt, or for malntaining 
her speed under the bellef that the latter would matieuver to tring to 
ioiï her.lée side. 43 Fed. 444,. reversed. 

Appôal frpm the District Court of the United States for the 
Southern District of New York. 

Thèse are cross appeals from a decree of the district court, south- 
ern ^istriçt of New York, made on February 14, 1893, awarding 
libelants oné-half the damages sustained by their schooner through 
a collision with the steamship La Champagne, which occurred 
about 5:30 a. m., February 25, 1890, on the Atlantic océan, 25 
miles to the southward of Shinnecock light. Both vessels sus- 
tained d^in^ge, and the district judge held them both in fault. 43 
Fed. 444. 

Jones &'GoTin (Edward K Jones, of counsel), for appellants. 
©weni Grày & Sturges (F. D. Sturges and E. L. Owen, of counsel), 
for appelée. 

B^fô|^^"|VALLACE, LÀCOMBE, and SHIPMAN, Circuit Judges. 

L^^PJÏÈE, Circuit Judge. The schooner was bound from Darien, 
fra,, 1;o Bath, Me.j the steamer, into the port of New York, from 
Havrt. According to the libelants' contention, the schooner was 
sailing uftijer reefed sails on a course about N. N, E. by her compass, 
makingfrom three to.four knots an hour. The weather had been 
ioggy, anà at the time of the collision had partially cleared, so 
that li^is and objects could be seen at a considérable distance. It 
was the laate's watch, ^d he was on deck, with a man at the wheel 
and another on lookout The masthead light of the steamer was 
discovered four or âve miles distant, bearing, as the libel says, "ofl 
the schooner's starboard bow," and subsequently the steamer's red 
light came into view about two miles distant, and bearing abaft 
the schooner's starboard beam, The mate watched the red light 
for a while, and, believing the schooner was not seen, burned a 
torch to the leeward of the mainsaU. Subsequently, by directions 
of the captain; he bumed a second torch, and, while it was buming, 
the captain came on deck. After this second torch, as the schoon- 
er's witnesses testify, the steamer burned one. When about a mUe 
and a quarter off, both colored lights of the steamer appeared, head- 
ing directly for the schooner. The steamer's hull shortly appeared, 
heading towards the schooner, whereupon a gun was flred on the 
latter. Thé steamer then ported her helm, shutting out her green 
light, and, coming on with little, if any, diminution of speed, struck 
the schooner forward of her fore ri§;ging on the starboard side. 

The district court held the schooner in fault for haring an "insuflQ- 
cient green light." The witnesses for the schooner testifled that 
both lights were properly set, sufflcient, and buming brightly. AU 
the ofiicers and lookouts from the steamer testifled that no green 
light was seen on the schooner while the vessels were approaching, 
except that the steamer's captain thought at one time that he 
could make one out. The steamer'» witnesses also testify that 
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îmmediately after the collision thé gWen light vfa& examined, and 
f ound to be buming so dimly that it could hardly be seen. We do 
not find in the case anything which "will warrant our disregarding 
the conclusion of the district judge upon that disputed question 
of fact, especially as an examination of the évidence bas failed to 
convince us that tbe steamer approacbed the schooner astern of the 
range of her lights. "AU agrée," says the district judge, "that 
the steamer was first seen forward of abeam. The pleadings say, 
'[off] the starboard bow.' With that simple fact, and with the 
steamer's speed of 13J knots, and a course such as to expose her red 
light only, I find it impossible for the steamer to hâve got two points 
astern of the schooner's beam, so as to be out of the range of the 
schooner's green light, as the witnesses of the latter testify she 
was." To this argument we find no satisfactory answer in the 
pleadings or the proof. The libel makes no suggestion that the 
steamer's masthèad light, when first seen, was abeam, and the testi- 
mony from the schooner to that effect has ail the appearance of an 
afterthought. The décision of the district judge holding the Belle 
Higgins in fault for having an insufficient green light is therefore 
sustained. 

The évidence from the steamer shows that she was going at a 
speed of 13^ knots, her full speed being 17^, on a course S. 59 W. 
magnetic. Compétent and eflicient offlcers were on her bridge, 
compétent and attentive seamen on the lookout. The first seen 
of the schooner was a torch light, either ahead or a little on the 
port bow. It was inferred that it was' that of a pilot boat, and, as 
La Champagne was in search of a pilot, she burned a torch herself 
on her port side to indicate that she wished to take one. AU 
the witnesses from the steamer who gave évidence as to the burning 
of her torch, save one, testify that it was bumed prier to the 
schooner's second torch. The master and mate of the schooner 
testify that the steamer's torch was not bumed until after the 
schooner had burned two; but the wheelsman on the schooner 
corroborâtes the statement of those on the steamer that her torch 
was bumed after the schooner's first, and before her second, one. 
The district judge has expressed no opinion as to the order in 
which thèse torches were burned. The weight of évidence seems 
to us strongly to support the contention of the steamer, and, in 
the absence of any expression of opinion upon that point by the 
judge, who saw the witnesses, we hâve reached the conclusion that, 
eubsequently to the buming of the steamer's torch, one was burned 
by the schooner. With the exception of the captain, who, very 
shortly before collision, thought he saw a green light, and asked 
the second captain, a man of excellent eyesight, if he saw it, ail the 
witnesses from the steamer testify that they saw no colored lights 
on the schooner before collision. The ofScers of La Champagne, 
moreover, testify that they saw a white light, not visible contin- 
uously, but which "disappeared from time to time, exactly like 
the lights on pilot boats which are hidden by masts and by the sails, 
the same as it a vessel were heaved by a swell or a wave." They 
further testify that, when the torches were bumed on the schooner, 
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thls |T|Ç|^jje light appeared l^at a little distance atiove them, where- 
upon, sùpposing it to be tte masthead light of a pilot boat on station, 
they tafé?red that tlie Tessel displajing it was a long way ofE. The 
steanïer's course on flrst sighting was changea one point to star- 
board, and, having signaléd with their torch for a pUot, and re- 
ceivéd, as :they supposed, an assent by the second torch bumed on 
the sch01t>^ér, the coiiuaandant telegraphed "Attention" to the en- 
gihe, àii4 garç directions to prépare the ladder and the lantern to 
take the pfiot on board. la Champagne continued on her changed 
cours^ ^t the same speed until the explosion of the gun on the 
Belle; i^iggins disclosed her sails, and that she was "cutting off the 
steamçr's course perpen^çiilarly." Thereupon her course was chan- 
ged haxdto starboard, engines reversed, and put fuU speed astem. 
NeTeythelçss, the Tessels came in collision. 

Thé district judgeliLeld the steamer in fault becauee (1) she mis- 
took i^ixè schooner for a pilot boat, and (2) did not sooner reduce her 
speed, 

There waa evidencip f^m some of the witnesses called by the 
steamier that at or iiàïnçdiately prior to the collision they saw a 
lighted làntern on thè schooner's af ter house. Another of them 
(who went on board the schooner with the steamer's captain) saw 
a lantern there af ter tjxè collision, and was instructed to put it 
out, as well as the side lights, when the schooner was abandoned. 
The captain of the schooner admitted that there was a lighted 
lantern, b^ Tjoard, but î^id it was in the oil room untîl, after colli- 
sion, it was brôiight q^i. to read the steamer's name by. Whether 
or not there was such # light on the after house while the vessels 
were àpproacMug each other is an issue the district judge does not 
express any opinion iipQi». He does hold that "there was no light 
on the schooner, that could possibly présent the appearance of the 
white mastheàd light required of pilot boats by the rules of naviga- 
tion." The weight of évidence eeems to indicate that there was a 
lantèm oû the after house. Certainly, unless the testimony of 
the steamer's pfficers istp, be whoUy discredited (and the district judge 
did not discrédit them), they saw something luminous on or about 
the schooner, other than the torches or the invisible green light. 
The district judge reachèd the conclusion that, whatever it was 
which was thus visible to them, it "cannot be deemed to hâve been 
justifiably confounded with a pUot's mastheàd light" In this part 
of the case we are dealing, not with a fault of the schooner, but 
with the question whether the navigators of the steamer had sufQ- 
cient gronnds for their mistaken belief as to the character of the 
schooner. There is nothing to indicate that they hâve deliberately 
fabricated the statement that they saw an intermittent white light. 
The district judge credited their évidence generaUy. That they 
were compétent and experienced m^riners is practically conceded. 
ïhat they were watchful and vigilant, scrutinizing the approacMng 
vessel carefully, is hardly dîsputed. That they believed what they 
saw to be the mastheàd light oiE a pàjlot boat on station is abundantly 
established. Not only do thieyitestwy to such belief, but their entjre 
condiiçt in making préparations for receiving a pilot aboard con- 
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ÛTtaa BVLch testimony. When séveràl compétent marinera, who, 
in the couree of a long expérience in océan navigation, hâve become 
accustomed to see probably hundreds of mastliead lights on pilot 
boats, in ail conditions of wind and weatber, reacb concurrently 
the conclusion that a light which they see and carefully observe 
is such a light, a court is reluctant to substitute its judgment, 
upon appearances it has not seen, for theirs. Moreover, we must 
assume that the mistake which the officers of the steamer made 
as to the character of the schooner would hâve been corrected be- 
fore the former had advanced beyond the safety limit betvfeen the 
two, had the schooner displayed a sufScient green light to be ob- 
served by those who were watching her. Thus the schooner's 
fault induced the continued belief that she was a pUot beat, even 
if, as her witnesses say, the lighted lantern was in the oil room. 
But, as stated above, we think the weight of testimony is that it was 
On the after house. The burning of a torch by the schooner after 
the steamer had bumed one naturally confirmed the belief as to 
her character, such signal being the recognized one agreeing to 
sènd a pUot aboard in compliance with the stéamer's request It 
would not be expected that an overtaken vessel, whose first torch 
had eyidently been observed, since the steamer herself had signàled, 
would immediately bum another. We are of opinion, therefore, 
that the error of judgment by the officers of the steamer touching 
the character of the schooner was not a fault for which respondent 
should be held liable. 

This conclusion practically disposes of the other fault attributed 
to the steamer, viz. that she did not check her headway sooner. She 
did stop and reverse at f ull speed, immediately upon discovering, 
by the illumination which accompanied the flring of the schooner's 
gun, that the latter was not maneuvering to come alongside and 
put a pilot aboard, but was crossing the stéamer's course from port 
to starboard. But it ia claimed that she should hâve slackened 
speed sooner, even though she supposed the schooner was a pilot 
boat which had assented to her request to send aboard. The offi- 
cers of the steamer who saw the intermittent white light say that 
it appeared such a short distance above even the second torch that, 
supposing it to be at the masthead, they inferred the schooner 
was a long distance off. They changea direction a point to star- 
board in order to put the schooner a little more on the port hand, 
and thus make it more easy for the pilot to come up to the steamer. 
They continued on at the reduced speed of 13| knots, postponing 
further maneuvers tUl the vessels should be nearer to each other, 
and supposing they were approaching a vessel which had a common 
purpose with themselves, viz. to approach near enough to the proper 
side of the steamer to send a pHot aboard in a small boat. Before 
condemning the steamer for thus keeping on, when the circum- 
stances justifled a belief that the other vessel was not a sailing 
vessel, bound, under the rules, to keep her course in présence of a 
steamer, but was one which had agreed to co-operate in maneuvers 
appropriate to accomplish the common purpose, the court should 
be satisfied that the failure to diminish ^peed was a maneuver dan- 
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geI^I>ns eyen had th^ ecilioioner been reaUy what shé seenjgd. . Of 
this W(8 are not satisûWd. Because slie collided with a schooner 
required by the twentyrseçond rule to hold her couree, it by no 
njeans follows that she wonld hâve collided with a pilot beat not 
80 required by ride, and which had agreed to a maneuver that did 
not conteinidate her crcfssing the steamer's course. In this con- 
nection thé direction of the wind is a material circumstance to be 
considered. The district judge makes no flnding as to its direc- 
tion. "The wind, as [the schooner] claims, being light from the S. 
W.," is the only statement on that subject in the opinion. Two 
witneases ifrom the deck of the schooner testified before the answer 
of the steamer had indicated. its theory of the collision. One of 
thèse,, the steward, "couldn't tell the direction of the wind;" the 
other, the helmsman, testified that he "couldn't tell the direction, 
but tba,t it was on the port side and more aft," "on the quarter," 
and thafc the schooner'» sheets were not off. The mate of the 
schoppçrj who testified qn the trial, was not asked as to the direc- 
tion, Qf the wind. Her çaptain, who also testified on the trial, had 
left the deck at 4 a, m., before which time, as he said, the wind had 
been ! "sofltheast, foggy and thick," but was then '^hauling away," 
and h© i^sjpected a strp»g northwester. He was not asked as to 
the direction of the wipd when, ou the mate's report, of the ap- 
proaching steamer, he again came on deck. The captain of the 
steamerj however, puts the wind at W. N. W., insisting that his 
recollection is perfectly clear that he had the wind continuously, 
even after he had changed his course one point to starboard, on 
the starboard hand. The second captain says that before the 
change of course the "wind came from about four points from the 
starboard hand." The other witnesses on both sides were not ques- 
tioned on this point, which eeems not to hâve been especially con- 
tested on the trial. Fropi such évidence as there is we bave 
reached the conclusion that the port side of the steamer was her 
lee side. As it is the custom of pilots to come aboard on the lee 
side, and as the schooner was already on the lee side, it was to be 
anticipatedthat, if shç were a pilot boat, sh© would run on until a 
little on the lee bow, an^d there come to. That she would keep on 
across the bows of the steamer was not to be anticipated. Under 
ail the circumstances of this case, we do not think the steamer 
is chargeable with fault for not sooner reducing speed. The case ia 
materiallys différent from The City of Washin^on, 6 Ben. 146, Fed. 
Cas. No. 2,770; Id., 11 Blatchf. 487, Fed. Cas. No. 2,771. 

We are not satisfied that by coming to port, instead of to star- 
board, when the explosion of the gun disclosed the character and 
course of the schooner, the collision would, as libelants claim, hâve 
been avoided. 

The decree of the district court is therefore reversed, with cc-sts 
of appeal, and cause remanded to that court with directions to 
dismisa the libel, with costs. 
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RTJBY CANYON GOLD MIN. 00. et al. v. HUNTBR et aL 

ELDEE et al. V. WHITE et al. 

(Circuit Court, W. D. South Dakota. March 1, 1894.) 

Rbmovai, of CAtrsBB— Timb op Bemoval. 

A) case Is not removable under the act of March 3, 1887, § 3, after the 
tim'e flxed by the state statute or the rules of the state court for the dé- 
fendant to answ^ or plead, eren though the Urne has been extended by 
stipulation and by order of court. 

Thèse were two suits brought in a court of South Dakota, one 
by the Euby Canyon Gold Mining Company et al. against David 
Hunter et al., and the other by William S. Elder, as administrator, 
et al., against Thomas White et aL The défendants removed the 
suits into this court, and a motion is now made to remand them. 

Martin & Mason, for complainants. 
Edwin Van Oise, for défendants. 

SANBOKN, Circuit Judge. Motions to remand thèse cases are 
made because, while the pétitions and bonds for removal were flled 
in a state court within the time flxed by stipulations of the parties 
and orders of the court extending the time beyond that flxed by 
statute for the défendants to answer (as the parties and the court 
might lawfuUy do under the statutes of South Dakota), they were 
not flled within the 30 days within which the défendants were re- 
quired by those statutes to answer or plead to the complaints in 
the absence of such stipulations or orders. Comp. St. S. D. §§ 4908, 
4939. 

The provision of section 3 of the act of March 3, 1887, as cor- 
rected by the act of August 13, 1888 (25 Stat. 433, Supp. Eev. St. 
p. 613, § 8), which requires the pétition for removal to be flled in 
the state court "at the time, or any time before the défendant is 
required by the laws of the state or the rule of the state court in 
which such suit is brought to answer or plead to the déclaration 
or complaint of the plaintifl," is imperative, and requires the péti- 
tion to be flled within the time flxed by the statute (where the stat- 
ute fixes it), or within the time flxed by the rule of court (where the 
rule of court fixes it), and not within any time that a défendant may 
obtain by stipulation with the plaintifl, or by order of court This 
construction secures uniformity in the practice, prevents delays, and 
I think is in accord with the évident intention of congress. It was 
not within any time that a défendant might procure to be given 
him by the court or his opponent, but within the time flxed by the 
statute, that congress intended the pétition should be flled. Spang- 
1er V. Eailroad Co., 42 Fed. 305; Velie v. Indemnity Go., 40 Fed. 
545; Austin v. Gagan, 39 Fed. 626; Dixon v. Telegraph Co., 38 
Fed. 377; Hurd v. Geïe, Id. 537; Delbanco v. Singletary, 40 Fed. 
177; Bock Island Nat. Bank v. J. S. Keator Lutmber Co., 52 Fed. 
897; Eailroad Co. v. Daughtry, 138 U. S. 298, 303, 11 Sup. Ct. 306. 
The pétitions for removal in this case were not flled before the de- 
v.eOF.no.S— 20 
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fendants were required by the laws of South Dakota to answer or 
plead té 'tB.% èoDiplàmt. l?h.fey Ivére too late. 
Th.e motions to remand nwist be granted. 



. TJNITJ3D STATES y. B. O. ENIGHT CO. et aL 

(Glrcalt Court, B, D. Pennsylvania. January 80, 1894.) 

Monopolies— ïsi'EBSTATB Commeeck— Sugab Tbdst. 

Act Gong. July 2, 1890, déclares "every contract, conibinatlon in the 
form of a tri;st or otherwlse, or consplracy, In restraint of trade or com- 
merce among the several statea or wfth forélga nations" Illégal; prohibits 
any perstfn frotn attempting to monopollze, or combining or consplring 
wlth any ot^rarperaon to monopollze, aniy part of the trade or commerce 
among the seyeral states, or wlth forelgn nations; and Invests the cir- 
cuit cou^s Wlth jurisdlctlon to restrain violations of the âCt Beld., that 
a comblllàtloln whose object is to enable a single company to manopoUze 
and control th© business of reflnlng and selling sugar, by buying up ail 
competing concems in the United State?, is not in violation of this stat- 
ute; for It constltutes no restriction upon, or monopoly of, commerce be- 
tween the states, but, at most, only makes It possible for the promoters 
of tl^e combltiatlôn to resteict or monoixjllzè sùch commerce, should they 
80 désire. 

Ellery P. rnghftni, V. S. Atty., and Eobert Ealston, Asst. U. S. Atty. 
John Gt. JiMnmn and R. G. McMurtrie, for défendants. 

BUTLER, DMrîct Judgëi The bill charges, in substance, as 
follows:- ■■:i!.>J:'' '■■■■■■■■■:. !.^' '. 

E. G. KJaight Gompany; Spreckels' Sugar Refining Gompany, Frank- 
lin Sugar Eéfiniûg Company and the Delaware Sùgar House, were, 
untQ on or about March 4, 1892, independently engaged in the 
manufacture aiïd sale of riefiiied suga*. That they were competitors 
with the AmerlGàn Sugar Rèflning Gompany and with one another; 
^ind that they were engaged in trade with the sèveral states and 
with foreign nations. That the American Sugar Reflning Company 
had, prlor to March 4, 1892, obtained the control of ail the sugar 
reflheries in the United States, with the exception of the Eevere, 
of Boston, and the refineriéa of the said four défendants. That the 
Eevere produced annually about 2 per cent., and the said four dé- 
fendants about 33 per cent, of the total amount of «ugar refined in 
the United States. That in order that the American Sugar Reflning 
Gompany might obtain complète control of the production and priée 
of refined sugar in the United States, it and John E. Searles, Jr., 
acting for it, entered into an unlawful and fraudulent scheme to 
purchasé the stock, etc., of the said four défendants by which they 
attempted to obtain control of ail the sugar reflneries in this dis- 
trict for the purj^ose of restraining the trade thereof among the other 
states. That in pursuance of this schéme, on or about March 4, 
1892, John E. Searles, Jr., entered ihto a contract wlth the défend- 
ant Knight Gompany and individual stockholders nained for the 
purchasé of ail the stock of the said company, and subsequently de- 
livered to the éaid défendants in iexchange therefor shares of the 
American Suèàr Reflning Gompany. Thàt on or about the same 
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time the said Searles entered into a similar contract with the 
Spreckels Companj and individual etockholders and made a simUar 
contra«t with the Franklin Company and stockholders and «/ith 
the Delaware Sugar House and stockholders. 

The biU further avers that the American Sugar Kefining Company 
monopolizes the manufacture and sale of reflned sugar in the United 
States and controls the price of sugar. That in making the said 
contracta the said Searles and the American Sugar Eeflning Com- 
pany combined and conspired with the other défendants named to 
restrain trade and commerce in reflned sugar among the several 
States and foreign nations. That the said contracta were made 
with intent to enable the said American Sugar Reflning Company to 
monopolize the manufacture and sale of reflned sugar among the 
several states. 

The material facts proved are that the American Sugar Eeflning 
Co., one of the défendants, is incorporated under the laws of New 
Jersey and has authority to purchase, refine, and sell sugar; that 
the Franklin Sugar Eeflnery, the E. C. Knight Company, the Spreck- 
els Sugar Eeflnery, and the Delaware Sugar House, were incor- 
porated under the laws of Pennsylvania, and authorized to purchase, 
reflue and sell sugar; that the four latter Pennsylvania companies 
were iocated in PhUadelphia, and prior to March, 1892, produced 
about 33 per cent, of the total amount of sugar reflned in the United 
States, and were in active compétition with the American Sugar 
Eeflning Company and with each other, selling their product where- 
ever demand was found for it throughout the United States; that 
prior to March, 1892, the American Sugar Eeflning Company had ob- 
tained control of ail reflneries in the United States, excepting the 
four Iocated in Philadelphia, and that of the Eevere Company in 
Boston, the latter producing about 2 per cent of the amount reflned 
in this country; that in March, 1892, the American Sugar Eeflning 
Company entered into contracts (on différent dates) with the stock- 
holders of each of the Philadelphia corporations named, whereby it 
purchased their stock, paying therefor by transfers of stock in its 
Company; that the American Sugar Eeflning ■ Company thus ob- 
tained possession of the Philadelphia reflneries and their business; 
that each of the purchases was made subject to the American Sugar 
Eeflning Company obtaining authority to increase its stock $25,000,- 
000; that this assent was subsequently obtained and the increase 
made; that there was no understanding or concert of action between 
the stockholders of the several Philadelphia companies respecting 
the sales, but that those of each Company acted independently of 
those of the others, and in ignorance of what was being done by 
such others; that the stockholders of each company acted in con- 
cert with each other, understanding and intending that aU the stock 
and property of the company should be sold; that the contract of 
sale in each instance left the sellers free to establish other re- 
flneries and continue the business if they should see fit to do so, and 
contained no provision respecting trade or commerce in sugar, and 
that no arrangement or provision on this subject has been made 
since; that since the purchase, the Delaware Sugar House Eeflnery 
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tas t)éè(|i ppçrg-teà in conjonction >iitîi the Spfeckels Eeflnery, and 
the Jt, p.' ]^iglit Keflneiy in connectl6;n with thé Franklin, this com- 
bination Tjeing made âpparently |pr reasons of èconomy in conduct- 
ing the business; that the amount of sugâr refined in Philadelphia 
bas béep increased since the purchases; tbat the price bas been 
sligbtfy èidvanced since tbat event, but is still lower than it bad 
been îôr some years before, and up to witbin a few niontbs of the 
sales; tbat about 10 per cent, of the sugar refined and sold in tbe 
United States is refined in other reflneries tban tbose controUed by 
tbe Amerioan Sugar Eefining Company; tbat some additional sugar 
is produced in Louisiana and some is brougbt from Europe, but tbe 
amount is not large in eitber instance. 

Tbe object in purcbasing tbe Pbiladelpbia refineries was to ob- 
tain a grea,ter influence or more perfect control over tbe business 
of refining fiind selling sugar in tbis country. 

Are tiiie,' défendants' acts, as above sbown, probibited by tbe stat- 
ute of Ï§9.Ô, relating to trade and commerce? Tbe provisions in- 
volved are iaW ïollows: 

Sectlop' 1^ EVery contract, comblnation Uj,the fonp bf trust or otherwlse, 
or cOnspîPa<iy, In restralnt of trade or comnierce among the several states, or 
with forelgH nations, is hereby declared t» be illégal. Every person who 
eiall make.àny such contract or engage in any such comblnation or conspir- 
acy, shall't» deemed gullty of a misdemeanor, and, on conviction thereof, 
shail be punished by a fine not exceeding flve thousand dollars, or by im- 
prlsonmeàt not exceeding one year, or by both said punishments, in the dis- 
crétion Of the court. 

Sec. 2, Every person Who shall monopollze, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize any 
part of the trade or commerce among the several states, or with foreign 
nations, shall be deemed guilty of a misdemeanor, and on conviction thereof, 
shall be punished by fine not exceeding five thousand dollars, or, by Imprlson- 
ment not exceeding one year, or by both said punishments, in the discrétion 
of the court 

Sec. 4. The several circuit courts of the United States are hereby invested 
with jiffisdiction to prevent and restraln violation of this act; and it shall 
be the duty of the several district attorneys of the United States, in theit 
respective districts, under the direction of the attomey gênerai, to instituts 
proceedings in equity to prevent and restraln such violations. Such pro- 
ceedings may be by way of pétition setting forth the case and praying that 
such violations shall be enjoined or otherwise prohlbited. When the par- 
ties Complained of shall hâve bepn duly notified of such pétition the court 
Sihall proceed, as soon as may be, to the hearing and détermination of the 
case; and pending such pétition and before final decree, the comrt may at 
any time make such temporary restralning order or prohibition as shaÛ be 
deeined just In the promises. 

Tbe principal questions raised are: 

First, do tbe facts sbow a contract, combination or conspiracy to 
restraln trade or commerce, or a monopoly witbin tbe légal significa- 
tion of tbese terms? 

Second, do tbey sbow sucb contract, combination or conspiracy to 
restrain or monopolize trade or commerce "among tbe several states 
or witb foreign nations?" 

Tbird, can the relief ^ought be bad in this proceeding? 

In the view I entertain the first and tbird need not be considered. 
The second must receivé a négative answer, and this wiU dispose 
of the controversy. 
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Th.e fédéral governnient possesses no jurisdiction over the con- 
tracta, business or property of individuals witMn the states — except 
to collect reTenue for its support. Its powers are derived exclu- 
sively from the constitution. It has none otlier than such as are 
directly or impliedly conferred by that instrument; and the latter 
contains no suggestion of authority to intermeddle with such prop- 
erty rights. By the eighth section of article flrst, congress is em- 
powered "to regulate commerce with foreign nations and among the 
several states, and with the Indian tribes." In pursuance of this 
power the statute of 1890 was enacted; and as the terms employed 
show, congress was duly careful to keep within the limits of its au- 
thority. It is "trade and commerce among the several states and 
with foreign nations" that the statutes seek to guard against re- 
straint or monopoly. 

The contracta and acts of the défendants relate exclusively to the 
acquisition of sugar refineries and the business of sugar reflning, In 
Pennsylvania. They hâve no référence and bear no relation to com- 
merce between the states or with foreign nations. Granting thère- 
fore that a monopoly exists in the ownership of such refineries and 
business, (with which the laws and courts of the state may deal,) it 
does not constitute a restriction or monopoly of Interstate or inter- 
national commerce. The latter is untouched, unrestrained and open 
to ail who choose to engage in it. The plaintiff contends, however, 
that such monopoly in refineries and reflning incidentally secures a 
monopoly of commerce among the states. This position, however, 
is unsound; the déduction is unwarranted. The alleged control of 
reflning does not of itself secure such commercial monopoly; and at 
présent none exists. The most that can be said is that it tends to 
such a resuit; that it might possibly enable the défendants to secure 
it, should they désire to do so. Whether it would or not dépends on 
their ability with this advantage to control such commerce. They 
hâve not tested this ability by attempting to control it, nor shown a 
disposition to do so. They sell their product, and purchasers may 
use it in such commerce, or otherwise as they choose. At présent 
the défendants neither hâve, nor hâve attempted to secure, such com- 
mercial monopoly. As before stated, if they hâve a monopoly it is 
in refineries and refining, alone — over which the plaintiff has no ju- 
risdiction. If they should retire from business, close their refineries 
or dévote them to other purposes, the plaintiff could not object. 
This might and doubtless would indirectly produce some disturb- 
ance of or interférence with such commerce, but it would not bring 
the défendants or their projJerty within the jurisdiction of congress. 
Numerous instances might be cited, where contracta, business ar- 
rangements and combinations indirectly affect Interstate and inter- 
national commerce without bringing the parties to them or their 
property within this jurisdiction. It is the stream of commerce 
flowing across the states, and between thran and foreign nations, 
that congress is authorized to regulate. To prevent direct inter- 
férence with or disturbance of this flow alone, was the power grant- 
«d to the fédéral government. Congress has therefore no authority 
-over articles of merchandise or their owners, or contracts or combi- 
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nationfliirespecting lUieûi, 'which hâve npt entered into tliis stream, 
or haidng entered, hatè patssed out It may proMbit and punish 
ail actà jwhioh are inteaded and directed to resti^in or otherwise 
interfère with or disturb ench commerce, but it can go no furtlier. 
ToeJttenditsauthorityto business transactions which hâve no direct 
rela,tioj|i)ito itbis commerce^' but wMch may incidentally affect it, 
and to ownership and rightsin property not involved in such com- 
merce, because it may possibly become so involved, would be unwar- 
rantedLbyjjthe terms of the constitutional provision, or the statute, — 
would; drâwjwithin the jurisdiction of congress most of the business 
transactions and property of individuals vrithin the states, and 
would DBBt the jurisdiction of the states accordingly. A, large pro- 
portion! 5Qf ithe contracts which men enter into, and of the changes 
which they make in their business and business relations, may and 
probabl^ jdô afifect such commerce. The diminution or increase of 
produetîioai in agriculture or manufactures, changes f rom one branch 
of business or trade toanother, aU incidentally tend to this resuit. 
State législation prohibiting or restraining the manufacture or sale 
of certain articles of merchandise, or increasing their cost by exact- 
ing license feeS) hâve the same indirect tendency. Such législative 
restraint of tiie manufacture or sale of poisons and alcoholic liquors, 
and even the increase in the cost or price of property by taxation, 
could only be sustained by favor of the fédéral government, in a dif- 
férent view of its power. 

The discussion need not be extended; the question is not new. It 
was fully considered in à case which arose under the statute — In 
re Greene, 52 IFed. 104 — and the opinion of Jackson, J., (now of the 
suprême court,) is so clear and satisfactory that I am restrained f rom 
quoting what he says only by the désire to be brief. Veazie v. Moor, 
14 Howir668, S74; Coe v. Errol, 116 U. S. SlT [6 Sup. Ct 475]; Kidd 
V. Pearsoui 128 U. S. 1 [9 Sup. Ct 6], — aie to the same efEect The 
cases of U. S. v. Greenhut, 50 Fed. 469, and In re Corning, 51 Fed. 
218, cited by the plaintiff, are in aflfirmance of this view, rather than 
against it. Every elemânt of combination and monopoly shown 
hefe was averred in the indictments under considération there. It 
was held, however, that no offense against the statute was set out, 
no interférence with interstate or international commerce being 
charged. The cases did not fail through matter of form or technic- 
allv. but because the facts averred did not constitute an offense 
against the United States. 

In the cases of U. S. v. Jellico Mountain Coal & Coke Co., 46 Fed. 
432; Manufacturing Co. v. Klotz, 44 Fed. 721; Dueber Watch Case 
Manufg Co. V. E. Howard Watch & Clock Co., 55 Fed. 851, cited by 
the'plaintiff, this question was not considered or raised. 

People V. American Sugar Reflning Co., 7 Rey & Corp, (Cal.) 83, 
and People v. North River Sugar Reflning Co., 16 N. Y. Civ. Proc. 1 & 
6, [3 N, Y. Supp. 401]; Id., 54 Hun, 354 [7 N. Y. Supp. 406],— were 
suits in state courts and involved questions of state law, only. 

The bill must be dismissed, with costs. 
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SANDERS V. DBVBJRBTIX et al 
(Circuit) Court of Appeals, Blghth Circuit February 12, 1S94) 

No. 831 

1. Partition— PossBssioNT—JnRisDiCTioîr. 

The circuit court of the United States oannot entertaln a bill to parti- 
tion lands where the complainant has been disaelsed, and the lands are 
hèld adversely by the défendants, and the purpose is to recover poese» 
slon of the premlses in dispute as well as to partition thern, even though 
Buch a pEoceeding may be maintalned In the courts of the state. 

2. Samb— BiLi>— Dbmdbrkr. 

Where a bill for partition does not state that the complainant Is selsed 
or possessed of the laud, and shows that the land is withln a city, and 
has been Bubdivided into numerous lots, clalmed by différent persons, it 
wlU be construed, on demurrer, as showlng that the complainant has 
been disselsed. 

3. Equitt Pbaotice — Dismissai. withodt Préjudice. 

A dismlssal of a suit in equity on the ground that there is an adéquate 
remedy at law should be wlthout préjudice to the rlght to sue at law. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Suit by Antoinette C. Sanders against Thomas Devereux and oth- 
ers for partiQon. The suit was dismissed on demurrer. Complain- 
ant appeals. 

This was a bill flled by the appellant, a citizen of the state of Illinois, 
against more than 100 défendants named in the complaint, who were, for the 
most part, citizens of the state of Kansas, to obtain a partition of the N. W. 
% of the S. W. 14 of section 23, In township 27, range 1 E., in Sedgwlck 
county, Kan., which tract of land appears to be within the corporate limits 
of the city of Wichita, The bill contained the following averments, In sub- 
stance: That on December 11, 1873, Iiindley Lee and wife conveyed the 
property in question to George A. Sanders, the husband of the appeUant, as 
trustée for their three miner chlldren, to wit, Walter L., Alice B., and Fannie 
A. Sanders. That sueh deed had the effect, under the statutes of Kansas, of 
conveying dlrectly to the three chlldren aforesaid an egtate in fee simple in 
said lands, which they held as joint tenants, and not as tenants in conimon. 
That Alice B. Sanders died on February 19, 1876; that Fannie A. Sanders 
died on February 22, 1870; and that the title to said property thereupon be- 
came vested in Walter L. Sanders, the surviving joint tenant. That Walter 
L. Sanders subsequently died, intestate, on July 20, 1888, leaving no wife or 
chlldren, and that by vlrtue of his death hls mother, the présent appellant, 
became entitled to an undivided one-half of the above-descrlbed property, 
under and by virtue of the laws of descent of the state of Kansas. The bill 
of complaint further disdosed that on the 3d day of March, 1883, subséquent 
to the death of her two children, Alice B. and Fannie A. Sanders, the appel- 
lant, Antoinette 0. Sanders, had joined with her husband, George A. Sanders, 
in a deed to Thomas Devereux, which on its face purported to convey the 
whole property abore described, and the entire title thereto, to said Devereux, 
with fuU covenants of warranty. It was further dlsclosed by the blU that 
on March 7, 1883, George A. Sanders had executed a fmther conveyance of 
the same property to said Devereux, which was signed by the grantor as 
trustée for his children, Walter L., Alice B., and Fannie A. Sanders, two of 
whom were then dead. The appellant averred that she joined her husband 
In executlng the deed of March 3, 1883, In the bellef that her husband was 
thereby conveying some Interest which he then had in the property, and that 
her signature was necessary to relinqulsh her Inchoate right, under the laws 
of Kansas, in and to the real estate of hér said husband, which he was then 
conveying. She further averred that she did not intend to Joln, and did not 
In fact Joln, In the covenant of gênerai warranty which that deed contained. 
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The bill also averred In substance, that Thomas Derereux conveyed the prop- 
erty in controversy to.Jobn M.fSteele oa March 17, 1883, by a warranty deed 
whieh pinrpprted to convey the whole property and the entire title; that on 
Novemb^ 5, 3:883, Steele, In like manner, conVeyed the land tô A. 0. Payne; 
that on September 30, 1884, Payne platted the property, laying It off Into 
blocks, wlth streets and àlleys, and caused the plat to be duly filed and re- 
corded iinder the name o( Collège Hill addition t» the dty of Wlchita; that 
Payne théi^àfter sold and colW^fyed by warranty deed various portions of the 
prdpériy 'wMch had been iaiiiS platted, to sèyeral différent grantees, and in 
such' deedâ deserlbed the prèperty sold by subdivisions and lots, according 
to 'thé Pèe&rded plat. The blU further Sh6wed that thereafter certain por- 
tions of sftîd property had beéh shbdivlded into smaller lots, and had agala 
been'platted as "Hillslde Subdivision of Collège Hill Addition," and as "Le- 
nore Addtticm to the City of Wlchita." The appellant averred that the plat- 
ting of the property last aforesaid was done without her knowledge or con- 
sent, and that the aforesaid deeds, purporting to convey the whole title to the 
property therein described, -were each madeand delivered tvithout her knowl- 
edge or consent. She also averred that ail of the persons nàmed as défend- 
ants in the bill were seveoally claiming some interest in the property, the 
précise .nature of whlch she was unableto state, under the two deeds ex- 
ecuted by herself and husband on March 3 and March 7, 1883. The bill 
contained no averment that at the time the suit was instituted the complain- 
ant waà.sçisM or possessed of any portion' of the property in dispute, or 
that she had ever been in possession of the same or of any part or portion 
thereof. The circuit cou^t sustained a général demurrer :to the complaint, 
for want of ëqtiity, and thereiipon entered a final decree dismissing the same. 
To reverse that décree the éoniplalnant has'prosecuted an appeal to this court 

Almerin (îillett (L. B, Kellogg, on the brief), for appellant. 
David Sfliiytli (Creorge L. Douglass, C. H. Brooks, Edwin W. Moore, 
W. E. StaBle(7, and J. K Home, on tlie brief), for appeUees. 

Before C!Ali)WELL and SANBOBN, Circuit Judges, and THAY- 
EB, District judge. 

THAYER^ District . Judge, after etating the case as above, de- 
livered the opinion of the court 

The first question which deserves coûsideration on this appeal is 
whether, ûnder the avennents of the complaint, a fédéral court sit- 
ting in Kahsas has any jùrisdiction to administer équitable relief. 
The bill may be eearched in vain for any allégation that is tanta- 
mount to a direct averment that the; appellant is now seised and 
possessed of any part or parcel of the lands which form the subject- 
matter of the Controversy, whîle thé strongest inference arises from 
several allégations, an^ from the whole scope and ténor of the com- 
plaint, that she has been actually disseised, and that the property 
is now occupiçd in severialty by numeroûs persons, who are holding 
the same advèrsçly to the àppeUant. The biU shows that she is a 
nonresident of the state of Kansas; that more than 10 years ago, 
being then a nonresident, she joined with her htisband in a deed 
contalhing a çovienant of gênerai warràûty, which pùrported to con- 
vey the wholç pïoperty and the entire title; th^t jnany deeds of a 
like character> affecting certain portions of the land, hâve since 
been made by divers aind Éundry persons claiming under the convey- 
ajice executed by* the ajipellant and her husband; that the entire 
property has bèén platted; as an addition to the city of Wichita; and 
that portions thereof hâve been subdivided into smaller additions 
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to the same city. We are no donbt authorized to infer from what 
is âlleged in this respect that for eight or ten years, at least, the 
property bas been situated witMn the corporate limite of a large 
city, and bas frequently changed hands, and been to some extent 
improved; and this fact, taken in connection with the number of 
persons who hâve been made parties to the bill, justifies us in further 
assuming that some of the défendants are now in the actual pos- 
session of their sereral holdings, and are claiming the same ad- 
versely to the appeUant, and disputing the validity of her alleged 
title. Under other circumstances, for example, if the bUl fairly 
showed that the tract sought to be partitioned was country property 
or wild land, we might hold, even in the absence of any allégation 
as to possession, that enough facte are aUeged to enable the com- 
plainant, at common law, to maintain an action for partition, upon 
the theory that a légal title to land carries with it a constructive 
possession; but as the case stands, on the arerments of the présent 
complaint, no presumption can be indulged in that the property 
is Tacant and unoccupied. On the contrary, we cannot shut our 
eyes to the fact that the présent proceeding is eTÎdently a déclara- 
tion in ejectment stalking in the guise of a bill for partition. The 
allégations of the complaint must be construed most strongly against 
the pleader, and whatever doubts are raised by the bill as to the 
appellant being seised and possessed of the property must be re- 
solved against her. Acting in accordance with thèse views, we 
must hold that the bill shows, by the most persuasive inference, 
that the appellant has been disseised, and that the property in con- 
troversy is occupied in separate tracts by the numerous défendants 
named in the bill, who are now holding the same adversely to the 
complainant. 

The question then arises, which we stated at the outset, whether 
the United States circuit court for the district of Kansas had any 
jurisdiction to enter a decree of partition which was prayed for in 
the bill. It is not denied, as we understand, — and the authorities 
to this effect are numerous and untform, — ^that at common law a 
biU for partition would only lie in favor of one who had the seisin, 
and immédiate right of entry. At common law, if a party entitled 
to bring a suit for partition became disseised, he could not maintain 
the action untU he had established his right of possession by an 
action in ejectment, or other équivalent proceeding at law. In other 
words, a suit in partition could not be maintained on a mère right 
of possession, if the property was in fact held adversely, and it was 
not recognized as a proper action by which to recover the possession 
of real property where the plaintifE had been disseised. Thèse 
principles are fundamental. Co. Litt. 167a; 16 Vin. Abr. 225; Ad- 
ams V. Iron C!o., 24 Conn. 230; Clapp v. Bromagham, 9 C!ow. 580, 
660, 561; Lambert v. Blumenthal, 26 Mo. 471; Burhans v. Burhans, 
2 Barb. Ch. 398, 408; Shaw v. Grégoire, 41 Mo. 407; 1 Washb. Eeal 
Prop. p. 715. It is claimed, however, by the appellant, — and this is 
the point on which the question of équitable jurisdiction flnally 
turns, — that under the practice which prevaUs in Kansas a bill for 
partition may be maintained by a tenant in common, though he ia 
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Qqt otipoasesiioïi, and haafbeen disseised by Ms cotenant. Hence, 
itis«iKite^;tbait under like filtcumstaiices a bill fpi; partition may be 
enteîrtaiDiedJjythe fédéral circuit court for tlie district of Kansas. 
We BbaUi net dispute tbefirst proposition, touching the practice 
wbicb HBOw preirails in Kansas. In an early case decided in that 
State (Sguicesr. Clark, 17 Kan. 84), Mr. Justice Brewer, then a 
membèrof the suprême court of Kansas, intimated a doubt whetber 
a tenanl in common^ wbo bad been disseised, could maintain a suit 
for partitijjn until he had established bis rigbt of possession by a 
suitatilaw. ;He furtber «alled attention to a fact, wMcb is still 
notew©rtby, that the statutes of Kansas do not undertake to dé- 
termine ! or, todeflne thé cineumstances Under which a suit for par- 
tition may be maintained* Unlike the laws of many other statesy the 
statutes ttf Kansas simplyriegulatethemodeof procédure in suits for 
partition^ It may be coûceded, howeref, that since the décision in 
Squires 71 Clark, supra, the: practice bas become established, appar- 
ently withO'Ut debaté or ctmtroversy, of entertaining suits for parti- 
tion at the instance of a suitor who bas been disseised. Scantlin 
V. Allison, 32 Kan. 376, 4 Eac. 618; Ott t. Sprague, 27 Kan. 620. It 
by no mealis foUows, howérer, because a practice of that nature pre- 
vails in the State courts^ that a bill for partition can also be enter- 
tained byJthfe fédéral courts sitting in that state, when it appears 
that the «omplainant bas been disseised, and that bis right of pos- 
session is disputed, andp tixat the property sought to be partitioned 
is actually oceupied by an adverse claimant. The fédéral courts 
cannot properiy entertain a biU in chancery to partition lands un- 
less a State 'offacts exist» tvhich would warrant such an action ac- 
cording to the gênerai rules of equity jurisprudence and practice. 
In the courts of the United States a bill for partition certainly can- 
not be used as a mère substitute for an action in ejeotment, or in- 
terchangeably tvith a suit at law of that nature, to establish a plain- 
tiff's right of. possession* A practice of that kind, if tolerated, 
wouldbein dear violation of section 723, Eev. St. U. S., which pro- 
vides that ''suits in equity shall not be sustained in either of the 
courts of; the «United States where aplain, adéquate and complète 
remedy may fee had at law." Hlpp v. Babin, 19 How. 271, 277. 
Moreoveri if a suitor was aUowed to flle a bill for partition to es- 
tablish hi»ti1ie and right of possession after a disseisin, the adverse 
claimant and occupant would, in effect, be deprived of his right to 
a trial by jury, on a strictly légal issue, contrary to the seventh 
amendment Of the constitution of the United States, as was pointed 
out by Mr. justice Fidd ib Whitehèad v. Shattuck, 138 U. S. 146, 
151, 11 Sup. et. 276. Ibis question bas been frequently discussed, 
and, so fap as we are aware, it bas always been held that, where 
a biil showB ,on its face that the purpose of the plaintifl is to recover 
the possession of real property that is oceupied by an adverse claim- 
ant, the Wll must be dismissed, ualess it is further shown by the 
complaiat that the aid of a court of equity is necessary to remove 
obstacles! which stand in the way of a successful resort to an action 
of ejectment^oa* unless it appears that the plaintiff's title bas been 
established at law, and that équitable aid is necessary to prevent a 
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multiplicity of SDitSj or. that équitable aid is iiécessary for somé 
other good and sufficiént reason stated in the bill. In the case of 
U. S. V. Wilson, 118 U. S. 86, 6 Sup. Ct 991, the goTernment, havlng 
a title to certain lands acquired nnder the internai revenue laws, 
filed a complalnt against certain persons, who were in possession 
of the premises, to remoTe a cloud upon its title, consisting of an al- 
leged fraudulent deed. It was held by the court (citing numerous 
cases in support of the proposition) that as, under the averments 
of the bUl, the United States had a légal title, which was paramount 
to the alleged fraudulent deed, and as the défendants were in pos- 
session, the case was nOt one of équitable cognizance, and that the 
bUl should hâve been dismissed on that ground. In Whitehead v. 
Shattuck, supra, it was held that a person out of possession, but 
claiming to hâve the légal title tO certain lands, could not main- 
tain in the fédéral courts a bill to quiet title, against défendants who 
were in possession, although a statute of the state permitted an équi- 
table proceeding to be brought in the state court» to establish the 
title and to recover the possession. The court said, in substance, 
that a statute of a state could not be allowed to override the féd- 
éral statute, heretofore quoted, which déclares that the courts of 
the United States shall not assume équitable jurisdiction where 
there is a plain, adéquate, and complète remedy at law. And, in 
an opinion recently delivered by this court, Judge Caldwell re- 
marked, in a case where for spécial reasons, disclosed by the opin- 
ion, the équitable jurisdiction was upheld, that, "if the défendant 
was in possession of the property, the plaintifE had an adéquate 
remedy at law, and could not resort to equity, although the state 
statute conferred équitable jurisdiction on the state courts in such 
a case." Bigelow v. Chatterton, 10 U. S. App, 267, 280, 2 C. 0. A. 402, 
404, 51 Fed. 614. 

It is hardly necessary to pursue the subject at any greater length. 
The cases of Holland v. Challen, 110 U. S. 15, 3 Sup. Ct 495, and 
Eeynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. 213, on which much re- 
liance seems to be placed, as explained and perhaps qualified in the 
later case of Whitehead v. Shattuck, supra, contain nothing in oppo- 
sition to the foregoing views. In the first of thèse cases, which was 
a proceeding in equity authorized by a statute of Nebraska to quiet 
titie, both the complainant and the défendant were out of possession, 
the premises in dispute being wild and unoccupied land. Vide 
110 U. S. 21, 3 Sup. Ct. 495. An action in ejectment, under such 
oircumstances, would not lie; and it was held that as there was no 
adéquate remedy at law a fédéral court sitting in Nebraska might 
lawfully enforce the provisions of the state statute. The second case 
above referred to enunciates the same doctrine, — that, where équi- 
table rights hâve simply been enlarged by a state statute, they may 
be enforced by the fédéral courts, substantially as directed, if the 
common law affords no adéquate means by which to redress the 
wrong which the statute was intended to remedy. It foUows from 
what has been said that this court is of the opinion that the bUl 
in tbe présent instance did not state a case within the équitable 
jurisdiction of the circuit court, and that it was properly dismissed 
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for thai;l*eaaon. We oteèrve, howcTer, that the decree dismîssing 
the bill iS: gênerai, and does not ereserve to the appellant her right 
to sue at law, if she so elêcts. The case is therefore remanded to 
the circuit court with directions to add to the existing decree a 
clause that the dismissal ordered is without préjudice to the com- 
plainanf s right to sue at law; and, as thtis modifled, the decree be- 
low is afl8nned,.at the costof the appellant 
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L JtroGMBiravr-îÇoWiATEBAii AtTack— Eminekt Domain— JtrRrsDiOTioir. 

A JudgipMit of condemiiation of land rendered by a court having jurls- 
dlctlOQ oVer the parties and power to condemn land in proper cases is 
not sabjébt té collatéral àttack on thé pround that it was rendered In 
favorlQï ajpafty who had not the légal» capacity to condemn land, since 
that ^ fli nii^t^ to be determlned by the court renderlng the judgment. 

2. Injunctîon^Dçfbnsbs— Rkmbdy at Law. , . 

It Is no" objection, to a; suit brought to ehjoln an action of ejectment 
on thé 'gé^Ottm that the Idéféndarit has accluired title by condemnatlon 
proceedlngs^'and to quiet the âeféi>.dant's title, that such title constitutes 
a perfect âefense to the action at law, since; the remedy at law is not as 
efflcient a^, ardecree In such suit 

8. 8AMB— ÀpPflUÎi-ryTAIVBE. 

The 6b]éèt|oh to an Injnnction suit, that the plaintiff has an adéquate 
remedy at'law, cornés too late when ralsed for the flrst time on appeal. 

iÀppeal fropi the Circuit Court of the United States for the West- 
ern District of Arkansas. 

Suit for injunction brought by the St. Louis & San Francisco Eail- 
way Opmpany against Mary A. Poltz, and revived, af ter her death, 
against Jacob Ki.Foltz, her husband, and Joseph R. Foltz, Geneviève 
0. Foltz, Frances A. Foltz, James A. Foltz, and Jacob K. Foltz, her 
children. Plaintiff obtained a decree. Défendants appeal. 

This is an appeal from a decree enjolnlng the appellant, Mary A. Foltz, 
who is a marded woman, from prosecuting an action of ejectment agalnst 
the St. Louis & San Frajaclsco Bailway CSompany, the appeliee, to recover 
possession of certain lands in Ft. Smith, Ark., oceupied by it for railroad 
purposes. The above-named appellant, Mary A^ Foltz, dled during the pend- 
ency of the âppeal in this court, and by consent an order was entered in 
this court reviving, the cause, as to her heirs at law, in the name of the 
above appellant?. Section 11, art. 12, of the constitution of Artansas, dé- 
clares that no forelgn corporation shaU hâve power to condemn or appropri- 
ate private property. Section 5530 of Mansfleld's Digest of the Laws of 
Arkansas provides that a forelgn railroad corporation may, under certain 
circumstances, purchase or lease the property and franchise of any railroad 
Company organized under the laws of that state, and that such lease or 
purchase "shall éarry wlth It the right of emlnent domain, held and acquired 
by said company at the time of such lease or sale." The appeliee is a cor- 
poration foreign to the state of Arltansas, but in 1882, in accordance wlth the 
provisions of section 5530, supra, It had purchased ail the property and fran- 
chises of a railroad corporation organized under the laws of Arkansas, In- 
cludlng Its rlght of emlnent domain. In May, 1883, the appeliee presented 
Its pétition to the circuit court ôf Sébastian county, Ark., for the condemna- 
tion of the lands in question, after having served due notice of its Inteuded 
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application on the appellant, and she appeared In the proceeding. This pro- 
ceedlng was removed at the May term, 1883, on the pétition of the appelle©, 
to the circuit court of the United States, on the ground that the appellee 
was a corporation of the state of Missouri, and the appellant a citizen of 
Arkansas. At the November term, 1883, a contested trial by Jury was had 
in that court to détermine the amount of damages sustalned by the appellant 
through the appropriation Of the land by the appellee for railroad purposes, 
and a verdict was rendered, flxing the amount at $4,180.84 March 28, 1884, 
a judgment was rendered that the appellant should recover this amount of 
the appellee, and that, upon the payment thereof, the rlght of way— the use 
and possession of the land In question— should vest in the appellee forever. 
On the same day the appellee paid, and the défendant received, the amount 
of this judgment ïhe land condemned by this judgment comprised 31 7-100 
acres. On August 20, 1890, the appellant brought an action in ejectment 
agalnst the appellee in the circuit court of Sébastian county, Ark., for 24 
7-100 acres of this land. November 15, 1890, that action was removed to the 
court below. December 31, 1891, the appellee brought Its bill in equlty in 
that court to enjoln the prosecution of the action at law, and to quiet its title 
to the land in dispute. The appellant answered. The case was heard on 
bill and answer, and a decree rendered in favor of the appellee for the relief 
prayed In its bill. The appeal Is from this decree. 

Britton H. Tabor, for appellants. 

Edward D. Kenna (B. E. Davidson and H. S. Abbott, on the brief), 
for appellee. 

Before GAIDVŒLL and SAÎTBOKN, Circuit Judges, and THAY- 
ER, District Judge. 

SAOTBORN, Circuit Judge (after stating the facts). The power 
of eminent domain — the right to take the property of the citizen for 
public use — ^is an attribute of sovereignty. It lies donnant in the 
state until the right to exercise it is granted by the state to some 
public or quasi public corporation, or until it is exercised by the 
state itself. It f ollows that no corporation has the right to exercise 
this power unless the state has granted to it that right; and it is 
conceded that, under the constitution of the state of Arkansas, a for- 
eign corporation, as such, cannot hâve this right Holbert t. Railroad 
Co., 45 lowa, 23, 26; State v. Scott (Neb.) 36 N. W. 121, 127; Trester 
V. Railway Co., Id. 502, 505. The questions presented by this case, and 
pressed upon our attention in the brief and argument of counsel, are : 
First. Is the judgment of condemnation of March 28, 1884, void,- — a 
nullîty, — so that it may be disregarded on a collatéral attack? Sec- 
ond. Did the appellee, though unauthorized, as a foreign corporation, 
to exercise the power of eminent domain, obtain the right, under the 
constitution and laws of Arkansas, to exercise that power, by its 
purchase of the property and franchise of the domestic railroad cor- 
poration of that state which had that right? Third. Is the appel- 
lant, who has been a married woman during ail thèse proceedings, 
estopped to recover this land by her acceptance of the money 
awarded her for it by the judgment of condemnation? 

Kegarding the flrst question, the contention of counsel for appel- 
lant is that, since the appellee was a foreign corporation, and was 
not one of the parties to whom the right to exercise the power of 
eminent domain was granted by the state, the circuit court was 
without jurisdiction to render a Judgment of condemnation in its 
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favor, and that judgmeiit is a nullity. Conceding, but not deciding, 
that the appellee had no right to condëmn land for public use, let us 
examine tais questiolo.', 'fiie appejlatft was prppferly ' Served witli 
the statulory notice in tbé condçimiâîion procèeidings, iand she ap- 
peared and partieipated in the jucyFtrial to détermine theainount of 
compensation she shouM receive. lu that proceeding a eontroversy 
arqse between a citizeiiof Missouri ^nd a citizen of Arkansas, and the 
ajnoiint in eontroversy Wàs such a« 16 èi^e the circuit court jurisdic- 
tion»!, That court, therefore, had jurisdiction of the parties. Itgoes 
tï'iffiolit saying that the circuit court had the right and the power 
to reijdér ia judgment of condemnatiop in a proper case in favor of 
a railroad corporation which had the right to exercise the iwwer of 
eminenfe domain. Kohi v. U. S., 91 U. S. 367, 375; U. S. v. Oregon Ky. 
& Nav. Goj, 9 Sav\^y. 61, 16 Fed. 524 The state of Arkansas had 
graiited to niany corporations the right to exercise this power, and, 
if the circuit court had rendered a judgment of condemnation in a 
proper case in favor of any one of thèse corporations, its judgment 
would unquestionably hâve been valid. The contention is that it is 
an absolûte "nullity in this case, because tihe court entered such a 
judgment in favor of a corporation which had not that right. 
Stripped of argument and verbiage, the position is that this judg- 
ment is voïd because the appellee had not légal capacity to sue for it, 
although there were many parties that had such capacity, in whose 
favor theçircuit court had ample power to enter suçh a judgment. 
But the ijtiestion of the légal capaCîly ipf the plaîntiïE to prosecute 
condemuàtion proceediiigs, like that of the necèssity for the con- 
demnattbn, knd that of the public or private purpose of it, is a ques- 
tion thàt the trial court must necessartiy hear and détermine in ev- 
ery condemnation proceeding. Is every judgment in which the 
court cbminitted an errôr in the décision of one of thèse questions, 
without thje jurisdiction of the court, a nullity, and only those in 
which it lîks niade no mistake valid? Jurisdiction of the subject- 
matter is ithe powèr to deal with the gênerai abstract question, to 
hear the partioular facts in any case relating to this question, and 
to détermine whether or not they are sufflcient to invoke the exer- 
cise of that power. It is not conflned to cases in which the particu- 
lar facts constitute a good cause of action, but it incltides every issue 
within the scope of the gênerai power vested in the court, by the law 
of its organization, to deàl with the abstract question. !Nor is this 
jurisdiction Irmited to maklng correct décisions. It empowers the 
court to détermine every issue within the scope of its authority ac- 
cording to its own view of the law and the évidence, whether its dé- 
cision is right or wrong, and every judgment or décision so rendered 
is final and conclusive upon the parties to it, unlesg reversed by writ 
of error or appeal, or impeached for fraud. Insley v. U. S., 14 Sup. 
et. 158; Comett v. Williaihs, 20 Wall. 226; Des Moines Nav. & E. 
Go. V. lowa flomestead Co., 123 U. S. 552, 8 Sup. Ct 217; In re Saw- 
yer, 124 U. S. 200, 221, 8 Sup. Ct 482; Skillerns v. May's Ex'rs, 6 
Cranch, 267; McCormîck v. Sullivant, 10 Wheat 192; Hunt v. 
Hunt, 72 N. Y. 217; Colton v. Beardsley, 38 Barb. 30, 52; Ôtis v. 
ïhe Rio Graiidè, 1 Woods, 279, Fed. Cas. No. 10,613; Hamilton v. 
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Eailroad Co., 1 Md. Cb. 107; Evans v. Haefner, 29 Mo. 141, 147; State 
V. Weatherby, 45 Mo. 17; EosenLeim v. Hartsock, 90 Mo. 357, 365, 
2 S. W. 473; State v. Southern Ky. Ck)., 100 Mo. 59, 13 S. W. 398; 
Hope V. Blair, 105 Mo, 85, 93, 16 S. W. 595; Musick v. Eailway Co., 
114 Mo. 309, 315, 21 R W. 491. Wherever the right and ttie duty of the 
court to exercise its jurisdiction dépends upon the décision of a ques- 
tion it Is invested with power to hear and detennine, there its judg- 
ment, right or wrong, is impregnable to collatéral attack, unless im- 
peached for fraud. In Colton v. Beardsley, 38 Barb. 30, 51, 52, the 
New York court said: 

"Whea the jurisdiction of an Inf erlor tribunal dépends upon a f act -which such 
tribunal Is requlred to ascertain and détermine, sucli décision is final until 
reversed In a direct prdceedlng for that purpose. The test of jurisdiction 
in such cases Is whether the tribunal has power to enter upon the Inquiry, 
and not whether Its conclusion in the course of It is right or wrong." 

In Des Moines Nav. & E. Co. v. lowa Homestead Co., supra, a judg- 
nient of the United States circuit court was collaterally attacked be- 
cause it appeared on its face that the plaintifE and some of the de- 
fendants were citizens of lowa, and hence that that court appeared 
to hâve no jurisdiction of the action. But Chief Justice Waite, de- 
livering the opinion of the suprême court, said: 

"Whether, In such a case, the suit could be removed, was a question for 
the circuit com-t to décide when it was called on to take jurisdiction.^ If it 
kept the case when It ought to hâve been remanded, or if It proceèded to 
adjudicate upon matters in dispute between two citizens of lowa when it 
ought to hâve conflned itself to those between citizens of lowa and citizens 
of New York, its final decree in the suit could hâve been reversed, on ap- 
peal, as erroneous, but the decree would not hâve bèen a nullity. To déter- 
mine whether the suit was removable In whole or In part, or not, was 
certalnly within the power of the circuit court The décision of that ques- 
tion was the exercise and the rightful exercise of jurisdiction, no matter 
whether in favor of or against taking the cause." 

In Evans v. Haefner and Hamilton v. EaUroad Co., supra, judg- 
ments of condemnation were coUaterally attacked on the ground 
that the uses for which the lands were condemned were private and 
not public uses. It goes without saying that private property can- 
not be condemned for private use; but the courts of Maryland and 
Missouri held that the judgments were conclusive of thia question on 
a collatéral attack. 

There are three questions that the trial court must détermine in 
every condemnation proceeding, viz. : First. Has the plaintifE corpo- 
ration légal capacity to exercise the power of eminent domain? 
Second. Is it necessary for the plaintifE to take the land it seeks to 
condemn? Third. Does it seek it for a public use? Every judg- 
meut of condemnation is necessarily an affirmative décision of each 
of thèse questions. If either of them is erroneously decided, the 
judgment may be reversed by a writ of error for that purpose; but 
to hold that either of thèse questions can be tried de novo in an ac- 
tion of trespass or of ejectment, or in any other collatéral proceeding, 
would be counter to our riews of justice, of the reason of the case, 
and of the uniform décisions of the courts. It is just and reasonable 
that one who contests the right of a raUroad company to take his 
land should carry his contest to an end before he takes his award, 
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ànfl before the raîlroad oompanj' IMiWiirë tbé éxpense of improTÎng the 
j^ro^èrty f or railroad purposes. ït -Wcinld work great injiistic© aild 
pftéâaèé much confusion of rights'tô permit thesè jndgmëntsof the 
cotiïitS'IôibedisregaMed, andïhe'giiestïibns they décide tobe retried 
Ik ëoU&tèraS actions, in wMch judgés and jurîes niïght Lave very dif- 
férent views from those which. rësultéd in the originell jndgments. 
The décisions of the courts, to some of which we hâve referred, leave 
no doàbt tiiat it was thé right and the duty of the circuit court to 
hear and détermine the very question ^hether or not the appellee 
had the right to exercise the power of eminent domain before it 
enteredits jTidgment in thé condemnation proceeding, and that judg- 
ment is cçndusive evid.ence that it did détermine that question in 
f avor Qf thé âppellee. The judgment was strictly within the powera 
conf erred upon that conit by the law of its organization, It had au- 
thority to condemn lan^s for public use in a proper case presented 
to it If that judgment was erroneous, it might hâve been reversed 
by a writ of error; but the décision of the question that is now ad- 
mitted to be presented ànew was the exercise of jurisdiction, and 
the rightful exercise qt that jurisdîction, and, whether right or 
wrong, it cànnot be ^uccessf uUy attacked in a collatéral proceeding. 
We hâve not failed to examine carefuUy the authorities cited by the 
counsel for the appella^t. They are nOt in conflict with the views 
we hâve expressed. IJhe line of démarcation which séparâtes the 
case before us from those cited by appeUant's counsel is that which 
marks' the limita of thë powers of the courts to hear and détermine. 
Judgmënts within thé sçope of the power to hear and détermine 
vestéd in a court by the law of its organization are not void in the 
face of a collatéral attack, whettier right or wrong, and such is the 
judgment before us; but judgmënts rendered ia cases which are not 
within the scope of this power aire nùllities. The fôUowing cases, 
cited by appeUant's cQafisél, are illustrations of this rule: In re Saw- 
yer, 124 TJ. S. 200, 8 Sup. Ot. 482, in which the police judge of the 
city of Lincoln, Neb., brought suit against the mayor and councilmen 
of that çity, in the fédéral court, to enjoin them from enforcing a 
judgment against him for misfeasance in oiHce. It was not within 
the power of the fédéral court, sitting in equity in any case, or under 
any circumstances, to détermine such a controversy and to grant 
thé injunction there sought, and its decree to that eflect was there- 
fore held to be a nullity. Whitehead v. Eailroad Ck>., 28 Ark. 460, 
in which a judgment of condemnation of land was rendered under 
an unconstitutional law. As the law which vested the court with 
the only pdwet it had to render the judgment was void, the judgment 
itself was so. The stream could not rise higher than its source. 
Lessee of Hickey v. Stewart, 3 How. 751, in which a decree by a state 
court of chancery establishiag the validity of a Spanish grant, over 
which no power had ever been conferred upon that court, was held 
void, and its exercise of jurisdiction declared to be a mère usurpation 
of judicial power. Again, a judgment or decree of a court in excess 
of the power to hear and détermine granted tô it by the law of its 
organization may be void for such excess, although the court may 
hâve jurisdiction of the parties and of the subject-matter. Illustra- 
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tions of this rule are Bigôlow v. Forrest, 9 Wall. 339, 351, in wMch a 
judgment of condemnatiOn and sale of thé fee to land, when the 
court was expressly prohiMted by act of congress from condemning 
any rights outlasting the life of Forrest, was held void for the excess 
above the life estate; Ex parte Lange, 18 Wall. 163, 176, in which 
the statute authorized the punishment of a criminal by fine or im- 
prisonment, and after the court had imposed a sentence of fine and 
imprisonment, and the criminal had paid the fine, the trial court 
vacated its judgment and sentenced htm to imprisonment, and the 
suprême court declared the latter judgment void, because it was 
not within the poWer of the court, in any case, to punish the criminal 
twice for the same offense; Day v. Micon, 18 Wall. 156; and U. S. 
V. Walker, 109 U. S. 258, 266, 3 Sup. Ct. 277. In ail thèse cases, 
which are cited by appeUant's counsel, the judgments or decrees 
were beyond the powers conferred on the courts by the laws of their 
organization. In the other cases cited, viz. Holbert v. Eailroad Co., 
45 lowa, 23, 26, State v. Scott (Neb.) 36 îî. W. 121, 127, 128, and 
Trester v. RaUway Co., Id, 505, the question of the validity of a judg- 
ment when attacked collaterally was not considered. No case bas 
bèen caUed to our attention in which it is held that a judgment of 
condemnation of land, in favor of a party who had not the légal ca- 
pacity to exercise the power of eminent domain, was a nuUity. In 
the opinion of the suprême court of Nebraska in Trester v. Kailway 
Co., supra, which was an appeal from an order of remoral of a con- 
demnation proceeding to the fédéral court, on the ground that the 
railroad company was a foreign corporation, is found the only déc- 
laration to that effect that we hâve seen. That cotirt, in speaking of 
the order of removal made by the court below, did say: 

"Its order of removal was therefore a nulUty, and no Jurisdictipn coiild hf. 
thereby confer-ed on the fédéral court. Any action that might be taken ^y 
that court would be equally void; and although the parties might appear 
before it, and invoke its powers to the fullest extent, yet they cotdd give it 
no jurisdiction. to taise any action whatever," . 

This déclaration was not necessary to the décision of the case be- 
fore it, but that court reversed the order of removal, and remanded 
the case with directions to dismiss it on the ground that the court be- 
low had no jurisdiction because the railroad company had no power 
to condemn lands. Upon a rehearing, however, this décision was 
overruled and the case remanded for trial. No opinion was flled on 
the rehearing, but in Trester v. Eailway Co. (Neb.) 49 N. W. 1110, 
that court says of the décision on the rehearing: 

"The légal efCect of the décision, however, was to overrule the former opin- 
ion, in so far as it held that the condemnation was void, and that neither 
the county judge nor the district court had jurisdiction to take any action 
In the matter." 

In other words, the suprême court of Nebraska finally came to the 
same conclusion at which we hâve arrived, — ^that the trial court 
had jurisdiction to hear and détermine the question whether or not 
the railroad company had the légal capacity to sue for the condemna- 
tion of private property for public use. The result is that the judg- 
ment of condemnation of March 28, 1884, was" final and cbnclusive 
v.eOF.no.S— 21 



jlbetwôen ftJie parties .tp it, ^nd cpiild npt l?e siicçessfTalty attaçked in 
alli aiOltiKm Qf ejecitmeat. , Tl^p iconcliision renders it unDjecessary to 
«oorijiîep tbe other twQ quçîstÏQii» disciûssed in ihe: .^gament, and 
stated in t^eiearly part ofthis opinion. / , , 

ik-ginglp objection tptàe denrée belo-w remainsvtQ b^co^sideçed. 
It is thsktï m the judgmeot ofcondempation isivalid, th^'^ppellee 
àad a^rfect remedy, at law, and thiç blU in equity sbould iiave been 
dismis^edi In Preteca t. ï«iind Grant Ço-, 4 U. S. Àpp. 327, 330, 1 0. 
CiAiJOT, 50 Fed. 674j JudgeCaldweÙ, in deliveringthe opinion of 
this court, eadd: , i • 

i "ît nmy be troe that the plalntUt haâ a renjefly at law, but 'Jt ia not enough 
thq,t th^ye. Is a reHjedy at law;ijlt must be plaln and adéquate, or, in other 
words, as praetlcal ând as efflclent t'o the ènds of justice and Jts prompt ad- 
ministration' as the remédy In equWyi' Boyce's Bx'rs v. Gruûdy, 3 Pet' 210, 
215; Oèlrichs V. Spialn, 15 WaU. 211, 228." > 

Tkè appellant is cï^iining tlie land Hère in dispute, àûd is prosêcut- 
ing liaF action of eje^);mént to r^ver it.' The deçree, below enjoins 
that andlike actio;ci^ ^^d quië^s the titlèin the appéllee. It is true 
that ttiç ^atter bas a: jRCTfect défense ,to IJie action of ejectment; but 
is tliat' detense as pr^fiiical and as efllçient to tlie eïvds of justice as 
th,e rei^édyby this d^cifee? tVhàt ié tp prevent thé appellant froin 
âismissiflg her action in ejectment, and Vringing trespâss or anothei" 
action pf ,ejectment5; Àittd is it as eflicient a remedy to hold the 
^ield pf this judgniein,t agaijist succéssiTe actions at law as is a final 
decree that forever aiâs ail cohtrovérsy? Mpreover, this objection 
was npt made in the court Tbelpw. The appellant inteïposed no de- 
njurrer. She answeijed to the merits, and went to a hearing on bUl 
and answer without objection tiiat tMs suit could not be maintained, 
because the remedy of the appelleé at law was complète. The objec- 
tion she ûow makes is one of tho^é that may be waiyed if not màde 
at the threshold. Itis too late td'niàke it for the flrst time in the 
appellate court. Preteca v. Land Grant Co., supra; Eeynes v. Dû- 
ment, 130 U. S. 354, 9 Sup. Ct 4«6; Tyler v. Savage, 143 U. S. 79, 97, 
12 Sup. Ot 340; HoUins v. Iron Co-, 14 Sup. Ct. 127, 128; Insley T. 
U. S., 14 Sup. Ot. 158, 159. For thèse reasons, the decree below must 
be fti^rmed, with costs, and it is so ordered. 



MBBK V* SKBEN. 

(Circuit Court of Appeals, Flfth Circuit February 20, 1894.) 

No. 181, 

BXBOUTIOS— BONA FiDB PtCECHASBHS— UnBBCORDBD DeeD. 

On a blU to quiet title, complalnants were purchasers at exécution sale 
made under a judgment owned by them, while respondent clalmed under 
a prlor deed frcim the judgment debtor, whleh was not recorded. The 
i:only évidence as to n<#ce of this deed, was that the debtor told complaln- 
ants, before the e?:e)ÇUtlon sale, that be had sold ail hls property, and en- 
deavored to settle thé jtidgment for a. Sinall amottnt. But he did not 
tell them' to whoiii hé' hàd sold, nor dld Complalnants ever hear respond- 
ent'B name mentloned lu connection Wlth the land la controversy. Seli, 
that they were pur<Sifl9prs without notice of respondent's deed. 



■' MÈEtf U. SKEEN.' 323 

Si Same— Shef.iff's Dbed— Description. 

Where; uDon the record, a judgment debtor had the nnquallfled tes 
simple in tlie land, the levy tiponand sale of "ail the estate, right, title, 
and Interest" whicb he had in the land, and thé exécution of a deed in 
the same terms, vest the same nnqtialifled fee in the pnrehaser, without 
regard to a prior unrècorded deed made by the debtor, of which he had 
no notice. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

This was a bill to quiet title, flled hy Virgil Skeen against James 
G. Meek. There was a decree for complainant, and respondent ap- 
peals. 

T>; T. Bomar and J. E. Bomar, for appellant. 
Seth W. Stewart, for appellee. 

Before PAKDEE and McCOBMICK, Circuit Judges, and PAE- 
LANGE, District Judge. 

McOORMICK, Circuit Judge. The appellant, James G. Meek, 
brought against appellee an action of trespass to try title to 320 
acres of land in the possession of appellee, in Wichita county, Tex. 
The appellee then exhibited his bill, setting up his title, praying that 
the appellant be enjoined from proceéding with said action at law 
unta the appellee's rights and equities could be considered and de- 
tennined; that appellant be required to show cause why a deed 
he held to appellee's land should not be canceled, and the cloud re- 
moved from appellee's title, caused by the record of said deed. The 
suit proceeded to hearing. On lOth March, 1893, the circuit court 
rendered its decree in thèse words: 

"This cause this day coihing on to be heàrd, came the complainant and re- 
spondents, by their respective attorneys, and announced 'Eeady for trial;' 
and the court, having heard the évidence, and argument of counsel, and be- 
ing sufflciently advised, finds that the land In controversy, to wit: The south 
half of section No. 39, H. & G. N. R. R. Co., sltuated in "Wichita county, Tex., 
described by métes and bounds as follows: Beginning at the S. W. corner of 
section No. 39, H. & G. N. R. R. Oo. surveys; thence north 950 varas to a 
stalce in the vcest boundary Une of said survey; thenCe east 1,900 varas to a 
stake In the east boundary line of said survey; thence south 950 varas to 
the southeast corner of said' section No. 39; thence west 1,900 varas, with 
the south line thereof, to the place of beginning, — was by the state of Texas, 
on the 14th day of August, 1873, patented to "W. W. Purlnton; that on the 
4th day of October, 1877, a valid judgment was rendered in the district court 
of Grayson county, Tex., against said W. W. Purinton, in favor of S. D. 
Cook, for the sum of ?l,4âO, besides interest and cost; that a valid exécution 
issued on said judgment, and was levied upon the above-described land, as 
the property of said W. W. Purinton, by the sheriff of Ciay county, Tex., 
to which said county Wichita county was then attached for judicial purposes 
(said Wichita county, in which the land was situated, then being an unorgan- 
ized county); that said land, In pursuance of said exécution and levy, was 
by said sherifiP sôid, as provided by law, at the courthouse door of said Ciay 
county, Tex., on thé flrst Tuesday in February, 1878, the same being the 5th 
day of said month, and at which said sale Gunter & Munson, a flrm com- 
posed of Jot Gunter and W. B. Munson, became the purchasers of said land, 
and received a deed from the sheriff therefor; that the judgment, exécution, 
levy, sale thereundOT, and sheriflf's deed, were ail valid, and in due and légal 
form. The court further finds that complainant, Virgil Skeen, holds, claimsi 
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and Is In the actual possession of, sald land, nnder a regtilar. consécutive 
chalç jO|v transféra from said Qnnter, A; Munson, and be and those nnder 
wbçm he holjls hâve made permaii.^:^ and valuable improvements on said 
land- Th4 court further flnds ftatpn.the 27th day of October, 1873, sald W. 
W. I^înt^n, by deed in ■writingiiqoiiTeyed sald land to Jas. G. Meek, one 
of tljie rçsjwndents herein, bnt tbat.»ji<l deed was not recorded until tbe lOth 
day of September, 1878, after said land had been sold under exécution, on the 
5th day of February, 1878, as hereinbefore stated. The comt lurther flnds 
that tU^^said Gunter & I^IjiinspniPW^bi^ers of sfdd lemd at sberifC's sale as 
aforésald, were the owners of said jûdgment agalnst sald Purinton, upon 
whlcb sald exécution Isaued, at tlje dat^ o;C,Bald levy and sale, and tbat neither 
they, nér êlther «f theia, Hàd' notice WP knôWledge of said unrecorded deed 
from saiduEurinton to said Meefc.at the i date of tbe' levy of said writ, or at 
the date of the sale thereunder. It Is therefore ordered, adjudged, and de- 
creed by the court tbat complainant's bill be, and the same Is hereby, sus- 
tained, and that complainant,IWBil Slieen, do have.itind recover jûdgment 
against said défendant, James G. Meek, annulllng, canceling, and setting at 
naught the said deed executed by sald "W. "VV. Purinton to said Meek on the 
27tli d4y M;i)ct«>bet, aS77j ifor the 14Ud iîin, coiitroversy.îas aforesaid, and tbat 
the cloud thereby cast upon complainant's tltle to said lapd be, ,and the same 
is hereby, removed, and that said complainant be, aùd be is liereby, f crever 
quieted In bis title to, and possession and enjoyment of, sald land and prem- 
ises hë^ei^ fdeecribed and fietj out. . It is further ordered, adjudged, and de- 
creed by tljp,icoi^ that the |aw aelion tu^etofore commenced and now poud- 
ing on tbe Iftw dQcket of tilts court, wn«!iPéin said Jàs. G. Meek Is plaintifC, 
and the Sàïd cciraplalnànl:, Virgil Skeetai,', fs défendant, and whereln sald plain-' 
tlfC SeekS to rècoter from, tbe défendant the possesBlOa of said land and 
premlseSj be^i and the sanïe Is; hereby, perpetually enjoined, and sald Jas. G. 
Mee^ and P. T?. Boipar and.jEid^ Bom^r, bis attomeys of record In sald law 
action, bè, and they and èacti of thëm are hereby, forever prohiblted, re- 
strainêdVfinfl énjolned.ftp-ni'thè furtbép ptôsecutlon of sald suit. It is fur- 
ther ordered that said coni^làlbattt do havè and recover of and frein isaid 
défendants àll costs by, them In tMd hehalf incurred, for which exécution 
mey issue as af law. To wbiçh, said jûdgment l^^e respondent Jas. G. Meek 
excepts." 

To revers^ "ïpliich decree tUs appeal is taken. 

The appeUiaJlt assigna Wrqr as followà: 

"The cftiprt erpéd In rendeçlng jûdgment for the complainant hereln agalnst 
thls respoîiident, ifor jttie foùowtog reasons: (1) Because the respondent was 
shown by tbe record, and; was admitted, to hâve the légal tltle to tbe land 
in controversy; and the prqot failed to show that Gunter & Munson, or any 
one claimiipig under them, -virerç Jnnoceijt purjchasers for value, in good faitb^ 
(2) Because, the rgcord failçd tb show that Gunter & Munson were innocent 
purcbasers for value, in goçjd fàlth, of thela>nd in controversy, and that they 
bought at their own sale, and credlted the amoimt of their bld on tbe Jûdg- 
ment, and because it showed tbat neither Gunter nor Munson attended sald 
sale, ot caused said levy to be made, andit was not shown that the agent 
or servant of Gunter & Munson who dld cause said levy to be made, and dld 
attend said sale, bad no notice of the fact tbat W. W. Purinton had: sold and 
conveyed the land In controversy, and because the testlmony of W. W. Purin- 
ton showed that Gunter & Munson had notice that be had sold and con- 
veyed tbe land prier to the levy of said exécution. (3) Because the amount 
bld by the said Gunter & Munson; at said sale for sald land was grossly in- 
adéquate, as compared witb the value of tbe land, to constitute them Inno- 
ceut purcbasers for value, In good falth, as against the imrecorded deed 
made by sald Purinton to tbe respondent. (4) Because It is shown by the 
évidence that tbe exécution under which Gunter & Munson bought was lev- 
led upon tbe rlght, title, and interest of W. W. Purinton in and to the land 
in controversy, and not on tbe land Itselfi and that sald Gunter & Munson 
could not be, Innocent purchAsera of the land when tbe sherifC only levled on 
and sold thertsht, title, and interest of sald Pinlntoui" 
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Gunter & Munson took as creditors of W. W. Purinton, and, if 
their exécution was levied on the land granted to him by the state 
before Ms deed to Meek was recoMed, they acquired by their sub- 
séquent purcliase the fee in the land granted to him by the state, 
unless it be shown that they, or one of them, had actual notice of 
the sale to Meek, or had notice of facts that would hâve caused a 
prudent man to make such inquiries as would hâve resulted in ob- 
taining the knowledge that Purinton had sold the land to Meek; 
and it would seem that, in the case of creditors, the burden of pror- 
ing this notice is on the party clainung under thia unrecorded deed. 
Grâce r. Wade, 45 Tes. 522; Grimes v. Hobson, 46 Tex. 416; Parker 
V. Ooop, 60 Tex. 111. Grant that appellee, by the allégations of 
his bill, assumed the burden bf showing that Gunter & Munson did 
not hâve such notice. The circuit court, on the évidence, has found 
that, at the date of the levy and sale, Gunter & Munson, nor either 
of them, had notice or knowledge of the unrecorded deed. We 
consider the proof sustains this flnding. The biU does not waive 
an answer under oath. The answer of the respondents D. T. Bomar 
and J. E. Bomar is not under oath. The answer of the appellant, 
James G. Meek, is swom to by his solicitor. It does charge "that 
the said Gunter & Munson had actual notice of the claim of this 
défendant upon said land, or such notice as to put them on inquiry 
that would hâve led to such discovery." This is clearly only the 
statement of a conclusion from some facts not stated. The testi- 
mony of Purinton gives the facts of which the solicitor evidently had 
information when he prepared the answer, and verilied it by his own 
oath. 

The judgment against Purinton was rendered 4th October, 1877. 
The witness Purinton says : 

"I saw Jot Gunter, and had a conversation wlth him, shortly after the judg- 
ment was obtained, wlthln thirty or sixty days, and prior to the 14th Janu- 
ary, 1878 [the date of the levy of the exécution], and told him that I ha4 
no property at ail, and that I had sold and conveyed ail the property I had 
owned." 

Being asked what led to this conversation, he says: 

"I met him, and 3poke to him about the unjustness of the judgment, and 
told him that I would like to settle it, as I had no' property, but would glve 
a smaU amount to hâve the thing settled." 

He says that Gunter did not ask him about any lands in Wichita 
county; that he told Gunter he had sold and conveyed ail the land 
he had owned; that Gunter knew there were other judgments 
against him; that witness did not mention any particular tract, or 
mention James G. Meek's name. The witness Jot Gunter testifies 
that he never had any actual notice of the unrecorded deed, that 
he never heard Mr. Meek's name mentioned until the interrogatories 
were propounded in; this case. The appellant agrées that Mr. Mun- 
son testifies to the same facts as testifled to by Jot Gunter. Hère 
is no proof that either Gunter or Munson had actual notice of Meek's 
deed. Hère is full, uneontradicated proof that neither of them had 
ever heard Meek's name mentioned till after issue Joined in this 
suit. The proof shows Purinton, as a debtor claiming to be insol- 
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venitïitrylfig to induOe hfe judgméût creditor to settleiwifh Mm at a 
sinaU lifurei What inquir^ would Ms stateiaent to Gunter cause a 
priideotsaisn to make, uaider such oircumstaiiCeBÎ What inquiry 
couïd llftimffike that woïiM Içad to aiiy more déflmté information? 
We muet hold with tlie citÈUit court that neither Gunter & Munson, 
nor.eitliep of them, had nôtiee of Meelc's unrecorded deéd at the date 
of thei hw ot their exécution. Did tfaey levy on the land, or only on 
Purintoa'Siinterest in thé laaià? The land was showii by the rec- 
ords tobe Purinton's laBd,-r-an unquallfled estate in fee granted to 
himbytiie, State. Why shQiild;!the sheriff not levy on the land? 
And why igit contended thaf lie only lèviéd on the interest of Purln- 
ton in the land? Because the sheriff recites in the deed he gave the 
purohasers tbat "I, T. W. Gtee, sheriff as aforesaid, did, upon the 
fourteenth day of Janttary, A. D. 1878, levy on and seize ail the es- 
tât©, righit, titîe, and intCTeât which the said défendant so had in 
and to the' ptemises hereinàftêr described;" said premises being the 
land in controversy. Thfe woMs recited above, Indicating the levy, 
are the veiy; words which the statute oses in deûlaring what a sher- 
ifPs deed to land sold under exécution shall convey. The deed, in 
this particular, is in the form in universal use in Texas in 1878, and 
now, in çoûfeying land sold by sheriffs under exécution. The land 
appearingionthe record to be the property of the défendant in the 
exécution, it was the duty of the sheriff to levy on and seize the land. 
The exécution, with the sherifPs retum thereon, is either destroyed 
or lost,! so that it cannot now be found. It is admitted that the 
sheriff had a valid exécution, and that he levied it, executed it, and 
retumed it to the court ont of which it issued. The presumption 
is that he levied it properly; There is nothing in the recitations of 
his deed to rebut that presumption, or to show in what words he 
indorsed on the exécution his levy on the land. If it is assumed 
that he nsed the same worflé in indorsing his levy on the exécution 
that are nsed in the recil^ Ih the deed, in our view, he levied on 
the land as fully as he coùld hâve done by any other form of words. 
Against the exécution créditer, the unrecorded deed to Meek was 
void. The wholê estate, light, tltle, and interest in the land was 
Purinton's, and subject tp thé levy. We flnd no error in the decree. 
It is afiarmed. 



WICKHÀM V. HULL et al. 

(Circuit Court, N. D. IoWa,'Céclar Eapids Division. March 24, 1894.) 

Nation AI, Banks— Assessmbnt on Stock-^Liabilitt of Estâtes. 

Tlie estate of a deeeased oifi'ner of national banli stocli Is liable (Rev. 
St. § 6152) to ajï assessmént levied againist his executors in conséquence 
of the failure of the baab jtfter his death. 

Same— Fedesal JuRiSDiomoN— Estâtes : IN Possession Of Pbobatb Coubts. 
A fédéral court Is npt deprivedof jurisdictlon— otherwlse vested In It— 
of a suit aga,inst the executors of an estate by the fact that the estate is 
In the possession of a state probate c&urt for purposes of administration; 
and the fédéral court has jurisdlctlôn to adjudge whether a llability ex- 
ista, but cannot issue exécution to enforce the same. 
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8. Samb>— Limitation op Actions. 

An action was broaght agalnst the execntors of an estate to establish 
Its Uabillty for an assessment on certain shares of national bank stock. 
The estate was at the time in possession of an lowa probate court for 
pnrposes of administration, for which reason the fédéral court could not 
enforce the Uabillty, if adjudged to exist Défendants set up the limi- 
tation contained in the lowa statute (Code, § 2421) regulating the settle- 
ment of estâtes. 'Helé, that the fédéral court would not pass upon the 
question whether this provision debarred complalnant from sharing in 
the estate, for, as the claim established in the fédéral coui-t must be pre- 
sented for allowance in the probate proceedings, the better practice was 
to remit the question to the probate court. 

This is a bill filed by A. W. Wickham, as receirer of the First 
National Bank of Ellsworth, Kan., against Nelson Hull and John 
T. Liddle, executors of the last will of O. N, HuU, deceased, to en- 
force collection of an assessment upon certain shares of capital 
stock of the bank, belonging to the estate. The cause is snbmitted 
on bOl and answer. 

MUls & Keeler, for complainant 
C. J. Deacon, for défendants. 

SHIEAS, District Judge. This cause is submitted to the court 
upon the bUl and answer, from which the following facts are gath- 
ered: On the llth day of September, 1884, the First National 
Bank of Ellsworth, Kan., was organized under the provisions of the 
national banking act, having a capital stock of $50,000, and it con- 
tinued in business until January 26, 1891, when it closed its doors. 
On the llth day of February, 1891, the complalnant was duly ap- 
pointed receiver of said bank by the comptroller of the currency, and 
on the llth day of December, 1891, the said comptroller made an 
assessment of 70 per cent, upon the capital stock of said bank, and 
authorized the receiver to enforce the payment of such assessment 
against the stockholders of the bank. Previous to December, 1889, 
O. N, Hull, then a résident of Cedar Rapids, lowa, had become the 
owner of 40 shares of the capital stock of said bank. On the 16th 
day of December, 1889, said O. N. Hull died, leaving a wiU, which 
was, on the 14th of January, 1890, duly admitted to probate in the 
district court of Linn county, lowa, and the défendants, Nelson 
Hull and John T. Liddle, were duly conlirmed as executors, and 
notice of their appointment was given by publication for three suc- 
cessive weeks, as required by the statute of lowa, the ihst publici- 
tion being made on the 19th of January, 1890. At the time of the 
death of O. N. Hull, 20 shares of the capital stock of tlie uamt^d 
bank were held by certain creditors of said HuU, having been pre- 
viously pledged to them, and the executors, shortly after the pro- 
bate of the will, redeemed said shares of stock by paying the in- 
debtedness for which the same had been pledged, and on February 
26, 1890, they surrendered the certiflcates to the bank, and procured 
the issuance of a new certiflcate for said 20 shares, the same being 
issued to them as executors of said O. N Hull, deceased. 

The présent suit was commenced on the 12th day of June, 1893; 
it being averred in the bill that on the 26th day of January, 1891, 
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wlien the bank ceased to do business, the défendants, as executors 
of sàlâ; ôi |t,,Hn]l, deceased, bwneâ %d held 20 shareèoftbe cap- 
ital stpcki said bfink, and bad lailed to pay thé àssessment 
thereon^ aa well as the àssessment upon such other shares of stock 
as belonged'tô the estate. The Mil prays for a disclôsure of the total 
numbeï oï-pharM of said stock bélOhging to said estate, and for a 
decree ordering payment by défendants of the amount found to 
be due upon the àssessment made upon the capital stock. In view 
of the express déclaration, found in section 5152, Eev. St., that 
executors holding stock in a national bank shall not be personally 
liable as stpckholders, it cannot be and is not claimed that a decree 
should go against the défendants personally, but only in tbeir 
représentative capacity, and to be satisfied out of the assets of 
the estate. 

The first position taken by the défendants is that no claim exists 
against the estate; that when 0. N. HuU died the bank was then a 
going concern, and his liabUity to be assessed upon the shares of 
stock owned by him was merely a contingency; and that his estate 
in the hands of his executors can only be subject to the payment 
of such demands as were existing claims at the time of the death of 
the testator. The liability to respoûd to assessments made upon the 
Capital- stock is purely statutory in its origin, and the extent and 
nature of the obligation is determined by the provisions of the stat- 
ute creating the same. Section 5151 of the Bevised Statutes enacts 
that "the shareholders of every national banking association shaU 
be^ held individually responsible, equally and ratably, and not one 
for another, for ail contracts, debts and engagements of such associ- 
ation, to the extent of the amount of their stock therein, at the par 
Falue therebî, in addition to the amount invested in such shares." 
Xlnder the piroTisions of this section there existed a personal liability 
against O. N.!HuU for ail contracts, debts, and engagements of the 
bank in force ait the date of his death. Af ter his death no addition- 
al! liability could be créated against O. N. Hull personally by the 
création of new debts or obligations ôh; part of the bank. Provision 
for such cases is made in section 5152, Bev. St., in which it is 
enacted that "persons holding' stock as executors, administrators, 
guârdians ov trustées, shall not be personally subject to any liabUi- 
tifis as stockholders; but the estâtes and funds in their hands shall 
be liable in like manner and to the same extent as the testator, 
intestate, ward or person interested in such trust funds, would be 
if living, and compétent to act and hold the stock in his ovs'n 
name." Upon the death of a stockholder the légal title of the 
shares may paas to his exécuter or administrator, but the liability 
for the debts of the bank does not foUow the traiïsfer of the titie 
to the executor or administrator, but the statut© déclares that the 
liability for the debts shall attach to the estate of the deceased. 
In other worda, the estate is put in the place of the deceased owner, 
and the statutory liability "will exist against the estate, and not 
against the executor individually. 

In Riehmond v. Irons, 121 U. 8. 27-55, 7 Sup. Ot 788, it was 
çontended that the personal liability of the intestate for assess- 
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ments upon the capital stock did not survive as against an admin- 
istrator, nor as against the funds of the estate in his hands; but 
this contention was overruled, it being held that under the pro- 
visions of the national bank act "the individual liability of the 
stockholders is an essential élément in the contract by which the 
stockholders became members of the corporation. It is voluntarily 
entered into by subseribing for and accepting shares of stock. Its 
obligation becomes a part of every contract, debt, and engagement 
of the bank itself, as mucL so as if they were made directly by the 
stockholder instead of by the corporation. There is nothing in the 
statute tô indicate that the obligation arising upon thèse under- 
takings and promises shall not hâve the same force and effect, and 
be as binding in aU respects, as any other contracts of the indi- 
vidual stockholder. We hold, therefore, that the obligation of the 
stockholder survives as against his personal représentatives." Un- 
der the ruling of the suprême court in that case, if at the time of 
the death of O. N. HuU there existed a personal liability against 
him under the provisions of section 5151, Eev. St., such liability 
would survive against his executors; and, if the liability was cre- 
ated after his death, and while the shares of stock formed part of 
his estate, then, under the provisions of section 5152, the estate 
became responsible for such liability, and under either state of 
facts a claim would exist against the estate. 

It is further contended on part of the défendants that, grant- 
ing the existence of a clatm against the estate, there is a lack of 
jurisdiction in this court to grant any relief in the premises, on 
the ground that the property of the estate is in the possession of 
the district court of Linn county, lowa. Prom the admitted allé- 
gations of fact in the bill and answer contained it appears that 
the complainant was, when the suit was brought, and continues 
to be, a citizen of the state of Kansas, and sues in the capacity of 
a receiver of a national bank; and the défendants were, when the 
suit was brought, and continue to be, citizens of the state of lowa, 
and résidents of the northem district thereof. If no relief can 
be granted in the case except a decree interfering with the posses- 
sion of the property of the estate now held by the district court 
of Linn county acting as a probate court, then the objection to the 
exercise of jurisdiction would be weU taken, notwithstanding the 
fact that the complainant and défendant are citizens of différent 
States. Thus, in Byers v. McAuley, 149 U. S. 608, 614, 615, 13 Sup. 
et. 906, a case in which the authoritles are fully cited, it is held 
that "it is a raie of gênerai application that where property is in 
the actual possession of one court, of compétent jurisdiction, such 
possession cannot be disturbed by process ont of another court;" 
and, further, that: "An administrator appointed by a state court 
is an oflficer of that court. His possession of the decedent's prop- 
erty is a possession taken in obédience to the orders of that court. 
It is the possession of the court, and it is a possession which cannot 
be disturbed by any other court." 

It appearing in this case that the will of O. N. HuU was flled 
for probate in the district court of Linn county, and that the estate 
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is beijigT^dniiinistered by tàat, court, ît followa, as is teld in Byers 
V. Mç^iWÏjef, that the exçcutors cannot be compelled to siibmit to 
the^ cu^âer^ of two courts p£ différent jurisdiction, toucbing the dis- 
tribution 1 qt ftfre propertyr in their liands belonging to the estate; 
and, as jjïel^risdictiou <>f the state court had attached before this 
suit wstB i bionght, this court is debarred from interfering with 
the posse^on and control -(tf the property forming the estate which 
is being 8^dpù|iistered in tJie state court. But it is also expressly 
held in jByejfs V. McAuley that the fact that the possession of the 
properl|^,oif an estate belongs to the court which has undertaken 
to admifi^ter the same under the la^s, of the state does not pre- 
vent the courts 6f the United States from taldng jurisdiction over 
suits brçught by citizens of a state other than that whereof the 
executopi oj? adiïiinistrator is a citizen for the purpose of estab- 
lisliing a debt or claim against the estate, or for the purpose of 
settling the share in the est9,te belonging to the plaintiflf, or other 
like purposeS) and in support of this principle the cases of Payne 
V, Hook, 7 Wall. 425; Yonley v. Lavender, 21 Wall. 276; Hess v. 
iteynolds, 118 JJ.;S. 73, 5 SbP- Ct 377; and Borer t. Chapman, 119 
U. S. 587, Ï.Sup. Ot 34^,— -are cited, Thèse authorities clearly 
establish ithç. ijale that the principle . of noninterference with the 
possession a#â, control of». court of probate over the property of 
an estate being administered by it does not defeat the right of 
other courts t<^ hear and adjudge the question of the existence of 
the debts diwe fr^ïni the deçeased testator or intestate. Therefore, 
ifl. the case now ;before this court, the fact that the estate of O. N. 
HullisnoW; in procès» ql administration before the district court 
of Linn county, lowa, does not defeat the jurisdiction of this court 
over the questiqn whetherj upder the statutes of the United States, 
a liability on part of that estate was or was not created by the 
assessment ordered by, ti^e; comptroller on the shares of the cap- 
ital stock of the First ÏNational Bant of EUsworth. That ques- 
tion can be heard and detennined without interfering with the pos- 
session of the property by the state court. 

The limitations on such ia judgment, however, are clearly stated 
ta Ypnley v,. Lavender,' suPFft» and Byers v. McAuley, supra, in 
which it is lield that the judgment créâtes no lien upon the prop- 
erty of the estate, nqr, does it authorize the levy of an exécution 
for its enforcement. The judgment simply détermines the exist- 
ence of a claim against the estate, and adjudges the amount thereof, 
**but the debt thuB estî^blished must take its place and share of 
the estate as , administered by the probate court, and it cannot be 
enforced by process directly against the property of the décèdent." 
Byers v. McAuley, 149 U, S. 620, 13 Sup. Ot. 906. As the bill in 
this case is so framed as to allow a decree determiping solely the 
question «f the existence of liability on part of the estate of O. 
X. HuU fqr the assessment made by the comptroUer, it f ollows that 
the court has jnrisdiction toi; détermine that issue. 

As a further défense, the answer contains a plea of the statute 
of limitatipnSjïbased upon sections, 3420 and 2421 of the Code of 
lowa, which (Sstablish the qrder in; , which claims against estâtes 
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are to Le paid, ranging them in flve classes, and which déclare tliat 
''ail claims of the fourth of the above classes not filed and proved 
within twelve months of the givlng of the notice aforesaid, are for- 
evej barred, unless the claim is pending in the district or suprême 
court, or unless peculiar circumstances entitle the claimant to équi- 
table relief." Counsel for the défendants has submitted a very full 
brief of the authorities upon the gênerai question of the availa- 
bUity of State statutes of limitation a» défenses to suits pending 
in the courts of the United States, but the record does not pré- 
sent this gênerai question. The answer does not set forth a plea 
based upon any one of the several clauses of the statute existing 
in lowa which limits the titne within which the actions named there- 
in may be brought, and therefore the record does not présent the 
mooted question whether thèse provisions of a state statute can 
be availedi of to def eat a suit in a court of the United States based 
upon a cause of action created by an act of congress, as in the 
case of suits for infringements of patents, for the collection of as- 
sessments on national bank shares, and other like matters; or 
whether the right to plead the state statute is restricted to causes 
of action which corne within the législative jurisdiction of the states. 

The limitation actually pleaded in the answer is that contained 
in section 2421 of the Code, which Is part of the chapter regulating 
the settlement of estâtes, and the powers and duties of the courts 
of probate of the ètate. The question whether the provisions of 
that section debar the complainant f rom sharing In the estate will 
properly corne up when application is made to the probate court 
for leave to file the claim in the court. Even if it be true that this 
court might pass upon the question, it is certainly true that, un- 
less previously adjudicated, the probate court has full jurisdiction 
to détermine ail questions arising under the provisions of section 
2421 of the Code of lowa; and, in my judgment, it is the better 
practice to leave the décision of the plea based on the state stat- 
ute to the state court 

As already pointed out, this court cannot award exécution to 
complainant, nor otherwise enforce payment of the claim, and of 
nei^essity the complainant must resort to the probate court in or- 
der to share in the proceeds of the estate. It is when application 
is made to the probate court that the question arises whether, by 
reason of the lapse of time, the créditer is debarred from sharing 
in the estate; and hence, waiving the question of the jurisdiction 
of this court, I hold it the better course to remit the décision of 
the matter to the state court. The decree of this court will there- 
fore be limited to the question whether the assessment made by 
the comptroUer upon the capital stock of the bank perfected a 
claim against the estate of O. N. HuU, and, if so, for what amount. 

It being admitted that the estate held 40 shares of the capital 
stock at the date of the assessment, 20 of which stood in the names 
of the executors, and that the call was for 70 cents on the dollar, 
T hold that when said assessment was made a claim for |3,040 was 
thereby perfected against said estate of O. N. HulL Decree ac 
cordingly. 
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BILUNG et al. ^. GILMKR. 
, . (Oircult Court of AppeaJs^Flftli Circuit January 80, 1894.) 

î^o. 188. ■ 

1. EbS JlTDkbATA— IdENTITT OF CA.tJBBS OF ACTIOH. 

Ai "bUl was brought .to redeem certain corporate stock, and the pleadings, 
as flnally made up, asserted, on complalnant's part, a pledge of the stock 
In 1^71, and a continulng pledge in 1875, Défendant denied the pledge 
|n eithéf case, and clalmed to be the owner of the stock from 1871. The 
matent issue Involved waa the nature of the transaction had in 1875 in 
reiatlba to the stock. ïhere w&s a hearlng on the pleadings and the 
teâtimony as noted, whtch resultèd In a final decree dlsmissing the bill. 
ThlSi.decree was afflrmed by the state suprême court 'Held, that the 
whole, «ilieation as to the ownershlp of the stock was res judlcata, and 
complaitiànt could not thereafter inalntaln a sxiit in a fédéral court to 
• cottipid à conveyanee to hlm. 
2; Bjiibi. ■'■■■■'■ .'i ;., ^ ' . ■ 

14 a;sult In a fédéral court, a decree of an Alabama chancery court, 
dlsml^lag a blll between the same, parties, was set up in bar. This de- 
cree wài? rendered In vacation, and It is well settled In Alabama that a 
déereé' l|i vacation dlsmlSslng àJbUi On deniurrer withbut givlng oppor- 
ttmlty tô amend Is erronëous. Thls decree, however, had been affirmed 
by the State suprême court ffeîd!, that the; offlrmance necessarlly Involved 
an adjudication that the decree was rendered on Issues of fact; and there- 
forp Its etfpct as res judlcata could not be avolded by claimlng that It was 
rehderçd on demurrer. 

Appeal fisom the Circuit Court of tlie United States for the Middle 
District of Alabama. 

This waâ a bill in equity, brought by James ¥. Gilmer against 
Josiah: Morris and P. M. Billing, to compel a transfer of certain 
corporate stock, and an accounting for dividends thereon. Morris 
having died, bis executors, B. J. Baldwin, Hulit Baldwln, and F. 
M. BUliilg, were eubstituted as défendants. An opinion vras ren- 
dered on a plea setting up a prior adjudication (46 Fed. 333), and 
afterwarda there was a decfee for complainant (55 Fed. 775), from 
which this appeal is taken. 

Thomasi J. Semmes, H. 0. Tompkins, and Alex. Troy, for appel- 
lants. 
W. A. Gunter, E. H. Parrar, and E. B. Kruttschnitt, for appellee. 

BeforeMcCOEmck,: Circuit Judge, and LOCKE a^d TOUXMm, 
District Judges. 

TOJJÎiMÎN, JDistrict Judge. This was a bill âled by appellee, J. 
M. Grilmer, on the 9th day of January, 1890, against Josiah Morris 
and iF. M/BiUing, to compel the transfer of 60 shares of the capital 
stock of the Elyton Land Company, a corporation under the laws of 
Alabama, which stock appellee allégea he had pledged with Morris; 
ànd tô compel Morris to account to him for the dividends thereon. 
Thé substance of the biH is that in 1870 the appellee, being the own- 
er of certain stock of the Èiyton Land Company, and being indebted 
to appellant Josiah Morris for money paid for him on account of the 
subscription to said stopk, .placed the same with Morris, to hold as 
a pledge for the debt, and transferred by indorsement the certifl- 
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cate to him. Thus matters stood until Mardi, 1875, when Gilmer 
became further indebted to Morris for moneys paid for and loaned 
to him, and when, aa the bill avers, Gilmer made an agreement witb 
Morris that the stock shonld be transferred to him on the books of 
the Company, and thereafter held by him as a pledge for the pay- 
ment of ail his past indebtedness, and for ail indebtedness which 
Gilmer and his flrms might incur in the future to Morris, or the 
banking firm of Josiah Morris & Co., composed of the appellants 
Josiah Morris and F, M. Billing. The bill prays that Morris be de- 
creed to account for and pay over to appellee (complainant below) 
ail dividends that may hâve been paid on said stock since the same 
had been in Morris' hands, after deducting aU of the indebtedness 
due Mm and his firm by appeUee, and that said stock be decreed to 
be transferred by Morris to him. To the bill a plea is filed, setting 
up, in substance, that complainant had on the fth July, 1884, filed 
in the state chancery court of the state of Alabama a bill against 
thèse défendants to redeem the identical shares of stock for the ré- 
demption of which the bill in this case is filed. That he alleged in 
said bill that the stock had been pledged to Morris as security for 
a debt due by him to Morris and to his firm, and for advances that 
might thereafter be made to him (complainant), or to any firm of 
which he might be a member; and praying that Morris might be 
decreed to account for ail dividends received on said stock, and to 
transfer said stock to him, as is now prayed in this bill. That Mor- 
ris answered that bill, denying that the stock was the property of 
complainant, and that he had any right to it, or any part of it. And 
the plea avers that, upon the issue made by the pleadings, testimony 
was taken by the respective parties to the cause, and at the April 
term, 1885, of the said chancery court the cause was submitted on 
the pleadings and testimony for decree on the merits, and was 
argued by counsel, and upon considération thereof it was ordered, 
axljudged, and decreed that complainant was not entitled to relief 
in said cause, and the bUl was dismissed absolutely ont of court. 
That from this decree the complainant appealed to the suprême 
court of the state of Alabama, and at the December term, 1885, there- 
of, the cause was submitted and argued by counsel for the respective 
parties on its merits, and that the suprême court in ail things af- 
flrmed the decree of the chancery court. The plea further avers 
that the stock sued for in the two suits was identically the same, 
and that the relief prayed in the two suits was for the same matters, 
and to the same effect. To the plea were attached, and made parts 
thereof, copies of the record in the chancery court, referred to, and 
«f the opinion and decree of the chancellor; also copies of the opin- 
ions and judgment of the suprême court. 

There are many assignments of error in this case, but the counsel 
for appellants, in their argument, insist only on those which involve 
the ruling of the lower court on the plea of res adjudicata filed to 
the biU, and which the court adjudged and decreed to be insuflfi- 
cient, and to be overruled. The record of the cause in the state 
court is specially pleaded, and is also oflered in évidence in support 
«f the answer. It is conceded that, if the judgment of the state 
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i CQtû* ^têrmîtiéd the quèstîbns iiow litigated in fMs suit, it would 

1 ibe cOUSlusive on tlie fédéral coiUEts, aûdwôtild be an end of this case. 

ji i ïOtthe four concurrent elëMènts or èoridilions necessâry to render 

î a Biatter res adjudicata^ th^ee; of thém are admitted to Jexîst in this 

•case. : The other—tte identité of the cause of action-+tis contro- 

îîYerted. To render the déctee in the former suit avàilable as a har 

■ in this suit the cause of action must be the same, and the former 

decpee must hâve been upon the merits. "The doctrine of res ad- 

judicalsa.does not restupon the fact that a particulàr. proposition 

haâi beearftfflrmted and denied in the pleadings, but upon the fact 

that itifhas, beén fully and fairly Investigated and tried, that the 

partléshare had adeqjuate opj^ortunily, to say and proveàll that they 

can in relation to it, that the^mind of the court has been brought 

to bearittliion it, and so it has been solemnly and flnally adjudicated." 

2 Biacfe,r j;uâgm. § 614; 1 FreaM. Judgm. § 256. "The decree in the 

fonn^rlKait is conclusiTe, not only as to every matter which was 

offeredand receiTed tosustain ordeféat theclaim or dèmand, but as 

to anyiotheradttiisdblâ niatter Tfrhich: might hâve been offered for 

that purpose.'' Oromwell v. Sac Go., 94 U. S. 351; 1 Freém. Judgm. § 

249; Tankôrsly v. Pettisj <71 Ala. 179. In the last case the court says 

that "atjttdgment is conclusiwe of the entire subject-matter of con- 

- trov©r»y,iMiaIl that prclpèrly belongs to it, of ail that might and 

ought ÉOtliaye been litigated and decidèd." 

The'CBusg of action iSsaidtobe the same when the; évidence nec- 
essaryitoîsu^tain a judgment fôr the plaintiff in the présent suit 
wouldj teve lanthorized, a Jndgmient for himin the former. 1 Freem. 
Judgî»>!j§,259; 2 Black, Jtidgm^ § 726. What is a cause of action? 
As de^nedîby one of the leamed counsel for appellee: "A cause of 
. action; jwi the existence of those facts which give a party a right to 
judiBial interférence in his behalf." The facts alleged which give 
the complainant a right to judicial interférence are that he is the 
owner oldettain stock in the Elyton Land Company, which the de- 
fendant MorijiB holds aâ a pledge fromand in trust for him; that 
he has aurighit to recover the stock, and that the défendants deny 
his right and title to ii ; The facts averred in the suit in the state 
court were^that complainânt was the tfwner of the identical stock 
\ which heiîwEuJ a right torecover from défendants; that Morris ac- 
quired possession of it nnder such circumstances as made him a 
pledgeG'Of the same; that he was to hold it as security for certain 
indebtedness due him by complainant, and that in the hands of 
Morris it "becajne and was a basis of , crédit for money." The mat- 
ters diiîtsctly in issue in that suit, and nôcessarUy involved in it, were 
the ownership of the stoûki and how Morris held it,-i-whether as 
pledgee or otherwise. Until it was establièhed that Morris did hold 
the stoçfc a», pledgee, and tinder suchrieircumstances as gave Gilmer 
a right ïtett, ao suit to îrecover it, could be maintained. 

The original biU in tJie state court mas to redeem the stock from 
an alleged pledge made ; in March, 1875^ by transfer to Morris, to 
secure anj^ Indebtedness of Gilmer amd DJoûaldson to défendant^ and 
tQ;JjLaYe;an account of the dividends; recelvôd on it, and, upon pay- 
meut al the debt, to have the stock transferred to Gilmer. Morris, 
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answering, dénies that the stock wàs transferred to hiin for any 
such. fpurpose, sets out thé circumstances under which the stock 
was transferred to him, and claùns that the stock waa his own 
property, and so had been as against Gihner from December 30, 
1871, and as against the whole world since March 30, 1875. The 
amended bill in the state court set up the original purchase of the 
stock in GUmer's name, and the payment of the purchase money 
for it by Morris, and the transfer of it to Morris as security for its 
repayment, and that Gilmer allowed the stock to remain with Mor- 
ris "as a basis of crédit for money," and until he should pay to 
said Morris and to his flnn ail balances of money due him and 
them; by Gilmer; that, after such transfer, he became liable to 
Morris and to his firm for varions small sums of money, besides 
the balance due on account of the original purchase of the stock, 
and Gilmer offera to pay to Morris and to his firm whatever sums 
of money may be found due them by him, and prays an account 
for dividends, etc. Morris, in his amended answer, dénies that Gil- 
mer was the true ownér of the stock, and says, if he ever was the 
true owner, that he. On March 30, 1875, transferred the same to 
him (Monris) on the books of the Elyton Land Company, and had 
the certiflcate for the stock issued to him m his own name; that 
Gilmer was indebted to him and to Ms firm, Josiah Morris & Co., 
in a large amount, which he was bound to pay before demanding 
a reconveyance of said stock to hhn; and that Gilmer had not de- 
manded or iclaimed said stock until more than nine years after 
said transfer, but had abàndoned and lost ail claim thereto, and 
that the same was barred by the statute of limitations. The com- 
plalnant, Gilmer, had the right and the opportunity to file any rep- 
lication, gênerai or spécial, to this answer; or, if he wished to set 
up matter in confession and avoidance of the facts averred in the 
answer, he could hâve done so by amending his bill. Failing to 
adopt either the one or the other course, the effect of the statute 
of Alabama, which proTides that "no replication is necessary to 
an answer," is to make up an issue upon the facts alleged in the 
answer. Code Ala, § 3444. The cause being at issue, the respec- 
tive parties took testimony thereon, and subsequently submitted the 
cause to the court for decree on the pleadings and testimony as 
noted. There was a note of testimony taken. The particular cause 
of action or controversy in that suit was the ownership of certain 
stock, and a pledge of it in 1871, and a continuing pledge of it in 
1875, and subséquent to that time. The material, if not the real, 
issue involved was the transaction between the parties relative to 
the stock in 1875; what that transaction was, and how the stock 
was afterwards held by Morris, — ^whether as pledgee or absolute 
owner. This issue was presented in the pleadings, and presumably 
on the testimony, in that action. The particxilar cause of action 
or controversy in this suit is the ownership of the same stock, and a 
pledge of it in 1875, which Gilmer avers Morris held as a security 
for debts due him and to become due^ and which were, from tlme' 
to time, Subsequently incurred. It is clear that this assertion of 
ownership Of the stock by Gilmer^ and the avermentof a pledge of 
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it to Marris in 1875, raise the fesue as to what was the real trans- 
action between the parties relative to the stock in 1875, — a, mate- 
ria^. issue, which, as wphave seen,; Wai; necessarily Involved in the 
foptneijMpili. We think that the issues in the former suit were 
broad ei^ough to hâve coioprehendedy and did comprehend, ail that 
is inTQlVjed.in thi? suit , ISut there ia another rule of law, to which 
we haye jiiready adyerted in this opinion, by which to détermine 
whether the cause of actiojB is the same in the twO suits. That 
rule is that, "when the eyidence necessary to sustain a judgment 
fop th^ plaintiff in the pçeisent suit would hâve authorized a judg- 
mefl.t ^OFi him i^ the former suit, the cause of action is Said to be 
the saoïe." Can it be doubted, if the proof which is necessary to 
sustaiiia judgment for plaintiff in this suit had beènimade in the 
former smt, that it would hâve authorized a judgment for plaintiff? 
Thç! record of the fonner suit shows that the pledge referred to as 
of !^EcJi 30, 1875, was a subject of controversy» and must hâve 
be^^i a.iBubject of proof,;in ;that suit >Doubtless it was proven or 
a1;tenxpted to be proven, as a récognition by Morris of Gilmer's 
dau^,M;;jClearly, it was considered by the court indeciding the case, 
andi FP necessarily deteqninéd by the court to exist or Uot to 
e^^ as ft façt, The cou^ may hâve found that no such pledgé 
as/ya^' ^imed eyer. existèd, or itmay hâve found that such pledgô 
did exist, but that the eonjplainant's right tO redeem it had been 
lost by; l3.ches," or barjrgd by the statu te of limitations, Suffice it 
to pflj, the court adjudged and decreedi that the complainant was 
not.ei>ti|i^ed ;to relief, and that his biU be dismissed out of court. 
It waSifip absoiute and unconditional dismissak This decreè was 
afaj:)m,e4iby the suprême court WaSithe decrôerenderëd upon.the 
meri;ts of the case? If it was rendered, as is contended by the 
appellee, solely. on the pleadings, — was rendered On demurrer, and 
becau^i^he bill stated no good cause of action, — -the judgment is 
not conclusivfi» "The dismissal of a bill in chancery will be pre- 
sumç^ to be a final and conclusive adjudication on the mèrits, 
wheth^rfithey were or were not heard and determined, unless the 
contraryis apparent ou the face of Jthe pleadings or in the decree 
of the court" 1 Freem. Judgni. § 270; 2 Black, Judgm. § .722; 
Durant V. Essex Co., 7 Wall. 107; House v. Mullen* 22 Wall 42; 
Lyon V, Manufacturing Co., 125 U. S. 698, 8 Sup. Ct 1024; Tank- 
ersly v.'i^^ttis, 71, Ala. 179. 

In the last cited case tbe court says : "When the decree of dismissal 
is uuquailifled, it is presumed to be an adjudication on the merits 
adversely to the complainant, and qonstitutes a bar to further liti- 
gation of 1;he same matters between the parties." And in the 
case of Lyon v. Manufacturing Co., supra, the court uses this lan- 
guage; "Aiplea in bar, stating a dismissal of a former bill, is con- 
clusive against a new bill, if the dismissal was upon hearing, and 
if that ^isinissal is not, in direct ter«is, 'without préjudice.' " The 
cpnt^ntipo of appellee is that the dismissal was on demurrer, and 
tixat it was because of some defect in the pleadings, or because the 
j^verments of the bill. did not make a case for relief. It is not ap- 
pairent in the decree of the court that the dismissal was on demur- 
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rer. Erery presumption is in favor of its correctness, and that it 
is free from error. It was rendered iu vacation. Now, th.e well- 
settled law in Alabama is that, if tlte chancellor renders a decree 
in vacation dismissing a bill on demurrer, or dismissing it when 
the proof shows complainant is entitled to relief, but because of 
defects or insufficiency of averments in his bill he could not get it 
under the bill without giving Mm an opportunity to amend, he com- 
mits an error, for which the case mnst be reversed. Kingsbury v. 
Milner, 69 Ala. 502; Stoudenmire v. De Bardelaben, 72 Ala. 300; 
Yonge V. Hooper, 73 Ala. 119; Gihner v. WaUace, 75 Ala. 220. 

If the contention of the appellee should preîvail, then we would 
find that the suprême court of Alabama itself committed an error 
when it affirmed the decree of the chanceUor. We cannot so 
hold. It necessarily foUows, then, that in alSrming the decree of 
the chancellor the suprême court adjudged that he had decided 
the case on issues of fact, and not on demurrer. Furthermore, as 
there was no spécifie référence made to the demurrer in the sub- 
mission, or in the decree, the inference is that it was waived. 
Walker y. Outhbert, 10 Ala. 213; Ciorbitt v. CarroU, 50 Ala. 316; 
Daughdrill v. Helms, 53 Ala. 65. 

The contention of appellee's counsel further is that the only 
issue submitted to the chancery court was in référence to récogni- 
tions by défendant Morris of the complainant's (Gilmer's) claim to 
the stock, and whether it was necessary to aver such récognitions, 
and that this issue was raised and decided on a demurrer to the 
biU. We think the counsel are entirely in error as to this. We 
flnd no such issue raised by the demurrers. , There was no demur- 
rer to the bUl for want of equity, or because the complainant had 
not shown a case entitling him to relief. There was a demurrer 
on the ground of staleness, and also of the statute of limitations. 
But it cannot be said that the bill was dismissed for want of equity, 
as shown on the face of the bill, or because the complainant's aver- 
ments were not sufficient to entitle him to relief, in that he failed 
to aver récognition of his right by défendant. 

Again, it is contended that the decree of the chancery court 
rested on the défense of the statute of limitations, — one of the 
grounds of demurrer. This défense was presented, as is allowable 
under the practice in Alabama, both by demurrer and by the an- 
swer. But the question of limitation involves the question of ad- 
verse possession, and the latter could not hâve been determined on 
the demurrer to the bill, because it does not appear from the bill 
that the défendant held the stock adversely. On the contrary, it 
appears therefrom that he held it permissively by, and in trust for, 
complainant. The évidence must hâve been considered by the 
court In order to détermine the question of limitations, as weU as 
that of staleness. The court could not hâve properly determined 
thèse questions from the averments of the bill. If it appears at 
the hearing of a case that it is liable to the objection of lâches on 
the part of complainant, relief will be refused on that ground. 
Eichards v. MackaU, 124 U. S. 183, 8 Sup. Ct. 437. 
v.60F.no.3— 22 
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We do not tkmk that tté opinîofas of the cMiMïeUqir- and of the 
suprême; courte which are set but tod made parts of the pleaj are 
any part ef the judgmentToU; net do we deem it n'ecessarj^ to»16bk 
at fhe Ëipinions to ascertaln the ground or reason for the judgment 
rendered; in the cases in whieh they were pronounced, even if ad- 
missible for such purîwse. But the Bupreme court doea, in éiïect, 
hold ttiât liy the staleneas of the complainant's claim, and its com- 
plète bar hy the statute of limitations, the title to the stock in 
quèStioà.' Téited absolutely in the dêffendant. Cfilmer V. Morris, 80 
Ala. T8.- '' 

Our opinion is that thé record disoloses that the dismissal of the 
toiil iuMÛié State court! wàs not où demurrer, or for any defects in 
the ïdeadimgs, but wasi upon the merits of thé cause; and that 
the matiera now alleged and involved in this litigation were actu- 
âUy pifeséntéd and detènnined by the courts of the state of Ala- 
bama^ and aire not now open to appellee. "It is obvions that the 
good ortler bf Society reqùires that a cause once fairly heard on the 
merits should be craclûsiTe between the parties; hence the plea 
of res adjudicatà flnds a place in eTèi*y jurisprudence." 

Decree reversed, and cause remandfed tb the circuit -court, with 
directioÉB to dismiss the bill, with costs. ' 
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■jiçàteât Court, Ë^P. Penngi^iy^^^^ Januàj^ 23, 1894.) 

"'":[ ''' ' ,'■; ' .' :'■ ^ No.-25.^y, ' •;,,';■ 

I4TBRABT iPKi(^BRTT— LECTCBES-^InOOKHBC» PUBLICATION-^lKjyKCTIOÏT. 

ComBlaJ^nt, havins dellvered a séi^ies of lectures, eaused part of thenj 
to be réportéd In p, Journal. Bef^niJant copled, partiaftjr and Incor- 
rectlyi thfe ptibllshed re^brts, and spfd'mem In bock foritn under a tltle 
In»poï*Iïife that the wliole séries of ièètlires was there prei^énted In the 
author'^ : il^Q^uage. Beld, that on thééè facts complàlnant < was eutitled 
to a tempojBary tnjunctlon, independei^tljr of the copyright ï^w. 

This is a bill by Henry Drumniond agaînst Henry Altemus to en- 
join the puMtœition and sale of a book purporting tO contain certain 
lectures deiivered by cbmplainant Heard on application for a 
temporai?y iiijunction. 

Biddle & Wàrd, for pMntiff. 
Josiab Â.'Sypher, for djBfendant 

DALLAStiCircuit Judge. From the facts as developed on the 
hearingoftthis motion for an interlocutory injunction it appears 
that the défendant has published, and to a considérable extent has 
sold, a bOok purporting to contain certain lectures deiivered by the 
plaintiff,i-irhich, in fact, does not preseilt those lectures cbrrectly, but 
With additions and omissions which essentially alter the productions 
of the a^thoPl This ià soùght to bejustifled by the arverment that 
the lectttfefe in question had not'beèii èopyrighted, and ttiat their au- 
tàoc Jiad fledicated theni to the -publié." . The subjectof copyright is 
not direofly involved. The complalnànt does not base his claim to 
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relief upon the statute, but upùn his right, qiiite distinct from any 
conferred by copyright, to protection against haring any literary 
matter published as his work which is not actually Ms création, and, 
incidenta%, to prevent fraud upon purchasers. That such right ex- 
ista is too well settled, upon reason and authority, to require démon- 
stration ; and, although it is equally well established that an author 
may, by dedication of any product of his -peu to the public, irrecover- 
ably abandon hia title, yet, in this case, the fact reUed on by the de- 
fendant to support his assertion of dedication wholly fails to vindi- 
ate the publication complained of. The complainant did send to a 
journal called the "British Wêekly," and permit its publishers to 
print in its columns, reports of eight of the lectures to which this 
suit relates, but thèse did not giye, and could not be understood as 
giving, a full and exact présentation of those particular lectures, 
and of the remaining four lectures of the séries no report of any 
Idnd was furnished to the press or placed before the public. The 
defendant's book is founded on the matter which had appeared in 
the British Weekly, and, if that matter had been literally copied, and 
so as not to misrepresent its oharacter and extent, the plaintiff would 
be without remedy; but the fatal weakness in the defendant's posi- 
tion is that, undfir color of editing the author's work, he has repre- 
sented a part of it as the whole, and even, as to the portion pub- 
lished, has materially departed. from the reports which he sets np in 
justification. The titlê ôf the book is "The ETolution of Man ; being the 
Lowell Lectures Delivered at Boston, Mass., April, 1893, by Professor 
Drummond." It is true that ail the reports, exceptone, in the British 
Weekly, appear under a heading in the same words; but the ordinary 
reader îs not likely to rely upon display Unes of a public journal to 
give a précise indication of the contents of an article to which they are 
preflxed, whereas such a title as we hâve in this instance, given to a 
book in permanent fonn, may reasonably be, and usually is, relied on 
as truly stating the nature of its contents. A most important cir- 
cumstance in this connection is that the défendant, while precisely 
adopting his title from the headhnes of the reports, has so altered 
their text as to make it appear, contrary to the whole ténor of the 
reports thernselves, that what his book contains is the précise lan- 
guage of the author of the lectures, although, as has been said, it 
contains only some of the lectures, not ail of them, and présents none 
of them fully or correctly. The complainant's right has been fully 
made ont, and the case shown is manifestly one which calls for the 
interposition of the court at this stage. An order will be made for a 
temporary injunction. 



POTT et al. v. ALTBMITS. 

(Circuit Court, B. D. Pennsylvanla. January 23, 1894.) 

No. 26. 

LlTBKABY PrOPERTT— PrElIMINARY InJUNCTION. , . 

An author obtainéd à temiorary Injunction against the publicatton, to 
garbled form, of certain lectures delivered by him. At the same time a 
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thlrd perspn to wbam he hjad itosnsferred the copyrlgbttiàlso «pedi tô en- 
Join thp same publlca.tiftn. ffpj^ t^at, In view p(, <;Jip Piriv^ar beitween the 
plàlntlffs lu tbe twol suits, tue i^yàrp was nôt (ijài^ed- upo>n to Hptermine 
whether the asslgnéft' àiso had a rlght to a preU&lriary injtmctlon, and 
the same -wonld be denied, -wlthout préjudice to a l^enewal of tîiè applica- 

Ttls is a "bill by James Pott and others to ënjoin Henry Altemus 
from jublishlng a book containin^ incorrect and fragmentary copies 
of certain lectures "by ProfessOr; Henry ÏJrummond. Complainant 
based Ms. ^gbt on an assignmeri| of the copyright. Heard on ap- 
plication âfôr a temporary injunçtion. 

Biddle & Ward, for plaintifEs. 
Josiah B. Sypher, for défendant 

DALLAS, Circuit Judge. This is a motion for a preliminary in- 
junctioû. The facts are the same as In Brumînond t. Altemus, 60 
Fed. 338^ in which an opinion wiil be flled at the same time as this. 
In thatcase the title of the plaiÈtiff to relief is founded'upon his au- 
thorshîp of the lecture» to which both suits relate. In this one, the 
allégations upon that subjectare: 

"(5) That the sald Proïesisor Drûmmond has transferred and assigned to 
the sald plaintiffs ail rlght in the above-mentloned LowelJ lectures and bock, 
as well as the copyright thereof, as fax as the United States of America Is 
concernfld. • * * (10) That by the sald deceltful amd fraudulent publica- 
tion of thfe Sald frfgmèntàry and Imperfect extràcts from the Brltish Weekly 
in book forih as aforesàid, and by the fraudulent unauthorlzéd additions and 
variations contalned and appearlng In the same work by the sald défendants, 
th«( sald Professer Drummond is ^eatly Injured, peçuniarlly, and otherwise, 
In hls Utera;ry réputation, as an, author, and the sald plalntiffs and the said 
Professer Drummond are pectmlarily Injured through the damage the publlcar 
tion 6f thë said work by the sald défendants has caused and continues to 
cause td the future sale by the sald plalntiffs of the genùlne book, composed 
of the genuine Lowell lectures." 

I havë rècently stated, and on several occasions, that, in my opin- 
ion, a motion for an interlocutory injunçtion should not in auy case 
be allowed to operate as a mèans of obtaining a prématuré expres- 
sion, where unnecessary, of opinion by the court upon the merits of 
the controversy; and that tMs spécial relief should not be granted 
without specià reason, but that, exempt in a clear case and under 
circum«taûceô requifing the inimediàte exercise of the restraining 
powerôf the court, an alleged right to injunçtion, as well as ail other 
questions in the camuse, should a^^ait détermination untU the coming 
in of thë proofs in the regular way. Williams v. McNeely, 56 Fed. 
265. 

I do not intend to suggest that the présent motion has been made 
for the pùrpose of anticipating the final hearing, but, in Tiew of the 
privity of the plalntiffs in this case with the plaintiff in the other, in 
which the writ has been allowedj it does not seem to be requisite to 
consider #bether thèse plalntiffs also would,îndependently of the 
çircumstances referred to, be .entitled to a preliminary injunçtion. 
Therefore, no order will be made upon their présent application, but 
the plajntiffs hâve leave to reaéw this motion at any time, if they 
shall be so advised. 
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MORROW SHOB MANUTG GO. T. ÎIBîW E3N6LAKD SHOE OO. et aL 

(Circuit Court of Appeals, Seyenth Circuit March 9, 1894.) 

No. 71. 

Ceeditor'b Bill— Bquitt Juhisdiction— Corpobations. 

Kev, St. m. 1893, c. 32, § 25, whlch authorlzes a suit In the nature of a 
credltor's bill to be brought agalnst corporations iH) certain cases by sim- 
ple contract creditors, does not glve fédéral courts jurisdlction to enter- 
taln sucli a suit where the créditer bas not first exhausted his légal rem- 
edy, since the équitable jurisdlction of fédéral courts cannot be enlarged 
by State législation. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. , 

On pétition for rehearing. For former opinion, see 6 0. C. A. 
508, 57 Fed. 685. 

Peckham & Bro\<'n and Miller & Starr, for appellant. 
Flower, Smith & Musgrave, for appellees. 
A. B. Jenks and W. A. Foster, for Peabody. 

BAKEE, District Judge. The appellees hâve filed pétitions for a 
rehearing, which they hâve supported by elaborate briefs. We hâve 
given their pétitions and briefs attentive considération, and find 
no error pointed ont which would justify the court in granting them 
a rehearing. The grounds upon whlch our décision is rested are 
fully stated in the opinion heretofore filed, to which we still adhère, 
and no good purpose will be subserved by adding anything to what 
is there stated. The pétitions of the appellees are therefore over- 
ruled. The appellant has filed a pétition for a rehearing and a modi- 
fication of the opinion of the court by striking ont of the same the 
following: 

"The bill fails to allège that the plalntlff had prosecuted Its claim to judg- 
ment, and had Issued an exécution thereon, and had the same returned nulla 
bona. For this reason the bill is insufflcient within the doctrine of Scott 
V. Neely, 140 U. S. 106, 11 Sup. Ct. 712, and Cates v. Allen, 149 U. S. 451, 
13 Sup. Ct 883, Q77." 

The appellant further asks that the order of the court be modi- 
fied to read as follows: 

"That tbe decrees hereln entered respectively on the 28th day of Aprll, 
1892, dismissing the bill of complalnt as to the défendants Gore, Prouty, and 
Heimerdinger, and on the 9th day of May, 1892, dismissing the sald bill as 
to Hiram B. Peabody, be reversed at the costs of sald appellees, and that said 
cause be remanded to the court below for further proceedings not incon- 
sistent wlth this opinion, and with leave to complalnant to amend its bill 
£La it may be advised within thirty day« after the judgment herein shall be 
«ertifled to said court" 

Counsel for the appellant inslst that the suit is brought under 
Rev. St m c. 32, § 25, and that under this section it is unnecessary 
to the maintenance of the suit that the claim should hâve been re- 
duced into judgment and an exécution issued thereon and returned 
nulla bona. This section provides that: 

"If any corporation, or its authorized agents shall do, or refrain from dolng 
any act which shall subject It to forfeitore of its charter or corporated pow- 
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ers, or sliall allow any exécution or decree of any court of record, for a pay- 
mènt of ïMbnéj' after demana mttflé-by the offlèer t6 bfe returned no property 
foond, or.to remaln unsatlsfled fop not less than ten days after such demand, 
or sball dtsàolte or cease dolng business leavlng debts ùnpald, suits in equity 
may be brought agalnst ail persons tyho are stockholders at the tlme, or 11a- 
ble In any way for the debts of the corporation, by joinlng the corporation 
In such fults; • • • and courts of equity shàll baye full power, on good 
causé ihô^n; to dissolve or close iip the business ofanj^ corporation, to ap- 
point èi fëçelYer thèrefor, etc." 

It iS flnhly settlêd th^t tiûdér this section it is not necessary to 
the inialiiteliance of a suit in efc[uity in the courts of the state that 
the çlaim of the créditer should hâve been reduced into judgment, 
aiid 'an' ékeféution issued therëôn and returned nuUa bona. A suit 
in equity may be maintained in a court of the state by a simple 
eontràet' creditor, who holds ûéither a général ' nor a spécifie lien 
agalnst a corporation wh.ich is insolvent and has ceased to do busi- 
ness, leaving debts unpaid, for the purpose of winding up its af- 
faire. Mining Co. v. Edwards, 103 111. 472; St. Louis, etc., Min. 
Co. V. Sandoval, etc., Min. Co,y Xll Hl. 32; Id., 116 Dl. 170, 5 N. E. 
370; AUing v. Wenzel, 133 Bl. 264, 24 N. E. 551; Hunt t. Rink 
Co., 143 m. 118, 32 N, E. 525; Mellen v. Iron Works, 131 U. S. 352, 
9 Sup, fît. 781, As a gênerai rule, where a new right is created 
by the ptatute of a state, thé fédéral courts will take cognizance of 
it, and will enforce it according to their methods of procédure. 
Whejther it will be enforced at law or in equity dépends upon its 
charaçiter. When it is ren^e^ial in its nature and essentially of an 
equitaj;)le chaxacter, it wili be enforced on the equity side of the 
co^rt.' (ïormley V. Clark, 134 TJ. S. 338, 10 Sup. Ct. 554; Davis v. 
Gray, 16 Wall. 221; Case bfBTOderick's Will, 21 WaU. 503; Hol- 
land v; Challen, 110 U. S. 15, 3 Sup. Ct, 495; Frost v. Spitley, 121 
U. S. 552, 7 Sup. Ct. 1129. But every new right of an équitable 
latjire created by the st|i,|;ute of the stfite is not necessarily en- 
v-orçeable in the fédérai ; courts upon the same facts and under the 
same circumstances as in the courts of tiie state. If the new right 
is one not within the recè^nized équitable jurisdiction of the fed- 
enJ courts, It cannot be enforced by such courts in equity, although 
the statute of the state bas declared that the new right shall be 
enforced in equity. The jurisdiction of the fédéral courts as courts 
of equity cannot be enlarged by state législation. New équitable 
rightb which fall within their accustomed jurisdiction can alone be 
enforcttd by the federtd courts in equity. The case of HoUins v. 
Iron Ct,., 150 U. S. 371, 14 Sup. Ct. 127, is décisive of this question. 
The çpuit ttere say: 

"T?he ■ pUdïitiffs werp simple contract credltors of the copipany. Their 
clalms haà not been reduced to judgment, and they had no express lien by 
mortg^ge, ^nist deedi or oth,erwise. It is the settled law of this court that 
such iredittK'S 'Qtiinot coimé' Into a court of equity to obtaln a seizure of the 
property • éf thëlr debtof, and its application to the satisfaction of their 
claims, «iid this n6twithstanding a statute of the state may authorize such, a 
proce^i|ig îlli the courts o!f|ihe state. The Une of demarkatlon between équi- 
table and légal remédies In the fédéral courts cannot be obliterated by state 
législation. Scott t. Neely, 140 TT. S. 106, 11 Sup. Ct. 712; Cates v. Allen, 
14â U. S. 451, Ï3 Sup. «. 88Sj.977; nor Is It otherwlse ln«ase the debtor is a 
corporation, asd an unpaid stock subscriptlon iâi sought tO be reached. Tube 
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Works Co. Tt Ballou, 146 U. S. 517, 13 Sup. Ot 165; Cattle Co. v. Frank, 
14S U. S. 603, 13 Sup. Ct. 69L" 

It is further contended by tiie appellant that a corporation debtor 
does net stand on the same footing as an individual debtor; that, 
while the latter bas absolute dominion over bis own property, an 
insolrent corporation is a nJere trustée, bolding its property for 
tbe benefit of its creditors and stockholders, and that a fédéral 
court of equity may entertain jurisdiction to wind up its affairs in 
a suit brought by a simple contract creditor. This contention is 
declared in the above-cited cases to be at war with tbe notions which 
were derived f rom the English law with regard to the nature of cor- 
porate bodies. 

"A corporation is a distinct entlty. Its aflalrs are necessarily managed by 
offlcera and agents, it is true; but in law It is as distinct a being as an In- 
dlvidual is, and is entltled to hold property, if not contrary to Its cljarter, as 
absolutely as an individual can liold it. Its estate is tbe same, its interest 
is the same, its possession is the same. Its stockholders may call the officers 
to account, and may prevent any malversation o( funds or fraudulent dis- 
posai of property on thelr part. But that is done In the exercise of their 
corporate rights, not adverse to the corporate interests, but coïncident with 
them. ; When a corporation becomes insolvent, it is so far civilly dead that 
its property may be admlnistered as a trust fund for the benefit of its stock- 
holders and creditors, and a court of equity, at the instance of the proper 
parties, will then make thoee funds trust funds whlch, under other chrcum- 
stances, are as much the absolute property of the corporation as any man's 
property is hls." Graham v. Eailroad Co., 102 U. S. 148, p. 160. 

Under the settled law applicable to the fédéral courts, a simple 
contract creditor is not a proper party to invoke the aid of a court 
of equity to make the corporate funds trust funds, and to wind up 
the affairs of an insolvent corporation, unless the ordinary jurisdic- 
tion of the court has been enlarged by législative authority. The 
jurisdiction of the court below had not been so enlarged, and it can- 
not be supported by an appeal to the state législation in question. 
For thèse reasons the pétition of the appellant for a rehearing is 
overruled. It was determined by the court, and so announced, that, 
as the appellant had committed the first material error, the cause 
would be reversed at its cost. By mistake or oversight, the order as 
entered adjudged the costs against the appellees. Tbe order of re- 
versai heretofore entered will be so far modifled as to adjudge the 
costs against tbe appellant, and in ail other respects it will stand ap- 
proved. 

HAMNER V. SCOTT. 

(Circuit Court of Appeals, Bighth Circuit February 12, 1894.) 

No. 336. 

Whit dp Erkok— Final JuDaMENT— Attachment. 

An order quasbing an attachment, and leaving the action stlll pending 
ia the trial com:t, cannot be reviewed by writ of error, since it is not a 
final décision. Standley v. Boberts, 59 Fed. 836, distinguisbed. 

In Error to tbe United States Court in the Indian Territory. 
Attachment by James B. Hamner against J. S. Scott The at- 
tachment was quashedj ^d plaintiff brings error. 
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G. B. Dénfeôn and N. Bl Màxèy (Gilbert W. Pascb, W. M. Harriflon, 
and M. M. Edmiston, on the brief), for plaintiff in en'or. 

W. T. Sntchings (E. B. Ste'j^al'd and H. 0. Shepard, on the brief), 
for defehdàat ik error. 

Bfefoi^JçjlÀLDWELL and SAiîBOEN, Circuit Judges, and THAY- 
EÈ, DIsïjHot Judge. 

OAÎJQjWEiÇiL, Circuit Judge» The plaintiff in error, James B. 
Hamner,t bwu^t suit against J. S. Scott, tha défendant in error, 
in the Ùiùited States court in the Indian Territory, on ce^ain promis- 
sory notes, and sued out an order of attachment in the action. On 
motion jpf the défendant, the ordsr of attachment wasi quashed, and 
thereupoitt the plaintiff sued oui this writ of error to review the 
order of the lower court quashing the attachment. The principal 
action iî^,^still pending in the lower court. Ah order quashing an 
attachînijept is uot a final décisiion, within the meaning of the act 
of congress creating this court {cliapter 517, § 6, 26 Stat.826), and a 
writ of teiTor will not lie to review such an order (Eobirison v. Belt, 
5 0. 0. À. 521' 56 Fed. 328; Eiddlê y. Hudgins, T; C. 0. À 335, 58 Fed. 
490.) Wé imày add that this is'the rule in Arkansias, under the 
Code of fepactice of that state, in force in the Indian Territory, and 
under which the attachiùent In this case was Bued ont Didier v. 
Galloway, 3 Arlc. 501; Héfifner y. Day, 54 Ark. 79.i The âdjudged 
cases inother states are not hatmônious, but the weight oî authority 
is that an order sustaining or dissolving an attachment is inter- 
locutory, and not appealable, in the absence of a statute making it 
so. 1 Black, Judgm. § 36; Elliott, App. Proc. §§ 81, 88, and cases 
citèd in 'note 3. The case at bar is distinguishable from that of 
Standlejf T. Eoberts, 59 Fed; i836j in this: In that case there was a 
final decree ui)on ail of thetssttês in the case between the parties to 
the appeal. As between them, there was a final and complète dé- 
termination 'of the action upon issues which did not concern the 
other parties to the suit. In this case the maiû action between the 
parties to the writ of error is pending and undetermiued in the 
lower court. The writ of error is dismissed. 



ADKINS T. W. & J. SLOANE.» 

(Circuit Court of Appeals, Eighth Circuit Febniary 12, 1894.) 

■ No. 344. 

Rbvtew oh Appeal— Speciai. Finding. 

Where some of the facts are admttted by stlpiflatlon, and others left 
to be iprovea,' and the court flnds the Issues foi" the plaintiff "on ail the 
evldencerî-the flndlng is gênerai, and the' opinion of the trial court. In 
whlch thé <lue8tions of f act ànd lAw are dlâcusséd, cannot be considered, 
in connection with the stipulation, as a speclai flnding of facts, i«Tiewai> 
ble by tlîê couit of apï>èâlB.' 

•14 &W. 1090. «Echeailng penaing. 
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In Error to th.e Cii?cuit Court of Uie United Statea for thé Wœt- 
em District of Miasonri. 

Attachment by W. & J. Sloane, a corporation, against Isaac Wolf. 
An interplea was filed by James G. AdMns. Plaintiff obtained 
judgment. The interpleader brings error. 

Henry Wollman and Clarence S. Palmer (E. 0. Boggess, Scammon 
& Stubenrauoh, Brown, Chapman & Brown, and Gamer & Walsh, 
on the brief), for plaintiff in error. 

Nathan Frank, for défendant in error. 

Before OALDWELL and SANBOEN, Circuit Judgea, alid THAY- 
ER, District Judge. 

THATER, District Judge. This was a writ of error to reverse 
a judgment which was rendered on an interplea in an attachment 
suit. W. & J. Sloane, a corporation, brought suit by attachment 
against Isaac Wolf on the 7th of December, 1891, aUeging, among 
othep things, for the purpose of obtaining a writ of attachment, 
that Wolf "had fraudulentiy conveyed or assigned his property and 
effects 80 as to hinder and delay his creditors." The writ of at- 
tachment was leTied on a stock of carpets, mattings, and store fix- 
tures at the time in the possession of James G. Adkins, the inter- 
pleader, and situated in a store at Nos. 1221 and 1223 North Main 
Street, Kansas City, Mo. TJnder the proTÎsions of section 572, Rev. 
St Mo. 1889, Adkins filed an interplea claiming the property un- 
der a deed of trust in the nature of a mortgage, which had been 
executed by Wolf on November 30, 1891. The deed of tpust pur- 
ported to convey to Adkins, as trustée, the stock of merchandise 
which was attached, and certaùi real estate, and certain notes and 
accounts, for the common benefit of certain persons named in tiie 
deed, who are admitted to be creditors of Wolf, and his only creditors. 
The interplea alleged generaUy that Adkins, as trustée, was the 
owner of, and was in possession of, the attached property when the 
same was seized, and that Wolf then had no interest in said prop- 
erty. The answer to the interplea averred, in substance, that the 
property belonged to Wolf when the writ of attachment was levied 
thereon, and that Adkins held the property at that time under and 
by vlrtue of a pretended deed of trust dated Norember 30, 1891, 
whioh had been made and executed by Wolf for the purpose of hin- 
dering, delaying, and def rauding his creditors, as the said inter- 
pleader well knew. The issues thus framed were tried before the 
court, pursuant to a stipulation waiving a jury; and the court ren- 
dered a judgment in favor of the attaching créditer, and against 
the interpleader. Subsequently, a judgment was rendered against 
Wolf in the sum of $5,960.98 on the plaintiff's cause of action, and 
a further order was entered, sustaining the attachment. 

The parties to the interpleader suit filed a stipulation admitting 
certain facts, but the most important issues arising on the interplea, 
touching the motives which had actuated the parties to the deed of 
trust in executing that instrument, were left to be determined by 
the court f rom such évidence as might be adduced by either party at 
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fàéftiMj 'itllifi record côntlimfe &e opiùi(Hi;of"^ circuit conrtj in 
whlch sereral questions o£ law and fact are discussed and tsonsid- 
ërM wsAitrtfaeiconclusionofthe opinion there is an ultimate find- 
iaginJthéfolliïtHing language: "On ail the etidence, I finditlie issues 
for the plaintifl, and a^ainat; tlie interpleadèn" It ia manifest, we 
1idfl}j,i^m an inspection Qf, itkjs record, tl^at we woiild not be au- 
tl]ipri^â;tO treél^! the opinion of, the circuit court, together with the 
admitted facts, as tantamount to a specialfinding of the facts by 
the court, such as the act of çç^pgress eontèniipilates and authorizes, 
but must, of necessity, regar^ tbem as the équivalent of a gênerai 
vérdîiïèj&i^'iaîùiij'. Lehuen v; ÎÔibkson, 148 U. 8. 71, 13 Sup. Ct. 481, 
and citations. In this view of the case, which we hâve felt eom- 
pelled to adopt, the record présents no debatable question which 
this ébuit is âuiiorized ttf Sffeview, for the reason that no deolàra- 
tionB of' law weteaskedjàndflô exceptions weré taken to the ad- 
mîsaidu ()t; ^fclûbion of têSlimony. The judgment rendered by the 
trial cottrt was clearly aiitiiorizéd by the pleadings, and this is the 
only point that We hâve thé Hèht to consider— ^the flnding being gên- 
erai, and fld ei^eptions ha/rirfg been saved either to the admission 
or exclusion -dltestimony, or tù the giving or refusing of instructions. 
Àt the présent tenii this' court bas had occasion to consider this 
subject, and tô' express its tieWs thereon, in three différent cases, be- 
sides the ône ât'bar. Withoùt repeating what bas eo recently been 
said with référence to the proper modeof saving exceptions in law 
cases wMôh are tried before the court on a stipulation waiving a 
jury, it wfll! be sufiacieût to refer to the récent casesj-and the au- 
thoritieS therëin cited. Walker v. Miller, 59 Fed. 869; Bowden v. 
Bumham, Id. 752; Trust Xïo. r. Wood, infra. The judgment of 
thé circulticotiït} for the ïeasons above explained, must be aifirmed, 
ànd it is 80 orderéd. Aiffltïâeâ. 



MBROANTiiB. TBpSX OO. v. WOOD et aL 

(OU?cu}t Court of Appeala, Elglith Circuit February 12, 1894.) 

■■■ No.' 339. ■ i 

1. Rbtikw oh Àppbai.— Exceptions.' 

ITïtder Bot.' St. U. S. § 700, WhlCh déclares that when an Issue of fact 

ijls tried by tbe court wlthout a-: jtiry "the rulings of the court in the prog- 

ress of thertrlal if excepted to t^t the time" may be reyiewed upon appeal 

aiid that ''w'heû the flnding is spécial the review may extend to the deter- 

ihinatioii of the Sufflclency of thé f âets found to support the judgment," 

Where no re^uests for any declaïatlQns of law are made at the trial, and 

V exceptions tothe rulings of thç cport on the évidence are not talcen, the 

.only questipa for revlew on appeal Is the sufflclency of the findings of 

;,,;,^.fact.;, ,. , ■■' " \ ■ ;,' • 

' i&' FïiAlJrittl.'BN* dôilVETANCBS— CHATTÉL MoBTGAGB— QtTBSTION DP PaCT. 

Where à èhattei mortgage oJk a stock of goods in lowa contains no 
provision allowlng the mortgttgor to ôell, and hé does sell, the goods in the 
usual coursa pf trade, wlthout aocounting therefor. to the mortgagee, the 
question whether oc not such mortgage is fraudulent as to creditora is 
one of fact, tmder the décisions of the suprême çpùrt of lowa, which the 

' ■ national coiu'ts follow in sucb a Case. Jafflray v. Greenbaum, 20 N. W. 

;; 776, 64 lowa, 4S2, foUowed, i i 
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lû Error to the Circuit Court of the United States fca* tlie Souffi- 
ern District of lowa. 

Attachment by Eichard Wood, Samuel Brown, Henry Henderson, 
Henry Harper, and Andrew Crow, composing the finn of Wood, 
Brown & Co., against the Crescent Coal Company. The Mercantile 
Trust Company of New York interrened, claiming the attached 
property under a mortgage. There was judgment against the 
intervëner, and it brings error. 

William J. Boberts (John F. Lacey, on the brief), for plaintiff in 
error. 
Carroll Wright, for défendants in error. 

Before CALDWELL and SANBORN, Circuit Judges, and 
THAYER, District Judge. 

SANBORN, Circuit Judge. The controversy in this case was 
over a stock of goods that was in the possession of the Crescent 
Coal Company at What Cheer, in the state of lowa. Wood, Brown 
& Co., the défendants in error, attached this stock February 13, 
1891, on a debt of the coal company due to them. The Mercantile 
Trust Company, the plaintiff in error, intervened, and claimed the 
goods under a mortgage made to it by the coal company, dated 
February 1, 1890. There were two controUing issues tried. They 
were whether or not the mortgage covered the stock of goods, and, 
if so, whether or not the mortgage was fraudulent and void as to 
the attaching creditors. A jury was waived, and the case was 
tried by the court. The court found that the mortgage did not 
describe the goods in controTersy, and that, if it did, it was ftaudu- 
lent and void as against the attaching creditors, and ordered judg- 
ment in their favor. The judge filed a careful and exhaustive 
opinion, which covers 17 closely-printed pages of the transcript, in 
which he states the history of the case, the evidential facts he 
deems established, his ultimate conclusions from those facts, his 
reasons for thèse conclusions, and the judgment that he directs to 
be rendered in the case. 

In their brief, counsel for plaintiff in error specifled 26 supposed 
errors, some of fact, and others of law, based on various statements 
and conclusions found in this opinion. But, upon looking into the 
record, we find the questions they attempt to présent are not ma- 
terial to the décision of this case. The only exceptions any of thèse 
speciflcations hâve to rest upon are four that purport to be taken 
"to the flndings and conclusions of the court in the foUowing re- 
spects:" First. To so much of finding of fact No. 6 as relates to the 
défendants' possession of and dealing in the stock of goods after 
the attachment and the release of the same; second, to the third 
conclusion of the court that the stock of goods was not included in 
the mortgage; third, to the fourth conclusion of the court that the 
mortgage was fraudulent and void as to the attaching creditors; 
and, fourth, to the final conclusion in favor of the attaching cred- 
itors. Section 700 of the Revised Statutes, which governs the 
practice in this regard in this court, provides that: 
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'5^çai a» iBsiie of fact In any civil cause Jn a circuit co^ Is tpl©^ ii^d 
deterinlùod by the coiurt, wlthout the interrèntion of a Jury, aocording to 
section 649 (whlch provides for the walver of a jiiry and a trial by 
tbë cbuMjrtne mlings of the court in the progreSis of the trial of the cause, 
if eice«fpte^.to at the time, and duly presentedby a bUl of exceptions, may be 
revieTKre4,by thie suprême court upon a writ of error or upon àppeal; and 
whéif th|e mttdli^g is spécial, the revlew Jûày extend to the détermination of 
the suffldtec^ of the f acts found to support the judgment." 

The spécial flnding referred to in tWa, conclusion is net a report 
of the eyi^encç, but it mnst be, like the spécial verdict of a jury, 
a fitîato^'èf &€ iiltiniâte' factiS -wliich the e^^idence establishés. 
The only question the spécial flnding présents that would not be 
presented by a gênerai flnding is ivhether or not^ in any view, the 
fact» fouQdt Jn it are sufflcfent to sti^port the judgnient. With the 
single exception of this question, which is presented by the spécial 
flnding itseM, there are only two methods by which questions of 
law, cajoiibe ^f presented to the court that tries thé facts that this 
court catn wdew them by writ of error. Thèse methods are, flrst, 
by seasonaMe objections and exceptibns tô the rtilings of the court 
upon the OdUiission or rejection of eyidence, and, second, by re- 
questing'JÉlle court, before the trial is> ended, to make déclarations 
of law, and escepting to its refusai to dO so, audto its déclarations 
of law, iluaiiy, that do not accord with the propcKiitions asked, in 
exactly tteisame way as instructions to a jury would be requested, 
and thefTOlings of the court giving or refusing jthem would be ex- 
cepted téfitrOie trial was before a jury. The flnding of the court, 
whethePi gênerai or spécial, performs the ofiice of a verdict of à 
jury. sWhen it is made and flled, the trial is ended. Exceptions 
to the flnding^ 'OPito statements of légal conclusions contained in it; 
or in i an? opinion in which it is contained, or in an opinion flled 
with itjiâvail nothing. They are as f titUe as exceptions to the ver- 
dict of a -jury. When a case cornes ;to this court upon a writ of 
error, tMs is a court for the correction of the errora of the court be- 
low solely. To enable us to review those errors in a case tried by 
the court itiûust appear that the légal propositions on which they 
rest were presented to tliat court and ruled upon before the trial 
ended, unless they are involved in thè single question whether or not 
thô facts found in a spécial flnding are sufEicient to support the 
judgment It is, in the words of the statute, "the ruiings of the 
court in the progress of the trial of the case," and thèse only, that 
we are authorized to revie'w, unless such ruiings are involved in the 
single question we hâve mentioned. Olement v. Insurance Co., 7 
Blatchf. 51, 53, 54, 58, Fed. Cas. ¥o. 2,882; Walker v. Miller, 59 Tei 
869; Bowden t. Bumham, Id. 752; Norris v. Jackson, 9 WaU. 125, 
127; Insurance Oo. t. Folsom, 18 Wall. 237, 249; Oooper v. Omohim- 
dro, 19 Walli 65, 69; Martinton v. Pairbanks, 112 U. S. 670, 5 Sup. 
Gt 321; Lehuen v. Dickson, 148 U. S. 71, 13 Sup. Ct 481. 

No requests for any déclarations of law were made in this case, 
and the only question ràised by the proceedings at the close of the 
trial is whether or not the facts found by the spécial flnding con- 
tained in the opinion of the court are suÊBlcient to sustain the judg- 
ment This is not a debatable question. The mortgage in ques 
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tion contained no provision that the mortgagor migh.t seJl the stock 
of goods in the usual course of trade, or that it would account for 
or pay over the proceeds of such sales or any part of them to the 
mortgagee, and yet, for many months before the levy of the at- 
tachment, the mortgagor; had the exclusive possession and control 
of the istock, sold f rom it and replenished it by purchase, in the 
ordinary course of the business of a merchant, and pever accounted f or 
or paid over any part of the proceeds of the sales to the trust Com- 
pany. On this state of facts, the court below found that this mort- 
gage was fraudulent as to thé attaching creditors. Under this évi- 
dence, this was not a question of law, but, according to the déci- 
sion of the highest judicial tribunal of the state of lowa which 
govemed this lowa mortgage, this was a question of f act. Torbert 
V. Haydeii, 11 lowa, 435; Hughes v. Cory, 20 lowa, 399; Sperry 
V. Ëtheridge, 63 lowa, 543, 549, 19 N. W. 657; JafEray v. Green- 
baum, 64 lowa, 492, 20 iN. W. 775. Section 1011, Rev. St, which 
governs this court in this matter, provides that "there shall be no 
reversai in the suprême court, or in a circuit court upon a writ of 
error, ,* * * for auy error in faet" We cannot, therefore, re- 
view tbis finding, and it must stand. Morepver, if we could, the 
resuit would not be différent, for there is ample évidence in the 
record to sustain it. The conclusion we hâve reached upon this 
question renders it unnecessary to consider tte question whether 
or not the stock of goods was included in the mortgage. That is 
now immaterial. If it was not, the judgment must stand because 
it was not^ and, if it was, the judgment must stand because the 
mortgage was fraudulent. Our conclusion is that the facts found 
by the court were sufficient to sustain the judgment. 

A siiigle exception was taken to one of the rulings of the court 
in the progress of the trial, and will now be noticed. The uncon- 
tradicted testimony of the président and gênerai manager of the 
coal coÈapany was that from the beginning of the year 1890 until 
the attachment was levied the stock of goods in question was in the 
exclusive possession and control of the coal company. That company 
during ail this time, with the exception of a few months when its 
business was interrupted by fire, traded with this stock of goods in 
the usual course of business of a merchant, and never applied any 
of the proceeds of the sales from it, during this time, to the payment 
of the mortgage debt, nor in any way accounted to the mortgagee for 
any of thèse sales. The attachment on the stock was released 
shortly after it was levied, and a sum of money was deposited in 
the court in place of the goods, to abide the resuit of the trial of 
this case. In the course of his testimony, this witness testifled 
over the objection of the plaintiff in error that the coal company 
kept on running the store, after the levy was released, in the same 
way as before. This testimony was undoubtedly immaterial, and, 
if it tended to establish or overthrow any material disputed fact in 
this case, its admission would be a réversible error. But its only 
tendency to prove any material fact hère was to show that during 
the existence of the mortgage, prior to the levy, the stock of goods 
was left in the possession of the coal company, and traded with in 
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thé *iiëû«I ' S&Mi of bti«iûèââ,i trttHout accounting for or payiag over 
aaj> éFîti p^ieéëds to ttife'iaôrtgôgee/ That fact, howerer, was al- 
reftàyieâtttMisïted by coiûiiëtent and' undisîJtited évidètice, so that 
we aré'iÉàMë to see ho\V*tlie admissîotf^^ this tesUniony could 
hâve itt kaj» /w^ày prejudiced' the trust 'cbmpany, and error with- 
eut i^éjadîcé is no grôulnd for ' reversai. The juâgment below is 
afflnïïéi^'Mflt cOsttb 



i HALIi V. HOUGHTON &ITPP MERCANTILE 00, 
(Oiirctflt Cotirt of Appeals, El^th Circuit. February 26, 1894) 

1. JpDGMBKSPrrDBFATJI-T-T'APPi.ipA'riOÎÎ TO SBTi ÂSIDB. 

M£(nsr.'Dlç. Ark. g 5153, Which proVl4ès tlidt "the appUcatlon tor a new 
trial miast'bè'madé wlthin three days after the verdict dr décision wag 
i render^iuûless unavoidably prevented,"'has nO appllcatlan to a motion 
to Setiastâea dfefault 

9. APPEAL^RbVIBW— PiNDINGB OF PaCT. 

Eev. St 8 1011, whlçh provides that "ttere sball be oo reversai In a 
suprême ébtlrt or In a drci^it court upon à wrlt of error • * • for any 
errOT lû'fâct," govems ïlié circuit court 6f appeals as well; and that 
court wlll revlew errors of law only. 

In Error te jtite United S]ta,tes Courte în the Indian Tè^iitoiy. 

ïhis waS â spit begiih by attachraent by the Houghton & Upp 
Mercantile GpDttpany agàihsl; Dymënt & Lane, in Vhich a pétition 
of interpleader was flléd hy Florence J. Hall, as trustée of the 
Evajis-Snider-Biiei Cîompanyi and in Which judgment by default 
weht agaiittiét the attachiîg créditer.' The default was set aside, 
and at the teisi^ the merbantilé compaaiy had judgment, and Hall 
brings error. 

Solomon E. (Jackson, for plaintifE in error. 

W. B. JohnsQn, A, 0. Orïice, and Lee Cruce, for défendant in error. 

Before CAIJDWELL and SAlfBOEN, Circuit Judges, and THAY- 
EB, District Judge : 

SANBOEN, Circuit Judge. The controversy în this case was 
over some cattle in the Indian Territoiy. The Houghton & Upp 
Mercantile Company, the défendant in error, attached them as the 
property of their.debtorsj Dyment & Lane, a partnership composed 
of Walter Dyment, Thoûias iP. Lane, and Kidge Wheelock. Florence 
J. Hall, as trustée for Etans-Snider-Buel Company, the plaintiff 
in error, clainaed them under a prior mortgage as ah interpleader. 
The case was set for trial of the issue between the attaching cred- 
itors and the interpleader for Maxch 30, 1892. On March 25, 1892, 
a judgment by default was rendered against the attaching créditer 
ïor want of an answer to the claim of the interpleader. At the 
same tenu, and on March 31, 1892, the court below, upon an afQ- 
davit of meiits, set aside the default, and permitted thé attaching 
créditer to answer. 

It is contended that this action of ihe court was error, because 
section 5153, Mansfleld's Digest of the'Laws of Arkansas, which ia 
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in force in the Indian Tèrritory, provides that "the application 
for a hèw trial must be made at the term the verdict or décision 
is rendered and (except in a case not material hère) shall be within 
three days after the verdict or décision was rendered unless unavoid- 
ably pïevented." But this section had no application to the motion to 
set à3iâe tiiis default. tCh^t was not an application for a new trial. 
Theré had never been any trial, verdict, or décision. That was an ap- 
plication for anopportunitytohaveaflrst trial. It goes without say- 
ing liiati during the term ât which it was rendered, this judgment 
by default was within the jurisdiction of, and under the control of, 
the cOùrt below, and it was a matter entirely within its discrétion 
whether it would set it aside, and permit the defndant in error to 
answer or not It does not appear that thère was any abuse of this dis- 
crétion in ttie action, taken by the court below, and hence there 
is nothing hère for this court to review. 

At the trial, a jury was waived, and the parties agreed that 
the mortgage was valid, and the plaintiff in error entitled to recover 
the property, if Thomas F. Lane was a résident of the third judicial 
division of the Indian Tèrritory when the mortgage was made, 
but that, if he was not, the mortgage was void, and the défendant 
in error entitled to judgment. Evidence was introduced upon this 
issue, and the court below found that Lane was not a résident of 
the India:n Tèrritory, and this flnding of fact is the other supposed 
error complained of. There was considérable évidence in support 
of this finding, and section 1011 of the Revised Statutes, which 
govems this court in this matter, provides that "there shall be 
no reversai in a suprême court or in a circuit court upon a writ 
of error * • ♦ for any error in fact." We could not, therefore, 
reverse this judgment if we were of the opinion that the court below 
had committéd an error in this flnding. This flnding has the effect 
of a verdict upon this question of fact, and, as there was some 
évidence in support of it, the flnding must stand. As we hâve re- 
peatedly said, when a case cornes to this court upon a writ of error, 
the circuit court of appeals sits to review the errors of law of 
the court below, and those only. The method in which such errors 
may be presented to this court has been repeatedly pointed ont. 
In the case at bar no errors of law are alleged, and no rulings upon 
questions of law appear to hâve been made by the court below that 
the plaintiff in error seeks to review hère. Trust Co. v. Wood, 60 
PedL 346. The judgment below is aflBrmed, with costs. 



I/AOTiEDB FIEE-BEICK MANUF'G CO. v. HARTrOKD STEAM-BOILER 
INSPECTION & INS. CO. 

(Circuit Court of Appeals, Eighth Circuit. January 29, 1894.) 

No. 318. 

Iksdbakob— Oral Modification of Polict. 

In an action on & poUcy of boiler Insurance, It appeared that the policy 
only coY^ed seven bOlIers, which were ail that the insured had when 
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jj. lj,t]^.pollcy;,5iras Ipsued, apd that hg,^terwards put in tl^opioreibpilets, 

. «iné''<)r'wlil(5li explqded. When ttie tyo ttoUera were pi^t iii. tbey were 

' .'îrapect^ liy the aimpany's iulSpéctoi', àt the insurëd'S request, and the 

i ! i siifep^tOT told hljî that thèse bolIerÉr tvère lâBUred. It appeared thàt both 

.'ù tbe isBvired and the Inspecter èrroieouSly belleved thât there was no 

; , mcç^ tisk In uslng njne bollers thaUj In using «eyen, If onjy seven were 

TiBcd at once, and that the poUcy covered any seven boilers In use by the 

ïhsutèd. 'BM, thftt the statement of the Inspecter did not constltute a 

modiflcatlQn of the poUcy. (Mdwëll, Oh-cuit Judge, dlissentlng. 

In Error to the Otpcnit Court of the United States for the Eastern 
District: of Mssouii. ; 

Action by the Lacleile Fire-Brick, Manufacturing Company against 
the ÎEartford Steam-Boiler Inspection & Insurance Company. De- 
fendant, pbtaineâ judgment. Plaintiff brings error. 

Ji Ei McKeighan (B. D. Lee, J. P. Ellis, and H. S. Priest, on the 
brief), for plaintifE in error. 

Léo Bassieur (Benjamin Schnurmacher, on the brief), for defend- 
antin error. 

Before CALDWELL and SAinSOEN, Circuit Judges, and THAY- 
EE, District Judge. 

SANBOEN, Circuit Judge. At tjie close of the plaintifPs évi- 
dence the circuit couçt directed the jury to return a verdict for the 
défendant. This writi Pf error is sued out to reverse the judgment 
upon this verdict There was but pne question of fact in the case, 
and that was whether or not à pplicy of insurance, which, con- 
fessedly, prior to that date, did not cover the boiler which exploded, 
was so modifled February 24, 1892, by a verbal agreement, that it 
did cover it on March 21, 1892, whe;n it exploded. 

TheLaclede Fire-Briek Manufacturing Company,, the plaintiff in 
error, was a corporaiioh engagea in manufacturing fire brick at 
Cheltenham, in St. Louis. In May, 1891, it had seyen steam boilers, 
and no more, on its premîsés. It made a written, application to the 
Hartford Steam-Boiler Inspection & Insurance Company, the de- 
fendant in error, a corporation ëngagçd in the business of insurance, 
to insure thèse seven boilers against explosion; and on May $, 1891, 
the défendant issued tp the plaintiff its policy upon the seven speci- 
fied boUera, insuring eaçh of them, in the sum of |30,000, for three 
years, against explosion, provided the pressure of steam did not 
exceed 100 pounds per square inch on six of thé boilers nor 35 
pounds per square inch on the seventh, when the explosion should 
occur. The défendant was a Connecticut corporation. The policy 
provided that it should not bind the défendant unless it was counter- 
signed by Ç. C. Gardner, its gênerai agent, and it was so counter- 
eigned. The plaintiff âlîéged in its pétition that oh February 24, 
1892, this policy was modifled by the agreement of the défendant 
so that, %ithout the paytnént of any additionâl préinlum, it there- 
after covered nine boilers of the plaintiff, whenever only seven were 
exposed to the pressure of steam, and that on that day the défend- 
ant caused the two additionâl boilers to be inspected, and reported 
them ^und. The défendant, by its answer, denied the agreement 
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of mpdiflcation, and alleged that the plaintilE applied to it for such 
a modification, and it càused tbe boilere to be inspeoted, and found 
that the attachments were not completed, and the boilers were not 
BOund, and declined to insûïe them until the defects were remedied, 
and the attachments made. 

In the conduet of its business, the défendant caused the boilere it 
insured to be inspected and tested, before taking risks upon them, 
and eveiy few months during the continuance of the risks. The 
men it employed to make thèse tests were called "inspectors." On 
February 24, 1892, Mr. Eickhoff, one of the defendant's inspectors, 
tested the boiler which exploded, at the request of the plaintiff, and 
told the plaintiff's engineer that it was sound; but it was not then 
înclosed, nor were the attachments to it made, and it was not sub- 
jected to steam pressure until March 19, 1892. There was no testi- 
mony that the gênerai agent or any offlcer of the défendant made, 
or was informed of, any modification of the policy; but the agree- 
ment conceming it was claimed to hâve been made with the in- 
epector Eickhoff, and is based on the folio wing testimony: Mr. 
G-reen, the président of the plaintiff, testifled: That Mr. Eickhoff 
was one of the defendant's inspectors. That he first met him at 
some time while the plaintiff was insured by the défendant in the 
sum of $10,000 by a former policy. That, at some time subséquent 
to this first meeting, Mr. Eickhoff told him that he could not afford 
to inspect the plaintiff's boilers every few months for the money 
he was getting for it, and suggested that the plaintiff raise its in- 
surance to $30,000, and he replied: "AU right. Go ahead, and 
makè it thirty thousand dollars." That at that time he told Mr. 
Eickhoff that he might put in additional boilers, and that, if sp, 
they would be auxiliaries or duplicates; that the risk would be no 
greater; that six boilers would be running for two weeks, and seven 
for the next two weeks, and the rest would be idle, — and Mr. Eickhoff 
said, "Ail right," the insurance by the policy would certainly cover 
this risk, as it was less every two weeks, and no greater at any one 
titae. That he supposes they talked this a dozen times. He testi- 
fles that, after this talk, Mr. Eickhoff either brought to him, or left 
on his desk, the written application for the policy on the seven 
specified boilers then on his premises; that this application was 
not flUed ont by any one connected with the plaintiff; that he signed 
the application for the plaintiff, as président, and delivered it to 
Mr. Eickhoff, who took it away, and brought back, and delivered 
to him, the policy of May 8, 1891; that he never had any conversation 
with any agent or offlcer of the défendant, excépt Mr. Eickhoff, re- 
garding his insurance, until after the explosion. He testifies that 
he. was the président of the Helmbacher Steam-Forge Company, 
which operated a rolling mill, and was not insured by the défendant; 
that shortly after the policy was issued he bought the two additional 
boilers, one of which subsequently exploded, for that company; 
that he did not then intend to hâve them insured, but intended to 
use them at the rolling mill; that before buying them he asked Mr. 
Eickhoff, as his friend, to inspect them for him, so that he might 
v.60F.no.3— 23 
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knçyrejjjidi^er pr not ^ay iffpre ^ , gpod, jwcliflse!, and he did ^, and 
j!^(>ç^tt iïigiïi pouftdVj^^^ si^jE, moQTÙis ia1^;Ç|he asted luin. to 

in^pçpi,tj|éflj;:Çpr\|ii^^ so, an^ wporjjed ttat ihej 

needea^^TO^^ttle répaw^>r,^tict ^ ga^iised fO;l?p;;made^ tliat lie 
then DOUgnit; tàem for ffie plaintiff, and took.lJ^em,ito ChelteiihaïQ, 
and put tJi^ip<up, an(]^ tliR]t 'syhen the^bl^çk walls wérîe, iip aTboiaî 
feet fiÇi sçjit for an inspector; titàCHr- Èickhoft respQn(Jedi to tJiç 
call, and hç asked him to.inspect themagain, and haw, the^ty in- 
spector ,test,them, ajxd, "ke says to nie: 'You telepjipnè to your 
engineer to lei tJie water ont of ih&, boîler. Our inspeetion is gopd 
enough, . I,iivill go out tbi^ aftenj^o(jî}i,an4 teUltim so,V:^Mcjtihe^ d^^^ 
During jtlus 'conversation, I asked: îiim if he considerçd those boilers 
insured,'and, he says, 'I do.' I says, 'Will jou attend to tliié business 
for me.' .* ? * He says: 'I will. It is aU right. Gà ahead.' 
He t9ld nie the boilers were insured,,and they were in goo^ shape; 
to 'go ah^ad and put them walls uj;.: , The boilers are ail right.'" 
He te^tij^es. that this was ail the talk,;^ere was àbout insuring thèse 
boilers, ài'ihe time they were putup; that this was at the contin- 
uance or a six-montlis talk; that he aod Eickhoff had had a dozen 
conversatibps about it; and that E^iC^ïioff may hâve said the Insur- 
ance would cover thèse boilers three or four times before that. 
George È. Bl^kford, the secretary pîÉ, tJjië pMhtiff, testified that Mr. 
Eickhoff soUcited Mr. Ûreen to take t|ie policy, and that, when the 
question ,of insuring the two additional boilers came up, he "said 
that the boilers would be insured undev that policy;" that the sec- 
ond day.ia^tçr, the explpsion he went with Mr. Green to see Mr. 
Gardner, ,tiie gênerai agent of the company; that Mr. Gardner said 
that the boilers were not insured under that policy, and "Mr. Green 
then told him that it was his understanding \vdth Mr. Eickhoff 
that the boilers were insured under that policy;" that at this inter- 
view Mr. Gardner stated that the boilers were inspected February 
24, 1892; that they were not then complète, and imperfections were 
pointed out, so that they were not in condition to be passed; that 
he showed them a copy ,of an inspection report of that date in the 
book of iuspectors' repopts, and said- that a copy of that report had 
been sent to^^^ plaintiff, ,îuid that he would send it another copy; 
that the nesft 4ày the pl^^ntitt receiyed a copy of such a report, which 
bears dato-M-ftreh 24, 189^^ has the words, "Take notice," "Bepairs 
orllered,*' 9|l .©ine^idepiiil;, and states that the boilers are defective, 
dangerQTiSi,,apd jtnconiï^eto; and that ithe plaintifl never received any 
copy of such, .arepojft I^^Jfore that day, and had never asked for any 
îpspectiôiiE ;ff teji the attaçiiments of tl^ç boilers were completed. 

.?udge!^ôiit4^ifedçr?i| courts are not requiredto submit a case to a 
JU17 nierply,,l^ause there is sœne évidence in support of the case of 
the partyyv^pt basthe biUiriâten of proof, but it is their duty to instruct 
'the jurys toijjejtupn * v?^âict against tte party in any case in which 
they -wTOuld J[?p compdlealto set asi^e^a verdict in his fayor, if ren- 
dered. CJonimissionersv. Clark, 94 p. S. 278, 284, and cases cited; 
Gowen y. Btarley, 6 0. p. A. 190, 56 JFed. 973, 980, and cases cited. 
Was this evi^^uce of sùçh a character that it would yrarrant a jpry 
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in flnding a verdict in fâvor of tàe plaintiff ? This question must be 
determined by a cùnsideration of the conyersation of February 24, 
1892, in the llght of the surt-ounding circumstances. TJnless that 
talk constituted a contractof modification of the policy, it was never 
modified. There is nothing in the évidence regarding the inspection 
of the boilers and the report of Eickhoff on that day, or the action of 
the défendant uponhis report, that éven approaches proof of a çon- 
tract. It appears that in the course of its business the défendant 
caused boilers to be inspected before it insured them, to see whether 
or not it was wise to do so, as well as after they were insured, to see 
whether or not it was safe to continue its insurancej so that the 
fact that they were inspected tends as strongly tp show that they 
were not insured, but an application to insure them had been made, 
as it doeS to show that thèir Insurance had been effected. Nor dpes 
the f acit that, on this inspection, Eickhoff reported to the plaintiff or 
to the défendant that the boilers were sound or unsound tend to es- 
tablish any contract or modification of the policy, because he would 
hâve made one report or the ùther, whether such a contract had 
been consummated or not. His report to one or both parties that 
they were sound and safe to insure could not modify the policy of In- 
surance, or make a contract of insurance, and certainly his report 
that they were unsound could not Nor could the act of the défend- 
ant in sending, or faUing to send, a copy of this report to the plain- 
tiff, make such a contract, or prove that it had or had not been 
made. Hence, we are relegated to a considération of the conversa- 
tion of February 24, 1892, to détermine whether or not there was any 
contract of modification or of insuraiiCe made subséquent to the date 
of the policy. Before considering the effect of this conversation, it 
is well to note the character of the contract the plaintiff seeks to 
base upon it. Mr. Green testifles that, in the talk before he signed 
his application for the policy, he told Mr. Eickhoff, and the latter ad- 
mitted, that, if nine boilers were so used that only seven were ex- 
posed to the steam pressure for two weeks, and then the two idle 
ones, and four of those in use before were exposed to the same pres- 
sure for two weeks, and so on altemately, the risk of explosion would 
be no greater fi'om the nine thùs used than it would be from seven 
boilers constantly in use. This was a demonstrable mistake. The 
risk of the explosion of steam boilers is varied far more by the num- 
ber of square inches exposed to the pressure than hj the length of 
time the pressure continues. There is by no means twice as much 
risk that a boiler wiU explode in two hours, days, or weeks, under 
a pressure of a hundred pounds of steam, as there is that it will ex- 
plode in one hour, day, or week. If it can withstand the pressure for 
any appréciable time, the risk that it will explode, under proper 
care, for many years, is comparatively light. But the risk that one 
of two boilers of equal size and strength wUl explode under a given 
pressure in a given time is twice as great as that either one will 
explode, because there are twice as many square inches of surface 
exposed to the pressure, and each inch must be able to resist it. 
This risk of explosion is analogous to the risk of the breakage of an 
iron chain sustaining a heavy weight. That risk increasés in propor- 
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tiop tp the number. pf links i» the chaiUf because every link must 
«rastaiû the w6îèi<i, •^hil^^ It is but sUglitly affected by^lengtlx ot 
time, short of tbat wnicli i^ôtild produce icrystallization or stratifica- 
càtion of ttie iroQ, beéàtléè, il the chaiu will stand the strain one 
moïaént, it -wîll do so iaàjèfinit'ely. If thèse boilers were able to 
stand the 100 poiiiids pl^sàure to the sqtiare inch speçifled in the 
policy foi? one Aveèk, the rîsk 4urîiig the three years named in the 
policy Vf'oyld be but sllghtiy, ii ai ail, diminished by pëmutting them 
to b^ Idlé tWo-ninths of the tiflie, while the risk of e:^losion .f rom 
ninè boilers of eqtial strength would bp two-sevenths greater than 
that fk»in seveii. The fact ttiat one of thèse additionaJ boilers did 
exploèè the first day it was e?:posed to f uU steam pressure shows 
thàt thfe'ïisk of explosion trbnl the exposure of additional surface 
to thë'p|psslirë wa!s far greàtoif fliah tiiat of continuing tlie pressure 
oli tàie' litarface that ha,d been ^osed for months. It foUows that 
the coûiièct pf modification, if made, insured the plainttff, in the sum 
of fâOjdtfO, ïdr two years and threé mo;fths, against the explosion of 
two bld boilers, bçfore their gauges were attached or, their connec- 
tioiis ihkâé, àfld several weéksfceJÇore they were put in use. So radi- 
cal a cMàgëin this contract pught not to be inferred, so Iburdensome 
a liabilïiy ptaght npt tP be imposéd on iMs défendant, unless there is 
substàl^flEil évidence that at Ipast the minds of Eickhofl and Green 
met ti^n aàd àgrèed to it. , 

TuiHaîtig how to the conversation of February 24, 1892, between 
thesé.tWb men, and be^ring In mind their p^-evious conversations, 
the condition of their ininds, j^jd the circumstances surrounding 
thenj, ïèt ù's eee what the pvidéi^çe is that they agreed that the policy 
should'bè thiiS niodifled. Thej^ started,<in their negotiation for the 
origiûal ;^|i'py, and stiil' coiitihuédj in flïe erroneous belief that it 
madé nO ^iffërtihce in thp risk .whether seven boilers, in use ail the^ 
timè dttrfiig thé term ofthé policy» or nîne boilers, each of which was 
in usé^fén-nlnths of tlié timè, wé^ insured under the policy; hence, 
the;^ botii' supppsed that ttie modification pleaded by, the plaintiff was 
immaterial to the défendant Noï only this, but before the policy was 
issued, at ipaët a dozen times, EickhofE had declared to Green that 
the polipy on the sevén bpîlers would cpver aU the additional boilers 
he might acquire after the date of the policy, if but seven were used 
at a time. After the policy was issued, Green says, Eickhofl contin- 
ued to talk with him ab<>ut it; that he talked about it a dozen times; 
that he miij hâve said three or four times before the conversation of 
Febrliàry 24th that the iftsurauce would cover the two additional boil- 
ers; and that the talk of February 2ith was at the continuance of 
thèse conversations. Is it not plain, from this testimony, that both 
thèse naeii were of the opinion that the policy, as it was, covered the 
two additipi^îal boilers, without any modification? It seems so to us, 
and thé 'subséquent conversations and acts of thèse men conûrm this 
View. February 24, 1892, Green sent, not for Eickhofl, particularly, 
but f or some inspecter, not to insure his boilers, but to inspect them 
so that they would pass the city inspection. Eickhofl happened to 
be the inspector who resppnded to the call. Green immediately re- 
quested him, not to insure thèse boiïers, but to inspect them, and 
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bave the city inspecter test them. A long conversation followed 
about the method of inspection, about emptying the bdilers, whichi 
were then full of water, and the necessity of calling the city in- 
specter, which resulted in EickhofiFs agreejng to make the inspection 
for himself and the city also. The only référence to the insurance 
in this entire conversation, according to Green, was that he asked 
Eickhoff if he considered the boilers insured, and he said he did. 
Green then asked him if he wonld attend to this business for htm, 
and he said he would; that it was ail right; that the boilers were 
insured, and were in good shape. The "business" that Eickhrtff 
agreed to attend to — ^the "business" that Green sent for some in- 
specter to attend te — was the inspection and testing of thèse boilers, 
and not their insurance. The statement ef EickhoflE that he consid- 
ered them insured, that they were insured, was but a répétition of 
the opinion he had always expressed, — that the policy on the seven 
boners insured ail the boilers the plaintiff could acquire, if only seven 
werè used at a timCi That this is the true construction of this talk 
is evidenced by the testimony of the secretary, Blackf ord, who said 
that what Eickhoff said was "that the boilers would be insured under 
that policy," and that when, after the explosion, the gênerai agent, 
Gardner, informed him and Mr. Green that thèse additional boilers 
were net insured by the policy, Green replied, not that he and Eick- 
hoff had agreed that the policy should be changed se as to insure 
them, but "that it was his understanding with Mr. Eickhoff that the 
boilers were insured under that policy." In this entire record, the 
only suggestion of any contract modifying the policy, or insuring the 
additional boilers, subséquent to the date of the policy, appears in 
the pleadings, and is attributable te the superior knowledge and in- 
genuity of counsel. The plaintiff allèges such a contract The aii- 
swer dénies it, but admits that an application for such a change wajs 
made. The évidence discloses neither contract of modification nor 
application for a contract of modification. Green and Eickhoff en- 
tered upon their negotiations under two mistakes, — a mîstake of fact, 
suggested by Green, that the risk of explosion from nine boilers in 
use seven-ninths of the time for three years was not greater than 
the risk of explosion of seven boilers constantly in use for that term; 
the other, a mistake of law, based on the opinion ef Eickhoff thiat à 
policy insuring seven specified boilers would cover aU the additional 
boilers the assured might acquire subséquent to its date, if he ex- 
pesed but seven to steam pressure at a time. Laboring under thèse 
mistakes, Eickhoff gave it as his opinion, after the policy issued as 
before, that it covered the additional boilers the plaintiff acquired, 
and that he considered them insured by that policy. Green ac- 
cepted that construction. In their view, it would hâve been a futile 
act to modtfy or change the policy, because they theught it was it- 
self sufQcient to accomplish their purposa 

It is true that a written contract may be modified by a subséquent 
oral agreement, and that a contract of insurance may be made by 
paroL But it is nevertheless true that the contract hère in question 
was one of considérable magnitude, — one involving |30,000; that the 
custemary method of modifying policies of insurance and ef making 
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çoii^^yRlçtSîPfiinsuraiice fmîo»g termi*jis!;by writtOTiàgréements, and 
i}x&tj,p^3fm1:. cases w^ç^ioval cofitraiiit» of iinsiitaiieeilave made, they 
are |9||ial,i temporaryiiceintracts,; to i(K)to1iim© only tantil they can be 
emb^lïfjIjiBa policyf! gjiidthat tïleiÉiiBCEôd purdued bjr the défend- 
ant \fIi«»1; tiijs poliqywAé issaed wâf toissiue a writteâpolicy upon a 
writtenv#B^catioo. pTbejfact ihMthis talk was 26'days before the 
explo^Jp^i^j^at nostepS'hadibeeri taJcea' by either party meanwhile 
to put t^ngriieftatract of ittodiicatiaDi«)r.i!)f itsuraikceln>iwritlng, and no 
dema^adj^ bien madeibythe plaintîff for any snoh «jfidènce of its 
contraçi ftçpBgly indicates tàat np iucb contÈaet'iwas ever made. 
In Heai4;Vt(Ii»swance Qo;^ 3îOi?ancbj I2Î/168, Chief Justice Marshall, 
in deUf e^jiigf ttoe opinioû of- the sup-eine court, saM': 

"A conti<âot;¥àrylng a pbliiy Is as mùch an: Instrument,' tts the policy itself, 
and tUeîel5<^ can only be eiecuted in the manner pr'eseMbéd by law. The 
force o( th^jjpollcy mlgltti, îndeed, havei been teyuilnated by actually caxi- 
celing it; blit a contract to cancel it ls,^8 aolemn an act as a contract to 
make iti 'àiia,' td become t"he act of the'cotbpany, mùst be exëcuted according 
to the fôms in which, bylaw* they are enabled to act." ; 

In Fariey v. ^ill, l^jSup.; Ot- 186, the suprême court declared the 
positive testimony oftVKOfAyitnessestQ the existence of an oral agree- 
meot thj^t but one witmess denie(î,insufflcient évidence to prove it, 
in vie^of tbe inhérent improbability that such a, contract would 
exist wif|iout some written evi^enqe ofiiti , 

IJi oijp opinion, the plaintifFsevideûce in this case was not only 
insufflcient to establish .the important agreement of modification of 
the pojipy or of insuranqq pf the additional boUers he allèges, but, 
in the a|b^nce of the adniission of,;the application in the answer, 
it f ails tô show that, after the issuance of the original policy, either 
Green qr Eickhoff ever çpntemplated, or stiggested to each other, the 
makinf ; of any such agreement. This, conclusion disposes of this 
case, tor it is conceded, ^nd is top well settled to warrant more than 
the statement of the proposition, thatthe opinion Edckhoflf expressed, 
or, if it çould be so callpd, tije "proioige" he made> before the policy 
issued, tbitt it would covpr ail after-acquifed boilers, while but seven 
were in. use, was merged inthe wiitten contract evidenced by the 
policy, a^d was not available to the plaintiff in this action either as 
a represçiitation,: an agreement, ; or aD estoppel. Insurance Co. v. 
Mowry,;p|6 U. S. 544, 547, 549; Hudson Canal Co. y. Pennsylvania 
Coal Co3i;8 Wall. 276, 290; Insurance Oo. v. Lyman, 15 Wall. 664; 
Thompson V. Insurance Go,, 104 JJu B. 252; Pearson v. Carson, 69 
Mo. 550;iiTracy v. Irou^Wojpks Ca, 104 Mo, 193, 16 S. W. 203; In- 
esurancie.ÇQjv. Neibergej?, 74 Mo. 167; Le\<^is v. Insurance Co., 39 
Conn. lOO^ , î; 

. There p another reasonrwhy thé judgment below should be af- 
flrmed, aad that is that ttere is!no sùtfiQcient évidence in this record 
that the inspecter had authority iÇrom the défendant to modify the 
poliçyj osio make a supplemental contract of Insurance in its be- 
half, tiftwajiTant a verdict iagainstit-To maintain the négative of 
this ; proposition, the aaÉhorities in- support of the foUowing propo- 
sition» rarpcited: Whère an Insurance Company défends against a 
Ipss p^j the ground that the policy i^ forfeited by a>f aise représenta- 
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tion in the application of the insured, it ie in some caaes an answer 
to this défense, in the absence of fraud, that the insured told the 
agent who solicited the insurance the truth, and the agent wrote 
the falsehood into the application himself. In such cases the false 
statement becomes the statement of the company, and not of the 
insured. Insurance Co. v, Wilkinson, 13 Wall. 222, 225; Insurance 
Co, V. Baker, 94 U. S. GIO; Insurance Co. v. Mahone, 21 Wall. 152; 
Insurance Co. v. Chamberlain, 132 Û. S. 304, 812, 10 Sup. Ot. 87; 
Insurance Co. v. Snowden, 58 Fed. 342 ;i Kausal v. Association, 31 
Minn. 17-21, 16 N. W. 430; Deitz v. Insurance Co., 31 W. Va. 851, 
8 S. E. 616. An agent who is authorized to agrée on terms of in- 
surance may make a preliminary oral contract that the insurance 
to be evidenced by a policy shall commence from the date of the 
verbal contract. Insurance Co. v. Coït, 20 Wall. 560, 568; Insurance 
Co. V. Shaw, 94 U. S. 574; Eames v. Inçurance Co., Id. 621; City of 
DaTenport t. Peoria M. & F. Ins. Co., 17 lowa, 276; Audubon v. Insur- 
ance Co., 27 N. Y. 216; Fish v. Cottenet, 44 N. Y. 538; AngeU t. Insur- 
ance Co., 59 N. Y. 171. A corporation that holds one out as its agent in 
a particular business is bound by his acts within the scope of his ap- 
parent authority, although his real authority may be more limited, 
unies? notice of the limitations is brought home to the party affected 
by his acts. Insurance Co. v. McCain, 96 U. S. 84; Griggs v. Selden, 
58 Vt 561, 5 Atl. 504; Walsh v. Insurance Co., 73 N. Y. 5. Thèse 
propositions and authorities, however, do not rule this case. There 
is no attempt hère to avoid the policy, and no question of false rep- 
résentation or description in it, or in the application on which it 
is based. Both plaintiff and défendant admit and count upon the 
existence and validity of the original policy. It gœs without saying 
that the fact that an agent assumed to do an act is no évidence of 
his authority to do it, where that authority is questioned. Lohnes 
V. Insurance Co., 121 Mass. 439, 441; Bush v. Insurance Co., 63 N. 
Y. 531. This case is barren of évidence that Mr. Eickhoff ever had 
any real authority from the défendant to make or modify contracta 
of insurance on its behalf. It does appear that he was not the gên- 
erai agent of the company at St. Louis empowered to flil out and 
countersign policies, and that one Gardner was. It does appear 
that his title was not "insurance agent," but "inspector," and that 
his gênerai business was inspecting and testing boilers. There is 
no évidence that he ever made, or agreed on the terms of, or so- 
licited, any contract of insurance for the défendant, except the policy 
in question; so that his apparent authority to make and modify 
contracts of insurance for the défendant rests entirely upon his acts 
at the time of the issuance of that policy. What authority did he 
appear to hâve, from that transaction? He solicited the plaintifl 
to take $30,000 insurance from the défendant. He told the plaintiff 
that this insurance would cover the seven boilers it then had, and 
ail the boilers it ever acquired, if it used but seven at a time. If 
this statement was, as we believe, his opinion of the légal eflect of a 
policy on seven boilers, it certainly could not establish his authority 

VT 0. 0. A. J!64. 
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to cunstme the contractsïaf tîie defèndiarit. fif it was, as lilaintifE 
claiDa^> al promise, it wd* itepudiated by tlïe iéSuance of the policy. 
Wiien;he;Solioitedi the policy, EickhofE did not'make, or assume to 
make,:^nyi oral: contrâct 'ôf insurance for the defebdant. He did 
not (agrée, or assumç èo agrée, that the term of Insurance ishould 
commence faom theitiàlè of that conversation. So far as the évi- 
dence diMOsea, he went away without any discussion of, or agree- 
ment copicemîng, the tlfaie when the insurancê should commence, 
the length of the term, the amount of the premium, or any of the 
other tèrms that were flnolly embodied in the policy, with the single 
exceptl<m of the amount.: He subsequently brought to the plaintif! 
a written application for f30,000 insurancê on the seven boUers only. 
There ia ho évidence that he fllled out that application. The évi- 
dence Is that the plaintiff did not, and there it stops. The plaintiff 
signéd it 'Eickhoff carried it away, and brought back the policy 
signéd by the ofScers amd the gênerai agent of the défendant at St. 
Louis, but Eickhoff'a naine does not appear on it. That policy did 
notinsure the plaintiflf àgàinst the explosion of boilers acquired sub- 
séquent toits date, if but sèven were in opération; and if Eickhoff's 
statement was a promise, and not an opinion, the policy was in itself 
a repudia,tion of the talk of Eickhofl, and a notice to the plaintiff 
that the défendant did not recoghize his authority to make terms ol 
insurancê. Not only this, but the fact that no policy issued on the 
oral application of thè plaintiff to Eickhoff, but a written applica- 
tion sighèd by the plaintiff, containing différent terms from those 
nataed ins the oral negotiâtions, was required, before the company 
would act at ail, was complète notice and conclusive proof that the 
défendant not only did not hôld him out as having authority to 
make èdntracts for it, but did not even recognize his authority to re- 
çoive oral applications for insurancê, on which it woilld act. This 
was aUtbe évidence that this inspector had any apparent authority 
even to Make or modify contracts of insurancê on behàlf of the de- 
fendant, ahd it was insufScient. Insurahce Co. v. Mowry, 96 U. S. 
544; Morse v. Insurance C!o., 21 Minn. 407; Healey v. Insurance Co., 
5 Nev. 268, 274; Lohnes v. Insurance Oo., 121 Mass. 439, 441. In 
Insurance Co. v. Mowry, supra, Mr. Justice Pield, in delivering the 
opinion of the suprême court, said of a gênerai agent of the insurancê 
company, who had authority to take applications, countersign poli- 
cies, and coUect premiuiks: 

"There la nothing in the record which shows that the agent was Invested 
wlth authority to malie an Insurance for the company. In representing hlm- 
self as an agent, he only solicited an application by the assured to the com- 
pany for a poliqy. That Instrument was to be drawn and Issued by the 
company, and It shows on its face that the authority to the agent was lim- 
Ited to coùntersigning It before delivery, and to recelTlng the premiums." 

In Morse v. Insurance Co., supra, an action was brought on an 
oral contrâct made by a soliciting agent at the time he obtained 
a written application, to the effect that the . insurancê should com- 
mence, iminediately, and a, policy should be subsequently issued. 
The évidence was that tbe year before the agent had obtained a 
like application from the plaintiff^ and made a like agreement, and 
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the Company had issued a policy for a tenu commencing at the 
date when the application was obtalned, but there was no évidence 
that the company was notifled of the agreement made by the agent. 
The plaintifif hâd a verdict, and the suprême court of Minnesota set 
it aside on the ground that the évidence of the agent's authority 
was insufScient to warrant it. 

How much stronger the évidence of the apparent authority of 
thèse agents to make insurance contracts was, than is the évidence 
in this case of the authority of this inspecter, appears from what 
has already been said. Moreover, there is no évidence in this case 
that Eickhoff was the clerk or gênerai représentative of the gênerai 
agent, in conducting his insurance business. The utmost stretch 
of his apparent authority reaches no further than to make him the 
occasional agent of the gênerai agent to solicit an application, de- 
liver it to him, and carry back the policy. The functions of such 
an agent cease with the delivery of the policy. From an apparent 
authority so limited, no authority to subtract from, add to, or mod- 
ify the written contract of the insurance company can be inferred. 
Healey v. Insurance Co., 5 Nev. 268, 273; Putnam Tool Co. v. Fitch- 
burg Mut. Fire Ins. Co., 145 Mass. 265, 269, 13 N. E. 902; Kyte v. 
Assurance Co., 144 Mass. 43, 46, 10 N. É. 518; Lohnes v. Insurance 
Co., supra; Tate v. Insurance Co., 13 Gray, 79, 82; WUson v. In- 
surance Co., 14 N. Y. 418; Hoffman v. Insurance Co., 32 N. Y. 409; 
Walton V. Insurance Co., 116 N. Y. 317, 322, 324, 22 N. E. 443; 
MtcheU V. Insurance Co., 51 Pa, St. 402, 411. The judgment below 
is affirmed, with costs. 

THAYER, District Judge. I concur in the order alHrming the 
judgment of the circuit court on the ground flrst stated in the fore- 
going opinion, but would not be understood as expressing any opin- 
ion with référence to the further ruling that there was no évidence 
tending to show that the inspecter had authority to modify the 
original contract of insurance. 

CALDWELL, Circuit Judge (dissenting). There was abundant 
évidence to go to the jury, and from which they might rightfully 
hâve found, that Eickhoff was an agent of the défendant, and 
clothed with authority to modify or extend the original contract of 
insurance, and that such a contract was in fact made. His agency 
is not denied in the answer, but, by necessary implication, admitted. 
In its answer the défendant says: 

"And défendant states the tmth and the fact to be that at some tlme iii 
the month of February, 1892, the plaintifC did apply to the défendant for 
insurance upon two additional boilers to the seven boilers mentioned In said 
policy of Insurance, and dld request the défendant to add said two boilers 
to said seven boilers, and dld request défendant to agrée that said policy of 
Insurance issued to It In the month of March, 1801, should cover said two 
additional, as well as said original seven, boilers. * • *" 

The testimony shows that aU the dealings in référence to this in- 
surance business — thosë relating to the policy that was issued in 
1891, as wdl as those relating to the supplementary or ancillary 
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.a|xe^^- fpE the inaurauce of the two additional boilers — were had 
bei;^|^''|(|r.|(3^reen and Mr. Eicklioft. Mr. Green was aslsed: 

"0, WJM^idiâ you haT« yaor deallnga \rltlj about this matter ofthls applica- 
tion? , A, :^: Elckhofe. Q, pjd you se^ anybody but Mr. Biplïbofl about it? 
A. NO,,plr. Q. Dld you ever bave àny [négotiatlojis] wltb Mr, (iardner at ail? 
A. Nohé'ët ialL Q. Dld ^dïi ever see any othM" représentative bf thls Com- 
pany, either In taking out tbis policy or putting In tbls auxQlary battery of 
bolIei!%;«îÇ<f«î>t Eickhoffî A, No, sir. :,Q. How dld you, corne to ask EickhofC 
to coQijesqd Inspect thèse boilers for youî A. Wdl, he was doîng my lasur- 
ance." ' ;^ ' ", ''m'-' 

TUersiisnot a word;pf.;testiwoi»y?to the contrary of this in the 
record»; l»lt mnch more to the same «ffect Beading the paragraph 
of thçjapwer I hâve qiioted ija the light of this evideoce, it is per- 
fectly fileqjr that the application which the answer admits was made 
"to th^ v^efendant" toinsure the two boilei-s was the application 
made tPîilts jagent Eiekhpfl, for ïiCr..>Grreea testtfles positively that 
no suc)^ Explication w«9 everinjade to any onie dse. But what 
ought li>^)t?ê içpnclusive on the question of Eickhoff's agency and au- 
thority,]!» majce the qoJfttract, as iWiéll; as the facttJia* he did make 
it, is it^.fÇirçMiWstanqeiithat, when the plaintifiE?s évidence tended 
stropgjf ^i^t^hlish jtoth; thèse facts,' the defendaot declined to put 
either iSlçkhoff or Gardner on the ^amd to deûy them. Whether 
Mr. ^Eiç^îfcMDff was aç ageiit of the, eompany to efEect Insurance, and 
whether he did insure ttièse. two :hoilers, were facts peculiarly within 
the kntjwledge of hiniself ^pd Mr. Çrardner. Itâs a well-settled rule 
of e\ldegçe that when theiproof tends to flx a liability upon a party 
who has it in his power to offer évidence of ail Uie facts as they ex- 
isted, and rebut the inferenpes which the proof tends to establish, 
an^ he; ;^e^|î]aes to offer snch proof,' the jury ar^ a* liberty to pre- 
sujqae tl^tittie proof, if produced, ingtead of rebutting, would sup- 
port, tbg ÎDf erences against him. , Eailway Co, v. JEllis, 4 O. C. A. 
454, 54 Fedn 481. In Starkîe on Evidence (volume 1, p. 54), it is said: 

"The ff)n4uct: pf the party In omlttlng to produce that évidence in eluclda- 
tion of the subject-matter in dispute which Is within his power, and which 
rests pecullarly within his own knowledge, frequently affords occasion for 
presumptions against hlm, since It ralses strong gusplclon that such évidence, 
If adducéd, would opéra te to his préjudice." 

This rule îs à^pplicable to criminal cases (Corn. v. Webster, 5 Cush. 
295, 316; Peo^le v. McWhorter, 4 Barb. 438), and it is difficult to 
perceive why it should not be applied to an Insurance comnany. 

The blll of exceptions shows that the précise ground upon which 
the case wàs takén f rom the jury by the circuit court was "that there 
was no évidence to show that Mr. Eickhoff, the defendant's in- 
specter, had any authority from the défendant to change or modify 
the poliCy of itisurance stied on." The case comes hère upon an ex- 
ception to t^lifiï particnlar nding, and that is the only question dis- 
cussed bycounsel for plaintiff in error. It is now well settled that, 
when a givrai state of fa;cts is such that reasonable men may f airly 
differ upon the question, the détermination of the matter is for the 
jury. Itiis çinly where it appears that ail reasonable men would 
agrée that iï^p évidence was insufiicient to warrant a verdict that 
the court is justifled in withdra^vihg a case from the jury. Rail- 
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way Co. V. Ivès, 144 U. S. 408, 417, 12 Sup; Ct 679; Kailway Co. 
V. Ellis, 4 G. C. A. 454, 54 Fed, 481. Upon tMs question of fact, 
one judge of this court holds that the évidence was sufficient to 
warrant the jury to find a verdict for the piaintiff, one that it was 
not, and one is in too much doubt to express an opinion. When 
this is the attitude of the appellate court, the cause ought, plainly, 
to be sent back to be tried by that tribunal appointed by the con- 
stitution to try the facts. 

The remaining question is, did the agent Eickhoff make the ancil- 
lary contract to insure the two boUers? It is well settled that, un- 
less prohibited by statute or other positive régulation, a valid con- 
tract of Insurance can be made by paroi (Insurance Co. v. Shaw, 94 
U, S. 574), and that an ancillary agreement, such as was made in this 
case, is binding, without any written mémorial of it, and that such 
an agreement is not within the statute of frauds (Insurance Ck). v. 
Coït, 20 Wall. 560). Whether the majority of the court mean to be 
understood as asserting that no such contract was made, or that, 
though made, it was void by reason of a mutual mistake of the par- 
ties, is not very clear, from the opinion. The supposed mistake, as 
stated by a majority' of the court, consisted in Mr. Green and Mr. 
Eickhoff agreeing "that, if nine boUers were so used that only seven 
were exposed to the steam pressure for two weeks, and then the 
two idle ones and four of those in use before were exposed to the 
same pressure for two weeks, and so on alternately, the risk of ex- 
plosion would be no greater f rom the nine thus used than it would 
be from seven boilers constantly in use." As I understand the 
proposition of the majority, it is that the risk of explosion of two 
boilers of equal size and stpength, when one is used one week and 
the other the next week, and so on, alternating, through the year, 
is just as great as if both boilers were used at the same time con- 
tinuously through the year. This proposition is original, in this 
case, with the majority of the court. It is not found in the plead- 
ings, was not raised in the court below, and is not alluded to in 
the briefs of cbunsel. It is not sound. It ignores the wear and 
tear and graduai détérioration and weakening that resuit from con- 
stant use. It takes no account of a change in the atmospheric con- 
ditions, and of the fact that boilers frequently explode from causes 
which are unknown, and cannot be ascertained. It is undoubtedly 
true that the view of the majority of the court on this questioc 
never suggested itself to the minds of Mr. Green and Mr. Eickhoff, 
although the latter is a skUled boiler inspecter. But, if the propo- 
sition be true, it was a mistake of fact, or rather a want of that 
scientiflc knowledge possessed by the majority of the court, relat- 
ing to a matter about which both parties had equal opportunities 
of knowing what the fact was; and, there being, confessedly, no 
fraud on the part of either, the validity of the contract is not af- 
fected by the mistake. The considération for the ancillary con- 
tract was ample. Mr. Green set up the boilers, and incurred a 
large expense which he would not hâve done but for the agreement 
and assurance of the agent Eickhoff that they were insured, and 
that he might rest easy on that subject. The contract for thé an- 
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<î|Ëllair7 losuraHce was complete^iafttej? the written policy was îssued. 
T%; written poUcy bears date Hatcli 8, a891, and.the supplementary 
^gi^nieiit was made in Febmaty^flSSa The answer admits that 
,"^ojiie time in the month of Februaiy» 1892, the plaintiff did apply 
jjo $lte d^^dant for insurance upon two additionai boilers;" and 
tbere waSiabundant eyidence to g« to the jury that snch insurance 
was fiffec^i When Mr. Greeii caUed on Mr. Gawîner after the 
loss, the iatter did not then prétend that Eickhoff did net hâve 
authority to nmke the contract, oT that the contract was not in 
façt m^s^e^but his claim was that "he didn't think he was liable for 
anyth.i|^gitiiat happened there, beeause it wasn't backèd on the back 
of thei ipolicy;" evidently; laboring under the impression that the 
ppn^pàny ,;^£(,s not bonnd by thecontract, beeause it had not been 
reduced , ta , ^riting, T^he testimony in this case shows that Mr. 
Grepa is. OfTl^'T! prudent and earefui business man, and that he had 
n(f tbQRgfei ^pf putting ,up: thèse boilers without flrst.àaving them 
insi)ecti^d aii<3l insured. He did eyerything that a prudent man could 
dQtJOjfff^çt.that object*! He wQuld not purchase the boilers untU 
be kpe^titedefendantiwouJdinBure them, and for that reason he 
appye4 tpMr' Eickhoff, thé defenidant's agent and Inspecter, to in- 
speei ti^^ betore be purchased iÈem. And it was only upon being 
a^u^ by,|he défendantes agent that the boilers weie sound, and 
that ,^f îbe purchased them' the défendant would insure them, that 
he concladed the bargain for themii When they were set up, and 
before casing tbem with brick, he had them inspected by the dé- 
fendants agent and inspecter, with a view to insuring them; and 
after th(B inspection he was assured by the defendant's agent, Mr. 
Eickhoff, over and OTer again, that they were insured, and he laid 
ont money upon the faith of that assurance. "When a loss occurred, 
payment was refused, not beeause Eickhoff was not an agent, or 
that no contract had been made, but beeause the contract "wasn't 
backed on the back of the policy;" and, when the company is sued, 
itsets up varions other défenses, which are obviously afterthoughts. 
The contract of insurance should be charaeterized by the utmost 
honesty and gpod faith on the part of the insurer and the insured. 
It is no unçoJiinipn thing for busin^s men to place reliance in, and 
act upon, the verbal agreements and assurances of insurance agents. 
It sometimes occurs that it is inconvénient or impracticable to do 
tbe business,) at the time, jn any other mode. The law does not 
réquire the évidence of the agent's authority to be made a matter 
Oî,record, and no man ever requires an insurance agent to show 
l^spoWer of ,/ittorney to act as such, before insuring with him. It 
hâs: alway^ be^n supposed, and so aU the courts hâve held, that 
wJlièn a inan assumed to act as an agent for an insurance company, 
r^eived applipations, delivered the poUcies, and received the pre- 
n^ums (and Elç^ioff did ail this), that was suificient prima facie 
evidpnce of h^9 agency. Andcertainly it ought to be, when neither 
he npr, any çtber agent of the company dare take the stand and 
deny his ageç^cy. There is in this country to-day millions of dollars' 
worth of property insured, and eflectually insured, upon verbal con- 
tr^cts, such as was proved in this case. The doctrine of the ma- 
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Jority of the court does not accord with the understanding and 
practiee of the business community, and puts it in the power of in- 
surance companies to adopt a standard of business integrity much 
below that which ought to characterize the dealings of reputable 
business men. The question as to whether such a contract was 
made is one for the jury to décide upon the évidence, and there 
waa abundant évidence to entitle the plaintiff to go to the jury upon 
it. It has never been subnaitted to a jury. It was not passed 
upon by the circuit court, and has not been argued by counsel. 
For thèse reasons the judgment of the circuit court ought to be re- 
versed, and a new trial directed. Not to do so is to deprive the 
plaintffl, wrongfully, of its constitutional right to hâve the facts of 
its case tried by a jury. 



XINION PAO. KY. CO. v. ARTIST. 
(Circuit Court of Appeals, Eighth Circuit February 12, 1894.) 

No. 342. 

1. Relbabb and Discharge— Construction. 

A release for settlement of claim for certain Personal injuries speclfled 
In tlie release, and also "of and from ail manner of actions, causes of 
action, daims and demands, wljatsoever, from tlie beginning of the 
"world to this day," does not cover personal injuries not therein specifled, 
and not known to exist at the time the release is executed, since the gên- 
erai tenns in the release are limited by the preceding spécifications. 

8. Master and Servant — Négligence of Master— Oharity. 

A master who sends his serrant for treatment to a hospital maintalned 
by the master for charitable purposes is not responsible for injuries 
caused to the servant by the négligence of the hospital attendants, where 
the master has exercised ordinary care in selectlng such attendants. 

S. Charitibs— Hospital— Railroad Companies— Négligence. 

A hospital maintained by a railroad company for the free treatment of 
Its employés, supported partly by the monthly contributions of ail its 
employés and partly by the cOmpany, and not maintained for profit, is a 
charitable institution. 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

Action by Andrew S. Artist against the Union Pacific Railway 
Company. Plaintiff obtained judgment. Défendant briugs error. 

This writ of error is brought to reverse a judgment against the Union 
Pacific Railway Company for the malpractice of physicians and the négli- 
gence of attendants in a hospital maintalned by it, for the benefit of its em- 
ployés, at Denver, in the state of Colorado. The évidence tended to show 
thèse facts: 

The Union Pacific Kailway Company requires each of its employés to con- 
tribute froin his wages 25 cents a mohth towards the support of a médical 
department. The railway company contributes the amount required in addi- 
tion to the sum thus raised from the contributions of the employés to pay 
the expenses of this department. At the time the défendant in error was 
treated at the hospital, the company was contributing from $2,000 to $4,000 
per montb for this purpose. With this fund the railway company main- 
tained several hospitals for the treatment of its employés when they were 
«iclt or Injured, and employed physicians and attendants to care for them at 
the hospitals, and physicians and surgeons to attend them outside the hos- 
pitals, at important points on its Unes of railroad. Ail the employés of the 
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rallroad Company, except those Injured in flghts, those injured when drunk, 
thosft! fSaifci&oaiHChronlc <di^Bes, ànd ' Ihdàfei sûfferinf 'iMn' certain spécifie 
disièasîss Wf^e^eceiTed and treated àt Êbese hospltals free lolexpense or 
charge, .•pîhèftweçthey wer© sicli or Injiiredt regardless lOf tie manner ia 
whltSi, Of tl^e tiflio at wtfçi. the injury waS receiTed'C«:,tJie disease con- 
tractédj and Aft-Ketlier the railway company Had or had ûotany connection 
wltli thé câttae%f it. The physlclans atteîidlbg the hoëpitals hàd the privi- 
lège of teea^îiog thëir prlvata patients In them, and thèse patients were the 
only oijiea V(b^ ,:^er# reqnired to pay for l^ejr board and treatment; but the 
moneys ^ècèÎY<?d from thls source were incopsiderable,—not more than $300 per 
annum. îàfadtéW S. Artist, the défendant là etror, had hié foot and leg injured 
on the 4tH dajf df Oètober, 1889( whiie he yras In the fenlplôyment of the Com- 
pany, aadjftfl» treated at oae of the hospltals maintaJinedby It in the -way 
we bave staf ed from Octotier ;7,,,'1889, nntij Jaquary 1, 1890, Wheu he was 
dischargiçd,^ qired. In thè[ÇÔurse of his treatment the physiclans at the 
hospital ppo^jcrly Inserted -a rhbbér drainage tube, but, through the careless- 
ness of the physlclans or of the attendants, a portion éf It was left in the leg 
as the wound healed, and whenhe was dlscharged. It caused sufferlng and 
partial dlsability until It was removed by a surglcal opération in April, 1892. 
Januaiy 13, 1890, wiile both parties were Ignorant that this tube remained 
in the leg, Artist received froDi the company $150, and signed a receipt or re- 
lease, the mat^al parts of w^lfib are as foltows: 

"The Union Pacific Railway Coippany, 

"To Andrew S. Artist of Cheyeijne, Wyomlng. 
"1890. , ,' 

"January 1?. ; , 

"For ajnount agreed upon In settlement of clalm of Andrew S. ArOst 
against the piUon Pacific Railway Company on account of injuries received 
at McOamtQOD, on Orcgon Short Line, on October 4, 1889,: while assisting in 
switching a fturailng baggage car from main track to side track, said Artist 
being an engineer in the employ of said company, but returning from leave 
of absence at tlme of accidei;it, said injnry conslsting of deep, punctured, and 
lacerated wouù^Si as follows: On Inner surface of right, thigh. On inner 
surface ofrlgjit foot, Comp. fracture of fourth toe of right foot Gontusioa 
in région of splne. Contusion on left foot ànd face. (S^ttlement is in fuU 
of ail claims and demanda of whatevo" . character.) * • * 

"Received, Pocatello, Idahp, JTauuary 13, 1890, of the TJnifln Pacific Railway 
Company, one hundred and flfty dollars Jn , fuU paymeiit of the above ac- 
count. In co*nfeîderation of the paymnnt of said sum of riioney, I, Andrew S. 
Artist, of Chèyenne, In the county of Laramie, In the state of Wyoming, here- 
by remise, release, and forever discharge the said company, Its operated, 
leased, cof^t^^fd^ and auxillary Unes and cpmpanies, of and from ail manner 
of actions, causés Of action, sùits, debts and sums of money, dues, claims and 
demands, whatspever. In law or equity, which I hâve had or now hâve 
against said cotnpàny by reason of any matter, cause, or thing whatever, 
whether the&ame arose upon ; contra et or upon tort, from the beglnning of 
the world to thls day. 

"In testlmony whereof, I hâve hereunto set my hand thls thlrteenth day 
of January, 1890." 

Counsel for the company requested the Court to charge the jiu'y that thls 
release was a complète défense to the action, and the refusai to glve that re- 
quest is the'flrst error asslgned. The same counsel requested the court to 
charge the jury as follows: "If you belleye from the évidence that the hos- 
pital was maliitained by the défendant, not for the purpose of dêrlving profit 
therefrom, bdt as a charitable enterprise, so far as defendant's employés 
were receivèff thferein, then the Only obllgailon of the défendant, in receivlng 
its employés àt.ëaid hosplfal, was to use rardlnary care la selectlng , its phy- 
slclans and attendants therein.; and, slnce ho négligence in thé, employment 
of physlclans is hère chatged, you will, in C!i,sé you flnd the hpsp,ital to hâve 
been maî'ntalnèd as above stâted, flnd for thiè défendant" The cotai-t pefused 
to give thls Ihstmction, and chargea the J^iiT^ , that the hospital Vas not a 
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oharitablé Instltatlon, lu ajoy BeaoBéthat ttujele Word» are used 5a thé laW,' 
and that the company was bound to use rea^nable care to see that the treat^ ^ 
ment glveQ tb patients In this bospital ^aa sucb as was ordlnarlly glyen 
In hospitalâ of tbls kiud to sucb patients; and tbis ruling is the second error 
complained of. 

John W. Lacey (John M. Thurston and Willis Van Devanter, 
on the brief), for plaintiflf in error. 
Frank H. Clark, for défendant in error. 

Before SAJSTBOEN, Circuit Judge, and THAYER, District Judga 

SANBOEN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of tlie court. 

General words, alone, in a release, are taken most strongly 
against the releasor. But when there is a particular récita 
followed by gênerai words the latter are qualtfied by the particular 
récital. Jackson v. Stackhouse, 1 Cow. 122, 126, and cases cited; 
2 Pars. Cont. 633, note. The court below properly applied this 
ruie to the release in this case. The gênerai wprds in the last half 
of it are lîmited by the very spécifie récital of the injuries that the 
$150 waâ to be in settlement of, which ia contained in the flrst 
half of thé release. It was the claims for thèse injuries, and for 
thèse only, that this release discharged the company from. The in- 
jury noW complained of was then unknown to both parties, and 
their settlement was without référence to it. A disregard of the 
rule wouid work manifest injustice, and impose upon the défend- 
ant in error a release he did not intend to make. There was no 
error in this ruling. 

Was the company liable for the malpractice of the physioians, 
or the carelessness of the attendants, at the hospital, if that bos- 
pital was maintained as a charitable enterprise, and not for the 
purpose of deriving profit from it? If one contracta to treat a 
patient in a hospital — or out of it, for that matter — for any disease 
or injury, he undoubtedly becomes liable for any iajury sufEered 
by the patient through the carelessness of the physioians or at- 
tendants he employs to carry out his contract If onè undertakes 
to treat such a patient for the purpose of making profit thereby, 
the law implies the contract to treat him carefuUy and skUlfuUy, 
and holds him liable for the carelessness of the physicians and 
attendants he furnishes. But this doctrine of respondeat superior 
haa no just application where one voluntarily aids in establishing 
or maintaining a hospital without expectation of pecuniary profit. 
If one, out of charity, with no purpose of making profit, sends a 
physician to a sick neighbor or to an injured servant, or furnishes 
him with hospital accommodations and médical attendance, he is 
not liable for the carelessness of the physicians or of the attend- 
ants. The doctrine of respondeat superior no longer applies, be- 
«ause, i)j fair implication, he simply undertakes to exercise or- 
dinary care in the sélection of physicians and attendants who are 
reasonably compétent and skillful, and does not agrée to become 
personally responsible for their négligence or mistakes. The same 
J'oie applîesto corporations and to individuals, whether they are 



S68^ FEDUBAL EEPOBTER, vol. 60. 

engagea in dispëssing theii; own cbaMties, or In diâpensing the 
charitable gift»: of otheM-Intrusted td' them to adrûinister. Qne 
reason why «ôrj^ittmtlons i^d'îndîvidtials conducting hospitals siip- 
pOrted by chàrii^table eniibwmënts and contributions, and operated 
to heal tbe sick and injured, but not for profit, are not liable 
for the négligence of their employés, is, tbat the moneys in their 
hands constitute a trust fund devoted to a charitablô purpose, and 
the courts refuse to permit it to be diverted to the véry différent 
purpofsip of paying for thç malpractiee of their physicians or the 
négligence of their attendants. Moreover, the corporations or in- 
diyidnals, that .administer, such trusts must, aftçr ail, leave the 
treàtinent of tÉie patients to the superior knowledge and skill of 
the physicians. They cannot direct the latter, as the master may 
ordinapïy direct the seryant, what to do, and how to do it If 
they àïd; do so, thï) physicians would be bound to exercise their 
own superior slîîjil pnd better judgraent, and %o disobey their em- 
ployers, if, in tiiéif opinion> tiie wfâlfar^ ^of the patients required it. 
Andt nnally, the patjtient is not required to accept jthe proffered 
accommodations and ^ttendance. They are b^t frçely offered to 
hini,, j5e may refuse to accept thein, and seek otber physicians' 
ah^' ptber aççommodatiops. It would be a hard fiUe» indeed, — a 
raie .dâlculatedto repress the charitable instincts of men,— that 
wonlu cpmpel those who liave freely ^furnished such accommoda- 
tions i^nd services to pay for the négligence or mistakes of physi- 
cians ot ^attendants that, t^iey had selected with reasonable eare. 
No'siicjn rule has ever pi^vailed in this country. The rnle is that 
thosè who furnish hospitàl accommodations and médical atten- 
dance,j|iot for the purpoee of making profit thereby, but out of 
charilt^, or in tl^e course of the administration of a charitable 
entèrpi^ïsé, are not liable for the ma^pf^actice of the; physicians or 
the pé^ligèhce of the attendants th^y employ, but are responsible 
ohly fSor their own want of ordinary carp in selecting them. Mc- 
Donald v. Hospitàl, 120 Mass. 432; Insurance Patrol v. Boyd, 120 
Pa. St. 624, 647, 15 Atl. 553; Van TasseU v. Hospitàl (Sup.) 15 N. Y. 
Supp. 6^0, and note; Glav^n v. Hospitàl, 12 R. I. 411; Laubheim 
V. Steamship Co., 107 N. Y. 228, 13 N. E. 781; Secord v. Railway 
Co., laïTed. 221; Eichardson v. Coal Co„ (Wash.) 32 Pac. 1012. 

Unaer the évidence in this case, the médical departmient and 
hospit^Js of the Union Pacific Eailway Company fall fairly within 
this rûIe, and thé reasons that support the rule apply to this case 
with ail their force. The test which détermines whether such an 
enterprikè is charitable opotherwise is its purpose. If its purpose 
is to niake profit, it is ndt a charital)le enterprise. If it is to heal 
the sicfe and relieve thé suffering, without hope or purpose of 
gettiiig gain from its opération, it is charitable. Tried by this test, 
the hospitals and medicsfl jdçpartment of this company are a great 
public cliarity. They are aupported by the voluntary contributions 
of this great corporation and of its ^ployes, without the purpose 
to profit thereby. We ^ay liy their "voluntary contributions" not 
unadvisedly. We hâve noi; failed to notice that the défendant in 
error testified that the contribution of 25 cents a month made 
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by each employé was a compulsory assessment, and that the company 
took it ont of the pay of such employé. But how it could be 
compulsory does not appear. If it was a part of the pay of the 
employé, the company coald not lawfuUy take it ont without Hs 
consent If he did not consent, then he did not contribute, and 
the company still owes him the amount of this assessment. If he 
did consent, he voluntarily contributed the amount of his assess- 
ment. Whatever may be said of the contributions of the employé, 
there is no question whatever but that the gift of $2,000 to $4,000 
per month made by the company was purely voluntary and char- 
itable. Thèse contributions of 25 cents per month from each em- 
ployé, and of from $2,000 to $4,000 per month from the company, con- 
stituted a trust fund devoted to the purpose of fumishing hospital 
accommodations, physicians, and surgeons for the relief of the sick 
and injured employés without charge or expense to them. For this 
purpose this fund was intrusted to this company to administer, 
There is no évidence that there ever was any purpose or intention 
on the part of the company of making any profit through the opéra- 
tion of this hospital or the supplying of thèse physicians. The sole 
purpose that this record discloses was to relieve thèse employés 
from sickness and suffering. In Jackson v. PhiUips, 14 AUen, 556, 
Mr. Justice Gray deflned a "charity" as foUows: 

"A. charity, In the légal sensé, may be more fuUy defined as a grift to be ap- 
plied, consistently wlth existing laws, for the beneflt of an indeflnlte number 
of persons, either by bringlag thelr minds or hearts under the Influence of 
éducation or religion, by vellevlng their bodies from disease, suffering, or 
constraint, by assisting them to establish themselves in life, or by erecting 
or maintaining public buildings or works, or otherwise lessenlng the burdens 
of government" 

The gifts of this corporation and its employés are clearly within 
this définition. There is no doubt that any one of thèse employés 
could compel the application of this fund to the purpose for which it 
was coUected, in any court of equity having jurisdiction. There 
was no express contract made by this company to treat this défend- 
ant in error in the hospital, for his injuries. It is true that he 
made his contribution to the fund to maintain this charitable enter- 
prise, but he paid nothing further for his hospital accommodations 
or his treatment. He neither contributed nor paid any more than 
he would hâve contributed if he had never been treated at ail. The 
company, as the trustée and administrator of this charity, offered 
him the hospital accomanodations and the physicians in its employ- 
ment, and he accepted them. From thèse facts no contract to treat 
him with ordinary skiU and care can be implied, because, in ail that 
it did in this behalf, this company was conducting a charitable en- 
terprise. The company was not organized for the purpose of f ur- 
nishing and operating hospitals and supplying médical attendance 
for gain, and such a business would be clearly beyond its chartered 
powers. It was chartered to construct and operate a raUroad and 
telegraph Une. It was under no légal obligation to give thousands 
of dollars per annum to fumish hospitals and physicians for its em- 
ployés, and its appropriation of this money to this purpose was a 
v.60F.no.3— 24 
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giîtjixua» >châ!rityl ? ^■'H- it bé"ai*f«d tfeat tfeis ^glft-may ihavè feeen 
prt)iat(ted by ail éltëiior anâ Selfisli niotiTe,-^that tte eoBip&ny Biay 
hâte ' thdtight thàt tàe opetutlon oif its mediéal department -Wotild 
pr6téetitm)iïi excessive clàilàs for injuries resulting to its serrants, 
— tbeàûS^er iethiat the tinie test of a puMiè oharîty is ûbt themo- 
tiTelèf the dOîloï', bût the puisse to which the mbney given is to 
be appliedi Ifiatgwmentj aatllOrily, and illusttation in support of 
tMs pwiposiition aie wantéd, they will be foùnd in the learned and 
exhaiiistité opiniôk of Mr. Justice Passon in Insurance Patrol v. 
Boyd, la» Pa. St» iS42, 646, 15 Atl. 553. If a dozen of the employés 
of thlBt^ômpany'had contributed a fund, out of charity, to furnish 
one of itheir nuMber, who waa injured, vfiûi hospital accommoda- 
tions atid médical' attendaneeitttéycértainly would not hâve been 
liable lib hini for the malpractice ttf Ihe physicians or the négligence 
of the attendants'they emptoyed. If they' had iiitrusted such a 
fund to â third person to' adtoinister, who^ out of chaidtyj contrib- 
uted- toi *ît more lavgèly, aad- heffumished the accommodations and 
atteadanbe by thèiusè of this fuhd, it go^ without sàying that he 
woUld tibt be liable for the négligence of the physicianfe or attend- 
ants heemployedi' That the mrtytd whom this charitable gift is 
intru8teâ,'tHé partyi that contribùtes most liberally to *it; and the 
party that eannot by any pdssibilitiy dérive âny direct profit or ben- 
efit frpînit, sinceiiitîis not sujjj^cîtto bodily ailments^aiid irijurieSj is 
a corporation, eannot extend the limita of légal UabÛity Étere. 

Thé resuit is that the doctriie «f respondeat suiiericir has no ap- 
plication to this pàiçe. The pïily. contract thé law iitipités hère is the 
agreesmeijj on the paxt of tte fîpjnpany to usç réaspnàlble çare to 
sélect and obtain skillful physicians and careful atten^tnts, and if 
the Company, performed that conl^ct it was responsible no further. 
ïn other^brds, iï #às responsiblé ïor the dischargè of its own Per- 
sonal dtity, àûd nôt for thé performance of thé dutiës of its em- 
ployés. Inour dîJinion thé iiiàtruction on this suTJj^ct requested 
by the counsd for the company should hâve been given, and the 
judgment is accordiùgly reversed, with costs, and the case remanded, 
with instructions to grant a new trial. 



ATCaaiSON, T. & s. I", R.CO. V. RBHSMAN. 
(Clrcnlt Court of Appeals, Blghth Circuit. February 12, 1894.) 

No. 240. 

ï. RaILÉOAD COMpAnIBS— NEOlJèSNCB— FBNCBS— InJDBY to EMPLOYE. 

Where, througfr the fallure of â rallroad company to ëijéct aùd malntaln 
sufflcient fences, as requlred by Eev. St. Mo. 1889, f 2611, an animal gets 
on the track, causlng the derailmçnt: of a train, an employé on the train, 
who Isinjured by the accident, Is ehtltled to sue thfi cpmpany therefor, 
since ^ùch statutés are deslgned to protect the persoris oiQ trains as well 
as thè' èattle owBêré. 

a. BAMiiii-NÉatiOBNCEi op Fellow Servant. 

The defenee that the Insufflciency of the fence was:<»used by the négli- 
gence, of a fellow servant is not avMlable, slnce the iftuty of fencing, cast 
by thé stj^tute upon the compâhy itself, eannot be delegated by It to its 

'servaiits. > ' • ■ ■ 
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8. Tbial— Objections to Evidbncb— Waiteb; 

Where the company bas intrOduced évidence as to repaire maàe by it 
on the fence after the accident, It cannot complaln of the admission of 
further évidence on that point oflered by the plaintiff in rebnttal. 

4 Masteb and Seevant— Contributoby Négligence — Violation of Rdles. 
The mère knowledge and assent of the conductor of a train to a viola- 
tion by a brakeman on the train of a nile of the company requiring him 
to be on top of the car, in order to give signais to the engineer, does not 
exonerate the brakeman from the charge of contributory négligence for 
Injuries received by him In conséquence of his violation of such rule. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Action by David B. Keesman against the Atchison, Topeka & 
Santa Pe Eailroad Company for personal injuries, Plaintiff ob- 
tained judgment. Défendant brings error. 

Gardiner Lathrop and Ben EU Guthrie, for plaintiff in error. 
B. E. Dysart and John F. Mitchell (Joseph Park, on the brief), for 
défendant in error. 

Before BEEWEE, Circuit Justice, and SAJSBOBîT, Circuit Judge. 

BEEWEE, Circuit Justice. This was an action to recover dam- 
ages for Personal injuries. Plaintiff below (défendant in error) 
was on the 17th day of June, 1891, in the employ of the raUroad com- 
pany as brakeman. He had been in such employ for about three 
years. At the time of the injury he was on a ditching train, corn- ' 
posed of an engine and four cars, the engine pushing the cars. Just 
in front of the engine was a flat car, then a car on which the ditching 
machine was placed, then a box car fitted up for the men to sleep 
in, and in front of that a way car or caboose. Plaintiff had been at 
work on this train only eight or ten days, though for two years he 
had been acting as brakeman between Marceline, Mo., and Ft. Mad- 
ison, lowa, and was therefore famUiar with the track at the place 
where the injury happened. On the morning of June 17th the train 
left Marceline for the purpose of doing work at a place six miles east 
thereof. The track, for some distance, was nearly straight. After 
going about a mile and a half, and while running at a rate of speed 
of from 15 to 18 miles an hour, the train ran over a steer, which de- 
railed it, and caused the plaintiff's injury. The crew of the train 
consisted of the engineer and flreman, conductor, head bralteman, 
and the plaintiff, — the rear brakeman. From the time of leaving 
Marceline up to the time of the accident, the conductor and the 
plaintiff were on the platform of the caboose at the head of the train. 
The head brakeman was on the inside, in the cupola, while there 
was no one on top. The ditching machine had arms or dippers 
extending on either side in euch a manner and to such an extent 
as to interfère with the view of the engineer of the front end of thn 
train. Eule 104 of defendant's rules was in force at the time of 
the accident, and is as foUows : 

"When a train Is being pushed by an engine (except when shifting and 
making up trains in yards) a flagman must be stationed in a conspicuous posi- 
tion on the front of the leading car, so as to percelve the first sign of dan- 
ger, aad immediately signal the engineer." 
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, îlhere was testimojiy on the.i^jirt of the défendant' teWing to show 
thât tbe conspîcuous place od tlîe ditohing train, Mth.in the meaning 
of that rule» was on top of thé ôaboose, where the fiagman could be 
seen by the engineer whenever lie made any signais, and that it was 
thp pilaîfttifl's duty to be at thftt place. ' the burdeh of the plaintiff's 
case xi^as that the défendant company had negligejitly suffered the 
fencesâlong its right of way to become and remain ont of repair, and 
insufacient to keep cattle off theî track; that in conséquence thereof 
a steer broke through such insuificient f ence, got npon the track, and 
derailèd the train, causing the injury to plairitift. The défendant 
denied that this steer entered onto the track thrpiigh any defective 
or insujacieht fence; claimed thât,,eTen if it did» W^ duty ^o erect 
and inàintain â fence was not one which would scv&iï one oi its em- 
ployés in an action for damages rçsjiltiiig f rom à neglect of such 
duty; aùd, third, that the |)l)aiiitifl was guilty oî cohtributory négli- 
gence, in nbt beîng in his prôpet place, on top of the caboose, and in 
a place where he could see the danger, and givé the signal to the 
engineer. '■ ..V: .;. ■ :^!;-., .'.•■'.■ :r. ' . ■^■ 

The provision of the Missouri Statutes in référence to the fenclng 
of railcoad tracks is f ound dn Eev. St. Mo. 1889, p. 6&9, § 2611. The 
first part ôf the section iâ as foUows: f 

"Every^ ralltoad corporation yformed or tOibe forined In this state, and erery 
corporation iOibe forœed under this artlclSior any rallrpad corporation run- 
nlng pr operating any railroad In this state, shall ereçt apd maintaln lawfnl 
fenceS on the sides of the road where the same passes through, along or 
adjoiniiii'lùdlosed or cultivatefl flelds or uhlnelosed lànds, Wlth openings and 
gâtes theueln, to be huug and bave latches or hooks, so that they may be 
easUy Qpened and shut, at ail necessary farm crossings of the road, for the 
use of itlpe prpprletors or ownerp of the land adjoininç such railroad, and 
also to cohstniét and maintaln caîttle guards, where fences are required, suffl- 
cient to prévent horses, cattle, mules and ail other animais from gettlng on 
the raibroàd; ' and until fences, openings, gâtes and farm crossings and cattle 
guards as aforesaid shall be made and malntained, such corporation shall be 
liable In double the amount of ail damages which shall be done by its agents, 
enginès or' carb to horses, cattle, mules or other animais on sald road, or by 
reason oftiny horses, cattle, mules or other animais esèaplng îrom or coming 
upon said lands, flelds or endosm^s occasioned in elther case by the failure 
to construct or maintaln such fences or cattle guards. After such fences, 
gâtes, farm crossings and cattle guards shall be duly mfide and malntained, 
said corporation shall not be Uable for any such damage ùnless negligently 
or willfully done." 

Following this provision are others, giving adjoining proprietors 
the right to construct the fences on the failure of the railroad com- 
pany so tip do, and recoyer the cost thereof from the company, and 
declaring that any person leading or driving stock onto the track 
within sùch fences should forfeit and pay a sum not exceeding $10, 
and shotiid 'âlso pay to the party injured aU damages sustained 
thereby, 

In reliiect to the liability of the company under this section, the 
court gàVe this instruction to the jury: 

"If the Jury believe from the évidence that the défendant suffered the fence 
nlong its right of way to become and remain out of repair lu the manner 
described by plaintiff's Witiiesses, so that cattle could with little difficulty get 
through or under the fence, and if you believe from the évidence that, by 
reason of Its being so out of repair and defective, a steer did in that manner 
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go upon defendant's right of way an4 track, and cause the derallmént of the 
dltching train, by whlch plalatlff was injured, then you will be aiithorlzed 
to rettîn a verdict In plalntiff's f aVor, provided you further believe from 
the évidence that defendant's Section men in cliarge of that section had knowl- 
edge o( the defect In the fence In time to hâve repalred it bef ore thè accident, 
or that such defect In the fence had exlsted for such length of tIme that, 
by the exercise of ordinary care, they ought to hâve had lînowledge of it, 
and repaired It, before the derallmént." 

And refused an instruction that, under the pleadiags and évi- 
dence, the plaintiflE was not entitled to recover. 

In this is presented the most important question arising in this 
case. The contention of the company is that the fence statute re- 
ferred to was enacted for the beneût of the proprietors of adjoie- 
ing lands, and that the plaintif?, as an employé of the railroad Com- 
pany, takes nothing by reason of the failure of the company to 
comply wi,th its tenus. It ia doiibtless true that, when a right is 
given by statute, only those to whom the right is in terms given 
can ayail themselves of its beneflts, but it does not foUow that when 
a duty is so imposed a violation of that duty exposés the wrong- 
doer to liability to no person other than those speciflcally named in 
the statute. On the contrary, it is not unreasonable to say that 
every party who suffers injury by reason of the violation of any 
duty is entitled to recover for such injuries. At any rate, it is clear 
that the fact that certain classes of persons were intended to be 
primarily protected by the discharge of a statutory duty will not 
necessarily prevent others, neither named nor intended as primary 
beneficiaries, from maintaining an action to recover for injuries 
caused by the violation of such législative command. It may well 
be said that, though primarily intended for the benefit of one class, 
it was also intended for the protection of ail who need such protec- 
tion. In this case a technical argument might be made from the 
mère language of the section. It provides that the corporation shall 
be liable in double the amount of ail damages, not only for those 
"done by its agents, engines or cars to horses, cattle," etc., but also 
for those done **by reason of any horses, cattle," etc., "escaping" 
from such contiguous flelds. As the présence of the steer on the 
track was the cause of the derailing of the train, and as that steer 
escaped from the adjoining fleld through the defective fence, it may 
plausibly be argued that the recovery in this case cornes within 
the express language of the statute, as being for damages done by 
reason of the escape of the steer from the adjoining fleld through 
the defective fence. But we do not care to rest our conclusions 
upon this technical construction. The purpose of fence laws, of 
this character, is not solely the protection of proprietors of adjoin- 
ing fields. It is also to secure safety to trains. That there should 
be no obstruction on the track is a matter of the utmost importance 
to those who are called upon to ride on railroad trains. Whether 
that obstruction be a log placed by some wrongdoer, or an 
animal straying on the track, the danger to the trains, and those 
who are tràvèling thereon, is the same. To prevent such obstruc- 
tion being one of the purposes of the statute, any one whose busi- 
ness calls hûu to be on a train has a right to complain of the com- 
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paay, î£ MiiaM ta comply wHi tMs sttttutory Suij. The authorî- 
ties are' d)éar on! tkis pro!p|)Sition. fii th!^ case of Hayes v. Kail- 
road Ck)., ïli' t^^ thèse: A rail- 

road companjT; was requtred by an ordinance of a municipal corpo- 
ration to ©refit a fence upon the line of its road, within the corpo- 
rate limité. Itfailed to coiiiply with thiâ ordinance, and the plain- 
tiff, a boy of tender years, while running near the tràck, fell on it, 
and was ttïù'ôver by thé passing cars. An acition having been 
brought to recover for such injuries, the trial ëourt directed a ver- 
dict and! 'îttègtnent for thé défendant, but this judgment was re- 
versedJb|*^the suprême cdurt Mr.' Justice Matthews, in the course 
of his <jjpîni6n, discussed the Question of gênerai liàbility in thèse 
words!' ■■•'■■' 

"It Is SàW, however, that It does iot fcdlow that, whenéver a statutory duty 
is éce&téii &ny petBon who can BhôTi^ that hé has sustained Injuries from the 
nonperformaiice of that datjr 'Can malntain an action for damages against 
the persow on whom the duty tp ipapos^^J a^d we are referred to the case of 
Atkinspn y, Wa^erworks Ce, âlîxch, Div. 441, as authority for that proposi- 
tion, qiialliCyl^g, >S It does, thè broad doctrine stated by Lord Campbell In 
Couch t. Steèl; 8 El. & Bl. lidÈ; But acèepting the more limited doctrine 
flidiUltted In the languageiof ïjord Cairna In the case cited,— thiat -whether 
suçh wi action can be mainjlaUtafd must depBaid on the 'purview of the leg- 
J^Ia^uré m the parti cular stalJïte, ;and the Ij^gnage whlch they hâve there 
emplbyed,'— we thlnk the rlgtit to.sUe, undei: the clrcumstances of the prés- 
ent tase, clearly wltMn ItS Uiiilté. In the analtygous case of fonces required 
by the statute as a protection for anlmalsj an action le glven to the owners 
fOB tjie l|0ss cansed by thebreacl» of the duty. And although. In the case of 
Injnry to persons by reas(>n,of; the same defanlt, the f allure to fonce Is not, 
as ih the case of animale, ëonàuslve of ,the llabllity, Irrespective of negU- 
feehée, yet an action tvill Bè tèé the personëï înjury, and thls breach of duty 
wîll: be «vldence of negliÉenoè. The dUty "Iff due, not to the clty as a mu- 
nicipal body^ but to the public; conaldered as ooJnposed of indlvldual persons; 
and each pperson specially; Injuiied by the breach of the obligation is entiged 
to hls indlvldual compens^itioh, and to an ' Slçtlon for its recovery. 'The 
nature of the duty,' sald Jiidge Oooley In Tayîirfr v. Rallroad Ce, 45 Mleh. 74, 
7 N. W. 728, 'and the beneûts to be accomplished through its performance, 
muett generaUy détermine. j»fhettoer It is a duty to the public in part or ex- 
eluslvây.or vchether IndlvJdTjilç paay clalm that It is a duty imposed wholly 
or In part for their especlaf bèneflt' See, also, Rallroad Co, v. Terhune, 
80 lUMSl; Schmildt V. EallW&r Oo., 23 Wis. 186; Siemers v. Bisen, 54 Cal. 
418; Baihroad Co. v. Loomls, 13 Hl. 548; Eallroad Co. v. McClelland, 25 Bl. 
140î Ralhroad Co. v. Dunn, 78 111. 197; MasBoth v. Canal Ca, 64 N. Y. 524; 
Baltimore & O. R. Oo. v. State, 29 Md. 252; PoUock v. Railroad Co., 124 
Mass. 158; Oooley, Torta 657." 

And again, answering the objection that the want of à fence was 
not! tàé proximate cause of the injury, observes as follows: 

"It Is iiui:her argued that the direction of the court below waa rlght, be- 
causë the want of a fonce could not reasonably be alleged as the cause of 
tjj^ iBjury. In the sensé of an efficient cause, causa causans, this Is no 
â6n1t>t strlctly true, but that Is not the sensé In which the law uses the term 
Ih this connection. The Question Is, was It causa sine qua non? (a cause 
which, If It had not ezl^tëd^ the Injury would not hâve taken place,— an 
oçcaslonal cause;) and tbatils a question of fact, unless the causal connec- 
tlottilp etldently not pr^ximate. Ri^llroad Po, v. Kellogg, 94 U. S. 469. The 
nile laid down by ;W:illes, 'J.„ In Daniel v. Railway Co., L. E. 3 0. P. 216, 222, 
and approved by the éichèquer chaniber (Id. 591) and by the house of lords 
(L. H. 5 H. L. 45)i WaS thls: It is hëeessaty for the plàintiff to establlsh by 
évidence clrcumstances from whlch It may falrly be inferred that thei-e is 
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reasonable probability that the accident reéilltied frbm the want of some pré- 
caution wliicli the défendant miglit and ouglit to hâve resorted to.' " . 

Another case— and it is exactly in point — is that of Donnegan v. 
Erhardt, 119 N. Y. 468, 23 N. E. 1051. In discussing this question 
tàe court said: 

"A railroad company, for the safety of lis passengers, as well as Its em- 
ployés upon its engines and cars, is bonnd to use suitable care and slsiU In 
furnishlng, not only adéquate engines and cars, but also a safe and proper 
traek and roadbed. The track must be properly laid and the roadbed properly 
constructed, and reasonable prudence and care must be exercised in keep- 
ing the track free from obstructions, animate and înanimate; and if, from 
wapt of proper care, such obstructions are permltted to be and corne upon 
the track, and a train Is thereby wrecked. and any person thereon is injiu:ed, 
the rallroad company, upon plain comibon-law principles, must be held re- 
sponsible. Expérience shows that animais may stray upon a rallroad track, 
and, if they do, there Is danger that the train may corne in collision with 
them, and be wrecked. Adeqjiate measures, reasonable in their nature, 
must be 1»ken to guard against such danger. Independently of any statu- 
tory requirement, a Jury might flnd, upon the facts of a case, that It yia.s 
the duty of a railroad company to fence its track to guard against such dan- 
ger. But, whatever the rule would be independently of the statute, there is 
no reasonable doubt that it imposes the absolute duty upon a railroad com- 
pany to fence its tracks. That duty, it Is reasonable to suppose, was im- 
posed, not only to protect the lires of animais, but also to protect human be- 
ings upon railroad trains. ' It is made an unquallfied duty, and for a viola- 
tion thereof, causing Injùry, the railroad company Incurs responsibility. 
The sole conséquence of an omission of the statutory duty is not specifled, 
and was, not intended to be specifled, in the statute. Responsibility for in- 
jùry to animais was specially imposed because in inost cases there would, in- 
dependently of the statute, hâve been no such responsibility, as at common law 
the owner of animais was bound to restrain them, and if they trespassed up- 
on the railrpad there was no liabllity for their destruction, unless it was 
wilIfuUy or intentionally caused. We are therefore of the opinion that the 
railroad compapy was responslble to the plaintifif for the injuries he re- 
celved without any fault on his part, and for this eoncltision there is much 
authority in judlcial utterances;" citing a large number of cases, and over- 
ruling the case of Langlois v. Eailroad Co., 19 Barb. 364, so far as it holds a 
différent doctrine. 

See, also, Quackenbush v. Kailroad C!o., 62 Wis. 411, 22 N. W. 519. 

In Thomton on Private Fences and Bailroad Crossings (page 571), 
it is said that: 

"The cases are full of expressions touching the object of a statute re- 
quiring raih-oad companies to fence their rlghts of way, and there is an al- 
most unanimous opinion that it is not only to protect domestic animais, but 
to protect the passengers on the trains." 

So, also, in Missouri, — ^the state where this cause of action arose. 
In Trice v. Railroad Co., 49 Mo. 438, 440, the court, referring to the 
clalm that the pro\dsions of a section substantially like the one in 
controTersy were for the exclusive beneflt of the landowner, ob- 
serveds 

"But such is not the theory upon which this statute bas been uniformly 
sustained. Whlle the protection of the property of adjacent proprietors is 
an incidental object to the statute, its main and leading one is the protection 
of the travellng public. To Insure such protection, railroads are imperativcly 
required to fence their tracks, and the pénal liability deemed necessary to 
enforce this requirement is a matter of législative discrétion." 

To like effect are the cases of Isabel t. Eailroad Co., 60 Mo. 475; 
Bamett V. Bailroad Co., 68 Mo. 56; Kutledge v. Eailroad Co., 78 
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Mo. 28&,^ Silver t. Bailroââ Ca, IcL 628; Kozzellé vl Railroad Co., 
79 Mo. 849/- ■■■■' ■ ■^'-' ■ ' 

Nopiteîithere anythiûg In the cases of Berry v. Eailroad Co., 65 
Mo; 172ij Harrington t-. Eailroad Co., 71 Mo. 384; Johnson v. EaU- 
way Oo., 80 Mo. 620; Peddicord v. EaUway Co., 85 Ma 1«0,— cited 
by plaiiitifl: ia error,— antagonistic to the vlews expressed in the cases 
cited. jThe proposition is laid down, it is tnie, that rêmote land- 
ownéts "^ele not withiit •^he protetidon' of the statuts, and that it 
was inteOdèd for the ownérs of contiguous lands, but nowbere is 
it saîd ttat protection to the traveling public was not also one of 
the objeets'iiitended to be «ecured by tih:e statute. And, if the pur- 
pose is tô pfotect the tï^tî^ling'|)T|bIic, a party riding npon a train 
may invbk^ the Statute, îri, casé înju^ résulta to him through the 
f allure of thé company to comply with its requirements, because he 
is one of the parties for whose beneflt it Wâs eiiacted. Within the 
reàkuniag of âU thèse âuthoritiès, apd 1)^ the express decisionl of 
Donnêgan t. Érhardt àhd Quackenb^sh t. Eailroad Co., supra, an 
employé! bas the sameright as a paasenger to complain of injuries 
çaused bya violation of duties ttnposed by such a statute. The 
purpOseispi'tttection;tô the train. Ail T?hp are on that train are 
exposed to eàti^ ÔEingèr. ; ,It is noVa case where the employé bas 
the méanS'Çf protecting-himself, and the traveler not, for if the 
train be derailed the danger to each is equal. It is urged, howeTer, 
by the defèhdant, that the failure tb kéep the fence in repair is the 
négligence W a coemployé, ànd that, therefore, it is not résponsible. 
But the duty is çàst by t^e Statute upon the company, and it is cast 
as an absolute duty. It must erect ànd maintain safe and secure 
fences. It is a duty whôse pbject ife the seeuring a safe place for 
thé 'employés pnjthe train to do théif w6rk, and that, as is known, 
is an absQlute dijty cast upon the company, responsibility for neg- 
lect of which cannot be èvaded by intrusting it to some employé. 
Our conclusion, therefore, is that there was no error in the instruc- 
tions oï the cburt in respect to this niatter, and that the law is that 
if, through a, failure of the company to erect and maintain a sufft- 
cient fence as required by the statute, an animal gets onto the track, 
whereby a train jis derailed» and an employé on that train is injured 
by such derâiitnent, the latter is entitled to maintain bis action for 
damages against the cOmpany. 

A second objection is to the admission of testimpny as to work 
done subseqûently to thé accident ih the way of repàir to the fence 
at the place whère the stéfer entered ùpon the track, and we are re- 
ferred to the two casèS ôf Eailroad Co. ViHawthorhe, 144 TJ. S. 202, 
12 Sup. et. 591, and AlCorti V. RaHroad C6., 108 Mo. 81, 18 S. W. 188, 
as authorities for the proposition that proof of such subséquent re- 
pairs is not admissible In évidence for thé puirpose of showing the 
eiiâtence bf a dëfect. ' But the difflculty with the objection is that 
this testimony was introduced, at léast in the first place, by the 
company itself. After proof of such repairs had been made by the 
company, the mère fact that the plaintiff, on hiS rebuttal, intro- 
duced further testimony 4n. référence to the matter, is not sufficient 
to justify any interférence with the verdict.. It is nnnecessary to 
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inquire whetliep the court erred in not giving, when requested, an 
instruction as to the coilsideration to be given to thls testimony, for 
on the new trial, T^Mch we are compelled to award, probably no 
such question will be ptesented. 

The only remainiûg matter that "we notice is in respect to the 
instructions concei^ing contributoxy négligence. This instruction 
was àsked by the défendant, and refused: 

"If the jury belleve from the évidence that plaintlfl voluntarily assumed 
his position on the platform of the way car, and that, nnder defendant's 
rules, his proper place was on top o( that car, and if the jury further believe 
from the évidence that he was not in such position, and that, by reason of 
his failure to be on top, he was unable to immediately signal the engineer 
on flrst percelving the steer, and thereby contributed in any way to produce 
the wreclc and his consequ^t injury, then he cannot recover." 

It is obvions that if there was in the charge no référence to the 
matter of contributory négligence, and the case stood alone upon 
the refusai to give this instruction, the ruling could not be sustained. 
But the court did refer to the matter; and the question to be 
determined is whether the charge, as given, fuUy and accurately 
stated the law in respect to contributory négligence, so as to obvi- 
ate any objection which arises from the failure to give this instruc- 
tion. This was its language: 

"Again, It is snggested (and It seems to be claimed) that Eeesman was 
guilty of contributory négligence in not taklng a proper position on the way 
car, and with référence to that spécification of négligence the court glves y ou 
this instruction: It was the duty of Reesman to compiy with the mies made 
by the défendant company for the government of its brakemen. If a rule 
of the Company required Reesman to be on top of the way car on the occa- 
sion of the accident, and he was on the rear platform, without the consent 
of the conductor, then he was guilty of such contributory négligence as wlU 
prevent a recovery, provided you bèlleve that his being on the platform, in- 
stead of on the top of the way car, helped, in any direct way, to occasion 
the derailment; but if being on the platform, instead of on the top of the 
car, did not in any way help to occasion the accident, <>r if , Reesman was on 
the platform with the knowledge and consent of the conductor of the train, 
under whose orders he worked, then he was not guilty of contributory nég- 
ligence merely because he was on the platform, though the rule did require 
him to be on the top or roof pf the car. In other words, gentlemen, although 
they may hâve had rules requlring him to be on the roof of the car, and he 
was not on the roof, yet, unless you are able to say that If he had been 
on the roof the accidMit would not hâve occurred, why the fact that he was 
not on the roof Is no défense. It is not contributory négligence, such as 
will preclude the plalntifE from recpvering. If the position whIch he took 
on that rear platform on the morning of the accident was a position which he 
took with the knowledge and consent of the conductor who had charge of the 
train, the fact that he was there, and not on the roof of the car, does not 
make him guilty of contributory négligence, notwithstandtng the rule which 
bas been read in évidence." 

The proposition hère plainly stated is that if plaintiff disobeyed 
the rides of the company, and such disobedience contributed directly 
to the injury, he may nevertheless recover, and cannot be held guilty 
of contributory négligence, providing that such disobedience was 
with the knowledge and consent of the conductor of the train. Or, 
in other words, if the conductor f ails to enforee the rules of the com- 
pany tlie employé may knowingly disregard them, and yet in no 
maiiner be barred from recovering for injuries which would not hâve 



;37,8 ./ ; /.JPSBEBAI, ,HÏ!PpïlTER., Vçl. 60. 

iDesjïItedibwt for sucbôi^^diencef /^iVîtJitliat docti-meyre çannot 

4iflPg'ti(ïrsiSMnaiiï>onvtiie>jp](iife^ andi (ïio^t/ gO; onto thetop of tbç ca- 
boose. A différent question may ai^pei in cage thç yiplation pf the 
rtileisto|;ith« oompanyis4S:;iiiv ob,ediçjï!Beît^^ 

iMtnjîâiprte «uprintendienli but * jfiçi^ion of tbat- ques-fion is un- 
necessary in this case. The dutyiQfjObedlence to th©;fïLles of the 
eTnployejPtlf pne resti^ig, alike uponv^aJl employés; an^ when an em- 
ployé jolaîmsto recoTOB Icoin bis '©mployér for injuries resulting 
thPOTkghi'tkô latter's Hégllgenee, betcamnot escape:the conséquences 
of hil'JôM^li àct cpptri)^tïhg tp such'înjtMy— an act dpne in known 
tipl^fiVi^ofîhè rûïé^ 0|||i|tiiçh èmplpybrT;7^n the gro^^^ his îm- 

mediâte siiperintendenâîiinew and asse©^ to such açt pf yiolation. 
If il; |vere pth^rwise, the;» the supineness and négligence of any super- 
. int^ïi^mK P^ of a' cipipôratioù wôtil'd' riéiiéTe à Sit'bbl'dinate f rom 
rèèppmMi,^'^f^i; bis pWû conduçtl ' ïù bther wôrds, the wrong of 
arie emMol^é îs ef je of another. ïhé employé 

ihjiitçi^^^hijpu^gh 'bis o^n omiissioh pf diity escapfes liàbiljty for sùch 
6niissip^j?)ëcktisé sbme ôtber employé is equally éâfeléss. The ques- 
tion li^i- Ilôt iJjfrequew^ whètbè'r knbwltedge àiid. assent oh 
thè pârï OTtné cohduètpr; or other officiai on a traiii; of a viblation 
of one of the rules of ^he company by à passenger, reliëve^ the latter 
from the burden of cottMbutory negUèence àrising from such viola- 
tion, anft ihè.response lias almost ii)Dixfbrmly been in the négative. 
It is tiTie that in thbsë ca^es the parqrfi#jured waa not ah employé, 
subject tO'the control of the oflBcer whose knowledge and assent to 
thé vî<ila,tiôtt Waô relied; ttpbn as an exôtee, but the principle under- 
lying'is'lihe ^ïne. The question iâ not pne of obédience to orders, 
but of a compliance with l^ules; andv generaUy speaking, the duty 
of compliance is not waivfed by the mère if act that some controUing 
officiai hâs knowledge ôf the failuré t(J eomply. In the ease of Eail- 
road Oo.v. Jones, 95 XJ. S, 439, the pai^y ihjured, who, though an em- 
ployé, wa» not employed on the train or subject to the control of the 
conductor, was riding on the pilot of the locomotive, contrary to the 
directions of his emplbyfei*, but with the knowledge and assent of the 
persons,in charge pf théti^ain; and li ^as héld t^^ his thus riding 
was contributory négligence and not excused, the court observing, 
"The knowledge, assent, or direction of the company's agents as to 
what he did is immatèriàl." In Eailroad Ca v. Langdon, 92 Pa. St. 
21, theplaîlitiff, a. pa.a8çiigei*, was înjiitTed while riding iii the bag- 
gage car in .violation of the rules of the company. It w;as held that 
he could-not récover, although such riding was with the knowledge 
of the conductor of the train. In the course of the opinion the 
court saiditfiWie! are uçq.ble to see hPfWi * <^onductor, in violation of 
a knpwm, ifpjpi pf the pompauy, eau li<Rénse a man to occupy a posi- 
tion pi ^iaj^eir> so as tp make the company responsible," See, also, 
the fpîlpîy|jjg,içases:: Hi^key T»ifIîailroad Co., i4 Allen, 429; Eajl- 
road Cp.s v.îMoore, 49 Tex. ?i; JRa^iroïtd Co. v. Éoach, 83 Va. 375, 
5 S. E. 17*5; Railroad Co* v, ïiucadp's Ad»i'r, 86 Va. 390, 10 S. E. 422 ; 
Eailroad Çp, v. Daifis i^la.) 9 So^ithi 253.; Nor is there anything in 
the case of Bailrpad Co. y. Nickéïs (decided by this court) 4 U. S. 
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App. 36l9,l c: G.' A, 625, 50 Fed: 718,"in conflict wjith the Tiews herein 
éxpressed. ' In tÏÏaï case a brakeman was injured while coupling a 
car, and on the trial an instruction was asked of the court to direct 
a verdict for défendait on the grotmd of the contributbry négligence 
of the plaintiff, in failing to use a stick in makiùg such coupling, 
as required by the rule of the compatiy, which instruction wias re- 
fused, and the matter of négligence submitted to the jury. There 
was testimony tendiflg to show that the rule wais univérsally disre- 
garded, and that the superintendent of the roadwas fully aware of 
its constant violation; and it was held that under the circumstances 
the jury w«re at liberty to consider whether the nile was not, in 
effect, abrogated. The court thus disposed of the question (page 
882, 4 U, S. App., page 625, 1 C. C. A., and page 718, 50 Fed.): 

"To hold that this défendant company could make this mie on paper, call 
It to plaîntiff's attention, and give him written notice that he must obey it, 
and be bound by it, one day, and Icnow and acquiesce, without complaint or 
objection, in the complète disregard of it by the plaintiff, and ail its other 
employés .associated wlth hlm on eyery day he wa& in Its Service, and then 
escape liability to him for an injury caused by its own breach of duty to- 
wards the plaintiff, because he disrëgarded this rule, would be neither good 
morals nor good law. Actions are often more effective than words, and It 
will not do to say that neither the plaintiff nor the jury was anthorized to 
belleve, from the long-continned acquiescence of the défendant in the disre- 
gard of this rule, that it had been abandoned, and that it was not in force. 
The évidence of such abandonment was " compétent and ample, and the rul- 
ing and charge of the court below on this subject were right." 

It is unnecessary to pursue this matter further. It may be laid 
down as a gênerai ruie that the mère knowledge and assent of his 
immédiate superior to a violation by an employé of a known rule of 
the company — ^the employer — will not, as a matter of law, reUevé 
such employé from the conséquences of such violation. The judg- 
ment of the court below must be reversed, and the case remanded 
for a new trial. 
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(Circuit Court of Appeals, Fifth Ch-cult January 2, 1894.) 

No. 156. 

1. OABBÏKHS— CONTRIBUTOBY NBGIiMBNCB— QUESTION FOR JCRT. 

IPlaintiff, traveling on a cattle train with his cattle, reached New Or- 
léans, where it was necessary to bave his cars swltched a short distance 
over sinother road, to the slanghterhouse. With the acquiescence of the 
train Uands of this road, he climbed on top of a car, to go with his cattle, 
but on the way the car was mn Into liy another trafn, and upset, whereby 
plaintiff received injuries. Plaintiff and other cattle men had before rid- 
deU on top of cars, with the consent pf the train hands, but such riding 
was prohiblted by a gênerai order of the company. Hé testifled that be 
knew It was a dangerous place to ride. UM, that the question of con- 
tributory négligence was a proper one for the jury, and there was ïio 
error in refusing to direct a verdict for défendant. Pardee, Circuit Judge, 
dissentlng. 

S. Same — Instructions. 

It was proper, under the circumstances, for the court to modify a re- 
quested charge by addlng that, If the company had held ont their èm- 
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plpye» as| authorized to .coiisent to pîalnttff's belng carrled on the train 
Wlûl hls cattle, and tbéjf sq consented, then there was a consait by the 
ootupàfay Itsélt Pardééi'Olrdtilt Judgè, dlssèntlng. ' 

la Eruor, to the Cîmilt Court of the United States for the East- 
em District of Louisianai. 

This.ïPas flin action byi Oscar 0. Thomas àgainst the NeSr Orléans 
& Northttastern PaUroad Ckwapany and ithe New Orléans & Southern 
Bailroad; Company to recQ^er damages me personal injuries. There 
were a verdict and juâgment for plaintiff» and défendants bring the 
caseoner^r to tbia coui3t - 

E, H. Farrar, E. B. Eèùttschnitt, aiid H. H. Hall, for plaintiffs 
in érror. ' 

W. S. Park«rsdn,'f or défendant in errbr. 

Befoi*è PARDEË and MçCOEMieK, Circuit Judges, and LOCKE, 
Distinct Judgé. 

MeCORMIOK, Circuit Jndge. The défendant in error, a citizen 
of Alftbàma, brought thi[8 action în iîk dfcuit court for the eastèm 
disiriptof Louisiana agâinst the plaintiffs in error, corporations cre- 
âted unàer the laws of Louisianaj claiming damages for personal 
injiuleB aileged to hav^ béen inflicted ôû him by ttieir négligence. 
He (Shëjtoed thàt he had Shipped twojijàr loads of cattle from Epes, 
Ala., t6 New Orléans, orer the Alabama & Great Southern Eaiiroad 
and its Connecting lines,,under what is known as a "live-stock con- 
tracta'' 'thàt by the tertns bf his contxiact he was required to load, 
unlbàd, feed, water, antj'tâké ail proper care of sald stock, and for 
tbat pta*p6se,hé traTelèd^'ëh thé same train with the stock from 
Epëé;tô îfëtr Orleïins, byërtljeiïnes of the Alabàma & Great South- 
erîi îiaîîrbad, thé New Orléans & Northeastem Eaiiroad Company, 
ahdïhëîtew Orléans & Sotfthern Eaiiroad Company ;,tliat the cars 
containîng his cattle were transferred from the New Orléans & 
Northeastem Eaiiroad Company to the New Orléans & Southern 
Eaiiroad Company for the purpose of transporting them to the 
slaughterhoùse, the poiiit' of destination in New Orléans; that 
while moiring on the tcack of the New Orléans & Southern Eaiiroad 
Company, and at a point where that track is crossed at right angles 
by the track of the New Orléans & iTôrtheastern Eaiiroad Company, 
a loeomotiTe of the latter company ran înto the oara containing his 
cattle, ,an^ on whlch he was riding, d^railed said cars, and severely 
injur^ hïm; that said collision resulted from the gross négligence 
of thé employés of the plalatiffs in error. The New Orléans & North- 
easterû Eaiiroad Company, besides the gênerai issue, avers that its 
contract for carrîage tenninated at thé point where the transfer of 
the cara iiras made to the tràck. of its coplaintiff in error; that under 
the contract between plaintiffs in error to convey said cars from 
New Orléans to the slaughterhoùse the défendant was not required 
to loaid, uïilbad, feed, water, and care for said stock, and was not re- 
quired to travel with his cattle that short distance, but should hâve 
tal^en » street car, wMch is the usuaJ method of conveyance em- 
pioyed to reach the slaughterhoùse; that no provision had been 
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made by the New Orléans & Southern Kailroad Company for the 
transportation of passengers, cattie owners, or othera from New 
Orléans to the slaughterhouse; and that défendant In error was 
guilty of contributory négligence in riding on the cattie cars in ques- 
tion. ' The New Orléans & Southern Bailroad Company, besides the 
gênerai issue, dénies that it had any contract with the défendant 
in error, and avers that under a contract between it and the New 
Orléans & Northeastern EaUroad Company it did switch certain car 
loads of cattie a distance of only one or two miles from the junc- 
tion of its track with that of its coplaintifE in error to the slaughter- 
house; that the défendant in error was not required to travel with 
said cattie, and had no right to do so, in or about said cattie cars; 
that it had made no provision for the transportation of the défend- 
ant in error in or about said cattie cars; and that he, in riding on 
said cars, acted in direct violation of the rules of this company, 
and was guilty of gross contributory négligence, which contributory 
négligence it specially pleads as a défense to the action. There was 
a verdict and judgment against the plaintiffs in error, to review 
which this writ of error was sued ont. 

There are 13 assignments of error, 12 of which rest on bills of ex- 
ception taken to the refusai of requested charges, the modification of 
requested charges given, and to certain portions of the gênerai 
charge of the trial judge to the jury. Thèse biUs of exception cover 
75 pages of the printed record. The flrst of thèse bUls of exception, 
and the basis of the first assignment of error, purports to embrace 
ail the évidence admitted on the trial, and on which the plaintiffs 
in error asked the trial court to instruct the jury peremptorUy to 
find a verdict for the défendants (below, plaintiffs in error), on the 
ground that on the facts disclosed by the évidence there was noth- 
ing lef t in the case but questions of law, and that it appeared from 
the facts as a matter of law that the plainttffi (below, défendant in 
error) was guilty of contributory négligence, and could not recover. 
Thia the trial court refused, and the plaintiffs in error now urge 
that the circuit court erred in refusing to take this case from the 
jmy. It can hardly esçape observation that, in the judgment of the 
very able counsel who generally represent parties of the class of 
thèse plaintiffs in error, the error hère complained of is one into 
which the judges of the circuit court often fall. 

The second bill of exceptions refers to the facts shown in the 
flrst bill, makes a fair argumentative statement of what the évidence 
tended to prove on the basis of which plaintiffs in error asked a 
charge which the court gave, with this addition: 

"But If the jury find that the défendants, by their conduct, had held ont 
thelr employés to the plalntlff as authorized to consent to hls belng carried 
on the train with hls cattie, and such employés consented, then there wlll 
he a consent of thei corporation." 

The plaintiffs in error urge that the circuit court erred In thua 
modifytng their requested charge. 

The biJls of exception from 3 to 12, inclusive, each refer to the 
facts as shown in bills numbered 1 and 2, and the point of aU and 
of each is that the trial judge erred in not instructing the jury as 
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toattéi?"*ofp*'Hlik tllé^^éteiïaâtit to eirèi^ Vi>ks guilty of contribu- 
tor^^ nèp|eÉéë|'âiÉid cptild ïtf|; rëcoTO^^ afë^èonàtrained to hold 

tMt ffiç -prbvjsiètt * t>f' otr ' cbùstitatiofl; W^ich ■ |lvés parties to an 
action à%*ïè(W tlie right tô' à;;ilp||41 ' by juty; éittbrac^ erën parties '4iio 
biiùg a^bng^ àt'Iâw àgaitost rai^^ and that the 

péMétêà#eîR)H; to pilishiirèèedents tb the ipbint of feqùiring trial 
jùdgeë '*Èb*dfecide as qtiestïôih^'of law^^t^^ issues inost commonly 
joîiled'îii Câ^jswbçre recovëi'y for persoiïial injuriés is sp^^gHt, should 
not be léilcoiiragèdi Thi^ YÏirying langage of the sweUing Ourrent 
of repo'rtiéa opinions, wMcii' alreàdy dèlljgjés thte assizes, can be eo 
collecte^ and idirected àgâinst almost" ^^y condl|tions of proof pos- 
sible ifièiichciafees, as tô fcotivert tbe' qûçstibns as to whati? négli- 
gence arid' -wliat) is contribùtory nleglig^fcè into issues ôf'law in- 
stead o^'faét;' Wbile, in dur vieW, the àUthority of adjùdged cases 
is tbat Wh^bèr there waspegligence 64 the one part ôr Contribù- 
tory Èiê^î|ëii<5e oh the bthér iS a question of fâcfe to be determined 
By thë'lu^ uiidèi* proper instructions. : It is, of course, elementary 
that Wh^éi' thère is any' évidence iS à question of law. But we 
must beware that in applying this riile Wé do not substitute the 
judgtiiéllt''6f the JUdge that there is ndt'âùfficient évidence for his 
jùdgmént that'there is nô évidence. In this case thé trial court 
was not evén aiskéd to charge the jury that there was np évidence 
to changé ï>lttin.trff s in erfol* with négligence, but, on ah issue on 
which they haè the burderi of proof, the trial judge was asked to 
charge as mâttèr of lalv that they had mâ-de out their case. 

We do not f eel called bii'to review thé ievidence in this case, as 
we wouldidii ail appeàl f rom a decreé in êquity, and deem it only 
nécessary t<> say thàt, iii «u* tieW, the proof in this caSe justifled 
the trial judgel In ïéfusingtb take the whble case away from the 
jury, and'iû modifying thé réqhested charges that he gave, and in 
refuôing thoJSe heirelfuseài Ajxâ that thé part of the général charge 
eXcepted to présents no ërfbr for which thé 'case should be reversed. 
"Hie following Cases suppOiNS this opinion: Eailroad Co. v. Powers, 
149 U. S. 43, 13 gup. et. '?'48; BailrPad Ck>: v. Conversei 139 U. S. 
469, 11 Sup. et 5695 Raîlroad Cb. v. McDade, 135 U. S. 554, 10 Sup. 
<5t 1044, and cases thereiii clted; Eailroad C!o. v. Stout, 17 Wall. 657; 
Eâiïî-oad Oo.>. 'Harmon'B Adm'r, 147 U. S. 571, 13 Sup. Ct 557; 
Kane v. Railway Co., 128 0. S. 91, 9 Sup. Ct. 16; Aerkfetz v. 
Hutaphreys, 145 TJ. S. 418, 12 Sup. Ct. 835; Eailroad Co. v. Horst, 
93 U. S. 291; Kail^ay Go. V. Ives, 144 U. S. 408, 12 Sup; Ct 679; 
Bddy v. WaUace, 1 C. g: A. 435, 49 Fed. 801. 

The judgment of the &il*&ttit court is afarmed. 

' PAEDEEj-Oijrtîtiit Judèb '(dissenting). ; ï respectfully dissent from 
ail that part of the opinion of the court iwhich deals with the case. 
The whpîe évidence in the case is brought up in a somewhat lengthy 
bill of excitions, and aH thé bills of exception cover 75 J printed 
pages of the tpanscrlpt; but the évidence is not coriflicting.où the 
main pointi invblved, nor are the bills of exceptioji unnecessârily 
prolix. Thë etîdence shows without dispute thesè facts, shortly 
stated: The plâikitifE in the court below ehipped two cai? loads of 
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cattle over the Alabama & Great j Sputhern Bailroad and Its con- 
nections from Epes, AÏa., to i<ew Orléans, under a spécial con- 
tract, reqniring Min to load, unload, feed, and water his cattle, etc., 
and impliedly giving liim transportatipn on the same train with 
his catûe. Thç contr^ct was perfonned, and plaintifif and his cat- 
tle -were safely broTjght over the Alaliama & Great Southern Rail- 
road £ind its connection the New Orléans & Northeastern Eailroad 
. to thë terminns of the latter in the city of New Orléans. When 
the plaintifif, with his cattle, reached New Orléans, his agents gaye 
directions to hâTO the cars switched to the slaughterhouse in the 
parish of St Bernard, whereupon the Southern Railroad Company, 
under a gênerai contract it had with the New Orléans & North- 
eastern Railroad Company, covering the switching of cars over the 
tracks of both companies, undertook the switching of plaintiff's 
two cars aûd bne other cattle car to the slaughterhouse. The 
plaintiff, who had traveled in the caboose on the cattle train in 
coming to New Orléans, at the suggestion of the train hands of the 
Northeastern Eailroad, and with the acquiescence of the train hands 
of the Southern Eailroad, climbed with his satchel on top of one 
of the cattle cars, to ride to the slaughterhouse. The train of 
three cattle cars, with no accommodations or provisions for passen- 
gers, was backed rapidly out of the Northeastern yards; but when 
Crossing the track of the Northeastern road was run into by an- 
other train, also backing on the main track, the car on which plain- 
tiff was was thrown over, upset, and the plaintiff thrown off. se- 
verely spraining his ankle. 

The Southern Eailroad Company had, by written notice issued 
to its employés, and iwsted in its dépôt, where it transacted busi- 
ness with the public, forbidden ail persons — except the employés — 
from riding on the cattle trains without an express permission from 
the freight agent, which it is not contended plaintiff had. The 
plaintiff and others, in cases of former shipments of cattle oret the 
same route, had, with the consent of train hands, ridden on the 
tpp of cattle cars when the same were switched by the Southern 
Eailroad Company to the slaughterhouse, and plaintiff testifled he 
knew it was a dangerous place to ride. There was no necessity 
for the plaintiff to ride on the cattle cars to the slaughterhouse, 
as the distance was short, and plaintiff's cattle were not to be 
loaded or unloaded, fed or watered, en route; and, besides, there 
was a line of street cars, which furnished the usual conveyance to 
and from the slaughterhouse. There was no évidence showing by 
whose or what négligence the collision occurred. The only con- 
flicting évidence is with regard to the extent of the plaintiff's in- 
juries. The question in the caseis whether, under the facts of the 
case, the plaintiff was guilty of contributory négligence; and the 
answér dépends on whether the consent of the train hands of the 
Southern Eailroad Company, on the occasion plaintiff was injured 
and on préviens occasions, that the plaintiff should ride on the top 
of cattle caps while they were being switched, in spite of the orders 
of the Company forbidding such riding, was sufiQcient to establish 
a usage such as would justify the plaintiff in so riding on the top 
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of 4he> chMe cars, althdugh he knew it was dangerous, and to make 
him a paUseùger ôf the company, although otherwise he was a 
8traBg^^, if not a trespasser. 

' The-elpcolt court held in favor of the BufiSciency of such consent 
to eSttiÊil^ such usagè,^ for, althot^ tiie question was apparently 
lefttôtlàe jury, the (M^àrg^ of the Jûdge ihaintain the proposition 
in thé plearest tenus, and are èthefwise meahingless and mislead- 
ing. Bésidës, as the évidence was entirely without conflict and 
undîst>1itèd on the poinl^ there wa,s nothing to be doue by the jury 
but àpply the law to thé facts, àn& a refusai to direct a verdict for 
the défendants was practically diirècting a verdict for the plaintiff. 
In genérally discussing the respective duties of judges and juries in 
cases df négligence, the opinion of this court says: 

"In this dise the triàl court was noteven asked to charge the jury that 
there wbb no évidence to charge the plaintiff In error wlth négligence, but, 
on an issu* on whlch they had the buBdeû of proof, the trial Judge was asked 
to charge as a matter of law that they had made out their case." 

I suppose that this sta-tement reférs to the request of counsel for 
plaindlFs in error as reèited in the fltst bill of exceptions, to wit: 

"To flnd a verdict for the défendants on the ground that on the facts de- 
clared by the sald évidence there was nothing left In the case but questions 
of law; and that It appeared from thé sald facts, as a matter of law, that 
the plaintiff was guilty ofcontributory négligence, and could not recover." 

Now, iii the case of Eailroad Co. v, Jones, 95 U. S. 439, which was 
a case where évidence was offered on both sides, and where the rail- 
road Company was guilty of négligence and the plàintiflf was guîlty 
of contributory négligence, the suprême court said: 

"If the Company had prayed the court to direct the jury to return a verdict 
for the défendant, it would hâve been the duty of the court to give such 
direction, and «ror to refuse;" dting respectable authoritles In support 
thereof. 

And tîoi Eailroad Oo. v. Houston, 95 TJ. S. 697, à case where the 
négligence of the railroad company was admitted, "but the contribu- 
tory négligence of the plaintiff 's wife, the person injured, was swom, 
the supiieme court, after recitihg évidence much more involved than 
in the case in hand, said: 

"Under; thèse circumstances, the court would not hâve erred had it In- 
structed the jury, as requested, tô render a verdict for the défendant." 

The trtie Ihile seems to bè that, when the plaintitt*s évidence does 
not show Contributory négligence, the burden of proving it is on 
the défendant (Bailroad 06. v. Horst, 93 U. S. 291); but, where con- 
tributory négligence is shôwn by undisputed evideiice, whether of- 
fered by the plaintiff or the défendant, and such négligence wiU in 
law defeât a i*ecovery by plaintiff, it is proper for the défendant to 
ask a petèmptory instruction in his favor, and in such a case it is 
error on thé part of the trial court to refuse. 

The question raised by the flrst bill of exceptions is whether the 
évidence in the case shows such undisputed facts that, as a matter 
of law, the défendant was guilty of contributory négligence; and, 
as said above, this dejJeQds on the sufilciency of the usage proved. 

Now, it seems to me, fôt the Southern Eailroad Company to be 
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liable to the défendant in erpor for the injuries he receired while 
riding on top of the cattle cars,*— a place which he says he knew to 
be dangerous,— and while the cattle cars were being switched, it 
shonld appear that he was so on the cattle cars with the consent of 
the Southern Eailroad Company, either express or implied, and 
without knowledge of the danger and risk he assumed; or that there 
was a contract of carriage as to him with hls cattle while the cars 
were being switched, and no safer place was f urnished him to trayel. 
ISTeither is proven nor can be fairly inferred from the évidence in 
the case; on the contrary, it is prored without contradiction that 
the Souliiem Eailroad Company had, by notice issued to its em- 
ployés, and published in its dépôt, where it transacted business 
with the public, expressly forbidden travel upon cattle cars on its 
route. It is true that there was évidence tending to show that the 
plaintiff had never seen this notice, and that on previous occasions 
he and others had traveled on cattle cars of the Southern Eailroad 
Company to the slaughterhouse while the same were being switched 
from the terminus of the Northeastem Eailroad, with the consent 
and direction of train hands of the Northeastern Eailroad Company, 
and, inferentially, with the knowledge of the train hands of the 
Southern Eailroad Company; but I take it to be clear that it was 
not necessary for the plaintiff to see any such notice, for he was 
bound to know that, without a contract of carriage, he had no right 
to be there; nor can the permission of train hands justify him, in 
the absence of a contract of carriage, in placing himself in a danger- 
ous place, or in f act in any place, on the cattle cars, for he was bound 
to know that such permission was beyond the scope of their au- 
thority, and that he cpuld only act on it at his péril. 

That the plaintiff, by reason of having previously ridden on the 
cattle cars of the Southern Eailroad Company in violation of the 
rules and orders of the company, could hâve acquired the right to 
ride on top of the cattle cars of that company at the time he was 
injured, is a proposition which, I think, for the flrst time gets ju- 
dicial sanction in this case. As it appeared from the undisputed 
évidence that the défendant in error, plaintiff below, had no right, 
by contract or otherwise, to ride on the cattle cars whUe they were 
being switched by the Southern EaUroad Company, and as he knew 
that so riding was dangerous, the proper application of the maxim, 
"volenti fit non injuria," required an instruction of the court to the 
jury directing a verdict for the défendants. In Eailroad Co. v. 
Jones, supra, it is laid down as foUows: 

"Négligence is the failure to do what a reasonable and prudent person 
would ordiparlly tiave done under the circumstances at the situation, or do- 
Ing what such a person, under the existlng drcumstances, would not hâve 
done. The essence of the fault may lie in omission or commission. The 
duty is dictated and measured by the exlgencles of the occasion. See Whart. 
Neg. § 1, and notes. One who, by his négligence, has brought an Injury 
upon himself, cannot recover damages for it. Such is the rule of the civil 
and of the common law. A plaintiff, in such cases, is entitled to no relief. 
But where the défendant has been guilty of négligence also, in the same 
connection, the resuit dépends upon the facts. The question in such cases 
is (1) whether the damage was occasioned entirely by the négligence or im- 
v.60F.no.3— 25 
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pppper condnct ot «le défendant} or ffi), whether the plalntlfl hlmself so far 
ébnmbtrted to thé^'ijaMoroine by Ma oWit ûegllgeûde of' Waut of ordinary 
càrè'àâd caution that.'btitLfor sncli ne^igèii«e or wa&t of «aïe and caution 
on Jlis îpart, the misfoctun» would not baTe« bappened;. In tbe former case, 
tbe plaintlfP Is entitled to recoyçr; In the IJatter, he Ismpt .TufE v. Warman, 
5 0. B. (^. S,) 673; Buttesrfield v. Forrester, 11 Past, BO; Bridge v. Kallroad 
Co., 3 Meéa. & W. 244; Àavles v. Mann, 10 Mees. & W. 646; Olayards v. De- 
thlckî 12 Q. B. 439; VanMén v. Manufacturing Co., 14 Abb. Pr. (N. S.) 74; 
Inco T.. IFecty Co., 106 MaeA. M9." 

'VTlie1^|iibiU of exceptions is a9 folio ws: • 

.' "Be ii^^émembered, tbàt on the trial of thls cause on the 9th, lOth, and 
14th dài^ W;March, 1893, before the lîon. Edward 0. Billings, United States 
dlStricti Judgé, holding the élrçuit court, and a jury, on the Issues of law and 
fact ihwîelA ralse4 by thp pl^dings, and the facts bejag such as set forth 
in b^, of exceptions I^os., 1 and 2, thé, jco^nsel for the défendants then and 
ther'e réquèéteâ the coiirt'to charge tîië Jury as folloM^S; 'That the plalntlff, 
as a inàù 61 'brdlnary prudence and liltelllfeenée, was boûtld' to Unow that à 
frelght'traia,' Wlthout acoommodatlon for passengers, was not Intended for 
the ettrrî^gÇiOl persons, and tiiat he WAS bound to ascertain for hlmself, be- 
fore , lie», started upofl. thCrNew Orléans a^id Southern Eailrpad train with 
his càtfle, trhether he ha4 .â .ijièlit to bé therfii or not; thàt.bé ^as bound tô 
use reàèoilàble dlllgettëëtii fliid ont whàt the tilles ànfl régulations of that 
Compai^f *rére; ànd if thè Jury flnd thàt by the useiof stach reasonable dili- 
gence plalntiff could hâve fOund eut that: thç rules of the company prphib- 
ited tl^e r^ding on the tpp oi pattle carp, then lie is cha|rgeable in law with 
khowledàe of the rule',, and they must flnd for the peïelidants,'.^which In- 
structiOfi thfe court gave to thè jury, but with the foUowlng àmendment or 
modiflcatlin: : 'H the plalntlff had good reason to believe from hls former 
dealing^ yf^ft^ tbe défendants ithat it wap intended by them that he, as the 
owner of the Ute stock, should,go on top.of the cattle (sir, then he was right- 
fuUy thefe,'— t6 which addition and modlflcation the défendants' counsel 
then and therè excepted betotè the Jury i-etired, and tenders this, thelr blll 
of exceptloilB, which is duly aUowed and slgned aceordingly." 

It is assigned as error that the cotirt errèd in adding to and modi- 
fying the instructions àsked. It seenpis to me that the modification 
was unwatranted. If the plalntlff knew that the positive rules of 
the défendant prohibited the riding on top of cattle cars, he could 
hâve had "ho good reason to believe from former dealings that it 
was intended thàt he, as owner of cattle or othCTwise, should go 
on top of thé ca^tlè car; and therefore the charge, with the addi- 
tional modification; Ispilsléading and erroneouS^" 

The fourth biU ôf exceptions in the record is as follows: 

"Bé It remembèréd, tha:t on the trial of this cause on the 9th, lOth, and 
l4th days of Mai'Ch, 1893, before the honorable Edward 0. Billings, TTnited 
States district Jttdge; holding the circuit court, and a Jury, on the issues of 
law, such as set forth In blj^f»[(^ exceptlçiiis Nos. 1 and ,2, tiie counsd for the 
défendants requested the court to charge ^the Jiu-y as follows: 'That If the 
jury flnd that the governing offlclala of thfei'New Orléans and Southern Rail- 
roaddid, in October,. 1891, isi^ue a gênerai order In, the. following words: 
"New Orléans an«^ Sputha::fiRaIlroad Company, Ko. 34 St. Charles Street 
J. A. Larned, Prëaldent aàd General Manager; H. S. Çell, Secretary and 
^easurer. [Çopy.î New Orléans, La., Oct. 16, ISiSl, Paul Baker, Esq., 
Con,dJlctor^Defti? glr: . t ani' faiformed thât^boys ahd o«ther parties occaslon- 
ally ttde do^n t^om ourdçpM to the slâughterhouse on the roof of the cat- 
tle cars. ïhis miji^t be;,6t6PPed. Herea^ter.iip oncp^xcept the employés of 
the train, ui^dèr anyi «ilfcumstanceà, Wifl bé ftllowed on our cattle trains, 
without a wrltten ipériûlt from the frelght agent, Mr. t,ong. You will re- 
turn, ;wlth your Reports; tô this office, anj^ permits for ,pa!ssage given by Mr. 
Loûg. B^pectftfl^ yourâ, [gigned] H. S. ïîéll, Secretary,"— -prohiblting ail 
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persops, not its own employés baudling the traip, froln riding on the top of 
cattle cars between the clty of New Orléans and the slaughterhouse without 
the wrlttén permission of the local agent, and that notice of thls written 
ordér was given to said employés, and a copy ôf it was posted in its station 
at its dépôt In the city of New Orléans, where It transactéd its business with 
shippers and passengers,— theh it was tUidér no légal obligation to gtve any 
other of further notice to the public of such rule or régulation. And If the 
jtey fiimer flnd that the plaintifl was at the tlme of his injury riding on 
thé top of a cattle car, in violation of said général order, even though he 
wa^ there with the permission of the trainmen, he waS a trespasser on said 
car, and the company owed him no duty except that of not wantonly In- 
juring him. And if the jury further flnd that the pla,lntifl would not haye 
been injiu-ed if he had not been on the roof of said cattle car, then, by being 
there under the above clrcumstances, he was gullty of contributory négli- 
gence, and cannot recover,'— whleh instruction the court refused; to which 
refusai of the comi; to give the said instruction the défendants' counsel then 
and there excepted, before the jury retired, and tenders thls, thelr blll of 
exception, which Is duly allowed and signed accordmgly," 

It is difflciilt to conceive what the raiiroad company could hâve 
done, more than it did as recited in this bill, to signify to the défend- 
ant in errer that he was not authorized to ride on the top of cattle 
cars of the Southern Eaiiroad Company. The argument seems to 
be that, because the traim hands permitted him to go upon the car, 
and did not peremptorily eject Min as a trespasser, he thereby be- 
came a passenger, and the case sèems to require that, although he, 
voluntarily — ^and, as the évidence shows, unnecessarily — put hlm- 
self in a place known by him to be dangeroas, yet, when injured, he 
can legally recover damages from the raiiroad company. 

In my opinion, the trial court erred in refusing to instructthè, 
jury to flnd for the défendants, in modifying the instruction asked 
as given in the third biU of exceptions, and in refusing the instruc- 
tion as to notice given in the fourth bill of exceptions, and that this 
court errs in aflarming the judgment of the trial court. 



UNITED STATES ex rel. inSHEE et al. v. BOAED OP LIQUIDATION OF 
CITY DEBT OF NEW ORLEANS. 

(Circuit Court of Appeala, Fifth Chrcuit January 2, 1894.) 

No. 165. 

1. MuNtciPAi. CoRPOBATioiTS— Bonds— Mandamus— Evidence. 

Relators, who held a judgment against the board of school directors of 
the clty of New Orléans, applied for a writ of mandamus to compel the 
board of liquidation of the city debt to issue bonds in liquidation of such 
judgment. <Held that, on such application, évidence that a spécial tax 
had been levléd by the clty to pay the indebtedness held by the relators, 
and that ail clalms but the school indebtedness had been funded, is irrele- 
Tant 

2. Same— BoABD OP Liquidation of New OniiBANS— Poweks. 

Under Act La, No. 74 of 1880, which authorizes the munlcipa!! govern- 
ment of the clty of New Orléans to Issue bonds Ih payment of the yalld 
tmbonded Indèibtedness of the city, the municipal government alone is 
inv^ted with ' authorlty in the premises; and mandamus wlM not Ile 
against the board of liquidation of the city debt to compel them to Issue 
such bonds. 
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8. Samk— I^^B OF Bonds. . 

Act La. No. 110 of 1890, Whlch Is the sole authorlty under whlch such 
bQW^ 6ï iiàuldatloii eau ii<î'«ir issUè tbe bonds of the dty, does Dot em- 
pbwerlt to Isstie bonds, exc©ï)t la iexclïaiige for valld outstandiag bonds 
of thé felly, and for sale, to provide a spécial fund to pay certain bonds 
and Jiiâ^m^nts agalnst the çltytbereln speclfled. 

4. 8ÀME— PÂYMENT OF JuDOMB^irS, 

Act La. No. 67 of 1884^ whlch authorlzea the board of liquidation to 
pay cert:àbi judgments, applles only to judgments agalnst thé city of New 
Orioan^, based on floating debts or claittis agaiast the city, and does not 
Indiidé rétatoir's judgmeht agalnst theboaid of scbool directors. 

In Erfop to the Circuit CJourt of tke United States for the Eastern 
District ^f Louisiana, ,, 

This wâs a. pfoiceeding by the TJnited States on the relation of M. 
M. Pisher and wife against the board of liquidation of the city debt 
of New OrlèanSj for a wïit of mandamus. The writ was denied, and 
relators bring errop. 

The lûàlnMffs In esror, relators in the icipcidt court, flled thelr pétition 
against the.h«>*''d,ofllquidatipBOf the, cily debt of New Orléans, therein al- 
le^ngth^i the relators hadobtalned jud^jnent In sald circuit com-t against 
the bOaxd' ot àèhool directors of the dty 6f New Orléans for the sum of $8,- 
097.17; >w4th Si per cent, iaterest fTom May 22, 1890; that the sald judgment 
wa« final amdexecutory; that a -writ of flèrl f aclas had been issned against 
the de^eii^ant, and had been returaed nijlla bona; that, under the provisions 
of 'Âçt No. 74 of 1880, relators were entitled to hâve thehr said judgment 
llqtild,atèiil In bonds of the clly of New Orléans provided for under said act; 
thàt I<elât6f9 wêre also entitled, Under Acts Nos. 67 of 1884 and 110 of 1890, 
to. hâte thé Bame funded, and to obtaln theoew conatitutlonal bonds provided 
for In such ca^es; and that tlie relatera hîid niade amieable demand for the 
issuance of sald bonds. The prayer of tHe pétition was that, a writ of manda- 
mus' J^é, «wîering the board i^ liquidation of the city de^it to issue to peti- 
tionëiwthé'bbhds of the dty of NéwOMeanss In Such cases provided, for the 
full amoiint of prindpal, Intaciesti and costs, of the judgmeUt aforesald. Up-' 
on the sald pétition an alternative writ of -mandamu^ w^-a issued, and there- 
upoh the board of liquidation. of. the city d^bt flled an answer at length, in 
substance, that thejudgdent of the relktbrs was based upon cèrtiflcates of 
alleged Indebtedness Issued by the board of school directors of the city of 
New Orléans for asserted salaries of teachars and expansés of sald board, 
and that the said cèrtiflcates upon whlch the judgment was founded, and the 
judgment, were the obligations solely of tha board of school directors, and 
not the obligations of the Çity of New Orleâtos or of the board of liquidators; 
that Act No. 74 of 1880, In à& far aslt uhaërtook to authorize the issue of 
bonds by the city of New Orléans for salaries ot school teachers or school ex- 
penses, was wholly yold, and of no effect; that the said act was abortive, and 
no bonds were ever issued under It, and. that it had been superseded and 
made vold and of no effect, as well becaiise of Its unconstltutionallty as by 
the effect of subséquent législation providlng for the issuance of bonds and the 
levl^ of taçes to pay them, referrlng to Acts No. 133 of 1880, Nos. 57 and 68 
of 1882, the constltutional amendment of 1890, and Act No. 110 of that year; 
that, in the suit of the relators against the City of New Orléans in the civil 
district court of the state, It was flnally adjudged by thei said coiu*t, as well 
as by the suprême court of the. state on appeal, that the relators had; no de- 
mand whatever against the city of New. Orléans on sald cèrtiflcates on whicti 
theh: judgment is foimded, and the said judgment is now res judicata; fur- 
ther, that under the law the bonds of the city can be Issued by the board of 
liquidation only for judgmèhts against the city for debts of the city cc«r 
tracted prior to 1879; liiàt the relators hâve nO judgment against the city; 
and that the board Of lltiul(Jà.tlon Is not only ûOt authorized to issue bonds for 
relators' judgment, but j^ ptohibited from such issue; and refers to the acts 
creating the board of llttuldatlon, deflning Its powers, and to ail the législa- 
tive acts in relation thà'eto. On the Issues thus majde, the parties waived 
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trial by Jury, and submitted the caiise to the court. On the trial, the pl^n- 
tlffs offered the testimony ot John L. Newman and John B. Eoux, and various 
ordinances of the clty of !New Orléans, and also the report of the clty coiup- 
troUer, aU of whlcb testimony aad évidence tended to prove that the clty 
of New Orléans had reduced and canceled assessments on which a large 
amount of the school taxes was based for the years betweea 1872 and 1879, 
such as would satisfy plaintlffs' claim, and had also remitted to the same es- 
tent school taxes; also, that the city tax was dlvided into a police tax, inter- 
est tax, parli tax, and school and gênerai tax, ail of which stood on the same 
footing as the school tax, and that the indebtedness against each of said par- 
tlcular revenues had been funded, with the exception of the school indebfed- 
ness. Objection was made to said évidence on the ground that it was Ir- 
relevant, and could be of no eflect In the cause, which objection was main- 
tained by the court, and the évidence ruled out The judgment of the cir- 
cuit court, to enforce which the writ of mandamus was asl^ed for, is as fol- 
lows: "It is ordered, adjudged, and deereed that the plaintiff, Mrs. M. Fisher, 
and her husband, M. M. Fisher, bave judgment In her favor, and against the 
board of directors of the city schools of New Orléans, for the sum of $8,097.- 
17, with flve per cent Interest per annum from May 22, 1890, and côsts, pay- 
able out of the school tax levied by the city of New Orléans prior to 1879." 
The court below refused the mandamus, for the reason that the relators hâve 
no judgment agalbst the city of New Orléans, and it is only judgments 
against that municipal corporation which, under the existing law, can be 
dealt with and funded by the board of liquidation. 

Charles Louque, for plaintiffs in error. 
Henry 0. Miller, for défendant in error. 

Before PAEDEE and McCOEMICK, Circuit Jodges, and LOCKE, 
District Judge. 

PAKDEE, Circuit Judge (after stating the facts). The first as- 
signaient of error is that the circuit court erred in excluding the evi- 
dence tending to show that a spécial tax had been levied by the city 
of New Orléans to pay the indebtedness held by the relators, a large 
amount had been reduced and canceled by the city, and ail other 
claims had been funded, with the exception of the school indebted- 
ness. The suit being one to compel the performance of a strictly 
légal and ministerial duty, the évidence in question was wholly ir- 
relevant. If it had been admitted, it would only hâve tended to 
show an equity in favor of relators, and against the city of New Or- 
léans, which could in no event avail relators in the présent suit. 

The second assignment of error is that "the court erred in not en- 
forcing section 3 of the act No. 74 of 1880." The act referred to 
provides, in its first section, that "the municipal govemment of the 
city of New Orléans be and is hereby authorized and empowered to 
issue from time to time, as they may be required, bonds of the sum 
of five dollars (|5), having ten years to run from the Ist day of July, 
1880, bearing interest at the rate of 3 per cent, per annum, payable 
at the city hall in New Orléans, and with semiannual coupons at- 
tached;" and, in its third section, that the said bonds may be issued 
to take up the unbonded valid indebtedness of the said city of New 
Orléans, and the unpaid salaries of school teachers and expenses of 
maintaining the public schools, created since 1872 and prior to Jan- 
uary 1, 1880, with certain other provisions not necessary to enumer- 
ate. The other sections of the act relate to détails with regard to 
the issuance of bonds, and with regard to providing a spécial fund 
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and siiddDgîfuiid to redeem the bonds. SeeAdts La. 1880, p. 84. 
Three iféiTy distinct ànd leomplete ânéifets may be given tMs asslgn- 
mentr 'ffi' TJndpr tbe E^6t în question, tbe board of liquidation of the 
oity dêl^Sti oeferidant in tais suit, is not by said act authomed to 
issue any bonds wbateverî but that duty,iinder the tenns of the act, 
deTolvesnpon 'the municipal gOTemmént of the city of New Orléans. 
(2) Th0 iaict iïï question wàs éuperSçded and praçtically repealed by 
Act lï6i li?3i pàssed thpee dajs af ter by the same législature, which 
latter act created the board of liquidation of the city debt, gave the 
said board ôxdlusive control and direction of ail matters relating to 
thé bpitded debt of the ti:ty; bf New Orléans, provlded when and how 
new boMs s^ould be issuéd, and otherwise turned over to said board 
the matter of liquidating the indebtedness of the city of New Or- 
leanSj and applying its assets to the satisfactioh thereof. See Aots 
La. 1880, p. 180. (3) The ^çt in question, so far as it places the un- 
paid salariés oif school teaohers and the expenses of maintaining the 
public schoola created since 1872 and prior to January 1, 1880, on 
the same footing as the yalid indebtednegs of the city of New Or- 
léans, is in Violation bf article 45 of the constitution df 1879, which 
dénies the power of the général assembly to grant extra compensa- 
tion to public offlcers, or pay, or otherwise authorize the payment of, 
any claim aigainst the state or any parish or municipality of the 
State, under any agreement or contràct made without express au- 
thority of law, and declaring ail such contracts or agreements nul! 
and Toid; and it was so adjudged by the suprême court of the 
state of Lonisiana in Labatt V. City of New Orléans, 38 La. Ann. 283. 
See, also, New Orléans Taxpayers Ass'n v. City of New Orléans, 33 
La. Ann. 567. 

The third assignment of error is that the court erred "in not grant- 
iag the relator» the relief prayed for under Act No. 110 of 1890 
and the act îfo. 67 of 1884.'' ïhe first section of Act 110 of 1890 
(Acts La- 1890, p.,144):proTides for the submission to the electors of 
the State of amendments to the constitution for the purpose of re- 
tiring the eçipting yalid ontstanding bonds of the city of New Or- 
léans, includin^ certiflcates or the bonds issued under the act No. 
58 of 1882, and to retire judgments then or thereaf ter rendered 
against the oity on floating debt claims prior to 1879, entitled to 
be fnnded under Act Noi 67 of 1884; and, further, that the said 
bonds shallrnot exceed J10,0OO,Q00, It also provides for the 
issue of constitutional bonds of the city of New Orléans to the 
amount of |1<),000,000. Section 2 of the act authorizes the sale of 
sucb bonds.) (The third section provides for the deposit of funds 
receiyed from the, sale of constitutional bonds, which fund shall 
be used soldy ftnd exclusively for the purpose of retiring by pay- 
ment ail thegjWdiiiow ontstanding yalid bonds of the city of New Or- 
léans, matufetdi pr subject to be called, including the certiflcates or 
bonds issued! flAder thefonrth section of Act No. 58 of 1882, and in- 
cluding judgmgiilpmpw or hereafter rendered on floating claims prier 
to 1879, entitleà to be funded under Act 67 of 1884, but excludiug 
premium bonds issued under Act No. 31 of 1876; The fourth sec- 
tion provides theiinanner in which the board shall purchase ont- 
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standing bonds o£ the city, and the fifth section for the exchajage of 
the constitutional bonds authorked for the valid outstanding bonds 
of the city of New Orleanà. The other provisions of the act need 
not be referred to. It will be noticed that this act (and it is the sole 
authority under which the board of liquidation of the city debt is 
now authorized to issue bonds of the city of New Orléans) does not, 
in terms nor by necessary implication, authorize the issue of bonds 
except for exchange for the Talid outstanding bonds of the city of 
New Orléans, and for sale to raise a spécial fund which is to be used 
solely and exclusively for the purpose of retiring by payment out- 
standing valid bonds, including certain certiflcates and : including 
judgments then or thereafter rendered on floating claims prier to 
1879, and entitled to be funded under Act No. 67 of 1884; and, fur- 
ther,.that said board of liquidation is authorized to éxchange the 
constitutional bonds authorized to be issued only for the valid out- 
standing bonds of the city of New Orléans. As to the judgments 
then and thereafter to be rendered on floating debt claims prier to 
1879, it seems that the board is not authorized to deal with them 
otherwise than by payment Act No. 67 of 1884 (Acts La. p. 89), in 
its second section provides as foUows: 

"That the said board of liquidation of the city debt be and it is hereby 
authorized and required, and it is made the duty of tbe said board, to retire 
and cancel the entlre debt of the city of New Orléans, now In the form of 
executory Judgments and registered, under the provisions of Act No. 5 of 
1870, and that which hereafter may become merged into executory judgments 
and likewlse registered; except the floating debt or claims created for and 
agalnst the year 1879, and subséquent years; that it is the full intent and 
meanlng of thls act to apply solely the privilèges thereof to executory judg- 
ments, at présent rendered agalnst such city, and to such floating debt or 
claims agalnst said city for 1878, and previous years merged and to be merged 
into executory judgments, whether absolute or rendered agalnst the revenues 
of any parti cular year or years, previous to the year 1879; that for' the pur- 
pose of retiring and canceling said judgment debt, the said board is au- 
thorized and required elther to sell the bonds to be issued under this act at 
not less than tbelr par value and apply the proceeds thereof to the payment 
of the said judgments, as above specifled, or Issue said bonds in exchang© 
fon said judgments." 

The judgments on floating claims prior to 1879 that are entitled 
to be funded under the act of 1884 (No. 67) are described in the sec- 
tion just quoted as executory judgments rendered agalnst the city, 
and based on floating debts or claims agalnst the city. The législa- 
tive intent declared in the act itself renders this periectly clear. 
Now, the relators hâve no judgments agalnst the city, and it is shown 
in Labatt v. City of New Orléans that the relators' claims are not, 
and cannot be made, a debt of the city. Besides this, in the case of 
Fisher v. School Directors, 44 La. Ann. 184, 10 South. 494, which was 
a suit by the relators herein to establish their claims, being the same 
claims now merged into a judgment in the circuit court, which îs the 
baSis of the présent suit for a mandamus brought agalnst the board 
of school directors, and by way of obtalning récognition of the claims 
also agalnst the city of New Orléans, it was expressly adjudged that 
the claims in question were in no sensé debts or liabUities of the 
city of New Orléans, and this judgment in f avor of the city is 
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tes jndfeatai The circuit court refused the mandamua prayed 
for % relators, because they hâve no judgment against the city of 
New Orleàùs, and it is onily |udgments against that municipal corpo- 
ration which, under the existîng law, can be dealt with by the board 
of liquidation. This ruling was in ail respects correct, and should 
be afflnûed, with costs. Judgment accordingly. 



DUBAkD et al v. GREEN et aL 

(Olrtult Court, E. D. Pennsylvania. February 19, 1894.) 

No. 6. 

ti Patents fob Intentions— Claim—Pbocbss and Product. 

In letters patent No. 252,721, graiited February 14, 1882, to Horace 
Koechlin, for the "manufacture of colors or djestuffs," the claim was as 
foUows: "Thè Improvement In the manufacture of coloring matters, con- 
slstlng In the production of Tlolet coloring matters by the action of nitroso 
derlvatlves of the tertlary aminés on tannin, or équivalent reaction." 
•Hdd, that this claim was for a proqess, and not for the resulting product; 
and It cannot be exterided to corer' the latter on the ground that the 
product Inheres in the process. ' 

^ Same— Spécification— Bnlargbmentof Claim. 

The- daim belng dlstinctly for the process only, It cannot be enlarged 

j to covèr the product as weU, by référence to statements in) the spécifica- 
tion that "the produets, as well as. the methods of producing the same, 
constltute part of the Invention, which comprises, therefore, the prépara- 
tion and the coloring matters abovôpieïitioned." 

' In Equity. On final hearing. Bill by L. Durand, Huguenin & 
Cb. against Green, Schulze-Be^^e & Koechlin, for infringement of 
patent. 

Livingston GifPord, for compla:ipailts. 
, Oowen, Dickerson, Mcoll& Brown, for défendants. 

DALLAS, Circuit Judge. The complainants, claiming to be as- 
signées and présent owners of letters patent No. 252,721, issued to 
Horace Koechlin on February 14, 1882, for "manufacture of colors 
or dyestuffs," flled their bUl charging the défendants with infringe- 
ment thereof. The latter, by their answer, hâve set up several dé- 
fenses, including a déniai of the infringement aUeged. The case 
thus presented has been heard and considered upon the pleadings 
and proofs, and is now for décision. 

He who conceives a new method, and by that method produces a 
new substance, invents, by one and the same exercise of the créative 
faculty, both a process and a product. The exploit is single, though 
the achievement is double. The manner of producing and the thing 
produced may, of course, be separately contemplated, but the in- 
ventive act from which both are derived is not divisible. The fruit 
is twofold, bût the germ is one. This seems to me to be self-evident; 
but, were démonstration required, it would be found in the charac- 
teristically vigorous and lucid opinion of Judge Gréer in the case of 
Goodyear v. Eaiiroad Co., 1 Fish. Pat. Cas. 626, Fed. Cas. No. 5,563. 
But froni this unquestioned premise a conclusion was reached in 
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that case which does not resuit from its acceptance in this one. It 
is not necessary to challenge the correctness of that conclusion in 
order to support my own. If it were, I would greatly distrust the 
latter. It may well be conceded that, at tibie time the Goodyear 
Case was decided, it was right to hold that a patent which claimed 
a process, but which also disclosed that, by the practice of that 
process, an entirely new fabric was produced, covered and included 
the latter as well as the former. The doctrine of that décision is 
that, under the act of 1836, to the peculiar language of which the 
opinions repeatedly refer, the exclusive privilège conferred by a pat- 
ent is coextensive with the actual invention, as discoverable from 
the en tire instrument; and from that doctrine it necessarily re- 
sulted in that case that the product disclosed, as weU as the process 
claimed, was protected. The first gênerai statute passed by con- 
gress in pursuance of its power to secure to inventors, for limited 
times, the exclusive right to their respective discoveries, is that of 
1790. Thfit statute was, however, repealed by the act of 1793, which 
was afterwards supplemented by the enactments of 1794:, 1800, 1819, 
and 1832; and thèse last-mentioned sta tûtes comprised the whole of 
the positive law of the subject until, by the act of 1836, the présent 
more complète and rational patent System was inaugurated. None 
of the earlier acts had contained any provision with respect to 
claims. The act of 1793 required that every petitioner for a patent 
should "deliver a written description of his invention," and that 
the letters patent should "be made out, ♦ ♦ • reciting the allé- 
gations and suggestions of the said i)etition, and giving a short de- 
scription of the said invention or discovery;" but this is ail that was 
made necessary, and it appears from the forms given in the appendix 
to Fessenden on Patents (published in 1822) that it was not the prac- 
tice to deliver with the pétition, or to recite in the patent, anything 
more than the law directed. The former was accompanied by i\ 
spécification merely, and to the latter was annexed a schedule "con- 
taining a description in the words of the petitioner, and which "re- 
cited the spécification," and nothing else. It is important to bear in 
mind that, during this era of unperfected patent law, patents were 
granted without examination by any govemmental agency for ascer- 
tainment of either the novelty or the utility of the asserted inven- 
tion. It was suiïicient that the petitioner "alleged" and "made oath" 
that he "believed" it to be new and useful. Upon this alone the pat- 
ent issued; but it was accepted in reliance, solely, upon the récip- 
ient'» own unaided investigation, and with the unmitigated hazard 
that, by reason of subsequently appearing lack of novelty or utility, 
it might turn out to be absolutely worthless. Subject to this risk, 
however, he was secured in his invention as described, and, as has 
been shown, was not required to, and did not, présent any claim 
whatever. By the act of 1836 a radically différent and vastly su- 
perior policy was adopted, and its administration provided for. In 
the interest both of the public and of inventors, investigation by the 
patent ofllce was established for the détermination of, at least, the 
probable validity of a patent, in advance of its issuing. The in 
creased, and increasing, demands of other duties upon the offlcers to 
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whoiii |li,erj^^utîon of tjie patent lafws had theretofore been coû- 
fideà) a^4 i^ almost nmpvelous estent of thé inyentive genius dis- 
plajed bjt <>ur countrymea, necessit^ted the érection of tlie separate 
departmçniop bureau,; th.)B création of wbich. was the primary object 
of the stq,tpte.jOf |1^6. Çut the principal new feature introdueed by 
it in mçdeff fii;9.cedure y£t9 tbat to whiich I baye referred,— thorough 
and ordei^ prepmtnary exgminatÎQn to test the right of each appli- 
cant to ^^cçiye the patent applied for. The wopk thus devolved 
upon t^e patent office wa^xery considérable, and in its performance 
the exercise of great care^iîid skill was requisite. That it roight not 
be rendered unneceBsarilydifficult, it was but reasonable to require 
that every applicant shovdd not merdy, as under the act of 1T93, "de- 
Uver a writte^ description qf his invention," but should also, as part 
of that description, "particularly specily and point out the part, im- 
ptoyranent, or.copibination,; which hesClaims as his invention or dis- 
covery;" and such is the précise addition which, in this regard, is 
naade by the act of 1836, § 6, to that pf 1793. Still, it was directed 
(1836, § 5) that i the patent, although annexing the speciâcation (as 
above stated) of what the fl.pplicant cl^ïmed as his invention should 
"contain a short descriptip;i ,or titlp pf the invention or discovery, 
correctly indica^ing its nature and design," and should "grant the 
full and exclu^ve right to the said invention." It was with ex- 
press référence, to^ and uppi» construction of, thèse tenus of the act of 
1836, that it was decided in Goodyear; v* EaUroad Co, that the pat- 
entee's monppply was not, in that ci^s^ limited by his claim, but ex- 
tended to the invention which was desçribed, and the nature and de- 
sign wher^f yrere correctly indicated in the spécification. Af ter the 
passage of the^act of 1836, the profession recognized the convenience 
and utility of fprjnally stating the claitn for which it made provision 
at the end of ihp spécification; and, from the practice which ensued, 
as well as for other manifest reasons, the courts were led (as in Good- 
year V. Eailroad Co.) to give to such daims much, but not controlling, 
weight in determining the scope of patent rights. 

I turn now to the act of 1870, under which the patent in suit was 
granted. It is, as to the subject under considération, markedly dif- 
férent from. the act of 1836. It mentions the spécification and the 
claim as two distinct things, and requires an inventer, not merely to 
8I«cify and point out, but to "particularly point out and distinctly 
claim," his invention. The change in words is very slight, but the 
différence in meaning is obvions and important. By the one act he 
was instructed to specify what he aJleged to be his invention; by 
the other he is told that the inventipn for which he desires a patent 
he must distinctly claim. The f act that, except as to the change 
just indicated, the words used in the two acts, when dealing with 
thisjmatter, are substantiaUy id^ntical, is quite convincing that the 
dranghtsman pf the act of 1870, açtually as weU as in presumption 
pf laiw, thus peculiarly varied the language of the act of 1836, not 
without reason, but with a deflnite purpose. Nor is the législative 
design hard to disçem. The practice of the profession, and the opin- 
ions pf the judges to which I hâve adverted, had suggested that the 
embarrassments attendajit upon the efforts of the courts to construe 
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vague and indeflnîte patents might, without doîng injustice to pat- 
entées, be much alleviated by denying protection for anything, 
though original, new, and useful, wMch. was not also distinctly 
claimed. In brief, it was prescribed tliat the claim must be taken 
as defining precisely wliat the invention covered by tiie patent is; 
and lience tlie true question is not what tlie patentée might hâve 
claimed, but what he has claimed, — the latter, not the former, being 
made the measure of his right. The rules for determining what is 
claimed in any case are few and simple, and are not peeuliar to the 
patent law, except as respects the doctrine of liberality in construc- 
tion in favor of pioneer inventors. The benefit of that doctrine is 
claimed by thèse complainants, and, without pausing to examine 
their title to invoke it, for it cannot avaîl them, I concède, for the 
présent purpose, its applicability to the achievement of Koechlin. As 
to the rest, it is suiHcient to say that, if the language of a claim has 
a plain and distinct meaning, that meaning must prevail. That 
which is to be ascertained is, of course, the Intent of the claimant ; 
not, however, that intent as elsewhere, or in some other manner, dis- 
closed, but as expressed in the claim itself. If the meaning of the 
claim be uncertaln, — that is to say, if the claim be ambiguous, but 
still be reasonably capable of elucidation by référence to the spécifi- 
cation, — the latter may be resorted to for interprétation of the 
former, but never to change the plain meaning of its language, nor 
to extend it beyond the limita imposed by its own terras, and a for- 
tiori not so as to create a separate or additional claim. 

From thèse preliminary observations I now pass to the considéra- 
tion of the only claim of the patent involved, which claim is as f ollows : 
"1 claim the improvement in the manufacture of coloring matters, 
consisting in the production of violet coloring matters by the action 
of nitroso derivatives of the tertiary aminés on tannin, or équivalent 
reaction, substantially as described." Is this claim for a process, or 
for a product, or for both? It is true that the word "manufacture" 
may be used to dénote either the act of manufacturing or a manuf ac- 
tured article, and that the word "production" may designate as well a 
thing produced as the opération of producing. Each of thèse words 
does possess the double sensé which the complainants ascribe to it; 
and, if any insurmountable difificulty in comprehending the claim 
resulted from this, the conséquence, perhaps, might be that the pat- 
ent would fall for want of any distinct claim to support it But 
thèse words, when properly related to their context, do not render 
the claim equivocal. The improvement is expressly stated to be "in 
the manufacture of coloring matters," — ^that is to say, in making 
coloring matters; for otherwise it would be necessary to suppose 
that (at this point) it was intended to claim the substances called 
"coloring matters," which would be absurd. Then, the daim, con- 
tinuing, explains that the referred-to improvement in manufacture 
of coloring matters consists in — what? In a substance; in a 
fabrie; in an article of merchandise? No; but "in the production 
of violet coloring matters." I do not think it possible than any per- 
son having the least degree of skill in the use of the English lan- 
guage woïdd so hâve expressed himself if his intention had been to 
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claini f'(îc^oriD.gjïiatters/' restricted to violet coloring matters, elther 
generâUjir 6r,yïien produce^ l)y a particular method. On tlie other 
hand, «syii^n if the claim ended hère, lis natural meaning (and that 
is tlie luleaning wMch shoald be adopted) would clearly require its 
acceptarice as a claim for a process only. Butj as we proceed in 
the reading of the claim, tàe notion that it is, or was intended to be, 
for à produet, becomes eyen more surely inadmissible, for from what 
follows it àppears that what is claimed is not something which exista 
or is to be çreated, but something to be done, — to be accomplished by 
"action'^ or "reaction." On the whole, therefore, I am of opinion that 
this claim does not require, and consequently does not admit of, in- 
terpretatipn, but that, upon a fair and natural reading of it, unaided 
by copstràction, it appears to be, and therefore is, a claim for a 
process, and for nothing else. As, however, it has been very ear- 
nestly urged that it should be so extended as to include the product, 
becaiise of the agserted broader scope of the invention as described 
and designated in the spécification, I will briefly refer to that part 
oî the patent. In the flrst place, it is there said: "My invention 
consists in the prpductîon of violet coloring matters by the action," 
etc.; and certàiijly, if this language be related to the closing words 
oî tJle claim, "substantially as described," its only tendency is to 
sustain the viéw I hâve expressed. But the particular portion of 
tlie spécification upon which the complainants rely is this: "Other 
coloring matters can be made by simÛar reactions. The products, 
as well as the method of produçing the same, constitute part of the 
invention, which comprises, therefore, the préparation and the col- 
oring matters above mentioned." This statement, however, does not 
aid them — ^First, because an existing claim cannot be enlarged by, 
hor an additional one be imported from, the spécification ; and, sec- 
ond, because the assertion that "the products * • « constitute 
part of the invention," when taken in connection with their omis- 
sion from the claim, pregnantly indicates that the applicant had pro- 
cess and products distinctively in mind, and yet, either in disregard 
pf the statute, or because he was satisfled to secure only process, 
ïîmited his claim to process alone. 

It remains only to notice the contention that in this instance the 
product inheres in the process, and that, therefore, the claim of the 
pne necesvsarily includes the other. For reasons already stated, this 
position Is untenable. Product and process are quite distinct mat- 
ters, even where both are created by the same inventive act. If the 
point hère was the same as in Groodyear v. Kailroad Co., it might be 
decided favorably to the complainants; but as, in this case, the ques- 
tion is not as to the scope of the invention, but as to the subject-mat- 
ter of the patent as defined by the çlaim, it must be determined 
agaînst them. It was not held in Goodyear v. RaUroad Co. that, 
because the process was expressly claimed, the product was con- 
struçtively claimed. The theory upon which the judgment was 
fduhded is quite différent It is that, though not at ail included in. 
the claim, product was patented, because it appeared, from other 
parts ôf the instrument, tp hâve been învented. In other words, 
the scope of the patent was determined, not by construction of the 
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clàim, but by exploring the speciflcation in search of Inventiou; 
and invention disclosed, not claimed, was made the measifre of right. 
The différence is a palpable one, and it clearly distinguishes that 
case from this one. 

I hâve reached the conclusion that the only daim of the patent in 
suit is for a process, and is not for a product; and, waiving any ques- 
tion as to whether use or sale of the product by the défendants 
jointly bas been shown, it has at least not been established that they 
bave in any manner nsed the process. It results from this that the 
charge of infringement has not been sustained. Otber défenses were 
interposed, and the points which they involve bave been very thor- 
oughly and ably argued; but it is unnecessary, and therefore not 
désirable, that I should intimate any opinion upon them. I do not 
do 80 ; but upon the ground, and for the reasons, which bave been 
«tated, the biÛ is dismissed. with costs. 



EDISON ELECTRIC LIGHT CO. et al. v. PHILADELPHTA TRUST, SAPE- 
DEPOSIT & INS. CO. et al. SAME v. MANUFACTURERS' CLUB OP 
PHILADELPHTA. SAME v. SPRECKELS SUGAR-REFINING CO. 

(Circuit Court, E. D. Pennsylvanla. January 26, 1894.) 

Nos. 29, 30, and 31. 

Patents— PRELrwiNAKY Injunctionb — Décisions bt Circuit Court of Ap- 

PEALS AND OTHER CrRCtTlT CoURTS. 

The Edison incandescent electrlc lamp patent, No. 223,898, was sus- 
tained by tlie circuit court of appeals for tlie second circuit after ex- 
haustive litigation. Afterwards the new défense of anticipation by one 
Henry Goel>el was set up In a suit In the circuit court for the eastem 
district of Massachusetts, and, ajtcr a thorough investisation thereof, a 
preliminary injunction was granted. In other sints in which this dé- 
fense was Interposed a preliminary Injunction was granted by the cir- 
cuit court for the eastem district of Wisconsin but was denied by the 
circuit court for the eastem district of Missouri on the defendant's giv- 
Ing bond. A subséquent suit was brought in the circuit court for the 
eastem district of Pennsylvanla, and the défendants therein claimed that 
they should be exempted from a preliminary injunction In respect to us- 
Ing certain lamps made by the company, which the court for the eastem 
district of Missouri had refused to enjoin. No évidence was submitted on 
which the coiu-t could form an Independent judgment as to the alleged 
Goebel anticipation. 'Held that, in view of the décision of the circuit court 
of appeals, the injunction should be granted. 

Thèse were three suits, brought by the Edison Electric Light Com- 
pany and the Edison Electric Light Company of Pliiladelphia 
against the Philadelphia Trust, Safe-Deposit & Insurance Company 
and others, the Manufacturera' Club of Philadelphia, and the 
Spreckels Sugar-Eeflning Company, respectively, for infringement 
of the Edison incandescent electric light patent. Ileard on applica- 
tion for preliminary injunctions. 

Samuel B. Huey, Richard N. Dyer, and 0. E. Mitchell, for corn- 
plainants. 

Crarath & Houston and John 0. Bowman, for défendants. 
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ACHE^ON, Circuit Judga The patent in suit, Ko. 223,898, 
grantç^ on January 27, 1880, to Thpnïas A. Edison, after protracted 
litigettioQ and a most vigorous défense, was sustained by the circiuit 
court of the United States for tlie southem district of New York 
and b-y the United Stateis circuit court of appeals for the second dis- 
trict- y i î^di^on Electric tiight Co. v. United States Electric Lighting 
Go., 4.7 JFed. 454; Id., 3 C. C. A. 83, 52 pf!ed. 300; Edison Electric Light 
Go. V. Sawyer-Man Electric Co., 3 C.!G. A. 605, 53 Ped. 592. The un- 
contradicted proofs in the several cases now before me show infrin- 
ging usie Iby the défendants, respectiively, and it is conceded that the 
plainti^^ the Edison Mectric Light' Company, and its exclusive 
iicensee in the city of Philadelphiaj the Edison Electric light Com- 
pany o{ Philadelphia, are entitled to a preliminaiy injunction in 
each ofi thçse three suits. The court, however, is asljed to exempt 
from the opération of the injunctioùs certain lamps (confessedly 
within the second claim of the patent) which were manufactured by 
the Columbia Incandescent Lamp Company, a corporation of the 
state of Missouri, for the reason that in a suit brought against that 
company by the Edison Electric Light, Company and the Edison 
General Electric Compapy in the circuit court of the Uuited States 
for the eft^tem district of Missouri, after the décisions in the second 
circuit, Judge Hallett refused a motion for a preliminary injunc- 
tion upori the defendanl's giving a bond in the pénal sùm of $20,- 
000, conditioned for the payment of any sums which might be de- 
creed in that suit in favpr of the complainants therein. 56 Fed. 
i96. The ground for this refusai was a défense there set up, which 
had not been made in the second circuit, that the incandescent elec- 
tric lamp;f<>r which Edison was gmnted the patent was really the 
prior itt^ention of one Henry Goebel. But in the earlier case of 
Edison Electric Light Co. v» Beacon Vacuum Pump & Electrical Co., 
54 Fed. 678j that défense was interposed to a motion for a prelimi- 
nary injtînCtion, and vfaà Tery carefully investigated by Judge Coït, 
who found and decided that Goebel's stpry of bis invention in itself 
was so improbable, and the évidence to sustain the alleged anticipa- 
tion was of such doubtful character, that the considération of this 
défense ought to be postponed until final hearing, and that in the 
naean time the plaintiff was entitled to enjoy the fruits of the de- 
crees sustaining the patent Accordingly, Judge Coït granted a 
preliminary injunction. In the more récent case of Edison Electric 
Light Co. V. Electric Manufg Co., 57 Fed. 616, in thé circuit court 
of the United States for the eastern district of Wisconsin, Judge 
èeaman expressed views similar to those of Judge Coït, and awarded 
a preliminary injunction to restrain infringement of this patent. 
Na évidence whatever in support of the Goebel défense bas been 
snbmitted to me, so that I am without the means otforming an inde- 
pendent opinion as to whether it rests upon a substantial basis. Un- 
der ail the circumstances, then, to giye to Judge Hallett's refusai to 
grant an injunction the effect hère claimed for it would be to carry 
the principle of judicial domity to a most extravagant length. The 
Edison Electric Light Company of Philadelphia, vitally interested 
hère, is not a party to the Missoun suit But, aside' from that con- 
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^deration, the owûër ôf â patent undôuMedly may maintain suits 
for infringement against the manufacturer and user of the patented 
device simultaneously. Birdsell v. Shaliol, 112 U. S. 485, 5 Sup. 
et. 244; Kelley y, Manufacturing Go., 44 Fed. 19. True, pending a 
test suit against a manufacturer involving the validity of a patent, 
in which a preliminary injunction against him has heen denied, 
courts in other jurisdictions hâve declined to enjoin preliminarily 
the users of the device. But the Edison patent has been sustained 
iinder circumstances which entitle the adjudications to high regarda 
It is the accepted doctrine that the décision of the suprême court, 
after exhaustive litigation upon the merits, sustaining a patent, 
will ordinarily be regarded as conclusive on a motion for a prelimi- 
nary injunction, the ; presumption against the existence of any 
valid défense against the patent prevailing at that stage of the 
«ase. Purifier Co. v. Christian, 3 Ban. & A. 42, 51; American 
BeU Tel. Co. v. Southern Tel. Co., 34 Fed. 795; American Bell Tel. 
O). V. McKeesport TeL Co., 57 Fed. 661. I think the same effect 
ought hère to be accorded to the décisions of the United States 
-circuit court of appeals for the second circuit sustaining the Edison 
patent. In each of thèse cases a preliminary injunction in the 
form prescribed by the courts of the second circuit will be aUowed. 



BALL & SOCKET FASTENBR CO. T. BALI/ GLOVB FASTENING CO. 
(Circuit Court of Appeals, First Circuit Febniary 21, 1894.) 

No. 57. 

On pétition for rehearing. The facts are fully stated in the prior 
opinion of this court, reported in 7 0. C. A. 498, 58 Fed. 818. 

Before PUTNAM, Circuit Judge, and NELSON, District Judge. 

PUTNAM, Circuit Judge. The appellee flled, October 30, 1893, a 
pétition for a rehearing in this cause, and a brief in support of it. 
The matters which it desired to reargue were two, and were stated 
in the following: 

"Your lionors, In considerlng the Mead buttonhole member, hâve mentloned, 
and apparently bave considered, only one of the forms of this device as 
made by the appellant. The record discloses a number of forms of the 
Mead device, and it Is only by an exatninatlon and Icnowledge of each and ali 
•of thèse buttonhole membera that they can be considered as a whole, or 
separately. The appeliee, your petltioner, does not believe it necessary to 
présent arguments to change in any degree the construction glven by your 
honors to the fourth clalm of the Kraetzer patent No. 306,021; it désires 
the opportunlty to présent the varions buttonhole Toembers which the rec- 
ord discloses the appellant has made, and to show that, under the very con- 
^8t^uction which yoiir honors hâve put upon this clalra, it covers thèse de- 
vices. • • • In relation to Kraetzer patent. No. 290,067, It is respectfully 
desired to argue what the record discloses the 'eyelet' of that patent Is." 

The brief had prefixed to it a drawing showing the appellee's con- 
struction of what it styles the Mead fastener as made by the appel- 
lant with a so-called "perforate cap," and the Mead fastener as made 
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by appellant wjth a so-called "impei^orate cap," and the brief stated 
that aie court had apparently considered "only tlie Mjead fastener 
w^ith. the perforate cap," and added: 

,"We ask you now to consider the Mead fastener wlth the Impérforate cap, 
m^de almpst, in the minutest détail, in accordance with the language of the 
l'ourth ciaim of the Kraeizer patent No. 300,021." ; 

Thereupon the court eiltered the following order: 

"The àp^ellant and appellée may each, on or before January 1, 1894, file 
a brlef on the question whéther any of the varions buttonhole members whlch 
the reeorid discloses thei appellant ha» m^e are covered by the construction 
the court has ah-eady put upon the fourth Cjlalm of the Kraetzer patent No. 
306,0$i,ahd are withln the éontract of the parties; and upon the further 
quéstîoh what the recoM aiéclttses the 'èyélet' of Kraetzer patent No. 290,067 
to be,— the briefs totbe Ilmlted to the aboyé question», and to contain référ- 
ences to 8uch parts of the record as eadi relies on la, thi^s connection; and 
the court, will dispose of thé matter on the briefs without oral or further ar- 
gument, «nless It shall héreâf ter otherwlSe order." 

UndeB-eolorotthiisj order the appellée flled an elaborate brîéf, tax- 
ing the etnirt with alnew discussion of the large» part of the entire 
case, and Closing with the proposition: <; 

"There cHn be no queStibn Wbatever that ail Of appellaiit's buttonhole mem- 
bers, come wtlthln the seconéclaim of patent 290,067.'' . 

The appellée, however, fails to point out any évidence in the record 
that the appellant manufactured fasteners with the impérforate cap, 
the, appellant dj^iea that there is. any such évidence, and the court 
hàs been lihable to ônd any. Ail the exhibits put in proof hâve the 
perforate càp. Thetèfdre, we are not calléd où to consider any 
propositions based on that distinction. 

With référence to the point touching the "eyelet" of the Kraetzer 
patent No; 290,067, whicM we permitted should be covered by the 
briefs referréd to, becatise there was some confusion arîsirig f rom the 
peculiar use of the #ord in the patent, the appellée now says that it 
was used to designate the buttonhole member as an entirety. This 
was the vîew talien by'us; so that no further considération need 
be given that topic. JPor that reason, and because the court, in its 
former conclusions, considered only the perforate cap, and there 
is no évidence in the record that appellant manufactured the im- 
pérforate cap, and without any intimation whether or not this dis- 
tinction is essential, the pétition for a rehearing must be denied. 

The appelleé has apparéhtly proceéded on the theory that the 
issues in the case were with the Méad patent of September 8, 1885, 
some of the drawings attached to which show impérforate caps. 
This is erroneous, a« the «Ole issues werô with such fasteners only 
as the évidence ïn the record shows were manufactured by appellant. 

The appellée also refers iis to Fastener Co. v. Kraetzer, 150 U. S. 
111, li Sup. Gt. 48. In our view, this décision tends to confirm the 
conclusion reâched by uis in the case at bar, beçatse the suprême 
court (page 116, 15Ô IJ. S., and page 48, 14 Sup. Ct.) recognize "dif- 
férent principles" of . coni^ruction as'between the Meàd fasteners 
and those constructed by Ki'aetzer as shbwn to that court, although 
the latter had the sembiaùce of a buttOn, on which the appellée re- 
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lies so much in this case, and an elastlo ring, which answers for the 
Kraetzer eyelet, if tàe latter is to be so broadly construed as the ap- 
pellee claims. 

Pétition for rehearing denied. Mandate according to the order 
entered October 27, 1893, may issue forthwith. 



EDISON ELECTRIC LIGHT CO. r. ELECTRIC ENGINEBRINO S 

SUPPLY CO. 

(Circuit Court, N. D. New York. Marcb 21, 1894.) 

No. 5,949. 

L Patwnts^Limitation bt Fokeign Patent. 

Wben, for the purpose of llmltlng the duratlon of an American patent, 
défendant introduces a foreign patent for a shorter termi to the same In- 
ventor, he is not bound to show further that the foreign patent bas not 
been extended, especially wben tbere is no proof that the foreign law au- 
thorizes extensions. Bâte Refrigerating Co. v. Hammond Co., 9 Sup. Ot. 
225, 129 II. S. 151. explalned. 

8. Sam B— Invention — Electric Lamp Holdbrs. 

The Edison patent No. 2<i5..Slt, foti an electrlc lamp and holder for the 
Bame, shows patentable invention as to claims 2 and 3, wblcb lelate 
especially to thP Socket for holding the lamp. 

8. Same. 

The Johnson patent, Nq. 251,596, for an Improvement In soclîetB or 
bolders for electric lamps, Js void for want of Invention as to daim 5, 
whicb is for an exterlor métal covering protectlng the Interlor portions 
of the socket 

4. 8ame. 

The Bergmann iMitent, No. 257,277, for an improvement In eieetric lamp 
sockets, shows invention as to claim 2, which oovers a form of construc- 
tion in which the contacts are compressed, Instead of drawn apart, whlle 
screwing the lamp Into the socket 

Bill by the Edison Electric Light Company against the Electric En- 
gineering & Supply Company for infringement of patents. On 
final hearing. 

C. E. Mitchell and Eichard N. Dyer, f or complainant. 
Alfred Wilkinson, for défendant 

COXE, District Judge. This snit is based npon five patents 
owned by the complainant. Ail of them relate to improvements 
in sockets for incandescent ek-ctric lamps. They are ÎCo. 251,596, 
granted December 27, 1881, to Edward H. Johnson, Ko. 257,277, 
granted May 2, 1882, to Sigraund Bergmann, No. 205,311, granted 
October 3, 1882, to Thomas A. Edison, K'o. 293,552, granted Feb- 
ruary 12, 1884, to Sigmiind Bergmann, and No. 298,fi58, granted 
May 13, 1884, to Sigmund Bergmann. The last of thèse patents, 
No. 298,658, was, at the argument, withdrawn from the considéra- 
tion of the court Regarding Na 293,552 it is admitted that at 
one time, three years or more ago, the défendant made sockets 
Tihich infringed. As I understand the situation, therefore, there 
is no objection to a decree for an injunction and an account, so far 
as this patent is concerned. It remains to consider the other three. 
v.eOF.no.S— 26 
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'Althotigh the patent to Thomas À. Edison was Issued after the 
other tWjO it, was, in fact, applied foi- Eebruary 5, 1880, before either 
oiP 1:lie''bthfets. It Is' tç^arded by' aÛ^'àis thé, principal patent in 
controTersy and will, titëreforè, bè conftdered flrsî. Tlie patent 
is for a new and useful electric lamp and liolder for the same. 
In the spécification the inventer says: 

"ïn opfiiS'ïo ftdopt a systénl bf eleètrté lightlng for ijrdliiary and domestlc 
lises, it seems essentlal that a . lamp' itbcnilâ be devised complète In itself , 
so that it ms^y be suppll«^,as ageparate article ready for att^chment to a 
suitable supifet, and Wltii condUctors so arrangea thàt \rtieii the lamp Is 
placed In position the circuit connection,» are completed without further ad- 
Justment, and the holder or socket for receivlng the lamp sbould be ar- 
ranged to subserve this pu^oae, thlB that ihete may bëûè difflculty encoun- 
tereo; fa6'%'Klïled cârè or àtt^tioh needeîd iii plaeing tliélamj)â iû position or 
In réèi^ifigjSne whicb frpHl' brealiage or any cduse whateter shpuld becOme 
disabïëa.'"Tïjë bbjéct ofjthlti invention is to attain thls; and to that end it 
x!on^st|, ffi àti electric laiai)fts à, separate article a;dapted,to bè i:eadlly placed 
upon'.'dr *wlthin or rénidveô from a suitable holder, aiitd ', In a socket or 
holder as a separate article adapted tp receive ànd support upon or within 
it an electric lamp, and in the ccmbinittlon of thèse twd separate articles 
And ppo|iÈi'fe6ntacts for cSJBbpleting the electrtc circuit, ànâ In othér features 
more pjlrtîetilarly hereinifter describéd ^nd clçlmed. «i » • a. is the 
socket or holder for receivlng the lainp. ' it ië made <jf Stiltable insulating 
materlal, shaped and ornamented as may be deslred, receivlng and support- 
Ing the^meekidf the electric làmp aod fàshidnëd at one eM^soaig to be fastened 
into â gas>fflxture or othèr suitable support; As showû ïn the ainneixed draw- 
ings, Itihawa cyllnder hoUaWed out from the top wittt a eeréw-threaded ap- 
crture in the base, by whlch it Is attached to the bracket or chandelier 
arm, I." 

The iiïventor then describes in détail the construction of the 
socket The claims iiivôlved are the second and iliird. Théy are 
as follows: 

"(2) À sbëkét for an èleCtrlc lamp, adapted to be plac^ upon a gas pipe or 
«ther suitable support, and provided with contact plates forming the ter- 
minais of an electric circuit, and arrangea substantially as set forth. 

"(3) A socket for an electric lamp, adapte*^ to be placed upon a gas pipe 
or other suitable support, 'flûd provided with contact plates forming the 
terminais of an electric circuit, and also provided with a circuit controller 
inserted in one branch of the drcnlt for controlling the circuit substantially 
as set forth,'?^ 

It wîU bè observed that the second claim is the same as the 
flrst with the exception that the second has an additional élément, 
viz., the oireuit controllei*. The défenses relied On are, flrst, that 
the patent 'expired with a prior Eussian patent în December, 1891, 
and, second, that the patent is void for lack of invention. Infringe- 
ment is not disputed. 

.1 The Eussian Patent. 

The ànéWei- avers that the Edison patent has eipired under the 
provisions of section 4887 of the EèWsed Statutes. Tlie preamble 
to the spécification says that the intention was patented "in Eus- 
sia December 14, 1881."' À: copy of thé Eussian patent was offered 
în évidence by the défendant and the complainant admits it to 
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be a correct copy of the Edison patent of December 14, 1881. 
TMs patent recites that a pétition was presented "for granting to 
the foreigner, Thomas Alva Edison, of Menlo Park, in the state 
of îfew Jersey, United States of America, a ten years' patent for 
improTements in the arrangement and manufacture of electric 
lamps." It concludes with the statement that the govemment 
"gives to the foreigner, Thomas Alva Edison, the présent patent 
of a ten years' from this date, exclusive right to use, sell," etc., the 
invention. The défendant also introduced a certificate from the 
Eussian department of trade and manufacture that the patent 
expired or became "exhausted" in December, 1891. This certificate 
is criticised by the complainant as not being suflBciently authen- 
ticated. I am inclined to think that the absence of a seal and 
the signature of a superior ofScer of the Eussian government ren- 
ders the certificate inadmissible. Church v. Hubbart, 2 Cranch, 
187. 

Does the absence of the certificate materially change the situ- 
ation? It is conceded that a prior patent was granted in Eussia, 
December 14, 1881. As the court recoUects the discussion ai 
the .final hearing it was admitted that the Eussian patent was 
for the eame invention as the patent in suit. It certainly seems 
to be for the same invention and no contention to the contraiy 
is found in the complainant's briefs. It appears on the face of the 
Eussian patent that Mr. Edison, through his agents, asked for and re- 
ceived a 10 years*^ patent. Unquestionably then the proof establishes 
the existence of a prior Eussian patent, for the same invention, grant- 
ed for a term of 10 years from December 14, 1881. But the complain- 
ant contends that this is not enough; that the défendant must go fur- 
ther and prove that the patent bas not been extended. The case of 
Bâte Eefrigerating Co. v. Hammond Ck)., 129 U, S. 151, 9 Sup. Ct 
225, is cited as authority for this proposition. The décision in the 
Eefrigerating Case did not turn upon a question of onus probandi; 
it was decided upon stipulated facts. It appeared afQrmatively 
that pursuant to the laws of Canada, a Canadian patent originally 
for 5 years had been extended 10 years. The court held that 
under section 4887 the patent did not expire tîU the end of the 
15-years' term. In other words, the court decided that it would 
not hold a patent to be dead when the affirmative proof showed 
it to be alive and operative. Surely this is not an authority for 
the proposition, that a presumption exists that a patent, limited 
to 10 years on its face, has been extended beyond that period. 
What is there upon which to base such a presumption? If an 
extension were, in fact, proved the law for it might be presumed. 
If a law permitttng extensions were proved the fact might possibly, 
in some instances, be presumed. But how can the court draw 
an inference where there is neither fact nor law? The case of 
Pohl V. Brewing Co., 134 U. S. 381, 10 Sup. Ct. 577, appears to 
sustain the proposition that the foreign patent itself is proof of 
the duration of its term. At page 382, 134 U. S., and page 577, 
10 Sup. Ct, the; court says: 
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"It apliears, by transîattcWis' lûto Bngllsh of thè German and rirën<*b patents, 
annexéditothebill, that theCteEman patent began to run SeptembOT 6, 1877, 
and Its Ipagest duçatlon waa untjl December 12; 1891." 

Again on page 383, IBéVl S., and page B77, 10 Siïp; Ct: 

''The GerfaEE patent on Its face appears to bave been granted for a term 
exteiidilig from September 6, 1877, to December 12, 1891. ♦ • * If the 
United States patent does not expire until tbe end of the term expressed 
on the face of that one of the two patents, German and Freneh, which has 
the shortest term so expressed on its face, }t does not expire untU the end 
of the teria so expressed oh the face of the German patent, namely, De- 
cember 12, 1891." 

Wiereia ipreign patent clearly and unmistakably shows on its 
face a delinite term of years, it would seem, in the absence of proof 
to the cpntrary, that the term so shown must be accepted by the 
court ajs iimiting the life of the patent. 

In the présent case there is an entire absence of proof on which to 
base aÇj i^ference that th^ lO-yearg' term was estended. It was 
either ,a patent for 10 years or it was no patent at aJl. If the patent 
was for anftther or an e?.tèndéd term it waa for the complainant to 
show it» ïhe dèfendant's proof of a Ip-years' patent Js properly be- 
fore the cOoi^. UntU tte contrary appears it niùst be presumed 
that thp Rnssian patent was granted pursuant to Eussian law for 
10 year^., . Thé court canhot ignore or reject this proof upon a mère 
intimatibri èf, coùnsel that it may be erroneous. I conclude, there- 
fore, that tiië iËdison patent expired in December, 1891. The court, 
however, bas jurisdiction, as the suit was begùn some two months 
before thé patent expired. 

It is Contended by the défendant that in construing claims 2 and 
3 of the Edison patent the court should confine itself strictiy and 
closely tb the socket descrlbed therein, and by the complainant that 
the court èhould import into the socketall the TirtUes and ingenuity 
of Mr. Edîson's incomparable System of electric lighting. Neither 
view is correct The claims should not be defeated because other 
lamps hâve beén supported in sockets, or upheld, because Mr. Edison 
has lighted up the world and iUuminated electrical science with his 
Aladdin lami>, It is not nedessary to eonsider his other patents. The 
one in suit f urnishes aU the data necessary. It is intended to cover an 
electric lamp and the socketîor the same. Thesocket andthelamp 
form one complète structure; neither is of any value without the 
other. In construing the claims the completed lamp should be consid- 
ered. It would be a most narrow and illiberal construction to leave out 
of view the lamp and the particular kind of lamp which the inventor 
described as inséparable from the socket It is plâin from the por- 
tions of the spécification quoted àbove that the inventor's main 
idea wais to reduce thé Ijynp proper to the minimum of cheapness 
and siniplicity and place ail the durable and expensive mechanism 
in the soéket so that the socket would outlast a great number of 
lamps Which necessarily bécome broken or wom out and are cast 
aside. In short, the socket of the claims is the socket of the spécifi- 
cation and drawings. It is a socket, small, compact and symmet- 
rical in form. Although mère matters of shape are, probably, im- 
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material it is a noticeable fact that ail subseqtiént sockets hâve in 
gênerai appearance adliered very çlosely to the socket of the patent. 
It is made of insulating material and cames the two electrically 
segregated contact plates, the circuit controller and the leading in 
wires, so arranged that the most inéxperienced person may light 
the lamp by merely inserting its neck in the socket. Finally, it 
must be so constructed that it can be fastened to a gas fixture or 
othep suitable support, the lamp taking the place of the gas jet. 
The prior art does not disclose a socket which anticipâtes such a 
construction. Many of its separate features are found there, but 
not the completed structure organized as described. I cannot doubt 
that the production of such a structure involved invention, of a very 
inferior order to some of the other inventions of Mr. Edison, of 
course, but still sufficient to support a patent. 

To discuss the prior art in detaU would unduly protract this déci- 
sion. The best référence offered by the défendant is admitted on 
aU sides to be the English patent granted to Powell in 1874. It re- 
lates to arc and not incandescent lamps, the socket has but one con- 
tact plate and it is not insulated from the support. Mechanically 
it would be inipossible to substitute this socket for the Edison 
socket, but if the mechanical changes were made it would be elec- 
trically impracûcable for the reason that Connecting it with a gas 
fixture or other conducting supi)ort would instantly ground the cir- 
cuit. The patent to JablochkofE shows adjustable métal jaws, but 
it can hardly be said to desoribe a socket at ail. Manifestly it shows 
nothing that could take the place of the Edison socket. The other 
alleged anticipating structures are still further removed from the 
patent. No one of them anticipâtes and it is thought that ail of 
them together would not hâve suggested the Edison socket to the 
skilled mechanic in the winter of 1879 and 1880, which is the time 
when the test should be applied. If the mechanic had ail thèse 
before him, plus the Edison lamp fully organized and ready for in- 
sertion, he might be able to devise a suitable socket to hold the 
lamp, but this was not the problem with which Edison had to deal. 
The socket and the lamp form one structure and came into being at 
the same time as the resuit of a high order of inventive genius. The 
argument of the learned counsel for the défendant shows marked 
ingenuity and research, but for the reasons outlined above it is 
thought that the claims must be sustained. 

No. 251,596. 

The patent to Edward H. Johnson is for an improvement in sock- 
ets or holders for electric lamps. The inventor says: 

"The object of my invention is to construct a socliet or htclder for incan- 
descent electric lamps in which the circuit connections shall be completed by 
the placing of the lamp in the socket, subject, however, to such a circuit 
controller as shall instantaneously and efCectually malie or brealc the circuit 
and light or extinguish the lamp. * » • The socket is made in two 
parts— an upper portion, made of wood or other insulating material hollowed 
out to recelve the neck of the lamp, and contalning on its interior surface 
two métal bands corresponding to those of the lamp neck, and so connected 
with the conductors that when the lamp is screwed into the socket electrical 
connection is immediately completed to the lamp; and a lower part, consisting 
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^ ajPle(%of wood cet into a metiEtlicap bavlog at thebottom a scréw-threaded 
apertWei by which the Socket is attiîdi^d to a bracket or other fixtnre, and 
throll^li Wliich pass the conduetors, Vrhicli terminate in métal plates set into 
the Wôpfi <>f thlB part 6t the sockét. * • * A métal cOvering may sur- 
round tàe Ùpp«r part of the socket In-order that the wholë may présent a uni- 
form and ornàmental appearance." 

OSie -Cùhà daim only is involveâ. It is as fo^^ 

"(5) In à socket for electrlc lamps fhe comblnation, with interior insulating 
portloni provMed with circuit connections, of exterlor metaJ portions, form- 
ing a ooTering therefor, stibstantialljr as set forth." 

The îtieifènse is lack of patentabilitj' — ^aggregation. It will be ob- 
serveà that the patentée makës tlie use of the naetal ccTcrlng op- 
tional, fpr tiiere can be no cpveriiig with the upper part omitted. 
He sàys; *A métal covering inay isurround the upper part of the 
socket", The only virtUe he attributes to this covering is that it 
ornàméi&ts the socket, a featufe Whïçh is conceded to be inmiaterial. 
In the Iftst ,brief submitted, thé leàrned çounsel for the complain- 
ant sam quoting from thé Edison spécification, "It is shaped and 
ornànleiitëd, as may be desired.' • • • Mr. Edison's conception 
from tjië outset vras that mère shape and ornamentation were noth- 
ing." If there is "nothing" in the upper part of this métal box it 
is nôt ë^è^ to see how it involved j[nvention to place it upon a stm- 
ilar lti#er p^rt and thuô fôrm a covering. The experts seem to 
agi^ màt tlie claiml în question ts for an exterior métal covering 
protectirigtlie interior portions of the socket In other vrords, that 
the pàteflttè placed Emson's socket in a meta! shell and the daim 
covers that shell. If ail the feàtures described in the spécifi- 
cation and COvered by the other daims could be imported into 
the flf th claim it might be sustained, but the language of the daim 
itself i^ coiinection with the spedfication and the other daims 
seems to precludé such à constmction. If the daim relates, as I 
think it dd^l to the parts of th'e spécification in which the patentée 
says, "A métal covering may surrouiad the upper part of the socket 
in order that the whole may présent a uniform and omamental ap- 
pearance," and, "The parts E, B, meeting and producing a continu- 
ous métal exterior for the socket," I think it must be held invalid 
for lack of patentability. One whp covered the interior insulating 
portions ot an electric Hght socket with such a case would infringe 
the claim without référence to the manner in whioh the terminais 
of the wires were connected to the binding posts. To provide such 
a case in view of ail the prior knowledge on the subject did not in- 
volve invention. The socket looked better, but the case added no 
new function; the old parts operafed in the old way. Mr. John- 
son has very lîkely made an ingenious and patentable improvement 
but the difliculty is that the daitm in controversy is not aptly 
worded to eover such impyovement 

No. 257,277. 



The pateût to Sigmund Bergmann is also for an improvement in 
dectric sockets. He says in his spécification: 

"The object I hâve In view te to produce a socket) for Incandesing electric 
lamps whlcb Wlll baye the eleictric terminais or contacts so coustructed and 
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arrangea that the tertnlna.ls can be used ou thé basp of the lamps, which,, 
from thelr position, will subject the base to compression vrhen It is screwed 
into the socket, instead of to tension, thtis permittlng the use of a molded 
base withont danger of eracking between the terminais. The invention is 
applicable to sockets o£ ail klnds used in Systems of electric lightlng, whether 
for lamps or for simple plugs, for connections or for 'safety-catch' plugs, such 
as are used In the 'cùt-outs' or> blocks for branching circuits. The invention 
consists mainly in providing a socket wlth terminais or contacts, one of 
which Is a horizontal métal ring located on its side vralls, which ring is 
screw-threaded or otherwlse formed to engage an opposltely constructed ring 
on the base or plug, and the other of which is a plate, spring, or équivalent 
devlce, located in the bottom of the soclvet, the base or plug having a métal 
tip, which is forced down on this plate by the engagement of the rings; 
and, fm-ther, in peculiar détails of construction, ail as more fully bereinafter 
explained, and pointed out by the clalms." 

The second clalm only is involved. It is as foUows: 

"(2) In an electric socket, the combination, with the body of Insulatlng 
material, of a plate in the bottom of the socket, and a horizontal screw ring 
located Ijetween the bottom plate and the mouth of the socket, said plate 
and ring engaglng opposite parts on an entering base or plug, and serving 
to compress the base or plag between the terminais carried by it, substan- 
tially as set forth." 

The défense is that the patent is Toid for laek of patentability. 
Inf ringement is not seriously disputed. This claim is for minor dé- 
tails of construction and relates to différences in the arrangement 
and shape of the terminais, its object being to screw the lamp 
flrmly in the socket without eracking or breaking the plaster of 
Paris or other insulating material by which the lamp terminais 
are fastened to the neck of the lamp. The scope of the invention is 
tersely explained by Mr, Bergmann himself, who was caUed as a 
witness for the défendant He says in substance: 

"I remember that before February, 1882, the plug and terminais of the 
lamp were made quite différent, instead of compressing the contacts when 
screwing the lamp into the socket you pulled the terminais apart in the old 
style. As this was a serions mattw for the safety plug as well as for the 
lami>— and the material which was applled generally at that tlme was plaster 
— broke the plug or the lamp at its terminais very often, and made the same 
useless, I went to work and just reversed what had been done before, vlz., 
compressing the plaster or insulating material, and I remember being glad 
at having overcome this dlflaculty so easily, and I went up and saw Mr. Edi- 
son, and he at once sent Word to the manager of the lamp factory, to stop 
maklng the old-style lamp bases and make them the way we hâve made the 
safety plug, vlz., compressing the plaster when screwing the lamp In, instead 
of pulllng It apart" 

It is unnecessary to discuss the prior art The Powell patent 
does not anticipate for the same reasons that it does not anticipate 
the Edison patent. The other références are no better and, in fact, 
not so good. None of them shows the combination in controversy. 
I am of the opinion, therefore, that the invention, though a narrow 
one, is sufBicient to sustain the claim. 

The questions arising under section 4900 of the Eevised Statutes 
may become important in view of the expiration of the Edison pat- 
ent. It is enough now to say that the defendant's counsel did not 
allude to thèse questions upon the argument and they are not dis- 
«ussôd in his brief. Should it become necessary they can be pre- 
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sented h'ereafter. The attention of the counsel la caUed to the ré- 
cent case ojf Dunlap v. Schofleld, 14 Sùp. Ct 576. 

It f qUows that the complaînant is entitled to a decree for an ao- 
counting u{)on daims 2 and 3 of No. 265,311, and for an injnnction 
and an aiccpnnting upon clàim 2 of No. 257,277, and daims 4 and 6 
of No. 293,652, but without costs. 



TATUM et aL t. BBT. 

(Citcult Court, N. D. Oallfornla. January 29, 1894.) 

L Patents for Iïîtentions— Gang Edgbks— Infringement. 

Patents Nos. 227,926 and 290,3&8, SEop gang edgers, granted to J. 'AL, 
Robb, hçM valia, and infringed by défendant Tatum v Gregory. 41 Fed. 
142, Bl B^ed. 4«, foUowed. 
8. Bamb— PkiQR Knowledge and tJsE-^PiBÀbiNO. 

In pleadlng prior knowlédge and use under section 4920, Rev. St, as 
antlclt)atory of a patent, tte name^i bf the persons by wliom, as well as 
the place where, the pflor use was hàd, must be givén; and the allegàr 
tien that the prier machine was bullt by a person named Is not an alléga- 
tion of , prjor use by that person. 
8. Samb— pBpbï'. 

The défense Of priot knoTiyleflge àùfl use, as antfclpatory of a patent, 
Is not màde oiit, unless the îfàct Of such prior knowîedge and use, and 
; also the Identity of the prior dev^cewith the patented structure are prored 
beyond a reasonable doubt. 

In Equity. Suit by Henry L. Tat^iM and othePs against John D. 
Eby for iûfrîngëment of letters pateht No. 290,358,' ièsued to J. A. 
Robb, Deceinbër 18, 1883, for a gang edger. On final hearing. De- 
cree for complainants. 

Suit on two lettiers patent for Improvements in gang edgers, granted to 
J. À. Robb, and'asslgned to complainants, numbered 22T,926 and 290,858, 
and dated, respectively, May 25, 1880, and December 18; 1883. The de- 
fendant is the pacifie coast agent of the Stéams Manufacturing Company, of 
Erle, Pa., and sells, on thePàclIlc cc^t, edgers made by the Stearns Com- 
pany at Erle; Pa. The défense Interposed to the flrst patent is alleged an- 
ticipation by a prior edger made and sold by the sald ' Stearns Company, and 
referred to in thé opinion as thè "Stearns Edger." That edger was on salo 
seTeral years prior to the Issuance of Robb's patents, but It proved unsat- 
Ijsfactory, and was Withdra^vn from the market, the présent Infringing edger 
belng substltuted In It's stead. The défense Interposed to the second patent 
" Is alleged anticipation by a prior edger made by James Brett and Bethune 
Perry, and clalmed to hâve been used at the Whltesboro Mill, in Alendodn» 
county, Cal., and referred to In the opinion as the "Whltesboro Edger." 

Estee & Miller, for complainants. 
John L. Boone, fpr respondent. 

McKENNAj Circuit Judge. This is an action for an infringement 
of patents for a machine called a "gajig edger." Thèse patents were 
passed on and. sustained by my learnçd predecessor, Judge Sawyer, in 
the case of Tatum v. Gregory, 41 Fed. 143, and subsequently by 
myself in the same case, 51 Fed. 446. 

In that, case the same défenses were made as in, this, except a» 
to the effeetiof the edger called the "Whltesboro Edger." As to tha 
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Stem edger, wWch is urged earnestly as precedîng the Robb patent, 
under which plaintifEs claim, and as negativing its novelty, Judge 
Sawyer said, "I do not think that Stearns' patent • ♦ ♦ affords 
any ground for limiting tlie construction of the patent in such. 
manner as to avoid infringement." After careful examination and 
considération pf the évidence, I hâve corne to the same conclusion, 
and also think the défendant'» edger is an infringement of plain- 
tiÉEs'. 

As to the Whitesboro edger, the testimony sTiows that it was 
built some time in the fall of 1880, more than two years before the 
Eobb edger was inveuted. The witnesses do not agrée as to the 
month, but, allowing for ail différences, its building is established 
moïe than two years before the Robb invention; but it was not put 
into use until some months afterwards, and plaintiffs contend it 
is use, not making, which constitutes anticipation, and that the 
évidence leaves a reasonable doubt as to whether its use was before 
Robb's invention, The invention may hâve been as early as Febru- 
ary, 1881, — certainly in June, 1881. Assuming the latter date, I 
think the testimony f ails to establish, beyond a reasonable doubt, that 
that machine was used two years prier to the invention. There is 
some conflict in the authorities as to whether there must be use of 
a machine two years before the invention of the patented device, 
or whether knowledge alone is suffîcieut, — ^knowledge, of course, of 
the character, as weU as of the existence, of the machine. That 
both knowledge and use are necessary is not strenuously contended 
against by counsel for respondent, and I hâve adopted that view, 
notwithstanding I hâve already said there are authorities to the 
contrary, and good reasoning to the contrary. 

Assuming a prier use to be necessary, it is questionable if it is 
fiuflflciently pleaded. The allégation of the answer is— 

"That, In the year 1880, the said parties, James Brett and Bethune Perry, 
built a second gang edger, In ail essential partlculars like the gang edger 
descrlbed and clalmed In complalnants' alleged letters patent, Exhibit B, and 
that said gang edger was used in the year 1880, and for many years there- 
after. In the Whitesboro mill, near Whitesboro, in Mendocino county, Oalifor- 
nla; that said gang edger, which was used In said Whitesboro mill, is now in 
the possession of the défendant herein, at his place of business, Nos. 29-31 
Spear street, in San Francisco, Californià, and is ready to be produced in 
court;" 

The place where used is aUeged; by whom used is not alleged. 
The allégation that it was built by James Brett and Bethune Perry 
is not an allégation of use by them. 

Passing by the technical défenses, and comparing the patented de- 
vice with the Whitesboro edger, there appears substantial différence 
between them. At any rate, their identity is not established beyond 
a reasonable doubt. 

Decree for plaintiSs. 
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' ' 'BUTTA CITY ST, Éï. Cp. V. ]É»ACIFIC CABLE RT. CO. 

(OIrcHjt Court of Appeids, Nlnth Circuit Feteuary 5, 1894) . 
f No. 120. , 

1. PAïaâos—lKVïaîTioN— Cable Rail WATS. 

In-ylew of the prier art, tbere waa no Inventiop In slmply placing the 
grinnlng derice of a caT>le rallway upon a "dummy" car, and attachlng 
the latter to one of the carrying cars. 55 Fed. 760, reversed. 
Z. SiLim, , 

ThéHftlUdle ïiiatent,!N(»t: 352,668, , lot an ImproTeinrait In; street cable 
raJllîeiS^s, is vold for wanjt ©li toyentlon. 55 Fed. 760, reversed. 

Appèàl froin thé CStciilf Court of the United States for the Dis- 
trict of Montana. ' ' 

In Eqtiity. Bill \}f thë Pacific Cable Eailway Conipany against 
theBt(tte Gity 'Street EailV?ay CtimiJàny for infringement of lettera 
patéût No.'l82,««3, gtantëd SeptënihéF 26, 1876, to Andrew J. Halli- 
die, foi* an ihiprovein^iït in cable tailWays. The patent was sus- 
tained' by thé court beloW, and - infringement declared; 55 Fed. 
760. Defehdant appeals. Reversed. 

Warreh ^Jriey, (Geo. H, Knight, on thè brief,) for apjpellant 

Wm. P. ISooth, tor appellee. 

Brfoï-e McEENNA and GELBEET, Circuit Judges, and ROSS, 
District Judge* 

McKENNÀ, Circuit Judge. This; is an action for an infringe- 
ment of paifii^f' îor an imp^vementiip Street cable ra.tlways, issued 
to Andrew J^/'ÊaUidie, September 26, 1876, and assigiied to appel- 
lee. The patent recites that the "invention relate«to,tliat class 
of street railways in whîcli the cars are propelleà along the track 
by meanis of au èûdless ropfe or chaih;" but such railroads are now 
very familiar, àhd need nO long descripition. The Ihventor says: 

"Thls System of propellIii|r rallway. cars bas long been used upon uniform 
planes. Somettines thèse ;^lanes were inclined, and sometimes tïïey were 
horizontal; hvft preylous to çay inventioû, It was never made available for 
long Unes of irallwây whlch passed over chânglng levels, or for propelling 
the cars over steep inclines; In the length of a road which was operated 
by horse or other power at elther end of the Une, so that the sanie car could 
proceed from one System of propulsion to the other without trouble or de- 
lay. My Invention is intenUed to accoipiish this object by providing a 
separate tmcli or car, which I call a 'dummy' for supporting and carrying 
the gripplng deviçe, ,and wWch wiU be a, permanent part of the road, while 
the car tôbépropèUedlS' slmply. cdnnéctedby à couplihg with this car or 
dummy, so that It ean be dlsCionriected àkd run Upon another tracii without 
disarrangtng any of the mechanlsm connected with the gripper." 

The appellant (respôndèàt in the court belo^) urgès, among other 
défenses, that the patent isvoid foi* want of invention, and that it 
Mfe bèen stMicipated; The înfringetnent of the patent consista 
solely of placing the gripping device on a "dummy" car, and at- 
taching the latter to one of the carrying cars. Iti View bf the atate 
of the art, as disclosed by the évidence and in common knowledge, 
we do not think this involved invention. 

Judgment and decree reversed, and cause remanded, with direc- 
tions to dismiss the bill. 
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APPLBTON MANUF'G CO. ▼. STAR MANUF-G CO. et aL 

(Circuit Court of Appeals, Seventh Circuit. February 9, 1894.) 

Nô. 94. 

Patents fob Invbntîons— Patentabilitt— Corn Huskbrs. 

Letters patent No. 290,571, issued Dec. 18, 1883, to S. P. Goddard for an 
improvement la tlie method of reducing corn In the stalli a,nd separating 
the kernels, consisting of a cutter wlth feed roUers In front, a beater 
or thresher, a revolving screen or sepaxator, and a shaking screen under 
it, ail mounted In one frame, and so geared that the parts are drlven by 
a single band wheel, are void for want of Invention, ^nce the device con-; 
sists merely in the application to a new use of old and well-known devices. 
51 Fed. 284, afflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Hlinois. 

Bill by the Appleton Manufacturing Company against the Star 
Manufacturing Company, Delos Dunton, and H. G. Sawyer to re- 
strain infringement of a patent. Défendants obtained a decree. 
51 Fed. 284. Complainant appeals. 

The suit was by the appellant against the appellees for an accounting and 
to enjoin infringement of letters patent No. 290,571, issued Deeember 18, 
1883, to S. P. Goddard, for "Improvements In methods of reducing corn In 
the stalk and separating the kernels," of wMch the spécification and dainjs 
are as follows: "My Invention bas relation to a new and useful method of 
reducing and separating corn from the stalk, husk, and cob, and at the same 
time the stalk, husk, and cob are eut up or comminuted, and ready for use 
as stock food,— ensilage; or, in this fine condition, it may be plowed into the 
soll as a fertilizer wlthout any further treatment; and to thèse ends the nov- 
elty consists In the method hereinafter described, and i)articularly set forth 
In the claims. In carrying ont my invention, the resuit is accomplished by 
means of the devices shown in the aceompanying drawings; but I do not 
wish to be understood as limlting myself to the means shown, as any mechan- 
Ism whlch wlU prodUce the same resuit may be used. Fig. 1 is a longitudinal, 
vertical section of a machine adapted to carry out my invention, and Fig. 2 
Is a slde élévation of the same. A is a feed trough, supported at one end 
by legs, one of which Is shown at B. C, 0', are the feed rollers, the upper 
one, 0, being eorrugated, and both drlven by the ordinary gears. D is the 
cutter bar, rlgidly secured to the base, and E is the cutters or knives secured 
to the cylinder, F, so that the latter rotâtes the materlal as it is fed by the 
rollers, C, C, when forced over the cutter bar, D, and the knives, B, eut it 
Into suitable lengths, and the eut pièces f ail on the incline. G, and' are thence 
fed to the toothed cylinders, H, H', which thoroughly break up the pièces 
and discharge them into the inclined rotating screen, I. The grain corn then 
falls through said screen, while the stalks, cobs, and husks pass out the lower 
end of the screen onto lie incline, K, and thence to the floor or ground. L 
Is a shaking screen having inclined screen bottom. M, and, as the grain corn 
and chafl or refuse fall into It from the rotating screen, the shaking motion 
slfts ail the diVt or foreign mattôr through, while the clean grain is carried 
forwàrd and discharged through the • opening, N, Into a box or bin placed 
there to receive it. It will thus be seen that, as the stalks and ears wlth the 
husks on are fed to the cutters, they eut the stalks, and also the ears, husks, 
and cobs, into small disks. This in the flrst place practically shelïs the com. 
In addition to cutting the cobs, husks, and stalks, and as the pièces of cob 
pass betweem the toothed cylinders. H, H', what few remaining grains may 
be attached are séparated by the threshing opération of said cylinders. The 
knife cylinder, F, Is mounted on a shaft, O, one end of which is provided 
with a band or fly wheel, P', and on the other endls a small gear, P, giving 
motion, through the idler, B, to the gear. S, secured to the upper feed roller, 
0. The shaft of this feed roller bas a veiiical play in the slot, 2, to facilitate 
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feedlng the materîal, and a spring, 3, serves to keep the roUer to Its work. 
4 Is an Wler, wUch recelTes motloa (rom the gear, T, on the shaft, O, and 
communlc^tes It to the gear, 5, attaçhed to the toothed cyllnder, H, and the 
said geai",' 5, In tnm meShes wlth a larger gear, 6, on the other toothed eylin- 
der, H'. To the face of the gear, ^, Is secured an angle gear, 7, meshlng 
wlth a slmilar gear, S, on the shaft, 9, the lower end of which Is provided 
with a band pnlley 10, by means of whlch a rotary motion Is given to the 
pnlléy,' 11; on thé shaft, 12, of thie reyolvlng scrëen, I, sald pulleys, 10 and 11, 
belng çoanectèd wlth à bdt. (Ifot shown.) 13 is a pltman eccentrically 
connectes to the face of thè géaf, 5j so as to glve a shaklng thbtion to the 
anh, 14^''Sëcured to the rock shaiH!,'15, upon whlcb the shaking screen, L, 
Is moimtéd. It win thus be seeh that the machine may be placed in the 
fleld, anathe stalks of corh, belng flrst eut down a few inches from the 
groand, may then be fed in snltalble bnnches to the feed rollërs, C, G', and 
cutters, whlch eut the stalks, ears, and husks Into small piécék, and, as above 
stated,. this, cutting opération removes the greater portion of the grain corn 
from tlie cdb, and the remalnlng adhertng grains are entlfély renioved by the 
ttireshing action of cyllnders. H, H', and the mass then passes "into the re- 
volvlng acreen, I, where the com^d'ChafC or dlrt pass through sald screen, 
and tall.lnl^ the shaker, L, whilë t^e stalks, husks, and çobs pass ont the 
lower ènd upon the incliné, K,''Éh^fee to the ground. The grain corn and 
chaff m fïiUlhg into the shaker, li, 'are contlritially agitated, which slfts the 
chaff through the bottom, leaving the corn' clean and clear to be discharged 
through the openlpg, N. Having lijus fully desçribed my improved method 
of separ^tlng corh, what I claim as ,new and useful, and désire to secure by 
letters patent of the United States is; (1) Th«,methodhereln desçribed of re- 
dùcing and^^paxS'ting corn inthe stalk at a single opération, which conslsts, 
flrst, in cuttl;^ np the ears, . huslis,, and stalks; second, in removlng the re- 
mairiing ièraln from the cobs; and, flnally. In separating the clean grain 
from the s'tâlks, cobs, and husks, as set forth. (2) The method herein de- 
scrlbéà of rèattclng and separating corn in the stalks, which consists ia 
cutting théi C0T% stalks, cobs, and husks at a single opération, and then re- 
movlng thë r^Oj^ining grain fronî the cobs, as set forth." The défenses 
pleaded w,ei"e ,3^stIfication under letters patent No. 437,803, granted October 
7, 1890, tC^'P.' B. StlU, noninfrlngement and, n,opiJ9.vention, with références to 
the foUowing patents In the prior art: No. l,lil,, issued March 26, 1839, to 
T. Elllotti No. 3,7-75, ïssued October 3, 1844, to B. Miller;, No. 5,207, issued 
July 31, 1847, to E. Potts; No. 8,753, issued February 24, 1852, to A. B. Earle; 
No. 19,425, W6l^ February 23, 185$> tp W.D. Hldiok; No. 19,935, issued April 
13, 1858, tO.John K. Landis; ]Sfa, 22,718, Issued January 25, 1859, to Ford, 
Sullivan & Gregg; No. 27,487, Isâu^d Màrch 13, 1860, to Utley & Teed; No. 
29,572, issued :A.Hgnst .14, 1860,, to P. S. Clinger; No. 32,273, issued May 14, 
1861, to Bundy & Edgerton; No. 71,000, issued November 19, 1867, to J. T. 
Harvey; Np, ltr,'3Ô4, Issued May, 9, 1876, to I. and J. F. Wentzel; No. 180,- 
862, Issued Àiigtist 8, 1876, toH.,G. Fritz. Mr. M. E. Dayton, an expert 
examlned inJtiéhalf of the complainant, on feross-examination, testifled to the 
effect that aisumlng the Groddàrd claims, instead of belng method clalms, to 
be In fact clalms for the machine, they would be vold because antlclpated by 
the construction shown in the Ford, Sullivan & Oregg patent; that in accom- 
pllshlng Gdddarà's new process he uses a machine which in ail its material 
parts and meohanical élément» was old; that to eut, to thresh, and to sift 
grain by a single machine embodyihg each and ev^ry the éléments shown in the 
Gioddard patent, or thelr well-known équivalents, was old, as shown by the 
Ford, Sullivan & (Jregg machine; that the cutting devlces of the Goddard patent 
and of the Still patent and of the defendant's machine were aU old and per- 
fectly well knoT??», and the use of the one or the other in any given machine 
a mère matter bf sélection, and iiot at ail a matter of invention; that, if the 
cutting devlce of the Goddard patent were substltuted for the cutting device 
of the Ford, Sullivan & Gregg devlce, it would make that a commercially 
operative devlce, whlch would do everythlng which can be done with the 
Goddard machine; that the prior public use of the Ford, Sullivan & Gregg 
machine with thecutting devlces, modifled as stated, upon Indian corn in the 
husk and on thé fitalk, would constitute a perfect anticipation of the 
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Goddard patent; that such use of such a machine, without a separator, 
■would constltute a perfect anticipation of the second clalm of the Crod- 
dard patent; that In such case there would not, In hls opinion, be the slight- 
est élément of Invention in adding a separator to the machine unless the 
separator Itself was of a new construction; that revolvlng cylindrical sifters 
and either horizontal or tilted reclprocating cylinders were old and perfectly 
well known at the date of the Goddard patent; that the use of one rather 
than another in any glven machine was solely a matter of sélection, and not 
at ail of Invention; that the machine of the Miller patent. No. 3,775, could be 
used in the practice of the .method described in the second claim of the God- 
dard patent without any changes whatever, and that the same is true of 
several other patenta set up in the defendant's aiisw.er, and introduced In 
évidence, as, for instance, the Neff patent of 1860 and the Wentzel patent of 
1876; that in respect to the threshing and screening devices, but not in re- 
spect to the cutting devices, the machine shown in the StUl patent and the 
defendant's machine are more lilie the machine described In the Ford, Sulli- 
van & Gregg patent in construction and organlsm than they are like the 
machine shown in the Goddard patent The opinion of the circuit court is 
reported in 51 Fed. 284. 

Offield, Towle & Linthicum, for appellant. 
Raymond & Veeder, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge (after stating the case). The utterances 
of the suprême court upon the question whether or not a mechanical 
process is patentable are not in clear harmony: Corning v. Burden, 
15 How. 267; O'Reilly v. Morse, Id. 62; TUghman v. Proctor, 102 U. 
S. 707; Lawther v. Hamilton, 124 U. S. 1, 8 Sup. Ct. 842; Cochrane 
V. Deener, 94 U. S. 788; Brown v. Piper, 91 U. S. 37. In Lawther 
V, Hâmalton, the process was fOr extracting oil from oleaginous 
seeds, and was not entirely mechanical; but the improvement for 
which the patent there considered was granted consisted merely in 
the omission of a mechanical part of the process, namely, the grind- 
ing of thé seeds under muller stones, and the patent was sustained, 
though not in the broad and gênerai sensé of the claim; the process 
being held to be "limited by the clear terms of the spécification, at 
least so f ar as the crushing of the seed is concemed, to the use of 
the kind of instrumentality described." In Cochrane v. Deener, the 
original process and the patented improvement which was in issue, 
comprising the use of an air blast, related to the manufacture of 
flour, and were entirely mechanical in character and opération. 

"A process," it was there sald, "is a mode of treatment of certain materials 
to producé a glven resuit. It is an act, or a séries of acts, performed upon 
the subject-matter to be transformed and reduced to a différent state or 
thing. If new and useful, It is just as patentable as is a pièce of machinery. 
In the language of the patent law, It is an art The, machinery pointed out 
as suitable to perform the process may or may not be new or patentable; 
whilst the process Itself may be altogether new, and produce an entirely 
new resuit. The process requlres that certain things be done with certain 
substances, and in a certain order; but the tools to be used in dolng this may 
be of secondary conséquence." 

But in Corning v. Burden, quoted with approval in Tilghman v. 
Proctor, it is said: 
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- "^ i)ieêe^ èo ijonilne Isl'tfët; i^'aéfë the Silbjèct'of a patent In dur act of 
caniréSB: It IS InCluded ilnflër the gènéraï tëm tiseful art." An art jnay 
requirè Otfe'èSr. îpore proéessés lî» ordér to prV<liice à cértàlûi resuit or maiiu-' 
.factiu'e."rffli'térm 'machiné' Includes evéry' mechanlcal dèViCô or combiriàr 
tlon of in^Hàfllpai powers 'aUd derlces td pértoriïl some fonction or to pro- 
duce à éèrts^n élîecît or resûlt But where tHé r^sult or effect Is produced by 
cbeiiilètfl'lct!6ni by the op^atioïi or aïJpUeatloâ'ctf some élément or power of 
nature ÔP'?^ï%9Biesub(9tancé foanotier.gttçli' modes, methods^ or opérations 
are callëd 'i^rbcessés. A nfeVy piiocess Is usuaily| the resuit of discdvery, a ma- 
chiné df lâvaitidn. • • f It Is when thé tiérm 'process' isiised to repri- 
sent theïQeaas or method df produclng â réstilt that it 1^ patentable, and it 
will iàètildé Wl methods oi- mèânS whleh are not effected by meèhanism or 
mechanlcàJ combinatlons. But the térm 'procéss' Is pften used in a more 
vague setisei in ijclilch it eannWt be ttié Subjé(rt ôf a patent Thus we say 
that a boai*d=W undérgolnif tbé process of beirigf planed, grain oî being ground, 
iron of béihg hanlniered oi?'r61Ied. Herie thè term is used subjectively or 
passivelir, àÈi applied to the îtiat^al operàted upon, and not to the method 
or mode <>f'|>rbdtacing that bplération, which' is by mechanlcal means, or the 
use of a machine, as distinguished from a process. In this lise of the term 
it représenta the functlon of a machine, or the effect produced by it on the 
material subjected to the actldîâ oï tlie macKine. But it Is'well settled that 
a man cannot hâve a patent for the ftmctlon or abstract effect of a machiile, 
but only for the machine wbiclj produces it." 

In gênerai harmony with thèse propositions are the numerouB 
cases of which, in Pennsylrania R Co. v. Locomotive, etc., Truck Co., 
110 U. S. 4PP, 4 Sup. et 230, it is said: , 

"It is settlèdby many décisions of this.coùrt, which Itis unnecessary to 
quote from orref^ to in détail, that the. application pf an ,9ld process or 
machine to a slmllar or anàKigoiïs subject, >vith no change ip tbe manner of 
application^ and Ho resuit stibàfenjUally differéiiï In its nature, ViD not sustaln 
a patent, ëven if -thenew forln or tesult bas not been befdré contemplated." 

In Brown y, î*iper, 9X V. B. 37, a patent for a method of preserv-, 
V^g fish in a/çlosed chanjber by means of a freezing mixture was 
hwd to h^ve bëen anticipated by a like nlethod practiced by under- 
tiaters for the préservation 0? dead bodies; and, to the proposition 
that the prpC^s Jtiad nev^é before beeù applied to the préservation 
of fish and méats, the court said: 

"The apswte to that this 1» slmply the application by the patentée of an 
old process tOia new subject,,;without any exérc?ise of the Inventive faculty, 
ànfl without ,ui'e 'aevêlopméjit ;<>f any Idea ■which can be deemed new or orlg- 
toial in the sensé of the patent law. The thinÈr was within the circle of what 
was well known before, and iMlongeâ to thé public." 

And so, in Howe v. AlibQti, 2 ^tory, 190, Fed. Cas. No. 6,766, a pat- 
ent for the process of curling palm leaf for maîtresses was held in- 
tàli^ in View of t&e fact that hair bad been prépare^ by the same 
m,ëàns for a»alog(?us uses, justice Story said: - 

^'It is precfeelj^' tbe same ^lii If à cofiEee mifl wére nôw fot *ttië fli-st tlme used 
t6 gtlnd oCffri'.'Tlié application of an old prbcess to nlàhiifaëtùre an artlcje 
to which it had never béfofe'^been applied 'lis not a patentable invention. 
Tiière must bë sotiie new prpcess or some ne^ nlàchinèry used, .'to produce thé 
tefliilt. If tbé old splnning machines to splii Max were iiavi' flrst applied t6 
spin cotton,'Sd maii could hold a new patent; to spin cottoii' in ail modes, al- 
though he had invented none." 

In Fnller v. Yentzer, 94 U. S. 288, \W[ièré the claims, though in 
terms for the function or resuit of the opération of the mechanism 
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de^ribed, were constnjed, In order to upkold the patent, to l» for 
the mechanism itself, it is said: 

"Patente for a machine will not be sustained if the clàim is for a resuit, 
thq establlshed ruie belng that the invention, if any, wl^hln the meaning of 
the patent act, consista in thé means or apparatus by which the resuit is 
obtained, and not merely in the mode of opération, independent of the œe- 
chanicàl derices employed; nor will a patent be held valid for a prlnclple 
or for an idea, or any other mM-e abstraction. Bùrr v. Duryee, 1 WalL 581." 

And in Roberts t. Eyer, 91 U. S. 150, 157, is thia expression: 

"It ia ho new invention to use an old machine for a new pnrpose. . The 
Inventer of a machine is entîtled to the beneflt of ail the usés to which it 
can l>e put, nomatter whethert he had conceived the Idea of the use or not." 

To same effect, see Stow v. Chicago, 104 U. S. 550; Heald v. 
Rice, Id. 755; Stimpson v. Woodman, 10 Wall. 117; Tucker v. Spal- 
ding, 13 WaU. 453. 

It being, as we suppose, well settled tliat a patent for a machine 
coTers its use for ail purposes, whether anticipated by the patentée 
or not, and that the functions or methods of opération of mechan- 
ical devices may not be patented, it wonld seem to follow that 
processes, which are to be effected 'wholly by mechanical means, in 
order to be patentable tnust be capable of being distinguished from 
the method of opération or mère function of the mechanism nec- 
essary for their accomplishment Whether or not such processes 
are possible is a question primarily for inventors; the courts can 
décide only whether a particular process presented for considéra- 
tion is of that character. The processes now in question were de- 
signedfôr — 

"Reduclng and separatlng corn In the stalli at a single opération, so that 
the grains will be separated from the cob, and at the same time the stalk, 
husk, and cob are eut up or commlnuted and [made] ready for use as stocli 
food,— ensilage." 

The means specified for accomplishing thèse results are entirely 
mechanical, consisting of a combination of machines and devices 
long weU known, and we find it impossible to see any distinction 
between the processes and the mère functions or mode of opération 
of the mechanism itself; and the same objection manifestly would 
apply if other devices were substituted for thoee described. But, 
if we waive the objection stated as one which under the décisions 
and dicta of the cases cited may or may not be tenable, and con- 
sider thèse processes in the light of the prior art in proof, we 
are constrained to find them devoid of patentable novelty. A 
completely analogous process is shown by the patent of Ford, Sul- 
livan & Grregg, which is upon machinery designed for cutting, 
separating, and threshing wheat and other small grains. It is 
insisted, however, that cornstalks and ears in the husk resemble 
trees more than wheat, oats, rye, or barley, and that the process 
shown for the treatment, of the latter afforded no suggestion for 
the tyeatment of the other by the same or a similar method; 
though it is admitted that if the cutting device of the Groddard 
patent were substituted for the cutting device of the Ford, Sul- 
livan ^ Gregg macïiine,— a substitution which would not inTolve 
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inVèritlto^tt wollld nia^é of it aitt o|fera)tive mâèMnô "n^li wMeE 
the processes of the Goddard patent inigM be eompletely performed. 
But a« our coaoliision reàts only in small measiire upon the patent 
of Fôtdi Stilli;t':àii & Gregg, we do not stop to cbnëidœ f urther the 
forcpi pftlie arguments in respect tjoit , 

The flrst twoisteps of the process covered by Goddard's first 
claim are identical with the two steps which constitute the process 
of thC; second claàm, and the fair presumption is that those two 
steps wère flrst çonceiyed or dîscovered, and that the third "was 
devised later. ïhe firsii inquiry in logical order, therefore, is 
whether or not in the two steps common to both daims there was 
a p^.tentable discovery. The proof to the contrary is convincing. 
The only feature of nôyelty asserted is that Goddard was the 
flrst t» conceive or discover tha^t thé shelling of corn, either wholly 
or in part, could be donc by means of a feed cutter; and "this 
fact;" says the appeUant's expert, /lies at the bottom of bis in- 
vention or process." The same witness testifled that "it has long 
been a practice ambng farmers t6 çhop up ears of com with an 
axe to fit it for feed for cattle;" that he did not know "that corn 
was efer eût in the stalk, îuslî, or ear, with a feed cutter;" 
thoughihe admitted that, upon the cutters shown in the patents 
of Miller, Neff, Wentzel, and others^ referred to in the prior art, 
withQut any change of parts or construction, the process of God- 
dard's çïaim cpuld be performed. Though not explicitly so stated, 
we thihk it inf érable from this testimony that the practice of 
farmers was to chop Up for feed the unhusked ears of cprn, and 
it would seem entirely probable, because so manifestly practicable, 
if, indeed, the fact may not be afiirmed upon comtnon knowledge 
Within the cognizancè of the Goijrt, that the cutting ,was done 
upon the old-f ashioned cutting boxes, as well as with axe or hatchet; 
and if com and husk and stalk together were not eut in the 
same way, and especiaUy by means of the improved and patented 
cutters after thèy camçinto use, it was because an obvious and 
impjoi^tant utUity for whi«É the inventions were adapted was blindly 
overlookôd or purposely rejected. On account of late planting, 
early frOsts, and for other reasons, growing com is often cUt 
when thè grain upon thé ears is too immature to ripen after 
cutting into a merchantable article, and in that condition the 
farmer, âlready possessed of a cutter adapted for the purposê, 
needed lio iEfventive suggestion to enàble him to subject the stalk 
and ear together to the very process of which appellant would 
hâve a monopoly. It is hardly to be believed, in the absence of 
proof, that since the introduction of improved cutters, designed 
to reduce the entire product of the com plant into a condition 
fit to be fed to cattle, they hâve not been used more or less to 
chop comstalks and ears of com by a single opeifàtion, affording 
complète illustration ôf Goddard's second process, both in respect 
to its opération and resuit. And this proposition does not rest 
on probability alone. The Harvey macjiine, patented iln 1867, 
which is in évidence,; though called a stràw cùlter, was expressly 
designed "for cuttîîig ûot only hay; straw, comstalks, etc., but 
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also ears of corn iaïid other vegetable products;" another part of 
the spécification being that "when the material to be eut is of a 
coaliser quality, such as cornstalks, ears of corn," etc., certain 
arms of the device were to be lengthened. Wliile, tlierefore, it is 
not explicitly said that the cutter ôf that patent was designed 
to operate upon the unseparated ears and stalks, the obvions pos- 
sibility of its being so used left no room for patentable novelty 
in a suggestion of thajt method; and whether Harvey's design 
was that the corn and stalks should be treated separate)y or 
together, and whether the practice with that and like machines 
was one way oï the other, the resuit of the opération or process 
necessarily was the cuttlng of the stallîs, ears, and cobs into disks, 
and the more or less complète sheUing of the corn. It cannot be 
true, therefore, that Goddard was the flrst to discover that corn 
could be shelled by means of feed cutters, though he may hâve 
been the first to perceive how completely the shelling had been 
and could be accomplished in that way, and that by separating 
the shelled corn, when of good quality, from the comminuted mass 
of other materials, as they came from IJie cutters, the clean product 
could be made a merchantable commodity. To accomplish that, it 
was only necessary to add to Miller's cutter, or any other of the 
devices adapted to cutting cornstalks, or stalks and ears, a screen 
or sieve, which might be vibrating or revolving or stationary. 
They were well-known devices, of common use in threshers, as 
illustrated by the patent of Ford, Sullivan & Gregg, which, if it 
did not contain an obvions suggestion that corn in the husk and 
on the stalk could be treated by the method which it embodied, 
did show plainly enough how the process of the "Second claiim 
could be carried to the third step, constituting the first claim 
of the patent, simply by annexing to the feed cutters adapted to 
chop cornstalks and ears of corn some form of screen or separator. 
As was said of the Grant patent in Grant v. Walter, 148 TJ. S, 
547, 556, 13 Sup. Ct 699, the most that can be said of the Goddard 
patent is that it is a discovery of a new use for old devices, which 
does not involve patentability. The decree of the circuit court 
Bhould be aflSrmed, and it is so ordered. 



GAI/r et al. V. PARLIN & ORENDORF CO. 

(Circuit Court of Appeals, Seventh Circuit. February 9, 1894.) 

No. 95. 

Patents fok Inventions— NovEiiTT — Whbei, Habrows. 

The flfth, slxth, and seventh claims of reissued letters patent No. 8,765. 
granted June 24, 1879, to Jay S. Corbin for an improvement In whecl 
harrows, consisting of the combination wlth a sang of rotatlng harrow 
disks of a lever for settlng the same, are vold for want of novelty, the 
Improvement being merely a change In the location of the lever previously 
used. 52 Fed. 749, afflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern Distrjict of minois, Southern Division. 
v.60F,no.3— 27 
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' , B^jby.^t^^as A. (j^f^t aiid otj'i^J» ïLgainst ;^e M^'^^^ & Orendorf 
Ooippp^y-'^t(QJ,irçatradn'tlie allège^ infringemefli.oi ^ patent De- 

Thet^ippjlej well §tated ta tJie fottowing opiaipii of Judge Blodget,t, 
deUyerïjd jba.thecoiirt pdffw, and r§gorted |ij;;Pî]Fed. 749:- 

Uhfe 'làî ai 'Mil In egiilty f or an Injttnétltfn and aeCotmtlng by rêàson 6f the 
alleged( Ittfrlng'Bment of ï)atent Noj;19Î;^5, granted Ifovémber 27, 1877, to 
Jay Sn OOTbln, for an Imptof ement in n^ybeel harrows, relssued Jianei24, IST&r 
No. ,'$,760, The inyçntor gaysin hla spepiications: "My invention relates 
to tWl™proTement of tlïât clàsa of màcMnes known as 'wlieer ôt 'ûîsk' 
hattiftW^ ta which the disks ate arrtoged; in twoOr tnoré ^à'nës npon hor- 
izontal ifrotatlnK shaftsj alifl bas for Ita ôbject the oonstruction.oCthe ma- 
chine lj|; gTichîmanner as, to adapt the, gfanga to follow the eveç srarface orf 
the gi-ftijiflid; âlso, to provide for the,iéàsy and. rapid Betting oï theganga 
at aBiy' (Msirèd angle to the'l^ne of dtâiigbt 'whllè'in itïotlon or at rest, and 
holding! éîé eàtiie when sfet • * * Aléo, to protide a reàdy 'tiieans of 
settlngitfce gangs at différent angles rèlàtivs to thé Hie of drkught" The 
reisaoïedîgatent bas eleypn,<ela.lms, pjû. Infrlngement i's cbarged œjly of tbfe 
flftlj, slxfti, ànà seventh,. Tte origjn^r plalms relatlng to the pa^t of the 
hàrrb#''m controversy are: *;<5) Tbe <!oitabinatI^^ wlth a gang 6r rotating 
harrOvf; diïKs of a lever eoïuiécted to thé gangs for settlng the'same at an 
angle v^làtlie Une of thedraught, «nbstantlally as desca-ibed. (6) The com- 
bination ,Tftai a gang of rof^tlng harro^Y! disks of a lever for setting the 
same at apaûgle wlth the Une of drawght, and a rack and dc^g fpr, holding 
the disks m tJosition when isët, substaûtïally as describéd." Théflttïi, sixtli, 
and sevéntM'fclalms of the relsétae are: '^(5) The combina tion, in a wheel harrow*, 
of the foUowing elementSi viss.: a draftiïrame or a draft plank projecting 
lateralljrfroin the tongue, d^sk gangs pivoted to the draft franje or draft 
plank, anilai; set lever moi^nted on the tangue and connected with the disk 
gangs betwèen the points àt' Which sald gangs are connected with the draft 
framé or draït plank, substâiïtially as set forth. (6) The combinatlon, sub- 
stantially aSïèet forth, In à wheel harrow/of the following éléments, viz.: a 
tongue, a draft frame or draft plank, a lever mounted on the tongue, and 
rods connected, with the lev^^rs and the ipetal beftrings which support the In- 
ner ends Of the disk gangs. (7) The combination, substantially as set forth, 
in à wheel hàrrow, of the following éléments, vlz.: a tongue, a draft plank 
or draft frame projecting laterally from^ the tongue, disk gangs pivoted to the 
draft plank or frame, a lever mounted on the tongue connected with the in- 
nOT end of tjie Û^sk gangs, and a rack and dog for holding the disks in proper 
position wbén sét" It,will be seen from thèse clalms that'the only contro- 
versy In the case is over ■«^hat Is called in the spécifications the "seti lever," 
hy; which the angle at whlch the disks Shall eut the groUnd îs regulated. 
This lever consists of a vertical arm , pivoted; to the tongue forword of the 
driver's seat, the lower end of whlch extends below the tongue, and from 
whlch two rods extend, one to the inner end of each of the gang shafts or 
axles, so that by the movement of the lower end of this lever forward 
or backward the axle of the gangs is regulated. There is aîso upon the top 
of the tongue a rfe.ck or séct6r, wlth a dog working in it, to' hold the gangs 
at the reguired angle. The,defenses relled upon a;-e want of novelty in 
this lever deVIce, and nonlntrlngement. The proof shows that this patentée 
is only an improver, and a late improver at that, of this class of agricultural 
implements; that in Septenaber, , 1859, a patent was issued torS. G. Randall 
for fl, disk baJ3"9w embodyjjng; ail the éléments, of complalnant's machine, ex- 
empt itbat n<;>,Set lever for qhanglng the angje ôf the gangs Is shown in the 
patent. Thé, proof, howev{(if^ ,abundantly shows that, in constructlng his 
harrows In àiçcôi-dance with bis patent, Randall, had a lever for, adjusting the 
angle of ^e ^ftifs^: , gangs whiebt although operatlng substantially in the same 
way and perïormïng the same work as that 4pn© by the copiplainant's lever, 
was not mounted upon the tongue or frame of the machine, but was so placed 
that It mtiistutoe OPeratedby a person standing or walking behind the ma- 
chine. There Is also In proof a patent granted to E. 0. Winteijs, in May, 
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1S75, on a revolving cultivator, wliicli is a machine analogous in its use to 
tïiat of the compiainant, In which a set lever Is mounted on the tongue as 
ehown, which opérâtes to change the runnlng depths of the spades, or cutters, 
■which are Showa In that dévide. In several other machines referred to in the 
testlmony the régulation of the angles of the disk gangs by means of rods 
and levers Is shoven. So far as the terms of the claims on vs-hich infringe- 
ment is charged in this patent are concerned, they are, it seems to me, com- 
pletely met by the old RandaU lever of 1863, applied to the harrow shown in 
the patent of 1859; that is, liandaU had a combination with a gang of ro- 
tating harrow disks of a lever connected to the gangs for setting the same 
at an angle with the Une of draught, and its opération was substantially 
as described, but it was not locatod in the same place; and undoubtedly It 
was more convenient to locate this lever, which Bandall has latroduced into 
the organization, upon the tongue than it was to locate it where RandaU 
had it, at the rear of his frame; but, as it seems to me, no inventive talent 
was called Into action to apply the lever shown in Winters' patent to the 
complalnànt's gang. It seems to me that this patent is but for an aggrega- 
tlon of parts. The îdea of changing the angle of the disk frames is Ban- 
dall's; the Idea of doing that by means of a lever is RandaU's. The lever 
used by RandaU is substantially, in its mode of opération and efiCect, the 
same as that used by compiainant; and simply to relocate that lever, or 
place upon the tongue of complalnànt's machine the Wintors lever, does 
not seèm to hâve required any inventive talent. It was merely a meçhanical 
act to transfer Winters' lever to the tongue of complalnànt's machine. That 
It was an improvement upon the machine may be admltted, but that it was 
eueh an Improvement as wlU sustaln the patent I do not think, because this 
class of machines, according to the proofs, has alwayè been operated, so far 
as the angles of the disk harrows are concerned, to a greater or less extent 
by means of a lever. Sucb a lever for shif ting or changing the seed shoes 
and hoes of the seeding machine from a stralght to a zigzag Une is shown 
in the Davis patent of 1868; and the same device is also shown in the 
Schmidt patent of February, 1869, on a seeding driU, and in the Manny 
mower patent of 1871 for tilting and lifting the cutter apparatus. In fact, 
it may, perhaps, be said to be a part of common knowledge at the date of 
the patent that levers of this character for the purpose of regulating the 
moveménts of plows, cultivators, seeders, and harrows, were In constant use; 
and ail this patentée has doue Is to take one of those old levers and mount 
it on his tongue for the purpose of adjustlng the angle of hIs disk gang, In- 
stead of placing the lever where RandaU placed It. It performs the same 
function, and no other, when placed on the frame of the machine as It dld 
in RandaU's old machine. If RandaU's lever had been patented, It Is quite 
clear the Oorbin lever would hâve been an infringement. If RandaU had 
attached a rod to his lever and extended the same forward to the drlver's 
seat, so that the angle of the disk gang could be controUed from the drlver's 
seat, he would hâve had a device operating upon the same prlnciple and 
producing the same resuit as Is done by the complalnànt's lever ; and no one, 
I thlnk, would contend that it would hâve been patentable to so attach a 
rod to the RandaU lever, and hold it by any common locklng device. I am, 
therefore, dearly of the opinion that this patent must be held vold for want 
of novelty. 

The following is the argument madè hère in support of the patent : 

Whlle invention Is necessary only In the means, it Involves or contains also 
the conception in the mlnd of the inventor that the resuit can be accomplisbed 
by such means. "In ail discoveries, of course, there are two things,— there Is 
an object to be achieved, and a means of achleving that object. No inven- 
tion is required as to the object. The Invention may be In the means for 
effecting the object, whether [the latter be] old or new." Adle v. Clark, 
3 Oh. Div. 135, Wood, V. O. It is not a falr présentation of the problem to 
consider only whether a mechanlc could take an ordlnary lever and place It 
as Oorbin has placed It, in connection with the disk gangs at their inner 
ends, wlthout any quality of Invention being involved In the transaction. But, 
as stated In Adle v. Clark, before cited: "In ail discoveries, of course, there 
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are two tljlngs,— there is an object to be acWeved, and a means of achieving 
that obJéçt" , It mlgiit hâve océiirted to a mecbanlc tbat a lever could be 
placed ttâ iCbrl^ii placeâ It, but the mechaBic might npt bjive bdleved In 
advançé'âi^t wbéà thus placed the lever would accoàipilsb Uie resuit, and 
hâve aba-Udonéd the Idea. In none of the earlier constructlôiis o£ the disk 
harrowS,' Wliether èhown in patents or by evldehce of actual lise, was there 
any means 6f adjjistablllty presented whlch were capable of adjustlng the 
gangs vJ'^iilë the hàrrow was in motion and the draft of the team exCTted 
thereon. Corbln, therefore, had to détermine, flrst, that adjustability as 
againSt the draft bf the team could be cffected while the harrow was in mo- 
tion; and, second, he had to devise means for accompllshing tbe res'ult under 
the cpndltions natQed. It is obvlous, as well as established by proof, that 
there is an incalculable advantage In tiaving means for adjustlng the disk 
gangs M^hlle thè ma-chlne is in motion; and without Intermittîng the draft of 
the team. Aiid the resuit is certainly différent, as the depth of eut effeeted 
by any spécial angle can be determîned only by experîment; that is, while 
the maxihine is moving. Corblh's construction afforded not only the advan- 
tage of àdjustabillty without l.oss of time, but it àlso afforded means of de- 
termlniûJ5 the àdjustabillty reqjiired, by exhiblting, in actual expérience, 
whàt dégree of entrance into the surface of the earth any spécial point of 
àdjustabillty produced. Thefefone, "Corbln produced a new resuit In this, 
that he Hot only efCected an àdjustabillty, but concurrently therewith illus- 
trated'tJiiB depth of eut resulting therefronj. * * * It do^ not meet the 
case, thSëfore, to contend that other means of adjusting the ^àngs while the 
machine Jit'asstationary had been prevlously employed; neltber does it meet 
the casé, to insist that a lever as a means of adjustment of bther machines, 
under btiier conditions, had been previously employed. 

O. K. Offldd and John G-. Manahan, for appellants. 
Bond, Àdams, Packard & Jackson, for appellee. 

Beîorè iWOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Jnâge. , 

WOODS, Circuît Judgô /after stating the facts). , The bearing 
of the priOP art ûpon the question of noTelty and invention in Cor- 
bin's copibination may be iilustrated by suppoeing two of the older 
machines to be employed side by side, — ^the wheel harrow of Bayless, 
without îi lever, and adjùstable onlf by nieans of a movable boit, 
and thè revolving spader or cultivator of Winters, with a lever 
mounted on the tongue, ready for Hie hand of the driver in his seat. 
In that situation the advantage of one driver over the other in re- 
spect to the easy and ready control of his machine would be cleiar 
enough^ but not more ob^ous than the means bf correcting the in- 
equafity. So manifest, indeed, is the impossibUity of flnding in- 
vention in thé mère fact of a lever mounted on the tongue of a 
wheel harrow to be used in controlling the alignment of the disk 
gangs that it is not insisted uponj but it is now contended that 
it is not a fair présentation of the problem to consider only whether 
a mechanic could place an ordinary lever, as Corbin placed it, in 
connection with the disk gangs; that Corbin, as he was compelled 
to do, wënt further, and détërmined flrst the possibility, as against 
the draft of the team, of adjusting the gangs while the machine 
was in motion, then the means of doing it, and thereby achieved 
the new resuit that, concurrently with the making of adjust- 
ments of the gangs in lïiotion, the depth of the restilting eut 
is ittustrated. This argument admits by implication that it would 
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have requîred no invention to introduce a lerer into the Bayless 
harrow if intended only for the obvious advantage of enabling the 
driver, witàout leaving his seat, to adjust the gangs wlien not iii 
motion; but if done for tke parpose of making adjustments when 
the machine should be in motion, then, it is insisted, there was in- 
vention. But, the possibUity of multiplying power by means cit 
the lever being perfectiy well understood, it is idle to contend that 
Corbin did more than an ordinary mechanic could have done when 
he determined that by means of a lever properly adjusted, and 
within the limita of the movement of its short arm, the disk gangs 
could be shifted at pleasure either when the machine was at rest- 
or when it was in motion. In respect to the alleged new result, 
it is to be olbserved that, if Corbin apprehended what is now as- 
serted, he did not deem it worthy of mention in his patent As 
stated in the spécification, his object in this respect was "to pro- 
vide for the easy and rapid setting of the gangs at any desired 
angle to the line of draft while in motion or at rest;" and of the 
lever itself it is said "that, when its upper end is carried forwàrd 
to its limit, the gangs will be in a straight line for removal to and 
from the field; that when it is set perpendicularly the gangs are 
ready for pulverizing soft soil; and when it is set at its backward 
limit they are ready for the harder clay soil." It need not be sup- 
posed, however, that he had no conception of the advantage, when 
practicable, of making such adjustments when the harrow or cul- 
tivator should be in motion rather than when it was at rest. There 
was common knowledge in that direction. Every intelligent plow- 
man who, in order to regulate the depth of his plowing or the 
width of his furrow, had stopped his team to shift the whiffletree 
to a higher or lower notch of the devis, or to adjust the front end 
of the devis to one side or the other of the middle line of the plow 
beam, had perceived that the exact adjustments needed would bé 
more readUy attained if they could be made gradually while the 
plow was in motion; and more modem implements, in which levers 
are shown to have been employed for the purpose of controlling 
and adjusting their movements, have long aflorded illustration of 
résulta corresponding in some measure to that now claimed to be 
new. If it was a part of Corbin's conception that the desired ad- 
justments could be iUustrated and more readUy effected in the way 
stated, it was no more than men of ordinary expérience in such 
matters, or of ordinary knowledge of the laws of mechanics, would 
have apprehended as the probable, and indeed necessary, resuit. 

But the entire argument for the appellants proceeds on the errone- 
ous assumption that a machine or mechanical combination which 
in itself contains no novelty amounting to invention may be pat- 
entable because of some new use or resuit which is accomplished ; 
a proposition which, as we have seen, leads to the inadmissible 
conclusion that for one use or purpose a device may be public prop- 
erty and for another use may be the subject of a patent On the 
contrary, it is well settled, we suppose, "that a patent for a machine 
covers its use for ail purposes, whether anticipated by the pat- 
entée or not, and that the functions or methods of opération of me- 
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chanwml. devices are p^fcepfttimtaWa'' Appleton Màmiif g Co. v. 
$tar ïkTflJlflf g Op., 60 î'ed<)411«n<<The iQTenMon is in the device, which 
I^ay^^||aTe pne, two, or mojKeilwnctions, one of great and ànother of 
trifl^ig;;^orth; it may besetippesed to hâve a function wMch it has 
n<>t; jSie patent is upoo the devlce, and not upon the functiôns, real 
oç suppp^ed." Wester» iEl^cMc Co. v. Sperry Electric Co., 7 C. C. A. 
164, 58 Fed. 186. "A miStaJiea description, or even misconception of 
tHeQperation of a devicejjwMchisitself fltly described and claimed, 
éxnë» not vitiate a patent " - Temple Pump Co. v. Goss Pump, etc., 
Man»if'g G^., 7 C. G. A. 174,f58 Ped. 196, By the décision of the 
(^uppewe CQHrt in Collar Coj t. Van Dusen, 23 Wall. S30, 563, "new 
articles «*fi commerce are not pat^itable as new manufaôtures, un- 
iess it appeairs in: the giveni case that the production of the new 
artielç ii^yjdved the exercise of- InTention or discoyery beyond what 
was necessary to construct the apparatns for ils mannfacture or 
production." And by the sameprinciple a machine, apparatus, or 
mechanical combination, the conception and construction of which 
involved np invention, cannot bé patentable by reason of any new 
effect) iIBSnlt, or product obtained by its employment. In Fuller 
V. Yçnt^, 9* U. S. 288, it is said: "Patents for a machine will 
not be gtqstalped if the claim-i» for a resuit, the established rule 
betng thatnthé invention, if any, withili the meaning of the patent 
act, consis^in the means; or. apparatus by which the resTilt is ob- 
tained, aod not merely in the mode of opération, independent of 
the mechAuical devices employed; not will a patent be held valid 
for a pi^nciple or for an idea, or aHy other mère abstraction. Burr 
V. Duryee, 1 Wall. 531." And in Koberts v. Ryer, 91 U. S. 150, 157, 
is this jej^pression: "It is no néW invention to use an old machine 
for a new purpose. The inventer of a machine is entitled to the 
beneflt of ail the «ses to which it can be put, no matter whether 
he had conceived the idea of the use or not." To same effect 
see Stow v. Chicago, 104 U. S. 550; HeaJd v. Rice, Id. 755; Stimp- 
son V. Woodman, 10 Wall. 117; Tucker v. Spalding, 13 Wall. 453. 
If, therefore, It be conceded that Corbin was flrst to mount a lever 
upon the tongue of a wheel harrow, and that thereby a new resuit 
or advantage incident to the opération of the harrow was gained, 
yet the decreebelow was right, because, the use of the lever in 
similar machines for corresponding purposes being familiar, its 
introduction into Corbin'S combination involved no possible meas- 
ure of invention. The deefee of the circuit court should be af- 
firmed, and it is 80 ordered. 



THE ADVANÇJH, 

BRONSIÎED T. THE ADVANCB. 

(District Court, si D. New York. March 16, 1894.) 

COSTS AND FBàsr^ExTRA. AttÔTAJSCB TO CpimT OfFICBBS. 

A UMtèa'Statèa district 'àOTirtliàsiiower to make an allowance to the 
Clerfcof Me;COtirt for services refiderèfl "beyond what are required by 
law. , Siïch i compensation! allpwed la the case of a transfer by hlm of a 
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large fund from the detJosltory of court to a trust eompany; • change 
made by order of court on application of the proctors In interest, and 
for thelr pecunlary benefit, and Imposing on the clerk aâdltlonal cares, 
responsibillties, and duties. 

In Admiralty. On motion by the derk for extra allowance. 

Carter & Ledyàrd, for claimants. 
Samuel H. Ljman, pro se. ' 

BEOWN, District Judge. The removal of the deposîts în thèse 
cases from the depository preseribed by law and the régulations, 
imposed upon the clerk additional cares, responsibilities and duties 
beyond those previously existing. The change was made by the 
order of the court, upon the application of the parties in interest, 
and for their pecuniary benefit; it has resulted to their considérable 
pecuniary advantage. It was made at a time of great uncertainty 
in flnancial matters, and to the threatened préjudice of the registry 
account in the lawful depository. It could not hâve been supposed 
that thèse additional duties and responsibilities would hâve been 
imposed upon the clerk without compensation. As said by Mr. 
Justice Blatchford, in the case of The Alice Tainter, 14 Blatchf. 
225,Fed. Cas. No.196: 

"It is not reasonable that the service should be without compensation. 
As It is for the beneût of suitors, It Is reasonable that suitors should pay 
for If ' 

The right of the court to make such allowances for extra services 
beyond what are required by law has been long exercised under the 
deliberate judgment of Mr. Justice Nelson and Judge Betts, as ex- 
pressed in the rule of May 28, 1859. See former District Court 
Eules, pp. 46, 47, where it is eaid, that — 

"Upon the usages and doctrines of courts of the United States, offlcers 
called upon to render services In those courts, according to thelr rules and 
modes of practlce, for whlch no spécifie fées or costs are appolnted by stat- 
nte law, wlU be awarded compensation therefor by the courts respectively 
In whlch the services are performed, correspondlng In amount to that al- 
lowed by law In the state, for slmilar services rendered by state offlcers, In a 
like capaclty, particularly In chancery procédure. 1 Blatchf. 652; Hathaway 
V. Roach, 2 Woodb. & M. 63 [Fed. Cas. No. 6,213]." 

An extra allowance of one-half of 1 per cent is in accordance with 
ihe rule thus indicated. It is as small as would, I think, be any- 
where recognized as appropriate in flnandal transactions; and it 
is, therefore, allowed in this case as a reasonable compensation. 
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LEWIS et al. y. TRANT. 

ÎOlrcult CJourt of Appeals, First Circuit. February 23, 1S94,) 

No. 68. 

L AstiiBALTï Apfbalb — Mbthod op Revibw in Circuit Coubts of Appeau 

The provision of the judlciary act of February 16, 1875, which took from 

tha suprême court the power to review the ândiugs of fact on admirai^ 
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! !i(!ia|)peaI»;'aoe8 aot ap:ÈHy. t» the «Jrcult veoiitfts: oi appeài; àt leâàt in sô far 

b/ii at-rthéiyrrecelve such pppéais'ffbm the distrifct courte. The HâVUàh, 1 

u , hC. i©;» .iiif.TO,'^ 4» Ped. ■ 684,^' tollOWeai ■' ■' 

S. Same— Pkoops Bblow Reduced to Weitinô. 

Unless the proofs in .instance; causes in the district court whicli are 
intëi'died te review iti'tHe CTciiit court of sippeals are in some form 
reduced to writlng, or an equival.^t tliereforis fourni in tlie record, tlie 
court will décline to try ttie f acts anew. 

8, Samb— Ambndmbnts on Appbal. 

Amendments in nia|;ters of substance on appeals in instance causes can- 
not be allowed In the cii*cuit' courts of appeal. Thé Mabey, 10 Wall. 419, 
followed: ; 

4. Samb— Evidence in CtouRlf ôf Appeals. 

Touchlng further proof in the court of appeals in instance causes. 

Appeal from the District Court of the "United States for the Dis- 
trict of Massachusetts. ' 

Thèse are two admirait^ cases brougHt to recoYer damages arising 
ilrom a collision in Boston' ïiarbor Aprjl 27, 1892, between the steam- 
ship Philadelphian and the schponer Lizzie Williams. The libel in 
the flrst case was filed May 31, 1892, by the members of the crew 
of the Lizzie Williams and one Joseph Welch, also on board the 
Lizzie Williams at the time of the collision, to recover for loss of 
Personal effects and for other damages resulting from the collision; 
aud ^;h^ |îb^l îfi the secotià case was flled June 1, 1892, by Otis H. 
Wiley and oîthers, owners of the Lizzie Williams, to recover loss of 
vessel and( pther damages resulting from the collision. The two 
cases wérei consolida ted by order of the, district cOurt, and on Feb- 
tuary 8, li§p3, the libels were dismissed with costs. The libelants 
jointly appëâled to the circuit court; of appeals, and duly entéred 
their aljpeatî,* March 24, 189?. Deceniber 7, 189^, the appellants 
filed this motion to introducé iàdditiorial évidence, and the same haa 
been héard ,pii brief s and oral ai'gumént. 

Frédéric Dodge, for appellants. 

L. S. Dabfii^ aiid F. Cùriningham, for appellee. 

Before OOLT and PTJTNAM, Circuit Judges, 

PUTNAM, Circuit Judge. , This is an application for leave to 
take and flle ;further pro<if in this court on an admiralty appeal. 

Section 11 bf the act estâblishing this court directed that aU pro- 
visions of lâw in force, rëgulàting the methods and System of review 
through appeals or writs of error, shall regulate the methods and 
System of appeals and writs of error provided for in that act in re- 
spect to this court. The act of February 16, 1875, (18 Stat 315,) 
took from the suprême court the review of iindings of fact in ad- 
miralty appeals; but it was necessarily limited to appeals from the 
circuit courts, as those courts alone were directed by that statute 
to flnd the f acts lu such Wkj as would ïeilder it practicable for the 
suprême court to dispose of questions of law only. Therefore, it ia 
not applicable ,to this court, at least in so far as it xeceives appeals 
•in admiralty from the district courts; àhd such has been its uni- 
form practica! coûstructioû, not only with référence to such appeals. 
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but also with référence to those froni circuit courts. The Havilah, 
1 C. C. A. 77, 48 Ted. 684 

Section 30 of the act of September 24, 1789, (1 Stat. 89,) contem- 
plated that, on appeals in admiralty from the district to the circuit 
courts, the samé witnesses who were examined in the former might 
be re-examined i^i the latter. It enacted, that the testimony of any 
witness might be taken down by the clerk of the district court, to 
be used in the circuit court, unless it should appear that, for the 
reasons therein stated, the witness could not attend the trial on ap- 
peal. This provision of law was omitted in the revision of IStî; 
but there is nothing in its omission to indicate any change of legis' 
lative intention in the particular referred to. It was probably re- 
garded as rendered unnecessary by Eev. St. § 862, although the Com- 
missioners are sUent on thia point See Blease v. Garlington, 92 
U. S. 1, 6. The suprême court bas promulgated anew, since the Ee- 
vised Statutes, rules of practice in admiralty Nos. 49 and 50, contain- 
ing the sanie récognition as the act of 1789 of the right to tafe 
proofs de novo in admiralty appeals in the circuit court. 

The counsel hâve cited many authorities touching the proposition 
that formerly an appeal was to be regarded in the circuit court as a 
proceeding de novo, in which new proofs might be taken ad libitum, 
without référence to the proceedings in the court appealed from, 
unless so far as the proofs there had been preserved and transmittéd 
to the appellate tribunal. We think the proposition is established 
in its gênerai aspects, not only by the statute of 1789, already re- 
ferred to, but otherwise. This resuit necessarily flows from the fact 
that there has never been any statute, nor any rule of the suprême 
court, providing for the préservation of the proofs taken viva voce 
in the district court, except the statute of 1789, and in most cir- 
cuits there has been no rule of either the district or circuit courts 
for that purpose. Therefore, notwithstanding some apparent ex- 
pressions of Judge Story otherwise, through a récognition of the 
rules of the civil law, we accept for this, in its ftiilest sensé, the 
language used in The Lucille, 19 Wall. 73, and repeated in The 
Charles Morgan, 115 U. S. 69, 75, 5 Sup. Ct. 1172: "A new trial, 
completely and entirely new, with other testimony and other plead- 
ings if necessary, or if asked for." If The Saunders, 23 Fed. 303, 
and The Stonington and The Wm. H. Payne, 25 Fed. 021, hold other- 
wise, it must be attributed to the fact that in the southem district of 
New York there has existed, since 1838, a System of rules providing 
carefuUy for the préservation of proofs in the district court, and 
touching their use on appeal, and to the further conséquent fact 
that under thèse rules the practice, in that district, of preserving 
the proofs in the court of flrst instance, is so unif orm that the possi- 
bility of their not being preserved would not be likely to impress 
itself on the court. 

In The Stonington and The Wm. H. Payne, Mr. Justice Blatchford 
merely foUowed The Saunders, without approving it. He neces- 
sarily disapproved it in the following, which is found in Irvine v. 
The Hesper, 122 U. S. 256, 266, 7 Sup. Ct. 1177: 
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"The (itilpiafflts not havlng appealpd t» (he drcult court, it is sïiggestea that 
théyàfé'liàBlè tôt at leâst the àmolint awarded by the district court, and 
that the circuit court could not reduce that amount, but had jurlsdiction, 
on th© sactiiMl appéâl, only to iriérease it. W is well settled, however, that 
an appçajjikij^pilralty from the fllptrlct court to the circuit court vacates 
aitogethgr ,mp iecree of tlie district court, and that the case Is tried de noyo 
In thecifctitt'teurt. Yeatbil v. Ij. S., 5 Orànch, 281; Anon., 1 GaU, 22, Fed. 
Cas. N6.''444; 'The Roarer, 1 Blatchf; 1, Fed. Cas. No. 11,876; The' Saratoga 
y. Four.Hundrea aBd Thlrty-Bight Baies of Cotton, 1 Woods, 75, Fed. Cas. No. 
12,356; The JjuGille, 19 Wall. 73; The Gharles Morgan, 115 U. S. 69, 75. 5 
Sup. Ot-iita. (We do not thin^ that the fact that the claimants did not 
appeal (roiri the decree of the district court altéra the rule. Wheu the libel- 
ants app&alëd,< tbejr did so In vlew 6f the rule, and took the risk of the ressult 
of a trial of the case de novo. The whole case was opened by thoir appeal, 
as much as It would hâve been If bolji parties had appealed, or if the appeal 
had beea takén only by the claimants." 

It follewa, therefore, that, wbatever may bfe the rule in prize 
causes, tthefîOecessitiea of the pomtlon, whiie admiralty appeaJs were 
by law ta^ea from the district iothe circuit courts, rendered inap- 
plicable, in the latter courts, theipeculiar prinçiples of the civil 
law touching uew proofsion appeal. :]s"either do wé find any référ- 
ence to theicivU laW in the later adjudications of the suprême court, 
concerning ûew proofa ; Oa appeal. to that tribunal in admiralty 
causes on the instance: slde. No conclusions were drawn from it 
in The Mabey, when flrst'repOrted in 10 Wall. 419. So, the practice 
of the suprême court in refusing Substantialameûdments in that 
court in iustance causes in admiralty, as further stated in The 
Mabey, (page 430,) was certadnly not In harmony with the civil law, 
which W8« libéral in that respect on appeal. The Marianna Flora, 
11 Wheatt 1, 38. The reluctance of the suprême court in regard to 
eaeh particularno doubt grew out of the contemplation of the prac- 
tical difflculties which would otherwise surround it and its litigants, 
though in the second rdport of Tbê Mabey, 13 Wall. 738, it was fur- 
ther said that, if parties) were induced to keep back their testimony 
in the subordinate courts, the effect would be to couvert the suprême 
court into a court of original juriadiction. Thefefore, the substan- 
tial questions which we hâve nOW to consider are whether that part 
of the act establishing this court which directs that certain pro- 
visions of law regulating appeals shall apply to appeals to it, adopts, 
(or the purposes now under considération, the methods and System 
relating to appeals to the suprême court, or those relating to appeals 
to the circuit courts, andi if the former, whetJter we should, for con- 
venienee, adopt rule 12 of the suprême court, touching further proof , 
or what, for convenience^ We shonld promulgate in lieu thereof. 

As the appeals which we hâte to consider come in large part 
from the circuit courts, it is to be presumed that out proceedings 
touching them are, so fan as practicable, regulated by the provisions 
of law concerning appeals from that court, and nOt those to it Eule 
8 of this court, framed with the approval of the justices of the su- 
prême court, confQÇiningouy practice to that of the latter court, 
so far as applicable, Cftwies a strong implication in that direction; 
and we haveno dqijbit on the point, Neither hâve we any doubt 
that the closing paragrfijih of Rev. St, § 698, prohibiting the recep- 
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tïon of new eyidence in the suprême court on appeal, eicept in ad- 
miralty and prize causes, and the implication whicli it contains, ap- 
ply to this court. The àct of February 16, 1875, already referred to, 
rendered that paragraph inapplicable to appeals from the circuit 
courts to the suprême court, but left it in force with that exception, 
and did not repeal it Neither hâve we any doubt that the aot of 
March 3, 1803, (2 Stat. 244,) now Kev. St. § 698, and elsewhere, ap- 
plies to appeals to this court. In 1833, Judge Story held in The 
Boston, 1 Sumn. 328, 332, Fed. Cas. No. 1,673, that this statute re- 
quired proofs in the circuit court, in cases intended for appeal, to 
be reduced to writing; and accordingly, June 8, 1846, several years 
before the suprême court promulgated its admiralty rules 49 and 50 
on the same topic, he directed as foUows: "In ail causes in ad- 
miralty the testimony shaJl be in writing, unless, for spécial cause 
shown, the court shall allow witnesses to be examined oraUy upon 
the stand." This is now known in the rules of the circuit court 
for this circuit as "Additional Eule 10." 

Conk. Adm. Pr. (2d. Ed.) p. 422, and séquence, criticises Judge 
Story in this particular; but the criticism is practically limited to 
his requirement that the new proofs should be by dépositions, as on 
page 425 the work cites without disapproval — ^indeed, with qualified 
approval — ^a rule of long standing, in fact since 1838, in the second 
circuit, requiring proofs in the circuit court to be reduced to writing 
from the notes of the trial. Moreover, it appears by the Addenda 
to the treatise under considération (page 608) that the leamed au- 
thor omitted to consider in the proper place the suprême court rules 
in admiralty Nos. 49 and 50. As thèse were adopted in 1851, they 
must hâve found their support in the act of 1803, because so mucli 
of the act of 1789 as required the examination of witnesses in open 
court was not expressly repealed untU the re vision of 1874, § 862 
Blease v. Garlington, 92 U. S. 1, 6. 

We are therefore satisfled that the act of March 3, 1803, in its re- 
vised form, (Rev. St. § 698,) with the practical construction put on it 
by Judge Story and by the suprême court rules in admiralty Nos. 
49 and 50, so far as it required that the proofs in the court of the 
flrst instance be in some way reduced to writing in cases intended 
for a review of the facts on appeal, applies to appeals to this court. 
We hâve, however, no power to prescribe rules for the district courts, 
as Rev. St §§ 862, 913. vest this in the suprême court, and it has 
in no part been transferred to us. We will notice that matter in 
the rules which we intend to promulgate with this opinion; but in 
any case in which ail the proofs are not reduced to writing in the 
district court, and no équivalent is found in the record, we hâve no 
power except to décline to try the facts anew. Moreover, the rules 
to be promulgated herewith must not be construed as permitting 
taking anew oral proofs taken in the district court, and not pre- 
served in the record. 

We agrée fully with the court of appeals in the second circuit 
that the power given by the second section of the act creating this 
court, to establish rules and régulations for the conduct of its busi- 
ness, authorizes us to promulgate rules covering this topic, to stand 
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^ov tfrîsFjjCqçrt fta ;tbe .wBifepie court uute Ko. 12, tonching fnrther 
pr^tiDj 'dlfat cç^rt, Btood for it ; The hi»to^ of tMs rulé^ and of the 
praçlike; qf t^e suprême, çonrt out of which it arose, and also the 
ïiistQry (jfîits application with référence to the discrétion which that 
court has, usgd in regard to the autàorization of further proofs in 
partièij^p cases, show that the whole Silbject-matter is flexible, and 
mplds itself ! to the pecnliar necessities of the appellate tribunal 
aiid of: ita Ejuitors, as thej change f rom time to time. The rule waa 
not a4opted till 1817. 2 Wheat vii. Prior thereto, witnesses were 
sometinîes esamiued viva yoce in the suprême court. U. S. v. The 
XJniony 4 Oanch, 216; The Çamuel, 3 Wheat 77. The gênerai prin- 
ciple r^quîring.spjne "excuse satisfacttayto the court" for not tak- 
ing, ii^ the; court below, the proofs asked to be taken in the suprême 
court, isisullc^ently stated in The Mabejr, 10 Wall. 419, 420. It is 
also well lejiprepsed by Judge Storjt in/ Cdflan r. Jenkinsj 3 Story, 
108,,l2|5,;P|Efd. Cas. No. 2,948>;to the efCect that the appellate tribunal 
ought to be "very cautions în admitting any new matters." Thé 
ampiint Qfbusin^s in tshis court does not riequire that in the rules to 
be ,proj«iplgï»ted on thig topic we should do morè than protect the 
sprit Qf; the^ citations, and guard litigants from delays in the trial 
ofappeal^i :,;;:'; >-•• : - .*■ 

FoUowlng The Mabey, 10 Wall. 419, amendments in matters of 
substaaoe ou lappeals in instance causes cannot be granted in this 
court, and Wltb "référence to that topic we must follow the pi-actice 
laid down in that case. Page 420. 

In considération that the practice touching the subject-matter of 
this opinion has not been settled heretofore, we hâve not particularly 
scrutinized the circumstances of this application- The Mabey, 13 
Wall. .788, 741. 

The mcrtion to introduceadditional proofs, âled December 7, 1893, 
is allowed. 



m re HUMBOLDT LUMBBR MANUF'BS" ASS'N. 
(District Court, N. D. Callfornla. February 21, 1894.) 

r No. 9,102. 

1. Dbath bt WaoNflPOi- Aci^-^Jtjbisdiction— High Sbas. 

Code Olr, Froc. Cal, § 3t7, provides that, where the death of a person 
Is causefl by ttie wrongful act of another, the heirs or personal repré- 
sentatives ;of the deceased may malntaln an action for damages against 
the<pei!80ti $o causlng the death. Ths; constitution and Political Code of 
Callfornla fty the; western bonndary of the stàte, and of Its countles, on 
' thie PàclflC'oceàn, three miles west of the shore Une. ffeW, that the ter- 
ritorial' Jôrisdîctipn of the state extendsover this three-mile belt, and 
• sucb:séctloili»7iT gives a rîgbt of action for Wrongful death occurring on 

the hlgb; seap t^o miles from the sborei 
S. ADMii^Aii^y— LiMiTiNQ LiABrLrrr-^DBATH'BY Wbongful, Act. 

The deàtn ôf a person was caused by the capsizing of a schooner two 
miles from the shore Une of Humboldt county, Cal. The crew were 
drôwned, and the personal représentatives of some of them brought ac- 
tions In the state court against the owners of the tug which had the 
schbonei- In tow at the tittie of the accident: BelA, tbat the admiralty 
, court for the proper district has jurisdictiou to stay such actions, to de- 
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termine the liabllity of such owners tinder the limitation of Uabllity act, 
and to enf orce the rlghts that accnied to snch représentatives under the 
lawB of Callfornia by reason of the acts complalned of. 

S. Bahb — Négligence— Evidence. 

The schooner Fldelity, in tow of the tng Printer, was capslzed while 
Crossing Humboldt bar, and ail hands drowned. This bar is so shlfting, 
and the channel in conséquence so uncertain and dangerous, that it can- 
not be navigated without a skillful pllot. At the tlme of the accident 
the tide was strong ebb, running four knots or more an hour, and there 
was an adverse wind, blowing about nine knots, which was strong 
enough to back the el)b tide. The bar was extremely rough, the sea 
breaking In six or seven fathoms of water. The captaln and mate of 
the tug testifled that the schooner was capslzed by an unexpectedly 
heavy sweU, becatise she had no ballast, but they dld not prétend to 
hav« discovered this when they took her In tow; and she had made a 
voyage of 500 miles bef ore reaching the bar, in a stormy season. A num- 
ber of pilots and seafaring men testifled that the condition of the barat 
the tlme made it imsaf e to attempt to tow across it, and the lifébbat 
wa8 unable to reach the capslzed vessel. Beld, that the accident was 
âne to gross and inexcusable négligence on the part of the master of the 
tug. 

4, Bamb— LiMiTiNO LiABniiTT— Pkivitt of Ownkk. 

On a libel for damages, the question whether there was not such prlv- 
Ity between the owner and the master in the négligence of the latter 
as to take the case ont of the provisions of the llmlted liabllity act wlll 
not be considered whcn the amount of damages proved is less than the 
stlpulated value of the vesseL 

C Same— Mbasuhb of Damages. 

Under Code Civ. Proc. Cal. § 377, which provides that for the death of 
a person by the wrongful act of another "such damages may be given 
as under ail the circumstances of the case may be just," $7,000 is just 
compensation for the death of a sbipmaster, aged 35 years, whose wages 
were $100 per month, and who left a widow and two children; and 
$5,000 for the death of a ship's cook, aged 39 years, who received $50 
per month, and left a widow and three children. 

In Admiralty. Pétition -of the Humboldt Lumber Manufacturera' 
Association, charterer of the steam tug Printer, for limitation of lia- 
bllity under sections 4282--42S9, Rev. St. U. S. Claims interposed by 
Olivia Christopherson et al. and by MathUda O. Pederson et al. for 
loss of life, and by George W. Rager et al., part owners of 9-32 of the 
schooner Pidelity, for the loss of said vessel, alleged to hâve been 
caused by the gross négligence and unskillfulness of the master of 
the steam tug Printer, in towing the Fidelity over Humboldt bar 
on November 16, 1889. 

S. M. Buck and Milton Andros, for petitioner. 
J. N. Gillett, L. M. Bumell, Henry L. Ford, H. W. Bradley, and 
J. F. Coonan, for respondent. 

MOEROW, District Judge. On the 16th day of November, 1889, 
the schooner Fidelity, while being towed from the Pacific océan 
into Humboldt bay by the steam tug Printer, was capslzed on Hum- 
boldt bar. The captain and ail hands on board the schooner were 
drowned, and the vessel itself drifted away, and became a total loss. 
On March 17, 1890, the Humboldt Lumber Manufacturers' Associa- 
tion, charterer of the steam tug Printer, filed a pétition in this 
«ourt, Betting forth the loss of the schooner Fidelity, and alleging 
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that threesepacal» açt|oij^,](iadJ)eeï^ commenced against. the peti- 
tioner in tji.§ flupèrior GOï(rt pf ISuBafeolcli county by persona claim- 
ing damages aggr^ating f7g,000, eharged to bave accrued to plain- 
tiffs by reason of the loss of the liyes of the master and two of tbe 
employés of the schooner Pidelity. Petitioner also alleged that it 
was i^ifonnëd and beliéyed that other persons wonld Claim dam- 
ages fo^ the loss of life àiad property in said disaster, and that it 
desired to contest its liability, and the liability of the steam tug 
Printerj for the loss of the schooner Fidelity, her cargo, master, and 
creijv, |a^d also to claim the beneflt of the limitation pf petitioner's 
liability pinder the provisions of sections 4282-4289, inclusive, of 
the Eeivised Statutes of the United States. Thereupon an order 
was eriteted by the court clting ail persons who had sufleïed any 
loss or dpmage by reâsoi^bf theloiss of the schooner Fidelity to 
show cg,ijsê Tvhy an apppajsément oJf the tug Printer should not be 
made, and; why the petitioner should not hâve such other and fur- 
thér relief in the premièeâ'aS might bè meet and'-propèr, and, in 
the mean time, aU persons who had brought suits against the peti- 
tioner were rœtrained 'î(iiâ enjoined f rom the prosecution of the 
satûë, âisll^efe also the commencement and prosecution of ail and 
any suits against the petitioner as owner or charterer of the steam 
tug Printer/ «aiid in rem -against the steàm tug PrihteT, for and on 
account of any loss or damage arising' from the loss of the schooner 
Fidelity. On May 1, 1890^ Henry Wplfj an administratop of the 
é^ate of oaé Who had pefifîied by reason, of the disaster, and who, 
prioj? to tlie flling of the-petition in this case, had commenced a 
suit in the State court for damages àcctiiiiig to the estate by rea- 
'Bon of such lôSs, filed hii? answer and exceptions to the pétition of 
the Humboldt' Éumber jt^inùfactnrers' Association, depying, in ef- 
fect, the jurisdiction of this court, and claiming, further, that, if 
■*he OOTirt had ^juWsdictioii, the petitioner was not entitled to the 
bënefit of the limited liability act, becàuse the tug Printer, as he 
alleged,, was! not engaged iii Interstate commerce, and therefore was 
not subject to the nationalj but to the local or statë, law. The ques- 
tions raised were argued before the late Judge Hoffman, and, on 
iie 7th of May, 1890, the abswer and exceptions wère overruled. 
On July 29, 1890, the matter was referred to Southard Hoffman, 
to appraise the value of the tug Printer, and such pi'oceedings vsrere 
thereafter had that on August 22, 1890, the commissioner filed his 
report, appraising the value of the tug at |22,500, which appraise- 
ment was confirmed by the court on September 5, 1890. On Oc- 
tober 6, 1890, an admiralty stipulation in the sum of 122,500 was 
given and filed. On October 7, 1890, an order was made and filed 
that a monition issue against certain persons therein designated. 
"and against ail persons claiming daipages for any loss, destruc- 
tion, damage, or injury suffered by ^tljem or any of them, or suffered 
by any décèdent represepted by them or any of them, by reason 
of the loss apd/d^truçtipn of said schooner Fidelity," citing them 
to appear before tte epî^fitt and make due proof of their respective 
claims on opJbefpre ï?^biina,ry 3, 1891. The monition wfts issued, 
published, and ^erved ,aà directed by, the court, and returned and 
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flled onJanuary 3, 1891. February 2, 1891, thefolloMng an&wers and 
claims were flled: Claim of Olivia Christopherson et al., damages 
for cau^ing death of Capt L. H. Christopherson, Who was on 
the schooner Fidelity when she capsized, and was then drowned, 
$25,000. Claim of Mathilda O. Pederson et al., damages for caus- 
ing death of Hans. C. Pederson in like manner, |25,000. Also, 
«laims of part owners in the schooner Fidelity, as foUows: George 
W. Eager, 1-16, |1,200; William Wallaee, 1-16, f 1,200; William F. Mc- 
Daniels, ,1-16, $1,200; Henry Axton, 1-16, $1,200; J. W. Freese, 
1-32, $600. No claims were flled by the other part owners, and no 
«xplanation is fumished why they hâve failed to do so. 

The case having been tried upon the merits and submitted upon 
briefs, it is now before the court for détermination on the questions 
of jurisdiction and the liability of the petitioner for whatever dam- 
ages may hâve been sustained by respondents by reason of the 
disaster. In the case of The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 
140, it was held tbat, in the absence of an act of congress or a state 
statute giving a right of action therefor, a suit in admiralty could 
not be maintained to recover damages for the death of a human be- 
ing caus^ by négligence. The right of action in this case is 
claimed under the state law. The Code of Civil Procédure of this 
«tate provides as follows (section 377): 

"Wtien the death of a person, not belng a minor, is catised by the wrong- 
iul act or neglect of another, hls heirs or personal représentatives may main- 
tain an action for damage against the person causing the death, or if snch 
person bè employed by another person who is responsible for his conduct, 
then also against such other person. In every action under this and the 
preceding section, snch damages may be given as under ail the circumstances 
■of the case may be jusi" 

The petitioner claims that in this case the alleged négligent act 
was on the high seas off the coast of Califomia, and without the 
limits of any county of the state. The évidence shows that the place 
of disaster was on Humboldt bar, ofî theentrance toHumboldt bay. 
The master and mate of the tug Printer testify that they had nearly 
deared the bar, were on one of the last swells, when an unusually 
and unexpectedly large swell suddenly arose behind the Fidelity, 
and lifted her stern out of the water, and she capsized. The master 
fixes the place of the catastrophe as "just inside the bar, about two 
miles off tJie entrance to Humboldt bay, on the Pacifie océan." Fla- 
herty, employed at the life-saving station on North spit, Humboldt 
bay, which is in full view of the bar, fixes the distance from where 
the Fidelity capsized to the océan shore at one mile and a quarter 
or a mile and a half. Kobert Hennig, keeper of the life-saving 
station at Humboldt bay, says that the station is right in plain sight 
of the bar, and fixes the distance in a direct line from the station 
to the bar at one mile and a half or two miles. 

From this testimony I find as a fact that the schooner Fidelity 
capsized on Humboldt bar; that the vessel was inward bound, and 
at thCitime was opposite to the entrance to Humboldt bay, and at 
a point not greater than two miles from the shore. The disaster 
oqQurred pp the high seas, within the admiralty and maritime juris- 
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diç^OQ of the United States. Did it also occur witbin Hie teprîtorial 
limits of the etate of California? 
; Xn Article 21 of the ^constitu tien of the state of dalifornia, the 
boupdary of the state along the Pacific océan îs described as fol- 
lows (section 1): "* !* * thence running west and along said 
boundary Une to the 'Paeific océan, and extending therein three Eng- 
lish; mites; thence running in a northwesterly direction and follow- 
ing the direction of the Pacific coast to the forty-second degree of 
north latitude." Section 33 of the Political Code of the state fixes 
the territorial jurisdiction of the state as foUows: '^The sovereignty 
and jurisdiction of this state exteiids t© ail placés within its boùnda- 
nes as^.i^tablished byithe constitution, * • V The shore 
boundary of Humboldt eounty, as provided in section 3914 of the 
Politicfil Code, is as foUoiws: "* * * thence west, on said line, to 
the Pacific océan; thence northerly, i along the oceàn shore, to the 
place ofbpginning." In, section 3907 of the same Gode, itis pro- 
vided ^sfollpws: "The words 'in,^ *tO,' or 'from' the océan shore 
mean a ipoipt three jniJes from shore. The words 'along,' 'with,' 
*by,' or 'on' the océan shore mean on a line parallél with and three 
miles froiftrsjiore." iWhat is the effect of such! constitutional and 
législative j pwjvisions respiecting the tights of parties, trader the laws 
of the state, where the shore limits of the statè are thus involved? 
In Wheajtpn's International Law (section 177) the maritime terri- 
torial jupisdiction of ah independent nation is defined as foUows: 

"The nJàritlme territory of every state eXtends to the pQrtS, harbprs, bays, 
raouths of Wvers, and adjacent parts of the sea Inclos^d by headlands, be- 
longiBg to 'the same state. The général' tisage of natipii^ Spiperadâs to this 
estent of territorial jurisdiction a distànèë of a mariije lèagUe, or as far as 
a cannon shot will reach from the shore, along ail the coasts of the state. 
Within the?e limits, Its rights of property and territorial jurisdiction are 
absolute, and' éXcludè those oif every otlier naf ion." . 

In Manchester v. Massachusetts, 139 U. S. 264, 11 Sup. Ct. 559, 
it wàs held, under a state statute similar to that of California, that: 

"The eitent of the territorial Jnrisdiction of Massachusetts over tîië sea 
adjacent to Its coast is that of an Independent nation; and, except so far 
as any right bf control over this territory bas been granted to the United 
States, this control remains wltb the statè." 

Thecourt say further: 

, "Within : what are generally Tecognized as the territorial limits of states 
by the law of nations, a state can deflnç Its boundaries on the sea and the 
boundaries bf Its counties." 

This authûrity clearly establishes the validity of thé constitutional 
and législative provisions of the state of California flxiiig her bound- 
ary, and that of Humboldt eounty, along the Pacific océan at a 
distance of three English mUes from the shore. To this boundary 
extends the jurisdiction of the state. XJ. S. v. Bevans, 3 Wheat 336. 
But does it foUow that the laws of the state can create a liability 
in a marine case arising on the high sea s within such boundary? 
In the case of Butler v.r Steamship Co., 130 U. S. 527, 9 Sup. Ct. 612, 
Mr. Justice Bradley suggested a doubt upon this question, but ex- 
pressed no opinion. In the case of The Corsair, 145 U. S; 335, 12 
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Sup. et 949, this doubt was in a measure removed. But in the 
récent case of The City of Norwalk, 55 Fed. 99, Judge Brown, of the 
southem district of New York, reviews this question in an elaborate 
opinion, in which he points ont that in Steamboat Co. v. Chase, 16 
Wall. 522, and in Sherlock v. Alling, 93 U. S. 99, the suprême court 
had substantially decided the question in favor of the authority of 
the State to create a liability of this çharacter. He further dé- 
termines that this liability may be enforced in admiralty by a libel 
in personam. The opinion contains a full discussion of the question 
in ail its bearings, and the conclusion reached is supported by 
abundant authority. The case at bar is in the nature of proceed- 
ings in personam. The petitioner was being prosecuted in the state 
court for the loss of life and property. It has brought aU thèse cases 
hère, and asks this court to détermine its liability by ^d^tue of the 
limited liability act and the rules of the suprême court thereunder. 
The fact that it also seeks to limit its liability to the value of the 
tug employed in the service out of which the liability is charged to 
hâve arisen does not change the form or çharacter of the action. 

It has been further urged, as a ground for applying to this case 
the law of this state, that the petitioner was a corporation organ- 
ized and existing under the laws of the state ; that the persons 
who lost their lives in the disaster, and for whose death claims 
hâve been presented, were résidents of California; that the tug 
Printer was registered at the customhouse at San Francisco, and 
that the Fidelity was enroUed and licensed at the customhouse at 
Eurêka, Cal. None of thèse facts exeept the last appear to hâve 
any jurisdictional signiflcance. In Shearman & Kedfield on Négli- 
gence (paragraphs 124-140) the law relating to the remedy for in- 
juries causing death is discussed. In paragraph 131 it is said that : 

"It makes no différence In this respect tbat both parties to the injury 
were cltlzens of the state by which the statute was enacted, or that the 
wrongdoer was a corporation chartered by that state, or that the négligence 
causing the injury was a breach of a contract entered Into In that state, or 
that the décèdent was brought into the state while living, exeept In Mlch- 
Igan. But, If the accident happened upon a vessel at sea, the statutory 
action will Me If the vessel was at the tlme wlthin the maritime jurisdlctlon 
of the state enacting the statute, or if the vessel was owned and duly reg- 
istered there." 

I am of the opinion that this court has jurisdiction to détermine 
petitioner's liability in this case, and to enforce whatever rights 
may hâve àccrued to the respondents under the provisions of the 
statute of the state; and I base this opinion chiefly on the fact that 
the vessel upon which the accident happened was, at the time, 
within the territorial jurisdiction of the state of California. 

The Fidelity was a flat-bottomed schooner of light draught, buUt 
for the coasting trade. She was designed particularly for the lum- 
ber business, and her carrying capacity was in the neighborhood 
of 275,000 feet. She was constructed at Eurêka, Cal., in 1881, at 
a cost of about $19,000, and was enroUed at the customhouse in 
Eurêka. At the time of her loss she was in good repair and sail- 
ing trim, and her value at that time was about $12,000. For some 
v.60F.no.3— 28 
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time i)ri6i''èo the disastèr^ she Iiaiiî Béeïi runhiné* rég[ularly bè^ëen 
Eùrdtia^^aM'èaiïtà, Barttàta; ^ttgf' dOwn ladjeii Witt a éargo of 
Itmiber, 'ftria returhîng in ballast 'Slietisualiy:Ca*rriédabout 20 
tons ofi 'ballast. Her master Waè-foffeL. H. OhtittpïitierBbn, who, 
at tàe Wné 6f the disaster,' w^s tûttking his second Mp into Hum- 
boldt bjÉty; The Prihtep ifi a stéftaÉffi'tti^ of abôut llO tons gross 
measùrèmënt (aboat 52 tous net). At thé time of the loss of the 
schooner ï'idélity, she ^tfàs a; néAV beat, or nearly so,; being not quite 
a yeaP l6Mi ghè was Wéll tacMM and appaMed, stàunch ahd 
strong, àûd in thorough working order for the purpôàes of towing 
vèsselS'toïUid froiti Htiftboldt bay; She was then uhder charter 
by the finmboldt LumbeP Manufactoi^rs' AssoCiatioB, and was com- 
manded by Capt. E. J. lawson. Hlïïhboldt bar, the place of the 
disaster,; is ofif the entraince to Humbôldt bay. It cannot be accu- 
ratèly deaoribed, becauSé; ît was in 1889 undergoing âlmbst constant 
chanè^èsi -The entrancé cilannel had beén known to shift its courge 
withiû 24f hours, àDd!#hile its leil^h might be> at one time one- 
half a rail©, at anothfep pei-iod it Might be a mile and a half, or 
more; whilé one day thé passage would be tortuons, at another it 
wonld be fûmost straight. This was due to the almost incessant 
shifting ofifiand, and tt> the prevaleiicy of shoals. For thèse rea- 
sons, the'fentrance was considered daûgerous, and havigation orer 
the bar ahd through tà^é channel difflcult and, at timesj more or 
less hazaffdous. The dangers attending the passage over the bar 
depended^of course, in aï great measute upon the stâte of the wind 
and tidê and the incoming swells. Bnt the évidence establishes the 
fact tiiatt ail attempt to cross it and get into Humbôldt bay was, to 
one uhac<ïoainted with its nature ând peculiarilâes, and unassisted 
by a pilot, à reckless and daring undertaking,' and référence îa 
made iii the^ testimony to attempt3,of a like character which had 
resulted ia loss of both Jife and veéseL The ordinary dictâtes of 
prudeneei and of good seamanship would compel the invariable em- 
ploymént ôf an experîehtfed and skillfnl pUot, one thôroughly con- 
versant vii'jii the pecùiiâirtties of this bar, and ever on the alert to 
acquaint minself with its deflections, clianges, and peculiar dan- 
gers. The witnesses ail agrée as to its dangerous character. Fla- 
herty, of the life-saving station, says: "It is a very dangerous bar. 
* * * ^hifting sand and shaUow water," Bope, a bar pilot, 
says: "it js a rough bar, liable to change insidç of twenty-four 
hours. ^ * * It is a dangeroiis bar, providing a man don't know 
his workç" , Bùhne, a bar pUot of long expérience, testifles that it 
is a daiifè^i^plis bar, ôwing to shifting sands and shoals. Hansen, 
another Dar' pilot of long expérience, sayâ: "We sailors call it a 
treacherous bar." Smith, assistant United States éngineer, says: 
"That ye8Lr;;(l.â89) it was yery shiftin;ê.'' , The Pacific Coast Pilot, 
an offlciàl publication prepared and pubiished by the United States 
coast a,jidgëbdetic survey for the use of mariners, has this to say 
concerhing Hnmboldt bar: 

"Llke the entrances to ail the rlyers amd, bays.on this ,coast, this has a 
bar, wliicb undergoes Irregulàr changes, ^epending much upon the preva- 
lence, direction, and strëngtli ôf the wlnd àûB swell, upon thè direction of 
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the ebb current tlirough the entrance, and, doubtless, upon the volume of 
fresh water brought do-wn by the streams entering the bay. The depth of 
water on the bar ranges from twelve to twenty-four feet at low water. The 
width, direction, and position of the bar vary Irregularly. The north and 
south spits also eut away and re-form. From experiments made in 1854, 
we found the ebb current In the channel to run three miles per hour, with 
a maximum velocity of four and flTe miles between the north and south 
points of the entrance. Under the above varying conditions of the bar and 
channel, no sailing directions can be glven, because changes may occur 
immediately after an examlnation. As the bar bas always had the services 
of superior pilotage and towage, the best advice we can offer in regard to 
entering the bay is to walt for the pilot tug. When vessels are seen ap- 
proaching the bar, a tlag Is hoisted on the flagstafl on Red bluff, and the 
tug goes out to tow them in; if the bar is heavy, and the tug cannot cross 
It, yet considers it safe for the vessel to cross, she lies close inside the bar, 
and sets a signal at the masthead for the vessel to run for. A stranger 
should not under any circumstances attempt to cross the bar without a 
pilot There are several powerful tug», with sliillful pllots." 

It is to be observed, however, that while the bar and channel 
are subject to thèse marked changes, and the entrance to the h'dj 
therefore shifting and dangerous under certain conditions, neverthe- 
less a careful and skillful pilot, famUiar with the locality and pro- 
Yided with a good tug, could, by selecting a proper state of wind 
and tide, tow a vessel either in or out of the bay without risk of 
disaster. The witness Boue, who had been on the bar 16 years, 
and for the last 5 years as a pilot, testiiies that he never lost a ves- 
sel with a hawser on board, "This was the flrst time," he says, 
"that a vessel was lost with the hawser on board." 

On the morning of the 16th day of îsTovember, 1889, at about 6 
o'clock, the tugs Printer and Kanger, employed by the Humboldt 
Lumber Manufacturers' Association, and the tug H. H. Buhne, con- 
trolled by H. H. Buhne, who was running in opposition to the Hum- 
boldt Lumber Manufacturers' Association, proceeded from Eurêka 
down to the entrance of Humboldt bay. ïhe Printer was in com- 
mand of E. J. Lawson; the Eanger, of one McKinnon; and the H. 
H. Buhne, of J. Hansen. The Printer and Eanger went down, in- 
tending to tow out two lumber-laden steam vessels, but they failed 
to make the attempt because, as the witness Tibbitts says, the bar 
was too rough. The tugs then gave their attention to crossing the 
bar, to tow in such vessels as might wish to come in. There is some 
testimony tending to show that the Eanger, in attempting to cross 
the bar that morning, at or near the entrance of the bay, was con- 
siderably damaged by shipping heavy seas, and was compelled to 
put back for Eurêka. One man was lost from this tug on that occa- 
sion. This testimony was drawn from one of the petitioner's wit- 
nesses with some difflculty on cross-examination, in the face of ob- 
jections. The H. H. Buhne, followed by the Printer, kept «n, and 
crossed the bar between 7 and a quarter to 7. Both proceeded to 
look for vessels to tow in. A vessel was descried, which proved to 
be the Fidelity. The H. H. Buhne immediately made for her, but 
the services of this tug were declined, as, it seems, the schooner was 
required to take the Printer in préférence to tugs of the opposition. 
Acting upon a suggestion from the captain of the schooner, the mas- 
ter of the Buhne proceeded northward in quest of a vessel, in the 
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expéqt|lt]wïi that bis Services MgBt fcë réquired, and he did ^dt re- 
turn to; Btumboldt bar uptU between. < 2 and 3 in : the af ternoon. 
Meanwhile the Printer came up, for she foïïowed very closeiy upon 
thè wake of the Buhnç, spoke the schodner, passed ôTèr the hawser, 
and tb^njon proceçded to to'jv the Fidelity ovèr thè bar into the 
bay. lAt thjs point the facta attending the catastrophe become ob- 
scuredby> contradictions, and the credibility bf the witnesses be- 
comes Im^jortant; and in this connection it may be well to observe 
that niQst of the witnesses for petitioner are not entirely disinter- 
ested, while those on behalf of the respondents appear to be without 
interest in the resuit. B. J. Lawson, the mastér of the tng on this 
occasion^ certainly haS interests at staJ^ç. His réputation as a com- 
pétent ;pavigatdr is directly îûvôlved, ^d to his gross carelessness, 
if noï; criminal négligence, the catastrophe has been attributed by 
the resppndent^; besides, the pecuniary ^nterests of his employer 
are directiy concerned. The onïy livin^ èye- witnesses to 'the catas- 
trophé' #ii6 appeared' ând testîfled are Lawson and Johnson, re- 
spectîyèly''màster and mate of the tug, and "V^. P. Smith, the as- 
sistaiot 'Utoited States engineer, who was bn the inside of, and very 
néar, tl^e éiitrance of the bay, One Peïijson, a steward On the tug 
Priniér àtthe tiMe of the capsiziîng, te^ifles to the conàïtion of the 
bar at thè^tîme the tng started to tow thé schooner over, but he was 
not askéd whether he saw the schooner capsize, and fié dioes not 
testify that he did. 

Haying determined that the schooner! capsized on Humboldt bar, 
the next! question to be examined, and that upon whieh the whole 
case hiriges, is as to the condition of tliebar at that time. And this, 
in turn, iiiTolves necesàarily a considération of the wînd, tide, and 
swell, The respondents claim that the loss of the schooner and of 
those on board was caused and brought âbout solely by the gross 
carelessnesà and négligence of Capt. Lawson, as thé servant of the 
Humboldt Lumber Manufacturers' Association, in towing in the 
schooner whiïe the bar was in the condition in whieh it was on the 
16th day of November, 1889, when the àttempt was made. The 
petitioner; the Humboldt Lumber Manufacturers' Association, dé- 
nies that thé bar was in the state of roughness claiîned by the re- 
spondents, but attributeS the capsizing to a péril of the sea, in that, 
it allège, an unusual and unexpected hëavy swell lifted the stern 
of the schooner out of the water, and that she thereupôn careened 
over. It further claims that the schooner was either not ballasted 
at ail or ihSuflSciently so, for, had she been properly ballasted, in 
its judgitient she would hâve safely riddèn the unexpected and heavy 
swell, whieh it terms a "péril of the sea." And, flnally, it claims 
that, if Càpt Lawson was delinquent, it Tvas not gross carelessness 
or négligence on his part, but simply an error pf judgihent, allow- 
able under the circumstancés, and, being in extremis, the law does 
not attach to such delinquency any pecuniary rétribution. In this 
connection it may be observed that Capt Lawson did not hâve a 
license from the pilot éômmissioners of Humboldt bay, as required 
by the laws of this statë. He claims, however, to hâve had a license 
under the laws of the United States as master and pilot of tugboats 
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for the Pacific océan and coastwise, i^ued by the United States în- 
spectors. But it is urged by the respondents that tMs license was 
net sufficient; that, under sections 4285 and 4444 of the Kevised 
Statutes of the United States, the regidation of pilot service at Hum- 
boldt bay was subject to the state law only; and it is contended 
that, as the tug Printer was in command of a person contrary to 
that law, there are no presumptions in favor of the tug or its master, 
but, on the contrary, it devolves upon the petitioner, under the cir- 
cumstances, to prove that the misfortune was without négligence 
on the part of the pilot, and was unavoidable. Phillips t. The Sarah, 
38 Fed, 252. It may not be necessary to resort to this rule in de- 
tennining where the responsibility liesi in this instance; neverthe- 
le^, the fact that the master of the tug was without the license 
reqilired by the local law is a circumgtance not, perhaps, without 
some signiflcance in the case. 

We wUl now proceed to consider the condition of the schooner 
Fidelity at the time the tug took her in tow. There is some testi- 
mony tending to show that the schooner usually carried about 20 
tons of ballast, f rom which it may be inferred that she was so pro- 
vided on this occasion. AU hands on board having been lost, we are 
deprived of their testimony on this point; but, if she wei-e not in 
suflacient ballast, is it likely that they would hâve undertaken the 
voyage of 500 miles from Santa Barbara to Humboldt bay at a season 
oî the year when storms are not infrequent? It is true that both 
Capt. Lawson and Mate Johnson of the tug attribute the capsizing 
of the schooner to her tptal want, or insufflciency, of ballast. But 
their testimony is unsatisfactory in several particulars. Capt Law- 
son swears that, in his opinion, the schooner could not hâve been 
properly ballasted. He bases this conclusion upon the fact that she 
did not settle back when her stem was lifted ont of the water by 
the heavy swell. It was then, and only then, that he firsfe noticed that 
she was either not ballasted at ail, or insufflciently so. It is a pe- 
culiar fact that, as an experienced and skUlful pilot, he should not 
hâve observed this condition of affairs when he took the vessel in 
tow. He testifles that they had very nearly crossed the bar, and yet, 
until the very time when she actually did capsize, he failed to ob- 
serve either an insufSciency, or even a total absence, of ballast in 
the vesseL Is it not reasonable to suppose that, if the vessel were 
as he represents her to be, her movements would hâve betrayed her 
condition, and this before they had very nearly crossed the bar? 
Johnson, the mate of the tug, gives it as his opinion that the schooner 
was not properly ballasted, and he bases this judgment for the most 
part upon the assertion that, had she been properly ballasted, she 
would hâve survived the unusual and unexpected heavy swell to 
which référence bas been made. But, if Ma testimony is caréfuUy 
scrutinized, it will be found that he does not swear that he noticed, 
either before or at the time the schooner capsized, that she was 
insufflciently ballasted, or not at ail. The captain testifles: 

"As I was watching her, and saw her stem lifted out of the water by a 
big swell or wave, I expected her stera to settle back again as the wave 
came on, but I sooa saw that she was acting like an empty yessel, without 
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J^^l^str:; Sbe app®ir(4jtQ,t>e» as Ugl)t As cork. There seemed to bte nothlnè 
in ber,# Jjold ipr ûoyrD,, She seemod io be at the mercy o£ a, swell wbich 
shé otigjit s^èiy to liâve ildden." 

If tJxis condition of things was so apparent to thé captain, would 
not itke mate hâve also observed this? The captain seeks to 
strengthen his theory by stating: 

"Indëèd, untll after the loss of the Mdellty, and dlscoveririg that she had 
no ballast, or not suffldent, I dld pot leam that shipmasters running to 
Humhc^dt bay were accustomed to tly?ow thelr ballast oyerboai'd while lying 
in the offing, awaiting the arrivai of a tug to tow them into Humboldt bay." 

But tMs testimony on the captain's part is confessedly mère hear- 
say, anâ it is strange that, if such were the custom of shipmasters, 
not orie witness was Called to snbstantiate that isolated statement, 
Sucàiipfoof would hâve had the efCect, If nothing more, of cor- 
roborating the captain in an important particular. Johnson, who 
testified' to having been a mate oî tugboats for six years, of which 
one.yearwas spent on Humboldt baPj does not state that any such 
ctistoaiprèvailed. It is cnrlous that the captain hiiflself, who had 
navigated'the bar from Jnly precedlng, was not aware of this prac- 
tice. .'Such testimony, While it ma^ not be absolutely false, is cal- 
culated to; create distrdst in the credibility of a witness, especially 
when hè % contradicted in other important and matërial particu- 
lars. It ÉB obvious that the court Cannot, upon such meager and 
uùsatisf âCtory testimoûy, find that the capsizing of the schooner 
was dueto éither an enttre absence^ or to an Insufiiciency, of ballast. 

We corne now to the question as to the condition of the bar. The 
timé atiu^hich the Pidelity capsized is variously flxed by the wit- 
nesses;They range ail the way from about 8 o'clock to 9:30 of the 
morning ôf 'NoTember 16, 1889. Lawson and Johnson do not flx 
accuratefy ithe time wh^i the Fidelity capsized; the latter states 
that it:*ii'as -about 8 o'clock when they flrst crossed in, while the 
former fWôuIdseem to imply from the context of his statements 
that it was about 8 o'clôck when he flrst gave the Fidelity his haw- 
ser. AM the other witnesses fix the time at from 9 to 9 :30 o'clock. 
Flaherty puts it at 9:30, or thereabouts. Hennig says about 9:30. 
Nelson sttttes it was somè time fr©m 9 to 9:30. Perhaps the most 
satisfactOry witness is W. P. Smith, the assistant United States 
engineer, who saw the Fidelity capsize. He fixes the time at a Ut- 
ile after 9, dr a quarter past 9. He afterwards timed the life-sav- 
ing employés in getting ont their lifeboat, and thus had occasion 
to note pa»ticularly the tilne. Tîbbitts was advised of the capsiz- 
ing some! time after 9 [O'clock. The prépondérance of testimony 
shows that «h© capsized after 9, and not, as Lawson and Johnson 
would seem to imply, before 9 or âome time after 8 o'clock. It was 
probably about a quarter past 9. As to the condition of the tide, 
aU thewitnesses agrée that it was an ebb tide. But as to when 
the tide tumed that moming, or how long it had been ebbing at 
the time of ithe catastrophe, cannot be determined with accuracy. 
Capt. Lawson says: "The tide had turned about an hour before the 
Fidelity caj^^izèà, but there was no perceptible ebb of the tide at 
that time. ; ; It was what I would call high water slack." Johnson 
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says: "We left the dock at Eurêka, Hum'bolclt bay, at 6 o'clock 
a. m., and proceeded to sea. The bar at that time was in fair condi- 
tion, about an bour and a balf before Wgb water." That would 
make high water at about 7:30. Plaherty testifles: "She capsized, 
I suppose, about half past 9. At that time the tide, I sbould say. 
Lad been ebbing about an hour and a half." That would make 
high water about 8 o'clock. Hennig also fixes high water at about 
8 o'clock. Nelson says: "It was high tide about 8 o'clock in the 
morning, and it was about half past 9 o'clock when it happened. 
It was about an hour and a half; something like that." Han^en, in 
answer to the question, "Do you know at about what hour the tide 
began to ebb that moming?" said: "I think about 8 o'clock; some- 
where about that; in the neighborhood oi 8; maybe a little be- 
fore, — ^between half past 7 and 8." Thèse witnesses, and others to 
whom it is unnecessary to xefer, fix high water at any time between 
half past 7 and 8 o'clock, or thereabouts. ; As against this testi- 
mony, that of W. P. Smith, the assistant United States engineer, 
who has local charge of improvements which the government bas 
been maldng in the entrance to Humboldt bay, stands alone. He 
fixes higher water at exactly 7 :05 a. m. This he does by means of a 
government tide gauge at the entrance of Humboldt bay. It is a 
self-registering tide gauge, run by clockwork. Smith testified to its 
being in perfect working order at that time. He says: "At 9 
o'clock, the time the vessel went over, the tide had been running 
out two hours, and in that time it had fallen eight-tenths of a foot." 
He gives in his testimony what purports to be an accurate record, 
as shown by the United States officiai tide gauge, of the varions 
phases of the tide on November 15th, 16th, and 17th. There is, there- 
fore, ail the way from a half an hour to an hour's différence between 
Smith's estimate and those of the other witnesses. Smith speaks 
from the record; the others testify from their opinions. Smith 
fixes it exactly and positively. The number of witnesses as against 
the record is immaterial; that fact alone does not impeach the 
accuracy of this United States ofBcial tide gauge. In view of the 
fact that no such glaring discrepancy which would arouse misgivings 
as to the accuracy of its registrations has been divulged, and no at- 
tempt made to show that on this occasion, or, in fact, on any occasion, 
it has erroneously registered when in perfect working order, and 
since Smith testifles that on the day in question it was in perfect 
working order, the court, in the absence of évidence to the contrary, 
feels compeUed to recognize such record as more satisfactory and 
préférable to the more or less conjectural approximations of the 
witnesses. By the Pacific coast tide tables, published by the United 
States coast and geodetic survey, high water at Humboldt bay on the 
morning of November 16, 1889, occurred at 5:34 a. m. What élé- 
ments may bave interfered to set the tide back more than an hour, 
as indicated by the record of the officiai tide gauge, does not appear. 
The tide tables hâve not been referred to by either side, and will, 
therefore, not be considered now except in so far as they tend to show 
that high water on that morning did not occur later than the time 
shown by the tide gauge. Taking that record as true, it was high 
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WfttéEQDiNoTrember 16, 1889, at 7:05 o'clock a, m., and, àssuming that 
tbe ;i^b(%0)ieir capsized about 9 or a quarter past, the tide wonld hâve 
been ijannil^ ebb about two hours, and, tmder the law of tidal cur- 
rentj8,it,was approaching its maximum velocity for that tide. 

Thepè is some conflict as to the actual speed at which the tide 
was; mttatog eut. Some of the witnesses! term it an ordinary tide; 
otheiî% nswift tide. The focmer flx the speed at about two knots; 
the latter, at from foiir to seven knots an hour. Lawson says that 
the tide was high water slack. But ^is statement is plainly untrue, 
and F^quires no further comment. Johnson speaks of the tide as 
beiûg favorable to tow in. Flaherty speaks of its being a strong ebb 
tide») ; 'fit was a rainy seasonj and a big freshet out of the water 
couraeia,! which would «trengthén the tide as it ran out." He con- 
cludes?îthat^'the tide was ebbing aboiit;seven miles an hour; down 
there at the entrance it musthave ebbed about that." Hennig says, 
in answ^ to the question, "Abôut how fast was the current running 
at thesentrance there? r A. Well, I should judge about four knots an 
houl";! iSOmething like *hàt; probably more, or perhaps a little less. 
It was aptetty swift cuirent wehad to contend with in returning." 
This wtoess had been'oùt in the lifeboatfrom the life*saving station 
in an jUnsuccessfnl effortito reachithe wreck. As to his knowledge 
of thô eafSentj he was a^ed: "Q; 'Yon found that ont upon trying 
to go back? A, It wajs a long time, even after we got into smooth 
water ; and we had but thé current to. contend with, before we got 
aroundi ï There was quite a f tesh breeze, and thàt was; something 
against us, too. We had to pull considérable to make it"^ Hansen 
says'that, if there was a two-foot fall from high to low tide, it would 
mean a current of abowt two knots. Smith, who was not on the 
bar, bnt' in a small boati, coming towards the entrance along the 
inside of North spit, and about 100 yards from the shore, says: "It 
was ebb; what we call a small ebb." He says he could not tell 
the rate at which the current was running out at the time of the 
capsizîng, but he states that it was very light. He does not know 
the ratevof speed of the current on the bar, but approximates it at 
the entTânce of the bay as about two miles an hour in the strongest 
currentî 1 pHe states that on the bar the current wonld not run as 
fast, butadmits that he has never measured the strength of the cur- 
rent on the bar. On crosg-examinatibn, he admits that he was 
drifting in a small boat with the tide for the greater part of the dis- 
tance. Admits that currènts on the bar are very swift at times, 
but hasneVer tested their strength. Also states that a southeast 
wind wa« blowing, and that that always backs the ebb tide. There 
is no direct évidence of the speed of the tide on the bar at the time 
of the capsizing. As to the rate .on the inside, and at the entrance, 
of Humboldt bay, there is a conflict between Smith and the other 
witnesses. f Flaherty, inisaying that it ran seven miles an hour 
"down there at the entrance," simply made an assumption as to the 
probable force of the cniteat on the bar, separated from it by a dis- 
tance of about a mile aiid a half, and therefore his estimate should 
be taken with that qualification. Hennig fixes it as about four 
knots. This he bases upon the strength of tbe current encouutered 
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in returning from the bar^ 'wMcIi was some time after tie ressel 
capsized. Smith, it should be remembered, did not get out of the 
entrance onto the bar, as Hennig did, but rode with the current for 
the most part, on the inside of the bay. The inconsistency between 
thèse last witnesses, discarding Lawson's uncorroborated statement 
as to its being high water slack, is probably reconcilable in, view of 
the fact that ail are approximations under somewhat difEerent con- 
ditions. The tidal current waa probably running out through the 
channel at the rate of about four knots an hour. On the bar the 
force of the current was perhaps somewhat less, but its exact ve- 
locity cannot be determined from the testimony. 

M. Connell, an observer in the United States weather service, 
stationed at Eurêka, gives the ofQcial record of the direction and 
velocity of the wind on November 16th, 1889, at Eurêka, as six miles 
per hour from 8 to 9 o'clock a. m. and at eight miles from 9 to 10 
o'clock. The direction of the wind varied from south to soUth- 
east. It was stipulated that from the city of Eurêka to the bar, 
in a direct Une, was about five miles. The witness admitted that 
on the océan — on the bar — ^the» wind might be a mile or two faster, 
which would make the velocity of the wind on the océan about nine 
miles an hour. Lawson says: "A scarceily perceptible breeze was 
Wowing from the south, — nearly a calm." This statement is so 
palpably false, in view of the testimony of the other witnesses, that it 
can be passed without further comment. Aside from Connell's 
oflScial registrations, Hennig, speaking of the wind they had to 
contend with in returning from the bar, after futile attempts to go 
out to the drif ting schooner, says : "There was quite a f resh breeze, 
and that was something against us." Smith states: "It was blow- 
ingalittlefrom thesoutheast; not very heavy." Bone testifles that 
there was "quite a little wind." He judged so from his observations 
some four miles away from the bar. Maherty, in response to the 
question, "What kind of a day was that?" said: "The wind was 
from the southeast; coming in about flfteen miles an hour, I sup- 
pose; kind of rainy, — not exactly rain, but drizzling." Fifteen 
miles an hour for about the time when the Pidelity capsized is un- 
doubtedly a mistake. The wind did reach that velocity in the 
aftemoon, and, as the question of the interrogator was rather gên- 
erai, the answer may be explained in that way. Taking Mr. Con- 
nell's oflicial estimate, and allowing for an increase on the bar, a 
f air conclusion as to the velocity of the wind on the bar at 9 :15 would 
be between eight and nine miles an hour. It was strong enough to 
back the ébb tide. 

That the bar, with aU thèse turbulent éléments combined, was 
very rough, and dangerous for vessels to cross, on the morning in 
question, is established by the witnesses Flaherty, Hennig, and 
Nelson, of the life-saving station, who had occasion to know its char- 
acter, and particularly to observe its condition at the time of the 
disaster, and for an hour or more after, while they were attempting 
to force their way with the llfeboat to the place on the bar where the 
schooner was then drifting. Flaherty testifles that there was a high 
eea running; about as high as he had seen it since he had been in the 
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service? 1 ithat the hkr 'ims' tembly^ JJOBgJfc In speaking of their at- 
tèm|)tlto:re?içli the Wreek ià the lifçJîoat, he says that they could 
nbtmaaiage the lifeboat tlteiPé; tbey teieâ to get out^ but were driven 
backt 'fHeimig testifieslthat the fer/on the day the ÎB^delity cap- 
sizedji iwas iaa:bad as heeFefBaw aoybaiîanywhepe' Hejudged that 
the sëaf^asMeaJdng ulffoine OF?tpû:.|athoiûs of water. He never 
saw sthe bto rougher. HJé narrâtes the «fforts made to reach the 
scène of-ae disaster, anii the unsmceessiful resuit beçanse of the 
roughâesBJof the bar, and he tella ofi the refusai ofrCapt. Lawson to 
tow th© lifèbtoat eut to,,-HPhere.the JPidelity capsized, becausethe 
bar was toc rough to cross.> TMs wituess had been a sailor, fisher- 
mao, and BTurfman ail hiS Iif& Nelson testifies that it was a rough 
bar alltthat' moming; the Sea wasbreaking further out than he 
hàd eirâ*-seen it before Oî» after* Pehrson, the steward on the tug 
PriOtër^testifles that the bâr was roUgh by spells, and, when the 
Printer fetàrted to tow thè Fidelity, he askedCapt. Lawson if he was 
going in^ tellliig hlin that the bar was rough. The captain told the 
witniessfto mind his owû business. fPeter Bone, who observed the 
condition of the bar from ft lookout at the Occidental mUl, a distance 
of about :faur miles froni the océan shore, testifles that the sea was 
breaking In seven fathonjis, and that it was too roUgh to tow a vessel 
in âcross the bar af ter the tide hàd been running ebb for an hour 
or ail hour and a half. The witnéss Buhne explains the danger of 
thèse (ionditions to a light or ballasted vessel as f oUows : 

"When you take a Ught vessel In on a. heavy breaker, it Ls very dangerous, 
on accoUnt of the two forces worklng aigainst each other. The heavy sea 
or breaker that rolls In forces your vessel jn; and the ebb tide runs out, and 
dravs the vessel out. Now. when yoiu: vessel runs in on the ebb tide, the 
breaker brlhgs it In a certain distance, and then it falls ofl, and tumbles 
down t>y the nose. That nëse strikes the ebb tide, and the heavy breaker 
forces yout vessel ahead, fend, consequehtly, It Is Just like a leverage. The 
strain goes one way, and ithô; tide another way; and, if the sea is heavier 
than the tidè,— Aas more powerupon the vessel,— it will tum it over, capsize 
it, or 'pitchpole' the vessel, a!é, Ve sàilors call it." 

The wltnesses Flaherty, rBone, Hennig, Nelson, and Hansen express 
theàame gênerai view as to the danger ôf attenapting to cross Hum- 
boldt bai" with heavy seas rolllng in against an ebb tide, and the 
lack of «are and skill on the part of a pilot who makes such an effort. 
It wUl not'be necessary tb review this testimony in détail. It is 
sufflcient to say that, taking it ail t(^ether, and giving to the wit- 
! nesses such consideratioo :as their çharàeter, intelligence, situation, 
arid bpportanities for obsajvation seem to justify, thé conclusion is 
reached that at the time, and before and after tide disaster, the bar 
was in àhJKSceedinglyj dangerous condition, and that a careful and 
skillful pilot %onld nothave attranpftedto tow thePidelity over the 
bar under the conditions prevailing àt that time. The master of the 
tug waa botind to know the sfate lOf the sea, wind, and tide, and 
whether, under the cifcumstances,;itJwas; safe and proper to make 
the attempt to tow thfe schooner across the bar. His sufiticient 
knowliBdgBiOf the. bar and its shiftiag dangers, and his skiU as a 
navigator in avoiding or overcoming those périls, were precisely the 
charaeterbf serSrices hei assumed toofler when he proposed to take 
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the achooner in tow. Cônceming the qualifications of pilota whose 
employaient is to guide vessels in and ont of porto, the suprême 
court, in Stearnship Co. v. Jolifle, 2 Wall. 462, says: "For the proper 
performance of their duties, a thorough knowledge of the port in 
which they are employed is essential, with its channel, currents, and 
tides, and ita bars, shoals, and rocks, and the various fluctuations 
and changes to which it is subject." Such being the law, how can 
Capt. Lawson excuse himself now by saying that he encountered a 
péril of the sea, or that the catastrophe was the resuit of an error 
of judgment while acting in extremis? He did indeed encounter a 
péril of the sea; but of what character? He says: "An unusual 
and unexpectedly large sweU suddenly arose behind the Fidelity, 
and lif ted her stem out of the water. * • ♦ i^he swell that 
lifted her was one of those unexpected heavy seas the origin of Which 
is some disturbance at a distant point of the océan." Oapt. Lawson 
may be correct in saying that this heavy swell had its origin at a 
distant point of the océan, but that it was unexpected does not ap- 
pear. It was not unexpected, and should not hâve been, to those 
who were famUiar with the bar. Such is the testimony of a number 
of witnesses. To them, heavy seas rolling in against an ebb tide, 
and breaking in six or seven fathoms, was a sulHcient warning of 
danger, and they did not consider it safe to tow in under such con- 
ditions. Capt. Lawson ignored the warning that was before his 
eyes, and deliberately plunged into a péril when it should hâve been 
avoided. The undertaking being recldess in its inception, nothing 
was left for the judgment to act upon in its prosecution. What in- 
duced him to take such a risk it is perhaps diiïicult to détermine. 
It may hâve been the influence of the spirit of compétition and 
rivalry in which the pilotage business was then involved at that 
port. In any event, his conduct was more than'an error; it was a 
fault. The law of responsibility of a tug, in a somewhat similar 
situation, was declared by the suprême court, in the case of The 
Margaret, 94 U. S. 496, as follows: 

"The tug was not a common carrier, and the law of that relation has no 
application hère. She was not an Insurer. The highest possible degree of 
skill and care were not required of her. She was bound to bring to the 
performance of the duty she assumed reasonable sliill and care, and to exer- 
cise them in everything relating to the worli nntil it was accompllshed. The 
want of either in such cases is a gross fanlt, and the offender is liable to 
the estent of the full measure of the conséquences. Brown v. Olegg, 63 Pa. 
St 51; The QulcUstep, 9 Wall. 665; Wooden v. Austin, 51 Barb. 9; Wells v. 
Navigation Co., 8 N. Y. 375; The New Philadelphia, 1 Black, 62; The Cayuga, 
16 Wall. 177; Cushing v. Owners of John Fraser, 21 How. 184. The port of 
Eacine was the home port of the tug. She was bound to know the channel, how 
to reach it, and whether, in the siate of the wlnd and water, it was safe and 
proper to make the attempt to corne in with her tow. If it were not, she 
should hâve advised waiting for a more favorable condition of things. She 
gave no note of warning. If what occurred was inévitable, she should hâve 
forecasted it, and retused to proceed." 

Applying this law to the situation of the tug Printer as disclosed 
by the testimony on the occasion in controversy, the conclusion is 
Inévitable that, in venturing to cross the bar with the Fidelity in 
tow under the prevailing conditions, the tug was guilty of gross and 
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inexoQSàble carpleesneas land, négligence. Bat the respondents go 
farther^and make the claim tiiat tiiere was such privity and knowl- 
edge feètweien the owner and master of the tug in the négligence and 
UBslijiiJIfulaess of the latter as tp take the case out of the provisions 
of tJ^e liuiited Uabilily aot. In the view I take of the amount of 
damages; proven to haye beien sustained by the respondents, this 
qa<^stj,9n doQs not beçome important. The value of the Mdelitj was 
fiajOOQ, j^jit the clairnsof the part owners to the amount of only 9-32 
hâve b^ep presented. The cpurt is therefore only concerned with 
thèse i^tertests which, opon the valuation found, hâve sustained dam- 
ages tQ the amount of their interest, to wit, $^^75. L. H. Chris- 
topheCTon was the master, oî the sehooner Fidelity, and was drowned 
at the itime she was lest He was 35 years of âge, and was in re- 
ceipt <>fi wages to the ampijnt of f 100 per mon th. He left a widow 
and twq» ciiildren. Hana O. Pederson was the cook on board the 
schoQneiE<,,and was drowned. He was 39 years of âge, and was in 
receipti pf wages tp the amount of $50 per month. He left a widow 
and three çhildren, The amount ef pecuniary damages sustained 
by a family in the loss of one who has provided for its support is a 
difficult jqujestion for detenaJiaation. The verdicts pf juries in such 
caseSjt^^ a wide range, upîess restralned by a limitation in the 
law or bythe interpositipp p^fthe court. In some of the states the 
amount.ttiat içan be recoypiîed in such a case is limited to |5,000. In 
twp st^tiis the limit is $10,000. In Oalifornia, the only législative 
proyisipn jipon the subjieict is that contained in section 377 of the 
Opde,,pf0ivil; Procédure,., which provides that "such damages may 
be given as under aU thei wcumstances of the case may be just." 
As w^^S said; by Justice J)e Haven in Morgan v. Southern Pac. Co., 
95 Oalj 5?JL, 80 Pac. 603, ^^his means "that such damages are to be 
measured by what shall fair]^ seem the pecuniary injury or loss to 
the plaintif." Considera,tion should therefore be had of the uncer- 
tainty of continuons or jyegular employment, and the probable phys- 
ical capacity to continue to eam wages for any certain number of 
years. Moreover, the gross earnings of the head of a family do 
not alwàys Ihdiéate his value in providing for the support of others. 
His caUing may require pèrsonal expenditures, or his habits or mode 
pf life may be extravagant Thèse and other éléments that might 
be mentioned make the productive value of a man's life extremely 
incertain, and beyond any estimate contained in the annuity tables. 
Kelley v. Bailroad, 48 Fed. 663; Cheatham v. Eed Kiver Line, 56 Fed. 
248,.' 

In view of ail the facts In the présent case, I will fix the damages 
caused by the déath of L. H. Christopherson at $7,000, and the dam- 
ages caused by the death of Hans 0. Pederson at $5,000. The dam- 
ages awarded to the owners who hâve presented their claims will be 
proportionate to their respective interests. A decree will be en- 
tered in favor of the respondents for the amounts named. 
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liAWLBSS et al. ▼. MBYNIBR. 
(Circuit Court of Appeals, Hfth Circuit Decemba: 5, 1893.) 

No. 140. 

SEAMEN— Wa6eS— CONTRACT OP HlRING— PlLOT— TEKM, 

Where the contract under which llbelant entered the service of the 
respondents as a steamboat pilot speclfled nothlng as to the tetm for 
which he was employed, it is a hiring for an indeflnlte period, so long 
as It shall be satlsfactory to both parties, notwithstanding that re- 
spondents stated that the worlc of the steamboat was expected to be 
continuons, varying In kind wlth the season; and libelant, on being dis- 
chargea, is only entitled to wages for the time that he served. 

Appeal from the District Court of the United States for the East- 
em District of Louisiane. 

In Admiralty. This was a libel by Charles Meynier against T. C. 
Lawless and William Kyle for wages. There was a decree for libel- 
ant, and respondents appeal. 

J. D. Grâce, for appellants. 
Richard De Gray, for appellee. 

Before PAKDEE and McCOBMICK, arcuit Judges, and LOCKE, 
District Judge. 

McCORMICK, Circuit Judge. The libelant had quit the steamer 
Barmore, and wrote the appellants, who were then building a smaU 
steamer to work "on and about the Teche," with a view to making 
arrangements with them as pilot on their boat. Some time after 
this they wrote him: 

"Franklin, La., September 26, 1891. 

"Mr. Chas. Meynier, Patterson, La.— Sir: We wlU need the services of a 
steamboat pilot about Oct. 15th. Our boat will be employed in towing syrup 
barges, &c., but the job will be permanent, as we intènd to use the boat job- 
bing in the bayou. As you once offered us your services, we now write to 
learn what saUry you will corne for. An early answer wiU oblige, 

"îours, truly, Lawless & Kyle." 

To which he replied: 

"Patterson, September 27th, 1891. 

"Messrs. Lawless & Kyle, Franklin, Louisiana— Dear Sir: Your welcome 
epistle is at hand, in which you Informed me that you wiU be in need of a 
pilot for your boat In about October 15th, and you wished to know my terms. 
In answer, I will Inform you tbiit I am Idle at présent, and am open for em- 
ployment. I bave a few places in vlew, but not very positive so far. Should 
you wish my services as pilot on your boat, I would be glad to accept your 
ofter at the rate of slxty dollars per month. I am a compétent master and 
pilot, and therefore will offer you flrst-class work in every respect. I am a 
sober man, and steady habits, and hope to give you satisfaction, should you 
glve me a fair trial. Hoping to hear from you soon, I am, 

"Yours, obediently. Chas. Meynier." 

The parties were not personally known to each other. About 
three weeks after the date of thèse letters, they met at Franklin 
and were introduced. The libelant, in his testimony, says: 

"I commenced at once speaking to him about my letter I wrote to him, and 
In ref erejice to his letter, wMch I told him I had accepted, and asked him if it 
would be ail right, and he told me, 'Yes,' that it would be ail right; and he 
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told me to take charge of tl>î|,J'oat. . He sald; 'I want you to tow syrup 
tanks Jn barges, and aftelfîdiftt ï Valt ybu to gô and deilver my lumber to the 
sawmill, ,and tben you can plck up ail jobs ypu can flnd ta t^e summer.' I 
then saM: -'HoW te It about t!ië énglneer of thé tibàt? Should he be without 
work?' And he sald: 'I can always flnd work for the engineer at the saw- 
mill at any tlme the boat will be idle.' I sald: 'I aecept this çlace at sixty 
dollars a month, because l' prêter t6 work thls way, and be sure to support 
1»?' Heop!«i It was better than to rufl chances at one hundred dollars, and 
probftbly getiout of work Insilmmer/ " : 

T. <i I^wlesB testifies: j i 

"M'éynïèr was hlred by me.yerbaîly at J)ranklin, Louisiana, on October 4th. 
Nothih^ tras sald or dohe lu] regard to permanent employment of Charles 
Meynler. I saw Charles Meunier personallyi and, as we [Lawless & Kyle] 
needed ,^' coinpetent master and ,pllot for Ojor steam towpoat, Oulda, I told 
hiîn [MeiyWlei^] so. I sald to ilm that the towboat Oulda would be èmployed 
during the sugar season to tow barges of , syrup and tàhk^ to Alice 0. and 
FraûkUB.réflnerles, and tbat *«• prôposed to tise the Oulda as a regular tow- 
boat ln;^nd about Bayou TpcMî that we/wéie just then In need of a good 
master ând pUot for the Oulda. He tMeyn^er] then ofléred to fui-nlsh us 
his services as master and pilot of the towboat Ouida, saying that he would 
give us satisfaction, as he was flrst class In every respect. I ïequested hlm 
to state what wages he would corne for^Atid he sald he would furnish us 
first-class service as master and pilojt of ,tpwboat Ouida at 'yvages at the rate 
of slXty'dollaïs per month. I theil' sald to Charles Meynler that imless he 
[Meynler] sulted us, and could do the work for which he would liire to us, 
that I would not hâve hls services at any priée. He still claimed to be a first- 
class master and pilot çt tjO)f l>oats. This.,beius satisfactory, I, as business 
manager of the flrm of îiawlèss & Kyle, en^a^ed Charles Meynler to serve us 
as master affld pilot of steaUitôwbOat Ouida; ètbd informed Mm that I would 
notiïy him when we would need hith." '. 

Somè tiiné after the pérsôhal interview, the appell?uits wrote libel- 

ant: , . ,: ,.,;....■ 

• "Franklin, La., October 24th, 1891. 

"Mr. (Éi^. Meynler— Deaf Slri: As we wÙ,! commence towing syrup to Alice 
0. refing^' oh Monday, Octôbet 26, wlU llke td hâve you corne up on Sunday, 
and flïl'the position of pilot, as, per our agre^emènt wlth you some tlme aga 
We did nôt swcceed In getting the Oulda rea^y, but wlïl use the tug L. W. 
Browjii jÇor, à few weeks, until we get the machinery fltted on our boat. Mr. 
Lawle&é' tWll accommodate you wlth board and lodging for us untll the Ouida 
is ready. Therefore please call on him on Sunday when you corne. Hoping 
that you.viU cause us no dl^ppointment, we are, 

"Yours, truly, , ; La\rless & Kyle." 

The liTbétant commencela work m requested on 26th October, and 
continùed to work for the period of oïte month and twenty-two 
days, when he was discharged. Hè alle|;es that he was discharged 
withoijt Cailise. He hâd 'ïieè^ paid oae iftonth's salary, a^ on his 
dischairg^ v?as tendereâ 114 in full p^y for his services, which he 
decHuied tQ (take as tendered, bnt aftecwards dld receive, protest- 
ing that the balance of a year's sâlâPy; at f 60 a month, was due 
him, bfeédnsè bf his discharge without cause. To rëcovér that bal- 
ance, this iibel is exhibited. ;. 

From'B careful considération of ail the testimony in the record, 
we conclude that it does not show an employment of the libelant 
for any deflnite period. ,The workjvBS to be permanent or con- 
tinuons through the year, dtffering in: Itind with the season. This 
was a feature natural and proper to'be'considered and mentioned 
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in their negotîations. Tliey might, of course, hâve made an ex- 
press çontract for a year or other deflnite period. It is évident 
to us tiiiat they did flot make Buch an àgreement; that the employ- 
ment waa to continue indefinitely, as long as it was satlsfactory to 
both. parties. In this vlew of the proof, the libelant having been 
paid for the time he worked, his libel should hâve been dismissed. 
The judgment of the district court must be reTérsed, and the libel 
dismissed, at the cost of the Ubelant 



AKTIESBLSKABBT BANAN t. HOADLEY et al. 
fCJlrcuit Court of Appeals, Second Circuit. February 27, 1894.) 

No. 6T. 

CJHAKTKB-PaBTT— SXJBCHABTER— EVIDBIS'CB. 

Tlie owner of the steamship Banan clalmed that, when lier charterer 
had become unable to fulflll the terms of the charter, respondents en- 
teréd personally into a verbal charter of the ship from month to month, 
In substitution of the original charter. The respondents asserted that 
they had subchartered the vessel from the original charterer for One 
month only, for which time they had used her, and the hire for which 
they had paid, and that their connection wlth the ship had thereupon 
ceased. The shipowner presented a bill for charter money for the suc- 
ceeding month, which remained unpaid, and on which thls suit was 
founded. 'Held^ on the évidence, that the verbal charter alleged by the 
Bhlp had not been proved, and that the libel should be dismissed. 

Appeal from the District Court of the United States for the 
Southern District of 'New York. 

This was a libel by the Aktieselskabet Banan against Eussell H. 
Hoadley and others to recover charter money under a charter of 
the steamship Banan. The district court dismissed the libel, and 
the libelant appeals. 

In the court below, Brown, District Judge, delivered the follow- 
ing opinion: 

The libelant contends that when the Honduras Company became unable, 
after two months, to continue to fiilflll the terms of Its charter of the steam- 
ship Banan, by paying the monthly hire in advance, the respondents agreed 
to take the vessel by a substitution of themselves in place of the charterers, 
except that the hire should continue from month to month only, with a 
further agreement to glve Mr. Holmes, the owners' agent hère, a reasonable 
notice before stopping the hire; i. e. about a week, as Mr. Holmesi states his 
understanding to bave been. The respondents deny any such contract. The 
défendant Monroe, thougb admltting much of the alleged conversation with 
Mr. Holmes, testified that he made no agreement to hire the vessel at ail 
from Mr. Holmes, that he refused to take any charter from him, but that he 
proposed only to take a subcharter from the Honduras Company. This ac- 
cords precisely with what was actually done, and Mr. Bowron confirma Mr. 
Monroe In his statement that he refused to sign any charter from Mr. 
Holmes; and Mr. Spitzer sayâ, in one passage of his testimony, that Mr. 
Monroe did speak of a subchs^rter. 

The évidence leaveS no doubt that the respondents, on the next day, March 
llth, by their bouse in New Orléans, where the ship then was, took from the 
Honduras Company a, subcharter for one month; and on notice thereof, by 
telegraph from New Orléans, Mr. Monroe, on the foUowing day, March 12th, 
paid to Mr. Holmes the hire of tbe ship for one month from March llth. The 
recéipt of fhe biU for tli^t month's payment was signed by Mr. Holmes in 
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^rwii, 'ifnâ 'that blU described tbéélUi»|^ tn' lor tfiëJ "tliitd'moîitii's hirâ of 
SS, B«pan from Mareh 11." The blH r^dered to Mr. Monroe on AÇrll llth,— 
the one lu suit,— ia llke manner desOTjbed that charge as for tble «'fourth 
month'ô hlre of SS. Banan to the Sr. j^onduras Trading Oo, (April U-r-May 
11)." Efad tbese two blUs beén régàrded àt the tlme as accruïiig iipon an 
IndèpendentJetting of the Veasel tç? Mr. Solnies to the rèspondeiits, the bills 
could not prqpes'ly bave so described Hjfe hire as they difl, and they wôuld 
not natural]^, baye been so drawn; a^d there was no discharge or 'release of 
the origindi ciiaïtërèM, nor any intent to discharge them. There is an entire 
absence, aiso, of any written evidenicé, or ahy memoranda, io sustain Mr. 
Holmes' version, such as mlght naturally hâve been expected in so Important 
a negotiatlon, If there was, as he states, any new letting of the vessel from 
him to Mr. Monroe for Hoadley & Oo. On the contrary, the written mem- 
oranda made by both parties, via.*!;!!» |»ills rendered by MrJ Holmes hère, 
and the subcharter from the Honduras Company, in New Orléans, preclsely 
conflrm Mr. Monroe's version, and âi*e iàconipatible wlth the libelant's con- 
tention ,j,i- 

By the subcbarter, Mr. Holmes lôst nbthing, but made at least one month's 
addltional hire, and had the posslbllily ofrènewals of the subcharter from the 
Honduras Company. The paymenttaiid receipt for both March and April 
were iipd« expressly "for the 3d monthV and "for the 4th month's hire." 
Tlii» sbçwa' a payment and an acceptance on account of the original charter, 
as Mr. Monroe testlfles, and not upon Any new bargain. Mr. Monroe dénies 
positlvely that he made any promise as tO a, renewai; but, if anything was 
said, it was .no part of any barga.in wltb Mr. Holmes, and was a matter of 
courtesy o«ly. It was wlthout considération, and not of any légal obliga- 
tion. ' It was not materlal to anythiilg 'done, as between Mr. Holmes and 
Mr. Monroe. Mr. Holmes parted wlth -flothlng on the falth of it. The libel- 
ants,i on the llth of April, were in no worse condition for want of prior notice 
than on th© llth of March, when the original charterers became unable to 
continue the charter. The charter dld not require any prier notice of dls- 
continuance, and, as I hâve said, was not released. The confirmation of 
the respondents' version by ail the contemporary written memoranda, and 
the absence of any wrltingshowing any such terms as the respondents allège, 
satisfy me that there was no substitution or new bargain made. The City 
of Alexàâdrla, 40 Fed. 607, 701; Wheelwright v. Walsh, 43 Fed. 862. The 
Ubel must therefore be diSmiâsed, wlth Èosts. 

George Bethune Adams, for appellant. 
George Walton Green, for appèflêes. 

Before liJ^COMBE and SHTPMAN, «rcuit Judges. 

PEB ptJBlAM. ^e are not inclined to give as much weîght to 
the varions items of docnmentary évidence aa did the learned dis- 
trict judge. Upon th« oral testimony of the •witnesges, however, 
who were ail examined Ijefore him, there was such conflict on the 
single issue of fact inyolved in the case that his décision thereon 
should not be reversed, in the absence of any new proof or of mani- 
fest error,' neither of which is shown hère. Decree afSrmed, with 
interest ànd costs. 



WBNCKB et al. V. VAUGHAN. 

(Ofrcuit Court of Appeals, Fifth Circuit January 2, 1894) 

No. 164. 

ChaBtbb PaStt— Notice dp READiNEsd fob Cahoo— Waivbb of Objections. 

The master of a chartered vessel gave notice of readiness for cargo 

seven dajis before Ihe tlme when th© iiharterers would be entitled to 

cancei the contract for failure to arrive âid give sUch notice. He falled. 
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tiowever, to furnish a survcyor's certiflçate of readlness, as required by 
the eUarter party. The charterers made , no complaint on this or any 
other ground, but told the master tbat a certain person had been selected 
as stevedore. They stated from time to time that they were net ready 
to furnish cargo, and on the expiration of the time gave notice of can- 
cellation, on the ground of want of readlness. It appeared that there 
was some dunnage In the hold, whlch could hâve been removed in a 
short time, If complaint had been made. fifeW, that both this objection 
and the want of the surveyor's certiflçate were walved by the conduct 
of the charterers, and that they were liable for fallure to furnish cargo. 

Appeal from the Circuit Court of the United States for the East- 
«•n District of Louisiana. 

This was a libel by Frank Wencke and Heinrich Wencke, part- 
ners as Wencke Soehne, against Gr. Vaughan, individually, and as 
surviving partner of the flrm of G. Vaughan & Ce, to recover dam- 
ages upon a charter party for failure to furnish cargo to the steam- 
ship Etna. The court below dismissed the libel, and libelants ap- 
peal. 

E. H. Parrar, E. B. Kruttschnitt, and B. P. Jonas, for appellants. 
James McConnell, for appellee. 

Before PAEDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

MoCORMICK, Circuit Judge. This is a suit upon a charter 
party, brought by the owners of the steamship Etna against the 
charterers for damages for not fumishing cargo. The case was 
submitted in the district court upon the question whether the char- 
terers axe liable for damages. The charter party was executed 
in London, on October 11, 1888. The vessel was to proceed to 
New Orléans, and there receive a cargo of cotton. Lay days were 
not to begin before November 1, 1888. The eighth stipulation in 
the charter party provided: 

"The master to glve written notice to charterers when hls vessel is ready 
In loadlng berth, wlth clean-swept holds, to receive cargo, with surveyor's 
certiflçate of readlness for cargo (as specified by charterers) attached, before 
12 m., and the lay days to commence on the following morning." 

The tenth stipulation provides : 

"Should the steamer not arrive at the port of loading, and be entered at 
the customhouse, and be ready to receive and stow cargo before noon on 
the 30th November, 1888, charterers to hâve the option of canceling this 
charter party." 

The vessel arrired at New Orléans November 22, 1888. The 
master called on the charterers that evening, told them the ship 
had arrived, and asked them where she was to be berthed to take 
in her outward cargo. The charterers could not designate a berth 
that evening, and the master was directed to come back to them 
in the morning. He did go back on the morning of the 23d, and 
the berth was designated. The master telephoned orders for put- 
ting the steamer in the berth designated. He waited till he learned 
that the ship was being moved in accordance with his orders, and a 
sufficient time in his judgment for the movement to be completed, 
and then served the notice of readlness to receive cargo. There 
v.60F.no.3— 29 
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Is coiaflict Oî tèstimon;;^ as to tKë exact hour of giring tMs notice, 
itère is no 4ispute that It yràs given béfore 12 m., and that, if the 
yessel was not at that instant in lier berth, she was in it before 
12im. The notice bears date 22d November, but that is manifestly 
a clérical error, and is satisfactorily e;xplained in the testimony of 
théïn.aâter. The body of the notice réads: 

"Sirs: I beg to inlorm you that the Germ. S. S. Etna, under my command, 
bas arrived, discharged hCT inward cargo, and Is ready to receive her out- 
ward cargo of cotton, accordlng to charta:, dated thè llth Octbr., 1888, 
London." 

No surreyor's certiflcate accompanied this written notice. In 
référence to the giving of this notice, and what then and immedi- 
ately thereafter occurréd, the respondent G. Vaughan, testifles: 

"I got to the office of G. Vaughan & Co. about a quarter past 10 o'clock 
on the niornlng of the 23d of NoVember, 1888. The captain was sitting 
there, and the flrst thing I did wasf to sign a check to get money to pay his 
entrance fées. When the clerk came back, I said to the captain, 'Captain, 
if you are ready, you can go down and enter the ship;' and he got up, and 
then put a note on the desk. I sald, 'What is that?' And he'sald, 'That is 
my notice.' And I said, 'What notice?' And he sald, 'The notice of readi- 
ness to receiye cargo.' And I sald: 'Captain, you are rather previous with 
that. Your ship is not reàdy for cargo.' And he said, 'How is that?' And 
I said: 'Your ship is not in her loading berth. Your ship is not entered at 
the customhouse, and she has not flnished discharglng cargo.' And he said: 
'I asked you for a loading berth last night, and you dld not glve me one.' 
And I.said: 'I cannot glve you a loading berth until your cargo is dis- 
chàrged.' He said: 'My cargo is discharged now.' I said: 'Captain, I 
doUbt thàt Very much, but I wlU take your word for it. You can take your 
ship up al(>ng8lâë Viola at the head of Jackson street.' He then went out 
with my clerk to enter his ship at the customhouse, and that is ail I saw of 
hlm that day." 

The master called at the office of the respondents every day ex- 
cept Sunday f rom the 23d to the 30th of NoTember. He saw the 
respondents, each of the partners, several times. Was told by them 
at one of Ma flrst interviews that Clague was selected as stevedore, 
and was told from time to time that they were not ready to fur- 
nish cargo. The stevedore named went aboard the ship, and took 
breakfast there with the ofiftceré. Clague's partner, Gilmore, also 
went aboard the steamer. Aftar what occurréd when the notice 
was given, no Suggestion was made to the master by either of the 
respondents or by either of the stevedores or by any one else that 
the ship was not ready to reçoive cargo. After 12 m. on Novem- 
ber SOth, the respondents gave the master this notice: 

"New Orléans, Nov. SOth, 1888. 
"2 P. M. 
"Captain Pape, S. S. Htna— Dear Sir: Your canceling date expired at 12 
m. to-day. Not havlng recelved notice of readiness to receive cargo in ac- 
cordance With charter party, dated London, October 111±i, 1888, we hereby 
notify you same is canceled. 

"YoiuB, very truly, G. Vaughan & Oo." 

The district judge correctly held: 

"By receiylng the withln notice wlthout the certiflcate, and, when subse- 
quently questloned by the master as to cargo, remaining silent about the 
absent certiflcate, the respondents must be considered to hâve waived that 
condition." ' 
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He further hdd that to make the notice, in question effective în 
law the vessel must, at or near the time of the service, a& matter 
of fact hâve been ready according to the terms of the charter party. 
He found from.the proof that the vessel was not in fact ready at or 
near the time when the notice was given, and therefore he ren- 
dered judgment dismissing the libel. We cannot concur in his 
flnding of fact just indicated, but our view of the question of law 
to which this flnding of fact is applied to supiwrt the judgment is 
such that it is unnecessary for us to review the testimony on that 
point 

If the matter of the surveyor's certiflcate must be held to hâve 
been waived by the conduct of the respondents, it can only be 
80 held on the ground of estoppel, for the respondents did not ex- 
pressly waive it, and it is manifest that they did not intend to 
waive anything, but to stand on the letter of their bond. The 
reason for holding the certiflcate waived is well stated by the dis- 
trict judge: 

"Where time is running agalnst the party, and the notice of defect Is so 
easily gIven of a document which might be easlly supplied If the party re- 
ceiving the notice wishes to rely on the omission, he miLst, in fairness, be 
requlred to slgnify it to the other party." 

In our own view, this sound reasoning will extend the applica- 
tion of the rule to the want of readiness in the ship, if any existed 
in this case. If any did exist, there is certainly proof of none 
that could not hâve been remedied in a short time, much within the 
seven days the ship lay in her berth awaiting cargo. As suggested 
above, the proof satisfies us that the ship was in substantial readi- 
ness to receive cargo by 12 m., 23d November. By the terms of 
the charter party, lay days commenced on the foUowing morning. 

Griving the utmost crédit and weight to the testimony of the re- 
spondents' witnesses, Olague and Gilmore, three men could hâve 
put the vessel in readiness in two days. The libelants' witnesses 
say that the dunnage, the présence of which is the only un- 
readiness suggested by the proof, could hâve been removed in a 
few hours. The law does not favor forfeitures, and it is not so 
bound and helpless that it must suffer such a défense as that of- 
fered by the respondents to avoid the contract on which libelants 
sue. The decree of the district court should hâve been in favor 
of the libelants. The attention of the district court on the trial 
below, and of the parties while the case was pending in that court, 
having been engrossed with the question as to the respondents' lia- 
bility, and that court having held they were not liable, we flnd the 
condition of the case and of the proof as to the extent of the dam- 
ages to be now such that we cannot satisfactorily render the de- 
cree for damages which the district court should hâve rendered. It 
is therefore 

Ordered that the decree of the district court is reversed, and this 
cause is remanded to said court, with direction to enter a decree in 
favor of libelants, with a référence to a commissioner to flnd and 
report the damages. 
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THH H. E. SIMPSON. 

BOGERS V. MOORB. 

(Carcnlt Court of Appeals, Fifth Circuit. Febnmry 27, 1894.) 

No. 184. 

Towagb;— Gboukding OF Tua — Négligence. 

A tug wlth a tow was golug ont of Mobile bay at iilght, where the 
channelis àbout a mile wldé. The mate, wlio had no knowledge of the 
channel, suggested that they were too near Sand island on the west, and 
the mastér authorlzed him to hold ofC untU the llghts at Ft. Morgan were 
nearly op, Thls was done, but shortly after resuming her course the 
tug grouBided. The master at flrst thought that they had struck on the 
west slde,Lbut on going to the wheelhouse he dlscovered, by the compass 
and the llghts, that they -(yere on the east slde, whlther the wind and 
tlde boti strongly tended to carry them. <Bdd, that the ability to thus 
dlscova? hls position was proof of négligence In not using the compass 
and llghts before, and the tUg was llàble for the conséquent loss oî the 
tow. 

Appeal from the District Court of the United States for the 
Southern District of Alabama. 

This libel wias flled by Eittenhouse Moore against the steam tug 
E. E. Simpson (Isaac H. Rogers, claimant) to recover for the loss 
of the dredge boat Lutin, which resulted from the alleged négli- 
gent grounding of the tug in Mobile bay. There was a decree for 
the libellant in the court below, and the claimant appeals. 

The foUowing opinion was delivered below by TOULMIN, Dis- 
trict Judge: 

There Is no conflict In the évidence as to the materlal facts of this case; 
and the admltted law being that the tug was bound to brlng to the perform- 
ance of the duty she assumed reasonable skill and care, and to exercise them 
in everything relatlng to the Work until it was accompllshed, the question 
Is whether thê master of the tBg was guilty of a want of reasonable care 
and skUl In the management of his tow In any respect, as charged by the 
llbelant. The want of reasonable care and skill is the want of ordlnary 
care and skill,— such as would be exercised by a person of ordlnary prudence 
imder llke clrcumstances. The want of either is a gross fault, and the tug 
would be llable to the extent of the fuU measure of the conséquence. The 
Margaret, 94 U. S. 486. If the proof establlshes that In what was done 
there was a lack of the usual care and skill, and that what was omitted to . 
be done was wlthln the power of the tug to do, and shoxild hâve been done 
by any master of compétent skill and expérience, and that différent con- 
duct would probably hâve prevented the disaster, then the tug would be 
llable. "An engagement to tow does not Impose either an obligation to in- 
sure or the liabllity of common carriers. The burden is always upon him 
who aHeges the breach of sucji a contract to show, either that there has 
been no attempt at performance, or that there has been négligence or un- 
sklUfulness, to hls Injury, In the performance. Unlike the case of common 
carriers, damage sustained by the tow does not ordinarlly raise a presump- 
tion that the tug has been In fault The contract requlres no more than 
that he who undertakes to tow shall carry ont hls undertaldng with that 
degree of caution and skill which prudent navigators usually employ In 
similar services. But there mày be cases in which the result is a safe 
crlterlon by which to judge of the character of the act which has caused 
it." The Burlington, 137 U. S. 386, 11 Sup. Ct. 138; The Isaac H. Tillyer, 
41 Fed. 477. The burden of proof is upon the llbelant to establlsh a case 
of négligence against the tug; but in some cases the facts may constitute 
a prima fade case of négligence which will Impose on the tug the duty of 
explanatlon and exonération. The L. P. Dayton, 120 U. S. 337-351, 7 Sup. Ct. 
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568; The Webb, 14 Wall. 414. If a tow is groTinded, whlle in charge of a 
tug, without any fault of her own, and It was at a place which was known 
to be dangerous, the burden of proof is on the défense to show that it oc- 
curred without négligence or want of skill on the part of the respondent. 
The James H. Brewster, 34 Fed. 77; Bouker v. Smith, 40 Fed. 839. "The 
presumption of négligence originales from the natm-e of the act, not frotti 
the nature of the relations between the parties. It is indulged as a leglti- 
mate inference whenever the occurrence is sueh as, in the ordinary course 
of thlngs, does not take place when proper care is exercised, and is one for 
which the défendant is responsible." Transportation Co. v. Downer, 11 
Wall. 129. 

In this case the tow was grounded while in charge of the tug, and with- 
out any fault of the tow. It was at a place which was known to be dan- 
gerous to ail navigators of Mobile bay who were familiar with the channel, 
and the east side of the channel was known to the master of the tug to 
be dangerous, although hé may not hâve known of the danger of the par- 
ticular place where the tow grounded. The government chart Issued in the 
year 1877, and which was familiar to the master of the tug, showed from 
314 to 4% fathoms of water at this point; but the évidence in the case wàs 
that in the last 15 or 18 months the particular shoal had formed there, and 
that there was now only from four to six feet of water, but that this^âs- 
well known to the pilots and other regular navigators of Mobile bay. The 
occurrence was such as. In the ordinary course of things, does not take place 
when proper care is exercised. There was a departm-e from the true course 
when the tug was held off south by east from Sand island, when the mate 
suggested that they were too close to that beàch. The master dld not think 
so, but nevertheless made the departure. It will be borne in mind that the 
mate knew nothing of the channel, shoals, coiwses, or currents. It is true, 
the departure was not great, but I think it was enough to devolve upon the 
tug the duty of explanatlon. They say they kept this course but two or 
three minutes, running from 200 to 400 yards, and then held south again; 
and in a very short time grounded on the east shoal. At the rate of speed 
they were going, it could not bave been more than thlrteen to flfteen min- 
utes from the time they took the departure from Sand Island beach, on the 
west of the channel, to the time of the grounding on the east shoal, and 
the channel is shown to be three-quarters of a mile wide. Certainly, there 
Is enough to impose upon the tug the necessity of explaining how she came 
to be so far ofC her course in running so short a distance. In order to ex- 
cuse her, I do not think It must be shown that the accident was Inévitable, 
but it ought to appear that such a déviation from her correct course, and 
her grounding so soon thereafter, were consistent with cautious and sklUful 
management. The explanatlon given is that the tlde and the eurrent car- 
ried the tug and tow to the shoal, and that the master miscalculated in the 
allowance made for their effect. If the tug held south by east from Sand 
Island beach for only two or three minutes, running a distance of from two 
hundred to four hundred yards,— say four hundred yards,— and then turned 
back south, she was at that time about eight hundred yards from the east 
slde of the channel. Is it likely that in going south a distance of about a 
mile she could hâve made such leeway as to hâve carried her eight hundred 
yards (half mile) to the east side of the channel? But the évidence tends 
to prove that the vessel could tell by her compass whether she had sheered 
or not, and could tell by the Ft, Morgan lights whether the carrent was 
carrying her towards the eastward. The master of the tug says as soon 
as he struck bottom he "got bis eye on the compass and light," and saw he 
was on the east side; that when the tug lirst took bottom he supposed he 
had held her up too much, but, when he "t)ut his eye on the compass and 
light," then he saw how it was, and that he was not where he Intended 
to be, although the chart might hâve mlsled the master of the tug, if he 
had been guided by it at that time. The fact that he did not intend to go 
where he found himself aground shows that he was not misled by the chart 
in this Instance, and tends to show that he knew what was generally known 
by other navigators of Mobile bay. 

From his undertaking of this towage service, it is to be presumed that he 
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knew the ehaon«l and Ita , âlflSlcultles and aangers. The : Henry Chapel, 10 
Fed. TTT; : Peittie V. Towboat Cto., 1 C; 0. A. 314, 49 Feid.-4fi8. If, when the 
tug 8trH<* bpttom, thô master could tell by locdiing at the compass and light 
wheje D^ .was, and that M w.as on the east side, why is it he could not 
hâve màdOi the same use of the compass. and light before he struck bottom, 
and thus, agCertalned whçrjftîhe was, and whether the current was carrying 
hlm tOT^ardsi tfae eastï iTinjely nae af rtbe compass and lights would, in 
ail probablMty, hâve preyented the disaster, and, It seems to me, would hâve 
been an ftct.of .ordlnary prudence. The mate testlfles that after tbey got 
the rangée; .and the master ordered hlm to hold south, he did not see him 
agaln or recelve any instructions from hlm untll the tug struck, and that 
he (the n»ate), never notieed the Ft. Morgan lights after he saw he was on 
the .ranges, and steered south; that he dld not notice to see whether those 
lights opened lOr not As goon as the tug; struck, the master put hls eye on 
his compass and the light, and at once saw that he was out of his correct 
course. I agrée, with the master when he says that the only way to account 
for the disast^ i» that he must bave lost his bearlngs. He certainly had 
lost his bearlngs If, at the time he went ashore, he supposed he was on 
the west, side ;0f the channel, when a look at his compass and the lights 
sbowed hjijii hç was on thç east side. But when and how did he lose his 
bearlngs? -/^as It before the mate suggested to hlm that they were too 
close to Sahd ïftianâ beach? The master did not agrée with the mate, but 
yet dhrected that. he keep ofC south by east until the Ft. Morgan lights closed 
on. In tïiis djffefrence of opinion, did no doubt arise as to the true locality, 
and If so, y/ere there no means at hand to détermine the matter? Would 
soimdings bave done It? Would sounding not hâve been an act of ordl- 
nary prudence?; ilt; seems to me that it would bave been. The resuit bas 
sttown that the master was nearer rlght than the mate,, and the circum- 
stances tend to, show that when the tug held south by east, on the suggestion 
of the mate, sbe was already too far east, or that she held to that course 
a much longer time than the master and mate supposed she did. How else 
could she haye grounded so soon after bearing south again? Or dld the 
master lose Us bearings after steerlng south by faillng to observe his com- 
pass and the lights, by whlch, it seems, he could hâve toid whether he 
was heading south, was making much leeway, and whether he was on the 
east or west side of the channel? He knew that it was important to keep 
well to the westward on accoimt of the^wind and current that was prevall- 
Ing. I thlnk it ta apparent that there must hâve been some mismanage- 
ment, or want of adéquate care and skill in the management, of the tug. 
It some unusual cause operated to produce the disaster, a cause against 
whicb ordinary prudence was not bound to guard or could not prevent, the 
évidence. In my opinion, fails to show It. My conclusion ip that the Ubelant 
is «ntltled to recover. The case will be sent to a commissloner to assess 
the damages. > 

' H. PUlans, for appellant 
Gregory Ih Smith and H. L. Smith, for appellee. 

Before PAKDEÉ and McCOEMICK, Circuit Jtidges. 

; McCOIUCICEj Circuit Judge. We hâve carefully examined the 
einflence ux thip case, with the aid of the able brief and oral argu- 
ments submitted by the learned proctors, and the well-considered 
opinion of thé judge who heard the case in the district court, and 
we conclude that the deci'ee appealed from should be afflrmed. 
There is small room for question as to the law applicable to such 
a case as this. It is settled that a tug is not liable to its tow as 
aa insurer or a^ a common carrier. The burden is on the libel- 
lant to shovr iiegligence or unskUlfulness in the towage service. 
In some caâeà the undisputed circumstances of the disaster may 
constitute a prima facie case of négligence, and put on the tug the 
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duty of explanation. The Burlington, 137 U. S. 386, 11 Sup. CL 
138; The L, P. Dayton, 120 U. S, 337, 7 Sup. Ct 568; The Webb, 
14WaU. 406. 

In this case the tow was being carried from Mobile to Pensacola 
in the night. The weather was not ugly. The wind was from a 
westerly direction. There was a strong ebb tide. The state of the 
tide and wind were such as produced, and were known to produce, 
a strong current towards the east. Due allowance had to be made 
for thèse conditions in running south, which is the chartered course 
in the channel to a certain point below Sand Islaad light. The 
channel abreast of Sand island, which bounds it on the west, is 
not more — ^perhaps is a little less — ^than a mile wide. It was in- 
cumbent on the master to wateh well the action of the wind and 
current on the vessel, to hold her up against this action, to guard 
against drifting, to discover, and seasonably arrest and counteract, 
the tug's drifting or making too much leeway. The safe track lay 
close to Sand island; not too close, for there was a shoal on that 
side as well as on the opposite side. There had been range lights on 
Sand island, but they had been taken down, and only a single light 
left. The tug and her tow had passed Sand Island light. The 
range lights at Ft. Morgan were stUl visible. The wheelman was 
steering south, — the customary course. The master of the tug 
says : "We passed close up to the Sand Island beach, on the west side 
of the channel, — so much so that the mate, who was at the wheel, 
said, 'Aren't j'ou too close to this beach?'" to which the master 
replied, "No, I don't think so. We ought to be close. However, 
you can keep her off south by east until we get those ranges at 
Ft. Morgan nearly on." They kept her off south by east a rery 
few minutes, till the range lights were nearly closed on, then re- 
sumed the customary course, and in a very few minutes more the 
tug struck bottom on the east side of the channel. The master was 
not in the wheelhouse at the time the tug struck on the shoal. The 
man at the wheel had not seen the captain after he saw the ranges 
were nearly on, and the tug was put on her south course again. 

When the vessel struck, the captain's flrst impression was that 
they were on the west side. He went into the wheelhouse, and, he 
says, got his eye on the compass and light, and saw that he was 
on the east. In speaking of the occurrence afterwards with the 
appellee, the captain being asked to explain how it happened, "he 
sorter shrugged his shoulders, and said: 'I must hâve lost my 
bearings is the only way I can account for it.' " The district judge 
asks, with unanswerable force: "If, when the tug struck bottom, 
the master could tell, by looking at the compass and light, where 
he was, and that he was on the east side, why is it he could not 
hâve made the same use of the compass and light before he struck 
bottom?" 

We concur with the district judge that a timely use of the 
compass and lights would hâve been an a<;t of ordinary care. The 
master's answer and direction to the mate at the wheel show that 
he was: then in doubt as to his position in the channel. The mate 
was not acquainted with the harbor, the channel, the shoals, or 
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the euferehta. He wm 'l'éià expériences seamaa, but had no par- 
ticulîir knowledge of thèse wâters. It does not appear that any 
use of the compass in connection with the lights was made until 
after thé vessel struck bottom. Nb soundings were made. It is 
apparent to ûs, as it was to the district judge, that there must hâve 
béea some mismanagemént or want of adéquate care and skill 
in the çarigating of the tug. When the tug struck, the tow drifted 
on the shoal, could not be got off, became a complète wreck, and 
a total loss to appellee. 
The decree appealed from is affirmed. 



FIRBMEN'S CHARITABLE ASS'N v. ROSS et al. 

' (Circuit Court of Appeals, Fifth Circuit. December 12, 1893.) 

No. 14a 

Saltaob— GiTY FiRE Department. 

Tîie Company whlch furnlshed the men and equipment that constltute 
the: flïe department of New Orléans Is requlred by ordlnance and by con- 
traét to take ail proper measures to extingiilsh fires and to préserve 
ordeif, while a further ordlnance provides that "In no event shall the fire 
department be permitted to charge for services rendered In extînguishing 
fires on shipboard, or to claim salvage." After a shlp had loaded at 
New Orléans, and had begun her voyage to Europe, fire was discovered 
ïn hér cargo, and she put back to the clty, where, at the requeat of her 
agents; the fire' depaïtmént, by the use of its engines, extingulshed the 
fire/; HM, that the fire department could make no claim for salvage. 

Âppeàl from the District Court of the United States for the East- 
em District of Louisiaha. 

This was a libel by Firèmen's Charitable Association against Wm. 
Éoss & Co., owners of the steamship European, for salvage. The 
lower court dismissed the libel, and libelant appeals. 

The steamship European, having taken on board a cargo of cotton and 
grain at the docks of New Orléans, léft that clty on the 27 th of May, 
1891, for' a voyage to ports^ of Europe. Wlthin a few hours after leaving 
the dock', and when about: 90 miles down the river, a fire was discovered in 
the cotton betWeen decks, upon the discovery of which the master turned 
his vessel. up the river towards the clty, and at the first opportunity sent 
a boat ashore to the telegraph office and notlfled his agent that the ship 
was on fire, and would retilrn to the clty, requesting him to make such 
arrangements as he consldefed necessary. In accordance with this request 
the agent: of the vessel saw a représentative of the underwrlters, and thèse 
two gentlemen telephoned tlie chlef of the fire department, and requested 
that he hâve one or two engines at the wharf when the ship should 
arrive, In order to render assistance if needed. The chlef of the fire de- 
partnleht replied that he would hâve them there promptly. The ship ar- 
rived at the wharf at about half past 3 o'clock a. va., where the chief of 
the fire department had In readiness two steam fire engines, and the 
compiânies, ready to go to work. The master of the vessel, hoping to be 
able to extlnguish the fire by the use of his own steam, continued using 
that some six hoiu-s after the arrivai of the vessel at the wharf in en- 
deàvoring to subduO; the fire, but finaUy, flnding it Impossible, and being 
informed that the fire department would make no charge for salvage for 
services rendered the vfessel in exfinguishing the fire, permitted them 
to* go to work. Two more steam engines were subsequently employed, 
andth^ worked alternately two at a time for about Iwenty hours, whon the 
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flre was fully extinguished. The agent of the shlp offered the lire de- 
partment as a gratnlty the amount of $200, which, belng refused, was 
increased to $400. This they also refused, and brought their suit by libel 
for salvage in the United- States district court. Upon the hearing tlie 
libel was dismissed at the cost of the libelant From this decree an ap- 
peal has l)een talîen to this court 

W. S. Benedict, for appellant. 
J. McConnell, for appellees. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge, 

LOCKE, District Judge, (after statîng the facts.) The question 
in this case is whether the service rendered by the Firemen's Asso- 
ciation exceeded the duty imposed upon it by its employaient in 
the public service. In determining this question it is necessary to 
examine the relation existing by contract and agreement between 
it and the city, and ascertain what that duty was. The ordinances 
of the city of New Orléans in regard to the employaient of a firé 
department consisted of a General Ordinance No. 7,346 of the Ad- 
ministration Séries, enacted September 28, 1881, providing for the 
obtaining of bids from différent companies for providing the city 
with the apparatus and the service of employés for the protection 
of the city from flre. After enumerating the différent ofiScers and 
men for such employment, and the différent engines, horses, hose, 
and other apparatus that shall be employed, it provides that they 
shall take aJl proper measures for the extinguishing of fires and 
préservation of order and laws according to ordinance régulation 
respecting fires. Subsequently, on the lOth of August, 1883, Ordi-^ 
nance No. 7,346 was amended by Ordinance No. 396, which, among 
other things relating to the duty of the department in event of a 
flre on shipboard, provides that "in no event wiU the tire depart- 
ment be permitted to charge for services rendered in extinguishing 
flre on shipboard or claim salvage." On the llth of August, 1886, 
there was enacted Ordinance No. 1,890, CouncU Séries, re-enacting 
Ordinance 7,346 with some altérations and modifications, and âu- 
thorizing the mayor to enter into notarial contract with the Fire- 
men's Charitable Association in accordance with the provisions of 
Ordinance 7,346 as amended, Under thèse ordinances, on the 14th 
of September, 1886, the mayor of New Orléans entered into a formai 
contract with the Firemen's Charitable Association, appellant here- 
in, that for the amount of $160,000 per annum said Firemen's 
Association would provide such equipment and apparatus, and in- 
sure a prompt and efficient service in the extinguishing of fires in 
the first, second, third, and fourth districts in accordance with 
the provisions of Ordinance 7,346 as then amended. We flnd noth- 
ing that would directly or by implication repeal Ordinance 396, and 
consider that it must be recognized as in force at the time of this 
contract, and that such contract was made in contemplation of and 
in accordance with such amendment then existing. This amenda- 
toiy ordinance shows plainly that flre on shipboard had been con- 
templated and provided for. In accordance with it, the Firemen's 
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Association was prohibitèd from charging or claiming salvage for 
sucli aprvicfeSi TMs vi0w of the case we consider is sufficient to 
tleteîÈÈtiii«i tKéî qqestionâ at issue, and although Unnecessary to review 
thf général question, pf the riglits of ûremen who claim salvage 
for the performance of such duty, or to compare and review the 
numerous cases cited, it may not be amiss to examine briefly 
the circumstances of some of thosé cases in vphich salvage has 
been awarded for such services, and which hâve been relied upon 
in thîé case. In the case of The European, 44 Fed. 484, the flre was 
not within the city of Key West, nor did it expose any of the 
property or wharf of the city to danger until permitted to corne to 
the dock upon a.definiteîand positive contract and agreement that 
the firenren shouldi be ëmployed to irender services for a compensa- 
tion. The vessel in that case had in no way had any connection 
withithe city àâ one of its commercial agencies. It had had no 
business connection in any way with it; nor was it, nor had it been, 
a source of profit or eniolùment in any way to the city, or any of 
thé citizens. -Ini that case the flremen received no compensation 
for their services as sueh froiu the city or from any individual, and 
they were under no cofatract, any more than was implied by their 
organization, that they would protect the property of the city 
and citizens from fire as far as they might be able. Without a 
contract for aid from the flremen the steamship would not hâve 
been permitted to come to the wharf. In that case it was not 
considerëd that it was the duty of the flremen as such, any more 
than it 1«ras that of prîtate individuals, to render any service to 
the propierty. It was the same in the case of The Huntsville (Dist. 
et. S. G. 1860), Fed. Cas. No. 6^916. In that case Judge Magrath says: 

"M the flre had occurred Whlle the Huntsville was lying at one of the 
dodu of f the dty, If she had been brought to the city by the authority 
of the mayor, wlthout the addition of ajny other clrcumstance, the law 
In 8UC!h_ cases created for the flre departinent a plain, positive duty, for 
the perîonnance of whlch they were legally bound, and upon the per- 
formance Of which they became entltled to certain compensation from, the 
city of Oharleston; but she had been brought to the city upon the ei- 
presa condition that the flre department would take under charge the 
burnlng vèssel, protect the adjacent property, and surrender ail claim to 
compensation from the city for the service they might render." 

In the case at bar the steamer had taken in a cargo at the docks of 
New Orléans, had paid ; wharf âge dues and large disbursements at 
the city, and was, for the time being, one of the conmaercial agencies 
by which the products, of the country passing through that port 
were being exported. She had left the wharves a very few hours 
before, with protably the flre smoldering in her cargo. ïlad the 
steamship retumed to the wharf without any notice being given 
to the flre department, or understanding had of her coming, could 
that hâve changed the légal duty of the flremen? We think not. 
It was the duty of the ajSsociation under its contract to do ail with- 
in its power within thei idistricts mentioned to extinguish fires, and, 
had there been no posi^ve enactment specifying its duty in regard 
to flres on board; ship?<;,the safety of the property of the city and 
its citizens, as weli as the generîd principle that for ail police pur- 
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poses a ship at tlie wharf is within the city, would bring this case 
witMn that duty. We consider the case cornes plainly tdthin the 
principle laid down in Davey v. The Mary Frost, 2 Woods, 306, Fed. 
Cas. No. 3,592, and declared in The Suliote, 4 Wwds, 21, 5 Fed. 99, 
and not within that of The European and The Huntsville, and the 
decree dismissina: the libel is afiQrmed, and it is so ordered- 
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LAING V. THE ALLEN GREEN. 

(Circuit Court of Appeais, Second Circuit February 27, 1894.) 

No. 60. 

CoiiLisio»— Steamek and Sail— Brokbn Ruddbr Chain— Lookotit. 

A steamer meeting a schooner put her wlieel over to avoid her, when 
the rudder chain brolie. It appeared ttiat tlie broken llnk vf&a reduced 
one-third by wear, and the cliain was open to inspection. The steamer 
immedlately sounded danger signais; but thèse, owing to the absence of 
a looliout on tlie schooner, and a discussion going on between the master 
and crew, were not notlced by her in tlme to avoid collision, although 
there was ample time to do so. -Held, that both ressels were In fault 53 
Fed. 286, affirmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Thèse were cross libels flled by Arthur Laing and Arthur L. 
Nickerson, respectively, to recover damages for a collision between 
the steamer Eiversdale and the schooner Allen Green. There was a 
decree below for divided damages (53 Fed. 286), and both parties ap- 
peal. 

Edward L. Owen, for appellant. 
Henry Gr. Ward, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 

LACOMBE, Circuit Judge. On the aftemoon of May 24, 1892, 
the steamship Eiversdale, the property of libelant, was in collision 
with the schooner Allen Green a short distance below Liberty or 
Bedloe's Island, in the Bay of New York. For the damages result- 
ing to the steamship, the district judge held both vessels in fault. 
53 Fed. 286. The steamer sighted the schooner nearly ahead in 
ample time to avoid her, and the pilot gave the order to starboard. 
In the attempt to comply therewith, the rudder chain broke, and the 
steamer consequently lost the use of her helm. There is the usual 
conflict of testimony as to the velocity of the wind, and the naviga- 
tion of the vessels. The évidence, however, abundantly sustains 
the conclusions of the district judge that shortly after the brealiing 
of the rudder chain, and several minutes before collision, the steamer, 
which was proceeding under a slow bell, stopped and reversed, and 
had actually acquired sternway before the collision. She also re- 
peatedly sounded danger signais to indicate that she was under 
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/gosflie çtisabilitjjT, \^hich would require other vessels approaching her 
tfffb^îjlipon tbelr guard, andj if necessary, exert themselves to avoid 
co^sion. . ;. 

(îTbescliooûer had been toMng on abawser down the Sound, East 
Fjyep, and into New York bay. Just before the steamer's catastro- 
phe, the towiiig hawser had been cast off ; and thereupon the entixe 
crew, who were afraid to continue the voyage, as the schooner was 
in a leaky condition, came aft to the captain, and entered into a 
discussion with him, asking to be paid off and discharged. No one 
was left on lookout, and, tbough the captain remained at the wheel, 
his attention was so engrossed by the discussion with his crew that 
neither by himself, nor by any one on bpard, were the mpvements of 
the steamer obsérved, nor her danger siglials noticed, until just on 
the edge of the collision. The proximity of the steamer was in fact 
called to the attention çf those où the schooner by the captain of the 
schooner'à tu^. Therç is nothing in the additional proofs taken in 
thi^ çpiirt whictt wîll warrant a reversai of the décision of the dis- 
trict judge thàl^ "if a proper lookout had been kept,, there was 
abunda^t opportunity for the steamer's disability to hâve been rec- 
ogûl^e^d, 3^nd atnple wihd and space for the schooner to hâve kept out 
of the way." 

Undoubtedly the breaking of the rudder chain was the primary 
causç of the collision; and the steamer was held in fault on the 
grôTïnd that she was responsible for "insufflcient appliances and 
equipment, and neglect to keep her in a proper state of eflaciency and 
repair," Thé further proofs taken in this court support this con- 
clusion. The link which parted had been reduced, by attrition, 
one^third in cross section, at the point of fracture. There is no 
indication ôf any latent defect or flaw in the iron, which the expert 
testified was of médium quality, and broke altogether through the 
réduction of its area by wear and tear. The steamship, it is true, 
was just coming into port after a voyage from China, using the same 
chain; but, as the expert testifies, it had probably "been wearing 
pretty rapidly the latter part of its days." And though it may hâve 
been in good enough condition, when ît left China, to bring the 
steamer oVér, it certainly was not in gopd enough condition, when it 
passed 8aiidy Hook, to brtng her up the Bay of New York. It is a 
reasonable assumption that the chain was made of links of the 
original sizè, because, in the experienced judgment of those who 
made them, links of substantially that size were needed to meet the 
Btrains to %'hich they would be exposed in such service. The chain 
V?as uncwerëd, ànd open tô inspection. It was examined and oiled 
eàch day by the carpenter, who could easilj detect so great a ré- 
duction in the size of this link. The ship is therefore chargeable 
with a kno^wledge of such réduction; and for a f allure to replace the 
weakened link by a shackle (as was done after it broke), thus restor- 
ing the chain substantially to its original effleiency, the steamer 
must be held responsible. 
Decree of district court afiSrmed, with interest, but without costs. 
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UEBERWEG v. LA COMPAGNIE GENERALE TRANSATLANTIQUE. 

(Circuit Coiirt of Appeals, Second Circuit Marcli 12, 1894.) 

No. 63. 

C0LI.IBION BETWEEN Steamers— OvEHTAKiNS Vbssbi. 

Two steamers were going ou paxallel courses, abreast of eacli otlier, 
and about 250 feet apart, wlien the faster of the two changed lier course 
one point towards the oUier, and the two vessels coUided about a minute 
later at an angle of about 15 deg. There was some évidence that the 
other vessel also deviated from her course, but this was not clearly 
proved. •Held, that the collision was caused by the négligence of the 
faster vessel in thus changlng her course. 

Appeal f rom the Circuit Court of tlie United States for the North- 
ern District of New York. 

Libel by Julius LTeberweg, master of the steamsMp Switzerland, 
against La Gompagnie Générale Transatlantique, owner of the 
steamship La Gascogne, for damages caused by collision between 
the two vessels. The district court dismissed the libel, (38 Fed. 
853) and this decree was afiirmed by the circuit court Libelant 
appeals. Eeversed. 

H. G. Ward and Wm. H. Stayton, for appellant 
Edward K. Jones, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The district judge, who tried the 
cause, hesitatingly inclined to the opinion that the weight of the 
évidence was on the side of the Gascogne. The findings of fact of 
Judge Benedict were as foUows : 

"Thèse are cross actions arising out of a collision which occurred on the 
21st day of January, 1881, in the harbor of New. York, not far below the stat- 
ue of liberty; between the steamship Switzerland and the steamship La 
Gascogne, two passenger steamers at the time bound out of the port of New 
Yorli on a voyage to sea. The Gascogne was the faster vessel, and, having 
corne up with the Switzerland, was passing her, on her port side, at a dis- 
tance estimated by varions witnesses at 150 to 300 feet. The bow of the 
Gascogne had drawn ahead of the bow of the Switzerland when the vessels 
came in collision, the Switzerland's bow striliing the Gascogne on her star- 
board quarter at an angle of about 30 degrees. To recover the damages re- 
sultlng from this collision to the respective vessels, each vessel has brought 
an action against the other. The collision occurred in broad daylight, on a 
clear day, with no other vessel to interfère wlth the navigation of either ves- 
sel. It is manifest, therefore, that the collision was caused by négligence, 
but where the négligence was is not so clear. The contention on the part 
of the Switzerland is that the Gascogne, instead of lieeping her coiu-se, as she 
was bound to do, until she had passed the Switzerland, attempted to cross 
the Switzerland's bows, under a port helm, when the distance between the 
vessels was too small to permit her to accomplish such a maneuver in safety. 
On the part of the Gascogne the contention is that while she was passing the 
Switzerland, and holding her course, at a safe distance, the Switzerland, 
Instead of keeping her course, as she was bound to do, suddenly swung over 
to the eastward, and stnicli: the Gascogne upon her starboard quarter." 

Purther facts in the case are that the speed of the Gascogne was 
about 15 knots per hour; the speed of the Switzerland was 9 or 10 
knots per hour; that a strong northwest wind was blowing; and 
that the Switzerland was carrying a port helm, to steady herself 
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against thé wind. There was testimony that, with such wind, "mo 
mentary carelessness on the part of tàe mén at the wheel wonld 
be likely to be f ollowed by ^ STriog of the steamer's head to the east- 
ward, which would carry her some distance to the east of her course 
before it could be stopped by the helm," Her witnesses said that 
the cause of this porting was the dangerous approach of the Gas- 
cogne towards the Switzèrland's coursa The testimony inclined 
the district judge to hold that the emergency which caused the 
sudden porting was not a change of course on the part of the Gas- 
cogne,' but was the necessity of overcomihg a swing to the eastward 
which the Switzerland had taken in the strong northwest wind. 
He was manifestly hdped to this conclusion by the averment — 
which hé fôund to be true, ahd which was not strongly controverted 
by the Switzerland — that her bow struck the Gascogne's starboard 
quarter at an angle of about 30 deg. If this was ,the fact, ît would 
go far td Bustain the theory that the Switzerland was the aggressor. 
Much new testimony was taken by the appellant for use before 
the circuit court, and in some respects a new case is presented. The 
theory of the Switzèrland's libel was that the Gascogne, as she be- 
gan to draw past the Switzerland, sheered over towards her under 
a port helm, wheTeupon the Switzerland put her helm hard a-port, 
but the Gascogne, continuing under her new course, drew across 
the bowp of the Switzerland, striking her a little forward of her 
mizzeh rigging, on the blutf of the bow, her port anchor penetrating 
the staFboard quarter of the Gascogne, The theory of the Gas- 
cogne's ?inswer appears in the testimony of her captaîn, who testi- 
fiedsthat when the Gascogne's bow was about the middle of the 
Switzerland, and the vessels were 150 to 300 feet apart, the Gas- 
cogne, changea one point to starboard, in order to take exactly the 
direction of the channel, which there makes a smaU bend ; that the 
vessels continued on parallel courses, but when the bow of the 
Switzerland was a little aft of the Gascogne's bridge the former 
briskly made a movement to the port side, and immediately coUided 
with, and Struck her bow into the starboard quarter of, the Gas- 
cogne, about 90 feet from her stem. The Gascogne's pilot testifled 
that when the Switzerland was about one length ahead of the Gas- 
cogne the former changed her course slightly to the eastward to let 
a schooner pass on her starboard side; that he accordingly changed 
the Gascogne's course to the eastward about one point; that the 
Switzerland hauled up on her course again as soon as she rounded 
the schooner, when he hauled up on his course about one point, and 
that, when he straightened up on his course again, the Gascogne's 
bow was about abrèast of the Switzèrland's bridge; and that the 
vessels were on parallel coilrseS. La Veuve, a quartermaster, and 
at the wheel of the Gascogne at the time of the collision, testifled 
that when the bow of the Switzerland was about opposite her smoke- 
stack, as he supposed, the pilot changed the Gascogne's course one 
point of the compass to starboard, and that the collision took place 
about 90 seconds thereafter. He chaqged the time afterwards to 
about 30 seconds. The captain of the Gascogne has consistently 
given the same version of the movements of his vessel, and his ac- 
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count is to be taken as true,— that at tlie time named the course was 
modifled in order to confonn to tbe direction of the channel. Be- 
fore thia change the vessels were on parallel courses, abreast of each 
other, and were probably about 250 f eet apart. The appellant urged 
before the district court that this change of course on the part of 
the Gascogne was the direct cause of the collision. The appellee 
insisted that it could not hare produced collision at an angle of 30 
deg. Lieut Chambers, of the navy, the expert for the appellee, testi- 
fied that if the Gascogne ported a point, and the Switzerland held 
her course, the vessels being at the time of porting between 200 and 
300 feet apart, they would hâve collided in about a minute and a 
quarter, but at a very short angle. The district judge thought that 
the porting of the Gascogne would not account for the collision, and 
did not tend to produce it, and further thought that the angle of 
incidence disproved the account given by the Switzerland's wit- 
nesses, — ^that when their helm was ported their vessel came up to 
the wind four or five points before the blow. The new proofs on 
the part of the appellant were taken to show the slowness of the 
movement of the head of the Switzerland under the mère Influence 
of the wind, the proi)er practice in regard to passing steamships up- 
on paraUel courses, and that the blow was along the bluff of the 
Switzerland's bow, and not against her stem, The appellee offered 
évidence in contradiction of thèse points, and especiaUy that the 
wound upon the Gascogne showed that it was caused by the Switzer- 
land's stem. 

It is manifest that there was no attempt or wish on the part of 
the Gascogne to cross the bows of the Switzerland, and that there 
was no intentional attempt on the part of the Switzerland to swing 
over to the eastward. The reason for such a swing rested upon the 
hypothesis of momentary carelessness. The new testimony in re- 
gard to the insnfiiciency of brief carelessness, if it existed, to cause 
such a sheer as the Gascogne's witnesses assert was taken, causes 
at least a hésitation to adopt the supposition of carelessness, and 
leaves the important question in regard to the truth or probability 
of the Gascogne's theory to be solved by other or proved circum- 
stances. The circumstance which gave probability to the testi- 
mony of the Gascogne's witnesses was that the stem of the Switzer- 
land strnck the quarter of the Gascogne at an angle of 30 deg. If, 
on the contrary, the starboard quarter of the Gascogne, as she was 
proceeding on her crossing course after the change of one point, 
struck the bluff of the Switzerland's bow at an angle of 15 deg., 
the new testimony changes the features of the case which were pre- 
sented to the district judge. EspeciaUy is this true when the re- 
spective experts do not disagree that, under the conditions stated 
by Lieut. Chambers, a collision would take place somewhere, and at 
some angle. 

The appellee has introduced the testimony of Mr. Dickey, who re- 
paired the Switzerland and saw the Gascogne, and of Mr. Clark, 
mechanical engineer in the service of the owners of the Switzerland, 
and photographs of the injuries upon both vessels, and the ofiScial 
report of the survey of the Gascogne. While the libel of the ap- 
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pellant alleged that the injury was received by tàe Switzerland on 
the bluff of her bow, no substantial attempt was made to support 
that avennent by testimony in the district court, and it was not 
until the importance of the angle of incidence had been dwelt upon 
by the district judge that proof was offered. This créâtes a natu- 
ral distrust of the genuineness of new testimony, but the photo- 
graphs of the Switzerland were taten immediately after the colli- 
sion, and werp not a new création. Upon them the testimony of 
Mr. Dickey, the superintendent of her repairs, and the computation 
of Mr. Clark, are substantially based. Thèse proofs show that the 
Switzerland did not strike the Gascogne with her stem, but that the 
flrst point of contact was about 18 feet abaft the stem, on the upper 
part of her port bow, and that the injury ended just aboTe the 
fore foot on tiie stem, and did not extend the length. The appellee 
insists that a well-deflned indentation on the Gascogne shows that 
the flrst point of contact was with the sharp corner of the stem of 
the Switzerland. It is well established that the Switzerland's an- 
chor broke into the side of the Gascogne, and that the two vessels 
became fastened together. The indentation cannot be relied upon 
to prove much in regard to the flrst point of contact, and there is 
about as much évidence from the Gascogne's wounds, and the 
known incidents of the collision, that its injury was not inflicted 
by the stem of the Switzerland, as that it was, while the known 
appearance of the Switzerland's wound pretty clearly shows that 
the angle must hâve been from 15 to 20 deg. 

The case, upon appeal, stands in this condition: The Switzerland 
and the Gascogne were, when the latter ported, upon parallel 
<;ourses, about 250 feet apart, and abreast of each other. The Gas- 
cogne was an overtaJting ship, and could not deviate from her 
course, to the injury of the overtaken vessel. It did deviate, and 
this déviation, contrary to the testimony in the district court, could 
hâve produced the collision at the time when, and in the place in 
whioh, it occurred. The sufiiciency of the cause upon which the 
, district judge relied, of a swing of the Switzerland to the eastward, 
is weakened by the new proofs; and the angle of incidence, which 
went to show that it must hâve occurred, is diminished. The prob- 
abilities that it did occur are lessened, while the probabilities that 
the collision was caused by the act of the Gascogne are increased; 
and the supposed inconsistencies between the testimony of the wit- 
nesses on board the Switzerland and the proved circumstances do 
not exist. The proofs, as they now stand, call for a flnding that 
the collision was caused by the négligent act of the pilot of the Gas- 
cogne, in deviating from his proper course, and that the Switzer- 
land ported as soon as she perceived the change in the Gascogne's 
course. The decree of the circuit court is reversed, with costs, and 
the cause is remanded, with instructions to ascertain the damages, 
and render a decree for the libelant for the full amount of damages, 
and for the costs of the district court, disbursements of the circuit 
court, and for the costs of this court 
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DAVIS & EANKIN BLDG. & MANUF'G CO. v. BARBER et al. 

(Circuit Court of Appeals, Seventh Circuit January 20, 1S94.) 

No. 62. 

ApPEAL— JURISDICTION. 

Under Aet March 3, 1891, creating the circuit courts of appeals, and de- 
claring that appeals and writs of error may be taken from the trial courts 
directly to the suprême court "in any case in which the jurisdictlon of 
the court Is in issue," the circuit court of appeals bas no jurisdictlon to 
review a judgment dismissing an action on demurrer for want of Juris- 
dictlon. 

In Error to the Circuit Court of the United States for the 
District of Indiana, 

Action by the Da\-is & Eankin Building & Manufacturing Com- 
pany against William W. Barber and 60 other défendants for 
breach of contract. A demurrer to the déclaration was sustained, 
and the plaintiff brings error. 

Greorge Shirts and John B. Cochrane, for plaintiff in error. 
James A. McNutt and George A. Knight, for défendants in error. 

Before JENKTNS, Circuit Judge, and BTOW and SEAMAIi, Dis- 
trict Judges. 

JEINKINS, Circuit Judge. This cause is brought hère seeklng 
a review of the judgment of the court below sustaining the de- 
murrers to the plaintifPs déclaration. The action was against some 
61 subscribers to a contract with Davis and Eankin, the assignors 
of the plaintiff in error. This contract was for the construction 
of a creamery, and damages are sought for an alleged breach of 
the contract by the défendants. The demurrers go to the juris- 
dictlon of the court below over the subject-matter of the action, 
and are predicated upon the theory that, by a proper construction 
of the contract declared upon, the liability of the défendants is 
several, and not joint; and, being several, and measured by the 
amount placed opposite the names of the several parties subscrib- 
ing to the contract, the claim, as against each défendant, was 
less than the minimum amount necessary to give the court juris- 
dictlon over the subject-matter of the action. The court below 
sustained the demurrers upon the grounds stated, and its opinion 
is reported in 51 Fed. 148. 

We hâve listened to able arguments upon the subject of the 
proper construction of the contract in question; and, in view of 
the conflicting décisions of the several courts which hâve had 
slmilar con tracts under consideratipn, the question of its proper 
construction is one by no means free from diflSculty. We hâve, 
however, come to the conclusion that we hâve no authority hère 
and now to détermine the question. The controversy in the court 
below went to the jurisdiction of the court over the subject- 
matter. The décision below was adverse to the jurisdiction. The 
act of March 3, 1891, creating this court (26 Stat. 826, c. 517), 
provides, in section 5 of the act, that appeals or writs of error may be 
v.60F.no.4— 30 
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taken fpom the district courts, or from the existing circuit courts, di- 
rect tPîthe suprême court, "in any case in wliich the iurisdiction of tke 
court if Jj^Jssue, In such cases tlie question pf jurisdiction alone sljall 
be certméd to the suprême court from the court below for décision." 
By section 6 of the act, the circuit courts of appeals hâve appellate 
jurisdiction to reriew final décisions of the lower courts in ail 
cases other than those provided for in section 5. The suprême 
court, in McLish v. Bofl, 141 U. S. 661, 668, 12 Sup. Ct. 118, has 
declared the proper construction of the act to be that the party 
against whbm judgment is rendered "miist elect whether he will 
take a writ of error or appeal to the suprême court upon the 
question of jurisdiction alone, or to the circuit court of appeals 
upon the whole case. If the latter, then the circuit court of 
appeals may, |f; it deem proper, certify the question of jurisdiction 
to this court." The act, thus construed, manifestly contemplâtes 
that, when the, case is brought to the circuit court of appeals, 
there shall be something for the court to reyiew, aside from tho 
question of the jurisdiçtipn of the court below. Hère, the plaintifl, 
upon the sustaining of tjie demurrer, refused to plead anew, and 
elected to stand upon its cpmplaint, and final judgment was ren- 
dered dlsmissing the action. The only question, thereforé, presented 
by the record goes to the jurisdiction of the court below. In such 
case a review of the détermination of that question can only be 
had in the Suprême cotirt. The writ will be dismiseed for waut 
of jurisdiction hère to entertain it 



BARTH V. OOLEH et aL 
(Circuit Court of Appeals, Elghth Circuit Febmary 26, 1894,) 

No. 354. 

L CiBctnT CotJkts of Appbam— Bbmoved Casbb. 

Under the Judlclary act of 1875, § 5, It is the duty of the drcult court 
of appeals, in considMlng à case whlch has been remoTed from a state 
court, to examine the record to see whether the removal was rlghtfully 
made, even if there was no motion to retnand. 

Si Behoval of Caosbs— Sbpakablé Contbovbrst. 

Suit was biought in a Colorado court by the owner of the equity of 
rédemption in certain lands to set aside conveyances thereof made by 
the sheriff as trustée ex officlo, under a deed of trust. It was charged 
tliat the sale was made by fraud and collusion between the sheriff and 
the purchaser, and both were made défendants. It appeared, however, 
that the purchaser had pald a large sum of money for the lands, whldi 
the sheriff had dlstrlbuted to the persons entitled. 'Hdd, that the sheriff 
was a necessary part^^, and that there was no separable controversy 
whlch would enable the purchaser, who was a citizen of a différent state, 
to remove the cause to a fédéral court. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This action was brought in a Colorado court by William Barth 
against W. N. Coler, ilr., and Walter O'Malley to set aside certain 
deeds made by O'Malley to Coler pursuant to a sale under a deed 
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of trust Défendant Coler removed tlie case to the fédéral court, 
by which, after heartng had, it was dismissed. From the decree 
of dismissal, complainant appeals. 

Cass E. Herrington and Charles J. Hughes, Jr. (Fred Herring- 
ton, on the brief), for appeUant 
John H. Knaebel, for appeUees. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYEB, District Judge, delivered the opinion of the court. 
The appeUant, who was the complainant in the circuit court, ârst 
filed his bUl against the appeUees, Coler and O'MaUey, in the dis- 
trict court for the county of Huerfano, state of Colorado, the ob- 
ject of which suit was to set aside and annul three trustee's deeds 
conveying certain lands situated in said county and in the town 
of Walsenburg, Colo. The bUl charged in substance that Thomas 
F. Martin, a former owner of the property, had executed a deed 
of trust thereon in the nature of a mortgage, in favor of one Rich- 
ard H. Hutton, for the purpose of securing the repayment of a loan 
in the sum of $5,000; that, under the provisions of said deed of 
trust, Walter O'Malley, who was one of the défendants, as acting 
sheriff of Huerfano county, became entitled by virtue of his office 
to act as trustée in said deed for the purpose of executing the 
power of sale therein contajned ; and that as such trustée he had, 
in the month of,April, 1892, made three deeds to his codefendant, 
W. N. Coler, Jr., which deeds purported to convey to Coler aU of 
the lands embraced in said deed of trust. The bill also showed 
that, prior to the alleged conreyances by O'Malley to Coler, the com- 
plainant Barth, at a sale made under a junior deed of trust, had 
become the purchaser and the owner of Martin's equity of rédemption 
in said property. The biU further showed that the deeds by O'Mal- 
ley to Coler were ostensibly executed in favor of the latter, because 
he was the highest bidder at a public sale which had been duly 
advertised and held by O'Malley as trustée, in exécution of the 
power of sale contained in the aforesaid deed of trust. It was 
averred, however, that the deeds thus made by O'Malley as trustée 
were fraudulent as to Barth, the owner of the equity '"f rédemp- 
tion, because of a conspiracy between the trustée and Coler to so 
conduct the sale as to vest the title to said land in Coler, and to 
deprive Barth of any share of the purchase price that might be 
realized in excess of the mortgage debt. It was further charged 
that the trustee's sale was also void, because the mortgage debt 
had been paid prior to the sale, and because notice of that fact 
was communicated to the trustée before the sale was consummated. 
After process had been issued by the state court and had been served, 
the défendant O'Malley appeared by his attomey, and flled a gên- 
erai démarrer to the complaint. Coler appeared by his attorney, 
and flled a pétition and bond for the removal of the cause to the 
circuit court of the United States for the district of Colorado, 
where it was eventually tried, the result being a final decree dis- 



468 FEDEBAL EIÏPOBTEB, VOl. 60. 

loisaing the complainant's bilL The materiàl portibtt of the péti- 
tion for l«mOTal was as foUows: 

"Your petitioner respectfully shows that he Is one of the défendants in the 
above-entîtled suit, and that the matter and amount in dispute in the said 
sioit exceeds, exclusive of interest and costs, the sum or value of more than 
flve thousand dollars. Your petitioner further shows that sàld suit is of a 
civil nature, and that there is iu said suit a controversy whlch Is wholly 
between cltizens of différent states and which can be fully determined as 
between them, to wity a controversy between your said petitioner, who avers 
that he was at the time of the bringing of this suit, and still is, a citizen of 
the State of New Jersey, and the said plaintifC, who, as yoiu- petitioner avers, 
was then; and still is, a citizen of the state of Colorado; that the said con- 
troversy is of the foUowlng nature: That said plaintiff has flled a complaint 
in this court to set aslde a deed to your petitioner conveying the Lake 
Mirlaià ditch and réservoir, and also CCTtain other deeds mentloned and de- 
scribed in said ootaplalnt, alleging that the said title to said premises was 
obtained by fraud on the part of your petitioner, aud praying that the said 
conveyances to your petitioner be set aside and for naught held, and praying 
no othet or further relief agalnst hls said codefendant, Walter O'Malley; and 
that the only relief demanded In said complaint Is against your petitioner, 
and that your petitioner and said plalntlfC are both actually Interested in the 
said controversy." 

No motion appears to hâve been made in the circuit court to 
remand the case to the state court, but, under the provisions of sec- 
tion 5 of the act of March 3, 1875 (18 Stat. 470, 1 Supp. Eev. St. 175), 
it is madè our duty, even in the absence of such a motion, to exam- 
ine the record, and to order a remand if it appears to be a suit that 
was not rightfully transferred to the fédéral court. Eaiiway Co. 
V. Swan, 111 U. S. 379, 38.'5, 4 Sup. Ct. 510; Burnham v. Bank, 10 
U. S. App. 485, 3 0. 0. A. 486, 53 Fed. 163. It appears to hâve 
been removed to the United States circuit court upon the assump- 
tion that it involved a separable controversy within the meaning 
of the third clause of section 2 of the judiciary act of March 
3, 1887 (25 Stat 434, c 866); but it seems obvious that it does 
not fall within the purview of that clause of the removal act. It 
has been settled by a long line of décisions beginning with Barney 
V. Latham, 103 U. S. 205, that a case is not removable on the 
ground of a separable controversy, unless the cause of action sued 
upon is capable of séparation into two or more independent suits, 
one of which is wholly between citizena of différent states, in such 
sensé, that it may be flilly determined as between them without 
the présence of the other parties to the record. Fraser v. Jen- 
nison, 106 tJ. S. 191, 1 Sup. Ct. 171; Hyde v. Ruble, 104 U. S. 407; 
Corbin v. Van Brunt, 105 U. S. 576; Ayres v. Wiswall, 112 U. S. 
190 ;i Pirie V. Tvedt, 115 U. S. 43, 5 Sup. Ct. 1034, 1161; Railroad 
Co. V. Ide, 114 U. S. 55, 5 Sup. Ct 735; Telegraph Co. v. Brown, 
32 Fed. 337. The sole purpose of the présent suit was to obtain 
an adjudication that the deeds executed by O'Malley, as trustée, 
were voidable both on the ground that the mortgage debt had been 
paid before the sale was consummated and on the ground that 
the trustée had acted unf airly and in collusion with the purchaser 
at the sale. It is manifest, we think, that the cause of action 

'6 Sup. Ct 9a 
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was not susceptible of division into two or more separable contro- 
versies, and that the suit was not removable on that ground, for 
the reason that tlie complainant only denianded one form of relief 
which was predicated altogether upon wrongful acts for which 
the trustée and the purchaser were jointly responsible. An at- 
tempt is made to sustain the jurisdiction of the circuit court on 
the ground that the controversy was really between Barth and 
Coler, who, as the pétition for removal shows, were citizens of dif- 
férent States, and that O'Malley was an unnecessary party défend- 
ant. This position, however, cannot be maintained. The record 
shows that both of the défendants were concerned in the alleged 
fraud; it also shows that the purchaser at the trustee's sale paid 
to the trustée at the conclusion of the sale some |15,000, being 
the amount of his bid, and that the trustée had distributed the 
proceeds of the sale before the présent bill was filed, paying a 
large part thereof to Martin, the mortgagor. If the trustee's deeds 
are set aside, O'Malley is accountable to Coler for the purchase priée 
so received and distributed. He cannot be regarded, therefore, as a 
nierely nominal or disinterested party, but is entitled to be heard 
in a suit which is brought to impeach the validity of the sale, and 
to annul deeds that were executed by him in the discharge of his 
trust Thayer v. Association, 112 U. S. 717, 5 Sup. Ct 355; Peper 
V. Fordyce, 119 U. S. 469, 7 Sup. Ct. 287; Rust v. Brittle Silver 
Oo., 7 C. C. A. 389, 58 Fed. 611. We also note the fact that 
the pétition for removal in the présent case did not even allège 
that Coler was a nonresident of the state of Colorado, but simply 
averred that he was a citizen of New Jersey, It is not necessary 
to décide at this time whether this latter fact is also fatal to the 
jurisdiction of the circuit court of the United States for the dis- 
trict of Colorado, but we allude to it for the purpose of saying that, 
in View of the différent meanings which the words citizen, résident, 
inhabitant, etc., hâve now acquired, counsel will frequently save 
their clients great expense and delay, which might easily be avoided, 
by speaking in the exact language of the removal acts when they 
attempt to use either of the above terms. Freeman v. Butler, 39 
Fed. 1; Overman Wheel Co. v. Pope Manuf'g Co., 46 Fed. 577. 
The case must be remanded to the circuit court, for the reasons 
above indicated, with directions to vacate its former decree dis- 
missing the biU, and to remand the case to the district court of 
Huerfano county, Colo. 
It is so ordered, at the cost of the appeUees. 



KOBINSON V. CITY OP WILMINGTON et al. 

(Circuit Court of Appeals, Fourth Circuit February 17, 1894.) 

No. 60. 

CiECUiT Courts of Appeals — Jurisdiction —Appeals fbom Interlocutoht 
Orders. 

Section 7 of the act creating the circuit courts of appeals (26 Stat 828) 
gives no jurisdiction of an appeal from an interlocutory order dlsmissing 
a restraining order and denylng an injunction. 
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Appeai from the CJircult Court of the United States for the 
Eastern District of North Carolina, 

This was a bill filed by W. S. O'B, Eobinsoh, receiver of the 
First Ifational Bank of Wilmington, N. 0., against the city of Wil- 
mington and WilKam A. Waison, to enjoin the levj' of a tax exé- 
cution against the real estate of the bank. The court below, having 
granted a restraining order, afterwards made an order dismissing 
the same, and denying an injunction. From this order complainant 
appeals. 

E. K Bryan, for appellant 
Thomas W. Strange, for appellees. 

Before QOFF and SIMONTON, Circuit Judges, and JACKSON, 
District Judge. 

SIMONTQN, Circuit Judge. This is an appeai in equity from 
the circuit court of the United States for the eastern district of 
North Carolina, The appellant in this court, the plaintiff below, 
filed his bill against the city of Wilmington, N. C, and William 
A. WUlson, alleging that the défendants were about to levy. a 
tax exécution against the real estate of the First National Bank 
of Wilmington, in his custody as receiver of the said bank. The bill 
alleged that the bank was not responsable for the taxes assessed 
against it, but that such taxes should properly hâve been assessed 
against the stockholders of the bank résident in the city of Wil- 
mington, and paid by them ont of their own funds; and that the 
levy of said tax exécution created a cloud upon the title of the 
bank's realty. The prayer of the bill is for a perpétuai injunction. 
Upon the fliing of the bill the court granted a rule against the 
défendants to show cause why the injunction prayed for in the 
bill be not granted, and in the mean time issued the usual re- 
straining order. The défendants answered the bill, denying and 
putting in issue the facts stated therein as to the ownership of 
the stock, and claiming that the bank was estopped from deny- 
ing its liability for the tax because of the action of its cashler 
in retuming its property for taxation. Upon the return of the 
rule to show cause, after hearing the bUI, answer, proofs, and 
argument thereon, the circuit court ©ntered an order containing 
thèse words: "That the restraining order heretofore issued be, 
and the same is hereby, dismissed, and the prayer in plaintiff's bill, 
asking for a perpétuai injunction, is hereby denied." 

Upon the entry of this order the plaintiff, in writing, prayed an 
appeai, his prayer reciting as follows: "An order refusing the 
restraining order moved for in this case having been refused after 
a hearing on the bill, answer, and proofs," the plaintiff, through 
his soliciter, prays an appeai to the circuit court of appeals, "and as- 
signs as error the refusai of the court to grant the restraining order 
upon the bill, answer, and proofs." The court granted the appeai, 
the order reciting "that the plaintiff in the above-entitled suit 
having this day prayed an appeai from the order refusing the 
restraining order;" and in this way the case comes hère. No final 
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disposition bas been made of the case in the court below, and no 
final decree entered. 

Tbe gênerai rule, without question, is that to autborize an ap- 
peal the decree must be final in ail matters within tbe pleadings 
(Mordecai t. Lindsay, 19 How. 199), and tbat a decree cannot be 
said to be final until tbe court bas completed its adjudication 
of the cause (Green v. Pisk, 103 U. S. 518). The seventh section 
of the aet of congress creating this court (26 Stat. 828) makes 
one exception to this well-establisbed rule: 

"Where upon a hearing In equity In a district court or in an existing cir- 
cuit court an injunction shall be granted or continued by an Interlocutory 
order or decree In a cause In wliicti an appeal from a final decree may be 
taien under the provisions of this act to the circuit court of appeals, an ap- 
peal may be taken from such Interlocutory order or dea-ee grantlng ac con- 
tlnuing such Injunction to the circuit court of appeals." 

In the case before us tbe order neitber granted nor continued 
an injunction, and the case does not come within the exception. 
This point was not made in tbe record, nor in argument. But 
the question inrolves tbe jurisdiction of this court, and of its own 
motion the court will notice the objection. Eailway Co. v. Swan. 
111 U. S. 379, 4 Sup. et 510; King Bridge Co. v. Otoe Co., 120 
U. S. 225, 7 Sup. et. 552. 

The appeal was improvidently awarded, and is dismissed, eacb 
party paying bis or its own costs in this court. 

The case is remanded to the circuit court for such further pro- 
ceedings as may be deemed necessary. This cause came on to be 
heard at the February term of this court, and was then and there 
decided. The reasons of the court for its décision having been now 
formulated, ordered that tbe clerk of this court file the opinion 
as of the 17th of February, 1894, and issue the mandate thereon 
forthwith. 



DE CHAMBRUN v. COX et al. 
(Circuit Court of Appeals, Second Circuit February 27, 1894.) 

No. 64. 

1. CONTRACTS— CONSTEUCTION— PrIOEITIES. 

One 0. undertooli to promote and carry on litlgation to recover real es- 
tate belonglng to certain heirs, who agreed to give him a pe^reentage of 
the amount recovered "for fées, and also to repay him for advances, dls- 
bursements, and whatever expenses" he might Incur to effect the recov- 
ery. C. agreed with one of his counsel to pay him, In addition to pro- 
fessional compensation, $25,000 eut of the proceeds recovered, "after the 
payment of ail proper disbursements." By numerous subséquent con- 
tracts he assigned speclfled proportions of his share of the amount to be 
recovered to varions persons in considération of professional services and 
advances of money to carry on the necessary litigation. ffe/di, that the 
amounts so assigned are entitled to prlority of payment over the $25,000, 
though the contract on which that Is based was prior in point of tlme. 
a. Trusts— Tkdbtbb Dealing with Pund— Accounting. 

S. held two of thèse contracts by which the amount to be pald was 
made a lien on C.'s share of the recovery. She assigned thèse contracts 
to one of C.'s attorneys under an agreement that she was to be paid 
what wàs due under the subséquent contract before the attorney received 
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ftnything under the pri<» one, and he at once executed a déclaration of 
trust In C'a favor as to thé clalms asslgned to hlm, subject only to hl* 
Uen for fées in the mata lltigation. The attomey then induced S. to ac- 
cept a smaUeE sum than was due under her subséquent contract, and to 
agrée to his retainlng the balance as compensation for his services Jn 
prosecutlng the daim; and the amount he actually recelved from the 
proceeds of the asslgned contracts, pursuant to thls arrangement, ex- 
ceeded the fées for which he had a Uen. 'Held- that, as to the excess, this 
was an unlawful deallng with the trust ftmd for his own benefit, and he 
must account to C. therefor. 

BL SaMB— HOSTILB CliAIMS. 

Other contracts which created- liens on C.'s share of the recovery were 
asslgned to the same attomey, and were Included by bim in the same 
déclaration of trust In O.'s favor. His relation as attomey was termi- 
nated, and he agreed wlth the holders of contracts prior to those as- 
slgned to hlm to prosecute their clalms in considération of a portion of 
the amount to be recovered thereunder. Beldi thàt thèse clalms were 
hostile to the trust fund, and hence he could not deal with them for his 
own benefit, but must account to O. for the profit thence arislng. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This was a Ml for an accounting originally filed by Charles A- 
De Chambrun against Douglas Campbell, impleaded with France» 
A. Gresner, The deaths of De Chambrun and Campbell being sug- 
gested, Pierre De Chambrun, as administrator of the former, and 
Abraham Cox and William A. Campbell, as executors of the latter, 
were substituted. There was a decree for défendants, and com- 
plainant appeals. 

Everett ï*. Wheeler and Wylljs Hodges, for appellant 
Louis Marshall, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Charles De Chambrun was a lawyer 
having an of8ce at Washington, D. C, and in some way connected 
with the French légation. Having become satisiied that certain real 
estate in the city of New York, then in the possession of Nelson 
Chase and others, was in law the property of the heirs of one Stephen 
Jumel, he undertook to promote an action to secure its recovery. 
With the assistance of one ytanislaus Le Bourgeois he succeeded 
in discovering the Jumel heirs, résident in France, and on April 20, 
1876, entered into an agreement with them, by the terms of which 
he undertook and agreed to commence and carry on proceedings 
for the recovery of the estate of the said heirs, and to bear the ex- 
penses thereof. The heirs agreed to pay him as compensation for 
his services and outlay a sum equal to 47^ per cent of any money 
or property recovered in sueh proceedings, and as security for such 
payment gave him a lien upon such recovery. They also executed 
a power of attomey, giving him fuU authority to act for them, re- 
tain counsel, prosecute suits, negotiate, and compromise, but at 
his own risk and expense. In furtherance of the end proposed, De 
Chambrun retained varions attorneys and counsel, and incurred 
considérable expense in and about the prosecution of the proceed- 
ings, with the resuit that eventually there was recovered ' for the 
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heirs property which tumed out to be worth nearly $350,000. The 
47^ per cent, to which De Chambrun was entitled, less commissions 
of the trustée appointed by tbe state court to sell and distribute, 
amounted at the time of flnal distribution to $178,784.83. The liti- 
gation was long, arduous, complicated, and expensive. De Cham- 
brun either was not able, or, if able, did not choose, to pay ail the 
counsel fées or other disbursements as they were incurred. He 
did, indeed, at varions times pay out as counsel fées to lawyers en- 
gaged in the proceedings some $7,000 to $8,000, and his entire cash 
disbursements amounted to nearly $34,000. This sum seems, how- 
ever, to hâve been entirely inadéquate to conduct the controversy, 
and, in order to provide means to pay counsel and meet the other 
disbursements, De Chambrun entered into agreements, in some 
instances with counsel, in others with lenders of money, stipulating 
for payment out of his share of the proceeds of the litigation. Thèse 
agreements were executed by De Chambrun with such reekless im- 
providence that the aggregate thereby promised considerably ex- 
ceeded the entire amount of his 47J per cent Some of the counsel, 
however, who were thus retained died before rendering the services 
stipulated, and in the subséquent proceedings (referred to below as 
the Chase suit) several of thèse contracts were for that or other 
reasons disallowed. It will be sufflcient, therefore, to refer only to 
the following: 

(1) Contract No. 1. On March 3, 1876, De Chambrun entered into 
an agreement with E. Delafield Smith, a lawyer, practicing in New 
York city, whereby, in considération of $16,250, advanced by the 
latter, for the purpose of negotiating and perfecting the purchase 
from the French heirs, De Chambrun assigned to him one-fourth of 
his interest in any contracts he should bave or thereafter make with 
the French heirs, This agreement was superseded by subséquent 
agreement of the parties to it on January 5, 1877. 

(2) Contract No. 2. On March 3, 1876, De Chambrun and Smith 
entered into another agreement. It recited the purchase by the lat- 
ter of a one-fourth interest in De Chambrun'a contracts with the 
French heirs, and that Nelson Chase, ^ tenant upon and claimant 
of part of said Jumel estate, was indebted to Smith to the amount of 
about $25,000. Thereupon the parties further agreed that "the 
said sum of $25,000, or thereabouts, shaU also be paid to the said 
Smith out of the proceeds of said Jumel estate so acquired by the 
said heirs, or any further interest therein, after the payment of ail 
proper disbursements, and is hereby made a charge on the same." 
The agreement also made spécial provision as to a portion of the 
Jumel lots owned by Smith's partners, which is immaterial to the 
présent discussion. The superseding agreement of January 5, 1877, 
above referred to, expressly referred to this contract No. 2, and con- 
tinued it in force. 

(3) Contract No. 3. On July 10, 1876, De Chambrun executed an 
instrument in writing, by which he transferred to Stanislaus Le 
Bourgeois 7^ per cent, out of his 47^ per cent, "in considération of 
the services you [Le B.] hâve rendered in discovering heirs of 
Stephen Jumel, who were unknown to me [De C], and in settling 
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with theïB,!» advance, and in my absence, and in my name, tlie basis 
of tiie contraetiot April 20tljy 1S76" ' 

(4) Go|itm«t 2lfo, 4. On August 8, 1S76, De Obambrun agreed 
with JohnrAj fitantenburgli, a îawyei" in New York city, to pay or 
cause toibe paldto him the sunt of 4 per cent on the entire proceeds 
of the pr!C^)^rty recovered, covenaaitiRg that "under and by Tirtue of 
the poweé inyeated in De Gbambinin by the heirs" it be created and 
made a spécifie lien on the property» and every part thereof, to be 
paid asfast as proceeds be recotered. The considération is stated 
as consultations had and services already rendered by Stoutenburgh, 
and professional services further to be rendered. 

(5) CJontract No. 5. On October 4, 1876, De Chambrun made a 
further agreement with Levi S. Chatfield, also a lawyer in New 
York, agifieing to pay Mm $1,000 within a few days, and further to 
pay hinij his, heirs or assigna, |45,000, when the title to the property 
should be established; and, if less than the whole should be recover- 
ed, or the, right of tlie heirs compromised for less than the whole 
amount, &en to pay a pro rata share of the amount recovered; no 
part of the $45,000 to be paid in the event of an entire failure to 
recover. To thèse payments De Chambrun pledged his share and 
interest under the French contract. The considération expressed 
is "for services performed and to be perf ormed, and information 
communicated in relation to the interests of the légal heirs," etc. 
In the subséquent proceedings (referred to belpw as the Chester 
suit) it was held that C5hatfleld did perform such services, and did 
communicate such information, and no one upon this appeal ques- 
tions that flnding. 

(6) Contract No. 6. On October 25, 1876, De Chambrun agreed 
in writing with George J. Schermerhom, also a lawyer, who had 
been employed by De Chambrun a few months before, to pay him 
1500 within 90 days, and $10,000 when the title of the heirs shaU 
be establii^ed either by suit or compromise, to the property, or 
any part thereof. To secure this payment De Chambrun mort- 
gaged his interest under the French contract. The considération 
is "for services performed and to be performed during the next 
ninety days." The agreenient is headed with the title of the flrst 
suit brought by the heirs against Nelson Chase, which had been 
begun in September, 1876, with E. Delafleld Smith as solicitor and 
Stoutenburgh as counsel. 

, (7) Contract No. 7. On October 29, 1876, De Chambrun entered 
into an agreement with W. N. Griswold and Henry Chamberlain. 
After reciting the contract with the French heirs, it sets ont the 
fact that it bas become necessary to raise more money for the prose- 
cution of the daim, and to defray the expenses thereof. By its 
terms, Griswold, who was a real-estate expert, and Chamberlain, 
undertook to advance $6,600 for that purpose, and De Chambrun 
assigned to them 5 per cent out of his 47^ per cent. 

(8) Contract No. 8. On November 9, 1876, De Chambrun, by an 
instrument in writing, assigned to Jesse C. Connor 3^ per cent, of 40 
per cent of the entire recovery, and made such assignment a lien on 
whatever might be recoTered by him (De Chambrun) under his con- 
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tract with the Jumel heirs. The considération was "services to be 
rendered by Connor in relation to the prosecution and préparation 
of the case of the said heirs against Nelson Chase and others." 

(9) Contract No. 9. On January 5, 1877, De Chambmn and 
Smith entered into an agreement by which Contract No. 1, supra, 
was abrogated. The parties then agreed that Smith should receive 
out of the proceeds of the adventure his advance of |16,250, and one- 
tenth in value of the recovery in the Jumel proceediags. This was 
in considération of the services of Smith, who was to continue to be, 
as he had been in the past, the "attomey and counsel of the heirs in 
ail présent and future actions, suits and proceedings." Smith died 
in April, Ï878. In May, 1878, the suit in which he had appeared 
was discontinued, and in the same month a second equity suit was 
brought, in which Stoutenburgh appeared as solicitor. 

(10) Contract No. 10. On August 28, 1880, De Chambrun and 
Schermerhorn entered into a further agreement, whereby, "in con- 
sidération of services rendered by Schermerhorn, at the request of 
De Chambrun and in behalf of the heirs * * * in the litiga- 
tion," De Chambrun agreed to pay him |30,000, making the same a 
lien upon any money said De Chambrun might receive for said heirs. 

(11) Contract No. 11. On August 31, 1881, to secure the pay- 
ment of $10,000, which De Chambrun borrowed from France» A. 
Gesner, he assigned to her ail his right, title, and interest under 
the contract with the French heirs. He confirmed this with an- 
other agreement to the same effect on March 18, 1882. 

(12) Contract No. 12. In 1880 défendant'» testator, Douglas 
Campbell, also a lawyer, was employed by De Chambrun to render 
services in that capacity. He continued in such employaient, 
acting as counsel in the varions suits, actions, and proceedings, 
until June 16, 1884, when, the litigation for which he was retained 
being closed by a final settlement in a partition suit, — brought after 
compromise of the second equity suit had left the Jumels tenants in 
common with other claimants, — he terminated his employment by 
written notification to De Chambrun. On May 6, 1882, De Cham- 
brun, by an instrument in writing, transferred out of his 47^ per 
cent, to Douglas Campbell the sum of $25,000, with interest from 
May 6, 1882, giving him a lien therefor. The considération express- 
ed was "professional services rendered." 

The Jumel litigation being terminated, and its gross proceeds in 
the hands of a trustée for distribution, and there being delay in the 
final settlement of the claims, one Stephen M. Chester, to whom 
Stoutenburgh had assigned his contract (No. 4, supra), brought a 
suit (about January 1, 1886) against the heirs. De Chambrun, and 
the varions claimants under the latter's assignments, to détermine 
the validity and priorities of ail such claims. De Chambrun ap- 
peared by counsel, and denied that any of the claimants had any 
right, share, or interest in or upon the lands or moneys in the hands 
of the trustée; alleged that he had expended $30,000 for expenses, 
and that his services were reasonably worth $30,000. By his pro- 
curement the French heirs contended that their agreement with him 
was void for champerty. Thèse défenses were not sustained, and 
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the refereé in Chester v. Jumél found in favor of most of the claims 
litigated. The judgment upon his findings was adopted as the 
nile of distribution in still another action,— Tauziade v. Jumel, — 
wherein final distribution was made of the fund of $178,784.33 as 
follows: 

No. 3. Le Bourgeois $ 28,302 76 

No. 4. Stoutenburgh (Ohester) 15,045 96 

No. 6. Ohatfleld 16,776 46 

No. 6. Schermerhorn 17,026 55 

No. 7. Grlswold 9,306 66 

No. 8. Oonnor 2,32136 

No. 9. Smith (Margaret J., Executrix) 37,746 96 

No. 10. Schermerhorn 51,656 26 

No. IL Gesner (the balance of the fund)... 601 36 

$178,784 33 

Other cqntracts sustained by the réfères are not referred to in this 
opinion, since those above recited exhausted the fund. 

Before stating the nature of the claim made by the complainant 
and appellant in the case at bar, it wUl be necessary to set forth 
yet another séries of assignments. On February 25, 1882, Ohatfleld 
assigned his contract (No. 5) to William H. Adams, and on March 
17, 1882j Adams assigned it to Campbell, the latter paying to Ohat- 
fleld and his assignée, on account of the purchase price of said con- 
tract, f 3,888; and to Adams, for services rendered to De Chambrun, 
$150. On May 6, 1882, Campbell assigned his contract (No. 12, su- 
pra) to Margaret Smith (E. Delafield Smith's executrix). On May 
17, 1882, Margaret Smith assigned to Campbell, inter alla, contracta 
Nos. 1, 2, and 9, supra, the claim against De Chambrun for $16,250, 
with interest from March 11, 1876, and the claim against Nelson 
Chase on his promissory notes for about $25,000, upon the express 
condition that $25,000, with interest from May 6, 1882 (the amount 
of Campbell contract, No. 12, supra), should be paid in full to Mrs. 
Smith before payment of any sum whatever should be made to Camp- 
bell under Margaret Smith's assignment to him. Thèse Ohatfleld 
and Smith assignments to Campbell appear to hâve been made vrith 
De Chambrun's assent, presumably to secure some control of the 
Ohatfleld and Smith claims, and to arrange more securely for Camp- 
bell's contingent fee, his own contract being so late in order of time 
that the fund would probably be exhausted before his lien thereon 
could be satisfled. Accordingly, on Juiy 21, 1882, Campbell executed 
a déclaration of trust, in which, after reciting the assignments from 
Smith and Ohatfleld (through Adams) to himself, he declared that 
he held "ail of said contracta, agreements, and claims for the beneflt 
of Charles A. De Chambrun, subject only to his (Campbell's) interest 
therein and lien thereon for légal services." Immediately thereafter 
De Chambrun assigned his rights under this déclaration of trust to 
Mrs. Gesner, to further secure her claim against him. On July 1, 
1884, immediately after Campbell had ceased to be counsel for De 
Chambrun, he entered into an agreement with Schermerhorn 
whereby they agreed to make common issue in the prosecution et 
their claims to recover compensation for their professional services 
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In the Jumel litigations, and to divide, share and share alike, the 
net sum each should obtain, whetlier under tJieir own contracts or 
uuder those wMch eith.er of them then held or might thereafter ac- 
quire. Some time subséquent to the déclaration of trust, Campbell 
acquired interests in the claims of Stoutenburgh-Chester, Griswold, 
and Margaret Smith, by agreements with them, respectively, whereby 
he agreed to act as counsel for each of them in the Chester suit and 
subséquent litigations. With Margaret Smith he agreed, June 19, 
1884, to prosecute her claim to the $25,000 and interest, under her 
assignment to him of May 17, 1882, holding her harmless against ail 
costs and expansés of litigation. In the event of success he was to 
keep for himself ail of the recovery in excess of the sum of |18,000, 
plus interest from December 19, 1884. Under a sûnilar arrangement 
he agreed to prosecute the Stoutenburgh-Chester claim, retaining for 
himself ail recovered in excess of $5,000. And of the Griswold claim 
he was to receiTe, under like arrangement, ail in excess of $4,000. 
Of the Le Bourgeois claim he acquired in April, 1888, an option to 
purchase the same for the sum of $15,000, with interest from that 
date. In the answer it is averred that "he never actually became 
the owner thereof, the same having been purchased by Ashbel 
Green." He did, however, prosecute the claim. Whether anything 
was receiTed by him on final recovery, and, if so, how much, does not 
appear. In the Chester and Tauziade suits Campbell appeared, 
originally or ultimately, for himself, Smith, Chatfield, Chester, Gris- 
wold, and Ashbel Green (assignée of Le Bourgeois). Other counsel 
appeared for De Chambrun and for the French heirs. Frances Ges- 
ner was represented by hér own counsel, as was also Schermerhorn; 
and Connor was represented by Schermerhorn. The varions con- 
tracts; numbered supra, were proved, as were also the Chase notes. 
In his findings of fact the référée found substantially as stated in 
:his narration as to the making of the several above-numbered con- 
tracts, and the course of litigation to recover the property. He also 
found that the Chase notes amounted to $23,740, and that De Cham- 
brun had proved disbursements made by him to the amount of $33,- 
445.27. He further found that Campbell's professional services in 
the matters in which he had been retained by De Chambrun for the 
heirs were in the aggregate of the value of $30,000, on account of 
which he had received $950 only; and that he had advanced for the 
beneflt of De Chambrun to Chatfield and Adams $4,038. Inasmuch 
as part cf thèse services were rendered subséquent to recovery, — . 
that is to say, in the partition suit and proceedings to distribute, — 
52^ per cent, of those services was charged against the Jumel heirs, 
and $7,875 paid by them to Campbell. The remaining 47| per cent» 
of those charges ($7,125), and ail charges for services prior to recov- 
ery from the Chases ($15,000), besides the moneys advanced for De 
Chambrun ($4,028), reduced by the crédit of $950, was charged 
against the latter, the amount being $25,213. The référée found as 
a conclusion of law as to the déclaration of trust and subséquent as- 
signment thereof that CampbeU held the Chatfield contract, and any 
interest in the Smith contract which might remain after payment 
to Margaret Smith of the $25,000 and interest from May 6, 1882, in 
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trust for De Chambrun and liis assignée, Gesner, but subject ârst to 
Oampbeirs lien thereon for thie said suai of $25,213, due to him for 
services and disbursements out of De Chainbifun's 47| per cent. Tlie 
claims found by the référée, and the order of priority to wMch he 
held them entitied, are enumérated supra. The amounts are a little 
in excess of those given by him, the property having appreciated be- 
tween the ffling of his report and flnaî distribution. Neither the 
referee's jreport nor any subséquent judgment in either the Chester 
or the Tau2!iade suit contained any express statement Of a conclu- 
sion of law as to the status of the Smith-Chase contract, No. 2, 
supra. 

The contêiition of the complainant and appellant in the suit at 
bar is twofold: First. That Campbell, either through gross neglect 
of his duty as trustée under the déclaration of trust, or fraudulently 
and by collusion with Schennerhom, procured the omission of the 
Smith-Chasé claim f roto the referee's report, and the judgments in 
the actions for distribution^ to the damage of the complainant's in- 
testate. Second. That CampbeU, being trustée and former counsel 
of De Chambrun, purchased interests in geveral of the claims of oth- 
ers against th.e fund, — claims which conflicted as to priority with 
those which hé held as trustée, — and by such purchase realized large 
profits, for which profits, it is contended, he should account to his 
cestui que trust. 

1. The first of thèse Only is considered in the opinion of the cir- 
cuit court. In the view we take of this part of the case, it will 
not be necessary to disctiss the facts in proof on wMch the com- 
plainant relies to establish the fraud he allèges. Long before the 
Chester case was submitted to the référée, there existed bitter hos- 
tility between De Chambrun and CampbeU. Who was in fault for 
this falling out it is not necessary to inquire; nor need we review 
the voluminous correspondence which has been put in évidence, nor 
follow step by step the varions proceedings in court and before the 
référée, which it is claimed indicate an intent collusively to post- 
pone the Smith-Chase claim, or to subordinate it to others; nor 
need we review the calculations, which complainant insists show 
that there was a motive for securing its rejection, because, had it 
been allowed with priority according to its date, it would hâve so 
depleted the fund that there would hâve been practically noth- 
ing left to pay the $51,656.26, under contract No. 10 (Schermerhorn, 
supra), in which Campbell had acquired a half interest. The fun- 
damental difiaculty with complainant's contention is that, although 
(except for the superseded contract No. 1) the Smith-Chase contract 
was tiie first in order of time, it was not entitled to priority accord- 
ing to its date. Ail the other contracts provided for compensation 
to be made for professional or other services rendered or disburse- 
ments made or information given. This one was evidently intended 
to secure a claim of Smith, not against De Chambrun, but against 
Nelson Chase, in the event of the latter being deprived of the means 
to pay his debts by reason of the success of the very litigation Smith 
was about to conduct, and for his services in which Smith had al- 
ready secured, by contract No. 1 (not then superseded), one-fourth 
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part of De Chambrun's shar& If it were necessary, in order to se- 
cure success, to disburse still more, there was reason why the par- 
ties shoiild agrée that the costs of victory should first be paid, and 
the loBS that victory might entail on Smith be compensated for, only 
ont of the residue. The phraseology of the varions contracta indi- 
cates just suçh an intent AU of the others assign some percentage 
of the proceeds, or make some specifled sum a lien or mortgage upon 
the proceeds of recovery, without any suggestion as to priority other 
than such as their respective dates imply. In the Smith-Chase coii- 
tract, however, it is expressly provided that the amount of the notes 
shall be paid to Smith, ont of the proceeds of the Jumel estate "so 
acquired by the said heirs," "after Ûe payment of ail proper dîsburse- 
ments." When it is borne in mind that at the time this con tract 
was entered into the disbursements already made were compara- 
tively smaU; that suit had not yet been begun; that the litigation 
about to be undertaken would necessarily be long, diflScult, and 
arduous, requiring not only the professional services of able counsel, 
but also careful and intricate examinations of real estate records 
and of pedigree, would necessitate much documentaxy proof, the 
taking of testimony in a foreign country, one, or perhaps more, trials 
in court, and possibly appeals, invoMng great expense, — we cannot 
assent to the proposition that the quotation above italicized was 
intended only to provide for disbursements already incurred. Ail 
proper disbursements from the beginning of the campaign till îts 
close were undoubtedly included in the phrase. Nor, in our opin- 
ion, is the word "disbursements" used therein with the narrow and 
technical meaning it has acquired in the ofSces of court clerks, as 
somethlDg distinct from "costs," "counsel fées," and "allowances." 
The contract of De Chambrun with the French heirs sets forth that 
his share of 47| per cent, is "attributed to him * * * as much 
for his having made known to them the existence of that estate as 
for fées, and also to repay him for advances, disbursements, and 
whatever expenses he may bave made and shall make to bring about 
the recovery." It was the payment of moneys properly disbursed 
by De Chambrun to bring about the recovery to which the pay- 
ment of the Chase notes was postponed. First of such disburse- 
ments are the fées of attomeys and counsel. It surely could not 
be reasonably contended that, had De Chambrun paid in cash ail 
retainers and charges of counsel as they accrued, he would not be 
entitled to reimbursement therefor ont of the proceeds, before be- 
ing called on to respond for Chase's default on his notes, The situ- 
ation is not changea, because, not having the means to pay, he post- 
poned their settlement until the end of the litigation j nor because 
most of the attomeys and coimsel bargained for fées contingent on 
success, and no doubt largely increased in amount because of such 
contingency. The law of this state allows attorneys and counsel 
thus to buy interests in the claims they professionaUy represent, and 
Smith and De Chambrun, both lawyers, had that very day made just 
Buch a contract. The bulk of the claims allowed by the référée were 
Ot this character. That of Griswold and Chamberlain (]S^o. 7) was 
for moneys which it had becpme necessary to raise for the prosecu- 
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tion of the Jàmel claim, and to défray the éxpenses thereof. That 
of Le !BoiiFg;<eoi8 was for services reûdered in discorering the French 
heirs and negotiating the contract with them. To trace ont the 
pedigree aiid establish the identiîy tof the persons in whose name 
the suit was to be brought was necessarily the first thing to be done, 
and the expose of so doing was a disbursemént which De Cham- 
bmn would hare to make before he could even begin to bring about 
the recorery. Moreover, tiie référée found that De Chambrun had 
disbursed in cash $33,445.27. He disallowed, indeed, De Cham- 
brun'a request that the same should be paid before any of the clalms 
of the défendants, as he found them. But, as between De Cham- 
brun's claim. for cash disbursements and the Smith-Chase daim 
<which was not included at ail among the conclusions of law), the 
terms of the latter so plainly postpone it to the former that we 
must assume that, had any such question of priority been considered 
by the référée, he would hâve so held. Whatever, then, Campbell 
may hâve done or omitted to do touching the Smiih-Chase claim, 
can in nO way hâve injured complainant's testator, who was not enti- 
tled to hâve it paid in advance of the claims which were allowed, 
whose allowance is not disputed hère, and which whoUy exhausted 
the f und. 

2. The other branch of the complainant's claim remains to be con- 
sidered. The finding of the référée in the Chester suit as to the 
déclaration of trust has already been stated, and is undoubtedly cor- 
rect By its tenus Campbell was coûstituted trustée to hold the 
Smith and Chatfleld contracts for the benefit of De Chambrun, sub- 
ject only to his own intereât therein and lien thereon for légal serv- 
ices. That lien also covered the moneys he advanced for the benefit 
of De Chambrun to pay Chatfleld and Adams for their assignments. 
The terms of the Smith assignment, moreover, required him to pay 
Margaret Smith f 25,000 and interest f rom May 6, 1882. Out of the 
residue and the proceeds of the Chatfleld contract he was entitled 
to retain the amount of his own lien, and the balance he was bound 
to hold for De Chambrun, or his proper assignée. At the time 
Campbell accepted this trusteeship and undertook its obligations, he 
was, and had for a long time been, De Ohambrun's counsel. It is 
urged by défendant that the relation of attomey and client never 
«xisted between them, inasmuch as Campbell was retained for the 
Juûel heirs, as the associate of De Chambrun. In one sensé this 
is true, but De Chambrun was the attorney in fact for the heirs. 
He selected and retained counsel; he alone directed the cônduct 
of the proceedings; he alone, out of his percentage, was to pay 
such counsd as he did retain. The relation between the two men 
was that one of trust and confldence which the law assumes to 
€xist between client and counsel. By reason of his professional 
connection with the litigations as to the Jumel estate, and his 
relations with De Chambrun himself, Campbell undoubtedly ac- 
quired a fund of information touching not only the suits to recover 
possession of the estate, but also the complicated, conflicting, and 
improvident contracts which De Chambrun's recklessness had at- 
tached to the fund out of which alone compensation could ultimately 
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come. When, with De' Chambran's consent, lie accepted the trust, 
he accepted it ckarged with. ail tlie knowledge he had thus acquired. 
Wlien, two years subsequéntly, lie tenninated professional relations 
■with De Chambrun, he did not tàereby relieve himself f rom the obli- 
gations of Ms trusteesMp under the written déclaration of trust, nor 
did he become free to use, for his own beneflt, and against the in- 
terests of bis cestui que trust, the information he had obtained 
while the confldential professional relations existed between them. 
It is not only as a trustée, but as a trustée who is a lawyer, and 
has been himself practically counsel for his cestui que trust in the 
very matters ont of which the trust springs, that Campbell's con- 
duet is to be judged. But it needs even no such addition to the 
"wholesome rule of equity, too elementary to require citations, that 
a trustée may not so manage the trust estate that thereby he shaU 
beneflt at the expense of his cestui que trust. Had he been some 
chance comer, appointed trustée without any knowledge whatever of 
the subject-matter, his conduct touching the Margaret Smith claim 
(to 125,000 and interest under the assignment of May 17, 1882) 
would hâve been equally indefensible. It will be remembered that, 
under cover of the agreement to prosecute her claim before the réf- 
érée, — the very claim which he held in trust, — he induced her to 
agrée to accept, instead of $25,000 and interest from May 2, 1882, 
$18,000 and interest from December 16, 1884. In urging her to 
make such réduction he referred to the fact that the fund to be 
ultunately realized would be inadéquate, and that De Chambrun, 
to whose "indomitable energy and pluck" it was due that the work 
of recovery was carried on, was likely to be left, not only without 
repayment of his expenses, but heavily in debt, — a resuit which, he 
expressed the hope, "none of the interested parties would be wiUing 
to see," and added that he himself would willingly make a libéral 
réduction from his own fee, rather than that De Chambrun should 
thus lose ail for which "he had worked well and long." So far as 
he was a trustée for her under her assignment to him, this arrange- 
ment with Mrs. Smith to reduce her claim was right enough. She 
could remit as much of it as she chose. Such remission only left 
a larger balance for the other persons interested in the trust. Had 
he arranged for éuch a réduction of her claim, that the balance of 
it, together with the Chatflçld claim, amounted to just the amount 
of his own fées, De Chambrun could not complain. He was enti- 
tled only to the residue after Margaret Smith and Campbell had 
both been paid. And Campbell could not be expected to obtain 
from Mrs. Smith any greater réduction than she was willing to give. 
But Campbell did secure such a réduction that the balance of the 
Smith claim under contract No. 9 (after paying Mrs. Smith), plus 
Chatfleld's, amounted to considerably more than his fées. Had thi& 
been done as part of the administration of his trust. De Chambrun 
would hâve beneflted thereby to the extent of the différence; but 
Campbell so arranged the transaction as to put the différence into 
his own pocket, That he covered up the transaction by an agree- 
ment to take the amount of the réduction as his fee for coHecting 
the Smith claim will not avail. The court wiU look through the 
v.60F.no.4— 31 
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foni:|.tO;l5he substance. ÎRie ajnount of the réduction was fl3,- 
815.06 ont of a claim of 137,746.96, a sum grossly disproportioned 
to anj: possible quantum. pieruit for prosecuting the Smith claim 
in tbe Chester and Tauziiiide suits. It is tnie, as stated before, 
that the law of this state allows members of the bar to make such 
agreemeîits for contingent compensation, — ^in our opinion, most un- 
fortunately for the profession, as the record of the case at bar 
abundantly shows, — ^but,,so far as Wie know, it has net changed the 
rule as to a trustee's duty so as to aUow him, by such an arrange- 
ment, praqtically to buy lat a discount claims which conflîct with 
his trust estate and himself reap the fruits of his spéculation. 

The foUowing statements show the resuit of CampbeU's agreement 
with Margaret Smith: 

Chatflèld daim $16,776 46 

Smith claim... , 37,746 96 

'■ , 54,523 42 

tJndër original arrangeinent Margaret Smith was entitled to 
$25,000 and interest from May 6, 1882, say, in round numbers, 
altogether ; 32,500 00 

Balance to bé dlstributed under déclaration of trust $22,023 42 

— ^And which is insufflcient to satisfy Campbell's lien for fées. 

Smith and Chatfleld, as before $54,523 42 

Mrs. Smith recelved lu fuU satisfaction 23,931 90 

Balance to be dlstributed 30,591 52 

CampbeU's lien for fées, etc 25,213 00 

Balance which, under trust, would hâve corne to De Ohambrun. . $ 5,378 52 

— ^But which, Under Campbell's arrangement with Margaret Smith, 
he retained f or Mmself . 

The other claims in which Campbell acquired interests under 
coTer of an arrangement for counsel fées, viz. Chester-Stouten- 
burgh and Griswold, were undoubtedly claims hostile to those which 
he held under the déclaration of trust, since the fund was inadé- 
quate to pay ail. His plaln duty as a trustée forbade him from 
speculating in hostile claims to his own profit. If he wished to be 
free from the obligation of his trusteeship, he should hâve notifled 
his cestui que trust, and secured the àppointment of another trus- 
tée. Equity will not tolerate his continued holding of the one set 
of claims as a trustée and dealing with hostile claims as an individ- 
ual. Whatever profit a trustée makes by such opérations, he must 
account for to his cestui que trust. , The cases cited by counsel for 
tiie appellee do not apply, They hold that under some circumstan- 
ces an attomey whose relation with his client has been severed, 
not on the ground of his own misconduct, may act for an opposite 
party when it clearly and distinctly appears that he does not avail 
of information obtained in his former character to the préjudice of 
his former client Were the question hère one solely of professional 
relation, we might analyze thèse authorities and compare them with 
others, — profitably, no doubt; for any relaxation of the wholesome 
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mie as to disqualification by reason of professional relations should 
be most scrupulously and carefully limited and defined before it is 
announced by a court of equity. But in tbia case we are spared 
ail such discussion. It is not a question of professional relations, 
but of the obligations of a trustée of an express trust. Under the 
déclaration, Campbell held, inter alia, the Smith-Chase contract for 
others as well as himself. In point of time it was prier to ail 
the others, but by its tenus was to be postponed to such subsé- 
quent ones as represented proper dlsbursements of De Chambrun, 
and were so phrased as to be vaUd obligations against the fund. 
At least one claim, apparently for counsel fées, was rejected by the 
référée because the phraseology of the contract on which it was 
based permitted recovery only when the title of the heirs was estab- 
lished to the property, — an event which he held never happened, 
since the original controversy was compromised. Whether or not 
the tenus of ail the other contracts permitted recovery, and whether 
they covered proper dlsbursements, were issues upon which the légal 
owners of those other contracts and the légal owner of the Smith- 
Ohase were irreconcUably hostile. To sanction the contention that 
the holder of the Smith-Chase contract, when that holder is a trus- 
tée, active or passive, could acquire or hold any part or lot in hos- 
tile claims, or even prosecute them to his own personal profit, would 
be subversive of the fundamental principles of equity. The same 
remarks apply to the claims represented by Schermerhom, in which 
concededly Campbell acquired a half interest, and would apply to 
the Le Bourgeois claim, if in fact he realized anything out of it, 
which the record before us leaves in some doubt. 

The judgments in the Chester and Tauziade suits are no bar to 
the second clarm in this suit, which was not, and could not be, liti- 
gated therein; nor was De Chambrun under any obligation to ob- 
ject in those suits to Campbell's prosecution of the hostile claims 
on the ground that he was the trustée of other claims. Whatever 
pecuniary benefit the trustée thereby obtained would be for the ben- 
efit of his trust, and the cestui que trust might fairly lie by, allow 
the trustée to secure ail he could^ and rely upon the subséquent ac- 
counting for the protection of his own interest. The decree of the 
circuit court is reversed, with costs, and the cause remitted to that 
court, with instructions to decree in favor of the complainant for 
an accounting as to any profits made by defendant's testator in ex- 
cess of his fées and disbursements (f25,213) out of the claims of 
Stoutenburgh-Chester, Griswold, Chatfleld, Smith, and Schermerhorn. 

On motion to amend the mandate the claim of Btanislaus Le Bourgeois was included 
among those for whom the accounting for profits was ordered. 



WATTS et al. V. BRITISH & AM. MOBTG. CO..OP LONDON, Limited. 

(Circuit Court of Appeals, Fifth Circuit Febniary 27, 1894.) 

Na 158. 

L MoRTSAOB — Rkscission — Appirmancb BT CONDnCT. 

A mortgage company filed a bill to rescind a mortgage, and secure a 
retura of the money loaned, on the ground of fraud. Afterwards, it ad- 
Tcrtised the premises for aale under tber deed of trust It did not, how- 
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eyer, attepapt to make the sale, but pressed Its suit for rescisslon witb 
due speéd. <Beli, that the ^ct of advertising' should not be considered an 
afflrmance of the mortgaga 

8. SaMB — ^CONSPIBAOT TO DErBAUD — LlABILITY OP CONPBDBKATBS. 

A numbér of persons, eaci doing bis part, actéd together In procuring 
a loan from a mortgage eompany upon tbe security of land which was 
greatly ôyervalued. <Held, th&t the mortgagor was entitled to a rescission 
of the aiottgage, and a dècrèe against ail the parties for return of the 
money loaaèd, regardless of what disposition had been made of it, or 
whlch de the défendants haâ executed the papers. 

Appeai from the Circuit Court of tlie tJnited States for the North- 
ern District of ilississippi. 

This was a bill in equlty flied by the British & American Mort- 
gage Company of london, Limited, against Ben M. Pettis, W. C. 
Pettis, Charles L. Watts, and A. C. Johnson, to rescind a mortgage 
and procure a dècrèe for thé return of the money loaned. There 
was a decree for complainànt in the court below, and the défend- 
ants appéal. 

H. A. Barr, J. W. T. l'allqier» and Chas. B. Howry, for appellants. 
W. V. Sullivan, for appeUees. 

BefOre PAEDEE and McOOKMICK, Circuit Judges. 

McCOEMICE, Circuit Judge. On 27th December, 1889, C. L. Watts, 
oneof thé appellants, applied to an agent of the appeilee for a farm 
loan on 820 acres of land in La Fayette county. Miss. This appli' 
cation was tdade on one of the regular forms used by appeilee. The 
answers to the numerous questions in this fonn were ail written 
in by W. 0. Pettis, one of the appellants. On the 16th January, 
1890, the land was conveyed to C. L. Watts by Ben M. Pettis, de- 
scribèd as containing 826 acres, more or less. This deed recited, 
"In considération of eighteen thousand two hundred and sixty dol- 
lars, I herè convey and warrant 0. L. Watts the following described 
lands," etc., "to wit." A. C. Johnson, one of the appellants, in- 
spectéd the land, and reported it to be of the value of |13,74:0, with- 
out the improvements, and to hâve on it a résidence house, six ten- 
ant houses, and a gin house, with machiner^, ail of the aggregate 
value of $2,250. Shattuck & Hoffman were the agents, at New Or- 
léans, of the appeilee. Th0y seem to hâve corresponded with W. A. 
Koanei Esq., of Oxford, Miss., and to hâve received from him ab- 
stracta of title to land in La Fayette county on which they made 
loans. Mr. Shattuck testifles that A. C. Johnson never was in the 
company's (appellee's) employ, and W. A. Koane never was the com- 
pany's attomey; that the eompany hâve no employés or attorneys 
or brokers in the country. TJnless the inspection and report of A. 
O. Johnson was made for the eompany, it had none made by any 
one before it made the loan of $4,500 on this land. On January 25, 
1890, C. L. Watts drew on Shattuck & Hoffman in favor of Benjamin 
M. Pettis, for the full amount of the loah. This draft was accepted 
30th January, 1890, payable at the Louisiana National Bank. It 
is indorsed: "Benj. M. Pettis. W- C. Pettis. For collection, for 
aect of Bank of Oxford, Oxford, Miss. Ben Price, Cashier." 

Benj. M. Pettis and W. 0. Pettis are brothers. At the time of ob- 
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taining this loaa they lired in the same house on a plantation a îevr 
miles f rom a farm on which C. L. Watts resided. The loan was com- 
pleted Jannary 30, 1890. In Marcli, 1890, one H. C. Williamson ex- 
amined the land and itnprovements, and reported to appellee's 
agents at New Orléans that the land and improTements had been 
grossly overvalued in Watts' application and in Johnson's report, 
and that the real considération for B. M. Pettis' conveyance to Watts 
was $3,500 of the money loaned by the appellee to Watts on the land. 
After efforts to obtain a rescission of the contract and the return ot 
the money had failed, thé appellee exhibited its bill, setting up the 
facts, and praying for relief on the ground of the fraud charged to 
hâve been perpetrated on it by the appellants. The ntter want of 
care indulged by appellee in accepting the securitymentioned should 
not escape notice, and, if it should resuit in a partial loss of the 
money loaned, retributive justice would hardly be more than satis- 
fied. 

After filing its bUl the appellee advertised the mortgaged premises 
for sale under the deed of trust. The appeUants insist that this 
was an afflrmance after full knowledge of the facts. They support 
this contention by a référence to Grymes v. Sanders, 93 U. S, 55 ; Mc- 
Lean v. Clapp, 141 U. S. 429, 12 Sup. Ct. 29. It is sound doctrine 
that a party who desires to rescind a contract on the ground of sub- 
sequently discovered fraud must announce his purpose as soon as 
such discovery is fully made, and must adhère to it. He will not 
be jiermltted to vacillate, and play fast and loose. In this case the 
appellee did announce its purpose, endeavored to obtain a rescission 
and the retum of the money without resort to a court of equity, 
and, failing in that, duly exhibited its biU, and bas sped the cause. 
The sale was not attempted to be made. No other indication of a 
vacillating purpose is shown. Grant that this act is not adequate- 
ly explained. Is it, under the circumstances, to be taken as a con- 
clusiye abàndonment of appellee's bUl, and an affirmance of the con- 
tract which by the biE the appellee seeks to hâve canceled? In 
our View the adjudged cases and sound reason do not go to that 
extent. 

AppeUants contend that no injury is shown to bave resulted to 
the appellee by the alleged fraud ; that the security was and is adé- 
quate and ample. To our view the proof does not sustain this con- 
tention. The most that can be claimed for the évidence on the 
subject of value is that the land is worth f rom eight to ten doUars 
an acre. No market Value is shown. It appears that few sales of 
land in that neighborhood hâve been made since the loan was effect- 
ed. The appellee, in making loans on farms, *wa8 not willing to 
take such security at more than one-third of its estimated value. 
It is matter of such common knowledge as not to require évidence 
that there is generally a great différence between landowners' esti- 
mâtes of the value of farm lands in their neighborhood, and the 
price the lands would bring at public sale. The prépondérance of 
the évidence indicates that had the land been put up at public sale 
at the time Watts' application for the loan was made, or at any time 
since then, it would not hâve brought in cash as much money as 
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Watts bpfrowed op.it It is not extravagant to donbt if the appel- 
lee could, at any time since it made the loan, hâve realized one-tliird 
of the principal ^nd iaterest, and the reasonable cost of a foreclo- 
sure, by a public pale, without reserve, of the mortgaged premises. 

It is insisted that the conspiracy charged is not pcoved; that it 
is abundantiy disproved. The coniplainant, In its bill, did not 
waive an answer under ofath. Thte respondents, answering sep- 
arately, çach dénies that he was a party to a conspiracyj as charged, 
and dénies that any such conspiracy existed. It is, perhaps, a 
matter of définition. Thèse are said to be good people. We do 
not deem it necessaiy to review the évidence. Gur point of view 
may beso différent from that of the appellants thàt any summary 
of the proof we could make would appear to them to be harsh. We 
therefore only say the évidence satisfies us that the appellee should 
hâve the relief it seeks. It appears to us that aU of the appellants, 
each doing his own part, acted together in procuring this loan; that 
the part each acted contributed materially to effect the common 
purpose. It is immaterial what disposition was made of the mon- 
ey, or who of them executed the writings sought to be canceled. 
Equity is not so restrained that it cannot do fuU justice in such a 
case as this. 

The decree appealed from is affirmed. 



FRINK et al. V. McCOMB. 
(Circuit Cîourt, D. Delaware. March 5, 1894.) 

1. Attobnet and Client— Compensation— Amount. 

Counsel were retalned to brlng suit upou an Important and doubtful 
clalm, wbich had already been asserted in another jurisdictlon without 
suecess. It was agreed that the client should furnlsh $2,000 for neces- 
sary costs and dlsbursemeûts, and that counsel should look only to the 
amount recovered for compensation for thelr services, of whicb recov- 
ery they were to be perroitted to retain "a libéral amount." The litiga- 
tlon, which was long and arduous, was in the end successful. AU the 
counsel retained testiflëd that one-third of the amount recovered was 
no more than a moderate compensation, and their testimony was not 
contradicted. 'Held, that they were entitled to a lien on the amount re- 
covered to the estent of one-third thereof. 

2. Samb—Aobkkmeint— Abrogation. 

Pendlng the Utigation, counsel wrote to their client that, Inasmuch as 
a final settlement was liliely to be long deferred, they thought it "no 
more than reasonable to adk for a payment on açcount of services;" but 
no payment was made, and the request was not insisted upon. 'Helé, 
that no Inference could arise from this that the agreement asserted by 
counsel had not been made. 
8. Same — LiBN— Effect op Assignment. 

An assignment made by a client, pending litigation, of the amount to 
be recovered, cannot préjudice the lien of his attomey thereon for serv- 
ices; nor is It essential to the préservation of his rights that he should 
notify the assignée of his daim, especially when such assignée assents 
to the services rendered, and knows that the client is financially unable 
to pay the fées. 

Wilso i & Wallis, George Gray, and William G. Spruance, for 
complainants. 
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Henry Schmitt, for assignées. 

DALLAS, Oircnit Judge. This is a suit în equity în wiich an 
amended final decree was entered on the 7tli of August, 1889, for 
the plaintiffs and against the défendant, for $91,420. During fhe 
same month both parties appealed, but neither appeal was sustained. 
On June 2, 1893, the mandate of the suprême conrt afifirming the 
decree, and directing fnrther proceedings in this court, was filed, 
and on the 6th of the same month, in pursuance of the praecipe of 
plaintiffs' counsel, a writ of fleri facias was issued. Thereupon the 
défendant, by her counsel, tendering herself ready and willing to 
pay whomsoever might be entitled, but informing the court that she 
had been notifled by Walkinshaw & Voigt (claiming to be assignées 
of the decree) to pay only to them, applied to be relieved from the 
hazard, by which she supposed herself to be conf ronted, of being re- 
quired to make double satisfaction. This application was heard 
on July 15, 1893, the counsel of Walkinshaw & Voigt and the so- 
licitors of the plaintiffs being then présent in court. We then 
thought, as we stiU do, that the défendant might with entire safety 
hâve paid under the exécution, and left the respective claimants to 
litigate their several clauns to the fund after it had reached the 
marshal's hands; but, to release so much of the amount as was not 
in controversy, to expedite the détermination of the only matter in- 
volved in dispute, and to relieve the défendant from any possible 
embarrassment, it was, with the acquiescence of ail the counsel, or- 
dered: 

"(1) That $40,000 of the fund above referred to be forthwith pald Into the 
registry of this court by the petltloner (the défendant), and that, after pay- 
aient therefrom of the costs to this time, the balance of said $40,000 shall 
await distribution or payment over untll the further order of the court; (2) 
that S. Rodmond Smith, Bsquire, be, and is hereby, appolnted examiner to 
take such évidence as may be adduceid before hlm upon behalf of the parties 
claiming to be entitled to receive or to participate in the distribution of the 
money in the registry of the court, and to report said évidence, and the 
facts in his opinion shown thereby, to the court; (3) that the défendant pay 
the balance of debt, interest, and costs, over and above said sum of $40,000. 
upon receiving a satisfactory release therefor from the complainants, and 
also from those claiming to be entitled as assignées, — with leave to ail par- 
ties to apply for fiurther orders in the premises." 

In accordance with this order, |40,000 was placed in the registry 
of the court, of which there still remains on deposit a balance of 
$39,373.25. The examiner, rightly conceiving the scope of his du- 
ties, has taken and filed ail the évidence, and has confined his re- 
port thereon to a simple statement of the facts which, in his opinion, 
are shown thereby. Upon his findings, however, though evidently 
made with much care, we hâve not, in view of the exceptions filed, 
deemed it proper to rely, but hâve ourselves examined the évidence, 
and upon that examination, independently made, hâve reached the 
conclusions of fact embraced in tlîis opinion. The présent situation 
is substantially the same as if the money in question had been actu- 
ally paid to the marshal, and had then, on motion of Walkinshaw & 
Voigt, been ordered to be pald into court, instead of to the solicitors 
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at whose instance the exécution liad been issued, in order that the 
disposition to be made of the fund migbt be considered and adjudged 
whlle it stiil remained tinder tlie control of the court. In other 
words, the case presented, and which has now been Mly argued and 
considered, is simply this: Walkinshaw & Voigt, basing their asser- 
tion of right upon certain instruments of writing, ask that the entire 
sum made by the writof âeri facias shall be awarded to them, notwith- 
standing the demand of the plaintififs' solicitors that there shall be 
flrst deducted, and allowed to the latter, the amount which they al- 
lège to be due to them as compensation for their professional services, 
and for disbursements made by them in and about the proeecution 
of this cause, and in the production of the fund in controversy. 
This is the whole matter, and every point which is mateiial to its 
décision may be convenîently treated with référence to two ques- 
tions, viz.: (1) Would the plaintiffs' solicitors, if the money had 
come to their hands, hâve had the right to deduct and retain the 
amount claimed by them, as against the plaintiffs themselves? (2) 
If they would, then hâve Walkinshaw & Voigt established a title 
which opérâtes to defeat that right of the solicitors? 

1. The broad proposition primarily suggested by the first of thèse 
questions does not admit of contention. That counsel may right- 
fuUy withhold, in satisfaction of their proper charges, money of the 
client coUected in the proceeding tô which those charges pertain, is 
indubitable. In Eead v* Dupper, 6 lena R. 361, this right was 
held to extend to a judgment recovered, though not collected, and 
was enforced against a defendant's attorney who, af ter notice from 
the plaintiff's attorney not to do so untn the bill of the latter had 
beén flrst satisfled, paid thé debt and costs to the plaintifE himself. 
Lord Kenyon there said: 

"The prlnciple by which this application Is to be decided was settled 
long ago, viz. that the party should not run away with the fruits of the cause 
wlthout satsifying the légal demands of his attorney, by whose Industry, 
and In many Instances at whose expense, those fruits are obtained." 

The principle thus enunciated has now been established for about 
a century longer than when Lord Kenyon referred to it as having 
been settled long ago, and is at this day so fuUy recognized as not to 
be open to question. The only difiQculty upon this branch of the 
subject is as to the amount of the charge which counsel hâve made 
for their fées in this case. They demand one-third of the sum re- 
covered, and in an ordinary case this would, beyond doubt, be excess- 
ive. But this is not an ordinary case. The plaintiffs hâve, from 
the commencement, been represented by three counsel (Wilson & 
WaUis being treated as one), and there is no ground to support the 
contention tiliat so many counsel were not needed. The flrm men- 
tioned (as then constituted) was flrst employed. Its members ad- 
vised that the others (Mr. Gray and Mr. Bayard, and subsequently 
Mr. Spruance, in substitution for Mr. Bayard) should be retained, 
and there is not the slightest reason to doubt the wisdom of this 
advice, or to suspect that it was not given in absolute good faith. 
At ail events it was accepted, and the additional counsel gave their 
eervicfes to the plaintiffs with their full knowledge and approval. 
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There is no standard by which thé compensation of counsel can 
be properly and deflnitely determined as to amount. The question, 
when presented at tMs time, must be decided upon considérations as 
vague and indeflnite as wh.en it was said in tbe Mirror (cliapter 2, 
§ 5) that "four things are to be regarded : (1) The greatness of the 
cause; (2) the pains of the serjeant; (3) his worth, as his learning, 
éloquence, and gift; (4) the usage of the court." With respect to 
the first three of thèse, several pertinent things may safely be af- 
firmed with regard to this cause. It was an important and a doubt- 
ful one. The claim which it was instituted to recover had already 
been asserted in another jurisdiction without success. The plain- 
tlffs were discouraged, and had but little hope of a favorable resuit. 
The suit was brought upon the advice of counsel, based upon their 
better appréhension that it might be maintained. They conducted 
it with care and skUl, and seeured a decree. In the brief submitted 
on behalf of Walkinshaw & Voigt, they are referred to, and we 
think with justice, as "eminent counsel," and two of them are well 
known to the court as lawyers of the highest standing, — one of them 
having been engaged in practice at this bar for nearly 40 years, and 
the other for at least 30 years. As to the importance of the cause, 
the worth of the counsel, and the ability and usefulness with which 
they hâve served their clients in this suit, nothing more need be said. 
We corne now to the "usage of the court," and with référence to 
this we hâve already said that the amount charged is greater than, 
under ordinary circumstances, could be sanctioned. The justifica- 
tion of this chaîne, if it can be justifled, must be found in the pecul- 
iar circumstances of this case. It is not practicable to discuss ail 
the évidence submitted, and arguments advanced, in relation to the 
understanding between counsel and clients as to the compensation 
of the former. It must suffice to say that we hâve reached the con- 
clusion that it was agreed that, beyond the sum of |2,000, which 
the clients undertook to provide, in any event, for payment of 
charges and expenses, including retaining fées amounting to |870, 
the plaintifls were to pay nothing for services or for disbursements, 
except f rom and out of the sum (if any) realized from the litigation ; 
and that, in considération of counsel undertaking and prosecuting 
the case upon thèse terms, they would, if successful, be permitted to 
retain for their fées a libéral proportion of the sum recovered. It 
is insisted that a letter which was written by Messrs. Wilson & 
Wallis to Mr. Frink is inconsistent with this view of the understand- 
ing between them. That letter was written after decree in this 
court, and pending the appeal to the suprême court. It contains 
this statement: "We also thinlc it not unreasonable, under the cir- 
cumstances, to ask you for a payment, say |2,000, on account of our 
services in the litigation." This was not a demand made as of right, 
but a request submitted as "reasonable under the circumstances;" 
and the circimistances mentioned at the beginning of the same letter 
are that some years would probably elapse "before any of the fruits 
of that litigation can be gathered." A decree had been obtained, 
but the fund from which counsel were to be paid was not likely 
to be realized for some time, and so they said that they thought it 
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not unreasonaMe to ask ^or a payment "on account" at that stage. 
They had ro riglit to insiet upon this request, and they do not ap- 
pear to haye urged it any further. ït was certainly not complied 
■witb. Nothing was paid in response to it, and the serrices of coun- 
sel were continued. We are satisfied that from beginning to end 
the caSe waa condncted in reliance upon the arrangement we hâve 
stated, and which was originally made by Mr. Frink and Mr. Wilson, 
and Was, through the latter, in pursuance of his authority to em- 
ploy additîonal counsel, extended to Mr. Gray and to Mr. Spruance, 
who acceptçd their respective retainera subject thereto. The pré- 
cise sum to be applied to the payment of counsel in case of success 
was not agreed upon, and if the court were called upon to fix what 
would be a proper amotint, without the aid of more direct évidence, 
it would be çompeUed to do so with référence merely to this under- 
standing of the parties and the other pertinent circumstances ; but, 
fortunately, we are not required to détermine the question upon so 
unsatisfactory a présentation of it. Four witnesses hâve been ex- 
amined as experts on behalf of the solicitors, and they agrée in their 
testimony; They are William G. Wilson, Hamilton Wallis, George 
Gray, and William 0. Spruance. The testimbny of the latter was, 
in part, as foUows: 

"In vlew of ail the clreumatances coimected wltJi this case, as testifled to 
by me, and as diselosed by the printed recorda and briefs In this cause, the 
length of time engagea, the number and diflaculty of the questions presented, 
the difflculty of obtainlng the fuU facts of the case, and the fact that the 
compensation of counsel was agreed at the start that it should dépend upon 
the resuit, I consider that a thlrd would be à very moderate and reasonable 
compensation for their services, ♦ • » one-third of the recovery and 
intearest." 

. It appears f rom the examiner's notes that, after the proceedings 
before him had been closed for gênerai purposes, an adjournment for 
several days was had, to afford opportunity for adducing évidence 
"as to the value of the services of counsel and solicitors for the com- 
plainants;" but, though this was followed by several meetings, not 
a witness was called on behalf of Walkinshaw & Voigt to testify as 
to the value of the services in question. In brief, the expert testi- 
mony is ail in favor of the solicitors, and we see no reason for dis- 
regarding it. It does not appear to be unreasonable in itself . It is 
whoUy uncontradicted, and the charaeter of the witnesses is unim- 
peached. It is true that they are interested in the resuit, but this 
alone would not justify us in refusing them crédit. They were pe- 
culiarly well informed with respect to the particular subject, and 
they are officers of this court, sworn, not only to testify truly, but 
also to the observance of ail due fldelity, as well to the court as to the 
client, and nothing bas been shown which would warrant the im^ 
putation that they hâve been unfaithful to thèse sacred obligations! 
We are of opinion that, upon the facts appearing in this case, the 
solicitors of the plaintiffs would, as against the latter, be entitled to 
retain one-third of the amount of the decree and interest, in payment 
for their services, and, in, addition thereto, the amount of the dis- 
bursements properly made by them in the prosecution of this suit. 

; 2. Assuming, then, that the charge made by thèse solicitors is a 
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reaaonaMe and proper one, and tliat, as against the plaintiffs, they 
would haye a right to insist upon its payment, as well as their dis- 
bursements, ont of the fund in court, we pass now to the considéra- 
tion of the claim of Walkinshaw & Voigt to the whole amount col- 
lected nnder the decree, without satisfying the légal demands of 
those by whose industry, and to a considérable extent at whose ex- 
pense, that decree was obtained. This claim is founded upon three 
instruments of writing, ail of which purport to hâve been made after 
the suit had been commenced, and which bear date, respectively, as of 
April 16, 1888, July 3, 1890, and November 8, 1890. It is not neces- 
sary to add to the length of this opinion by referring to thèse sev- 
eral writings in détail. It is sufficient to state that Walkinshaw & 
Voigt insist that they constitute a valid assignment of the decree 
in this case; and, though this is strenuously denied by the solicitors 
of the plaintiffs, we do not deem it requisite to pass upon the subject. 
The plaintiffs thernselves seem to admit that a valid assignment 
was made, and, in view of the fact that our conclusion upon the 
only matter with which we are now concerned is not at aU dépendent 
upon the correctness of this admission, it is not désirable that we 
should question it at the instance of the solicitors. For the présent 
pnrpose, therefore, let it be conceded that Walkinshaw & Voigt are 
the owners of the decree, but subject to the question as to whether 
their title is paramount to the right of the plaintiffs' solicitors to be 
paid, from its proceeds, their fées eamed, and expenses incurred, in 
obtaining, maintaining, and coUecting it. The many cases cited 
upon this point hâve been examined with attention and interest, 
but any extended review of them would be tedious and redundant. 
Taken together, they clearly establish that the right of counsel to 
which we hâve referred cannot be extinguished by assignment of 
the judgment or decree, made without their acquiescence. This 
rule is, in most of the cases, based upon the ground that an attorney 
has a lien upon a judgment recovered by him for his proper charges 
with respect to it, and in others an équitable assignment In his fa- 
vor is asserted, while in some it is said that, in addition to, or inde- 
pendently of, either of thèse aspects of the subject, the court owes to 
its offlcers the duty of protecting them against deprivation of their 
just reward and needful outlays, by whomsoever attempted. But, 
upon whatever theory it should be rested, there is no doubt what- 
ever that the rule exists, and that, as was said by Mr. Justice Brad- 
ley in Re Paschal, 10 Wall. 483, it prevails, generally, in this coun- 
try. Eailroad Co. v. Pettus, 113 TJ. S. 116, 5 Sup. Ct. 387; Claflin v. 
Bennett, 51 Fed. 694; aflrmed in circuit court of appeals, sub nom. 
Blair y. Harrison, 6 C. C. A. 326, 57 Fed. 257. It is enforced in 
the state of New York, where the solicitors in this case were, in the 
first instance, employed. Rooney v. Railroad Co., 18 N. Y. 368; In 
re Knapp, 85 N. Y. 284; Goodrich v. McDonald, 112 N. Y. 157, 19 
N. E. 649. The industry of counsel has failed to bring to light any 
judicial décision of the point in the state of Delaware; but we hâve 
coavincing and uncontradicted testimony that the raie in question 
is recognized as existing by the bar of that state, and we are quite 
disposed to believe that, if asserted before its courts, it would be 
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maintained l^r them. It Is, however, at least veiy doubtf ul whether 
the lawjpf that state, even if certainly .known, skould be accepted 
as deterininate of this matter, and certaiçly, in the absence of such. 
knowledge, we must, so far as its law is concerned, be content to as- 
sume that it does not differ from that wMcli generally prevails; 
and, aceording to this gênerai rule, we are of opinion that the so- 
licitors of the plaintiffs in this case hâve a lien on the fund recovered 
therein, and now in court, which lien has not been, and could not be, 
divested by the alleged assignments to Walkinshaw & Voigt, or by 
any of them. The instrument dated July 3, 1890, was flled in the 
office of tiiefilerk of this court on Septeiftber 3, 1890, after the final 
decree had been obtaiaed and the appeal taken, and the one dated 
November 8, 1890, was, in like manner^ flled on February 7, 1891; 
but we attach no importance to thèse acts. The solicitors of the 
plaintififs were not infonned and knew inothing pf them at the time, 
nor untU thpy were subseqnently brought to tjieir attention inci- 
dentally," and not by eithçjp the plaintiffs or their assignées. The 
only mat©rial fact in connection with the flling of thèse papers is 
that the solicitors did not, after they became aware of their exist- 
ence, in anymanner agrée or admit that: their lien was, or could 
be, affected by them. It is true that, while the appeal was 
I)eliding, they acquired knowledge of one of thèse papers and its con- 
tents, but this cast no duty upon them. It was not incumbent upon 
them to notify their rights to Walkinshaw & Voigt, who already 
knew, of course, that counsel were giving, and had given, their serv- 
ices to thé cause. Nor, if this had been otherwise, would such notice 
hâve advantaged the assignées, inasmuch as such title as they now 
bave they had already accepted, and with or without spécial notice, 
siibject to the vested rights of the solicitors? On the other hand, 
Walkinshaw & Voigt never at any time communicated with the coun- 
sel who had professional charge of the case in which they had, as they 
claim, become solely interested. The earliest document which they set 
up, though dated April 16, 1888, was never disclosed until itwas pro- 
duced before the examiner in this proceeding, on October 23, 1893 ; 
and counsel were allowed to labor in the cause from that time until 
the fruits of the litigation were attained, without any intimation of 
the présent claimants' interest therein, other than such as might, 
perchance, be derived from an examination of the records of the 
court, after the decree had been obtained. Nothing has been donc 
or omitted by thèse solicitors to f orfeit or waive their right of prior- 
ity, and nothing which the plaintiffs or their assignées hâve done 
caa avail to defeat or évade it. Plaintiffs' solicitors may prépare, 
and, after flve days' notice thereof to counsel for Walldnshaw & 
Voigt, shall submit to a judge of the court for settlement, a decree 
awa.rding and distributing the fund in court as follows: (1) To the 
payment of the costs of this proceeding; (2) to the counsel of the 
plaintiffs a sum equal to one-third of the- amount of the decree and 
interest, as compensation for their services in this suit, and also such 
further sum as, after allowance of proper crédits, will reimburse the 
expenses incurred and paid by them therein, exclusive, hpwever, of 
any payments, other than for taxable costs, made in the présent pro- 
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ceeding; (3) the balance to Walkinshaw & Voigt, as assignées ot the 
decree. 

(March 6, 1894.) 

WALES, District Judge. I fuUy concur in the opinion of Judge 
DALLAS, and I will add only a word or two in relation to some of 
the évidence in the case. 

1. As to the agreement for the compensation of the plaintiffs' 
solicitors. Mr. Frink denied the existence of any agreement on the 
subject, but his déniai is overborne by the testimony of Mr. Wilson, 
and is incônsistent with his own subséquent admission that he had, 
at the outset, proposed to Wilson & Wallis that they should begin and 
carry on the suit at their own cost, and receive for their compensa- 
tion 50 per cent, of whatever amount might be recovered. This 
proposition having been declined, the agreement, testifled to by Mr. 
Wilson, that the esitate of 0. B. Snyder should advance |2,000 for 
costs and disbursementa, and that the compensation of the solicit- 
ors should dépend whoUy on the successful resuit of the suit, natur- 
ally and reasonably foUowed. If the decree should be favorable, 
they wej-e to hâve a libéral share of the proceeds; if unfavorable, 
they would receive nothing. In compliance with this arrangement, 
Mr. Frink did fumish a few hundred dollars, which were expended 
in retaining local counsel in Delaware, taking testimony, etc. ; but 
he has not, up to this day, advanced more than Î950, leaving his 
solicitors out of pocket for a considérable sum expended by them in 
and about the suit. 

2. Mr. Frink's recoUection is also at fault as to what occm-red in 
the interview between him and Mr. Wilson after the discovery by 
the solicitors of the first assignment, of July 3, 1890. Mr. Wilson 
testifled that Mr. Frink gave him the assurance that "we need not 
feel any concern about the assignment, because the persons who had 
it were fully aware of our connection with the litigation, and ex- 
pected us to go on and carry through the case, and that the assignées' 
interest wajs entirely subordinate to our claim; that the debt of 
Walkinshaw & Voigt was only $50,000, and would not interfère 
with our claim." Mr. Frink denied that he had made this state- 
ment ; but he must hâve made représentations which were suiHcient 
to allay the appréhensions of the solicitors, and inspire them with the 
belief that no attempt would be made to deprive them of a fair 
share of the amount of the decree, for they continued to render their 
professional services in the cause down to the final argument in the 
suprême court. Their confidence in Mr. Frink's assurance remained 
unbroken until after the mandate of the suprême court had been 
filed, when for the flrst time they heard of the second assignment. 
dated November 8, 1890, which practically absorbed almost the whole 
decree. 

3. Again, there was the secret agreement between the plaintiffs 
and Walkinshaw & Voigt, dated April 16, 1888, by which the former 
agreed to assign the decree, if obtained, to the latter, to cover past 
and future advances to the flrm of C. B. Snyder & Co., this last- 
named firm being composed of Mr. Frink and the widow and 
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dawgl);t^ of 0. B. Snyder, deçeaised. The concealment by Mr. 
Frink of this agreement, and of the assignments, from the solicitors, 
and his defective memory in référence to other transactions, prevent 
me from placing much, if any, relianœ on his. testimony. His in- 
tention appears to hâte been +o play into the hands of Walkinshaw 
& Voigt, and to help them to pay off their advances to C. B. Snyder 
& Co. ont of the decree, leaving the remainder, if any there should 
be, tô the «olicitors. His conduct throughout indicated bad faith 
towarda the latter. 

4. The counsel for the assignées contended that they were in the 
position of purchasers for a valuable considération, without notice 
of the attorn^'s lien. But this; does not satisfactorily appear. 
When they toôk the assignments they knew that the estate of C. B. 
Snyder was insolvent, and that Mj. FWnk, individually, was unable 
to pay coiinsel fées, and they were thus put on inquiry as to the 
daims of the solicitors, Of whose connection with the cause they had 
been informed by Mr. Frink, and at least bad reason to suspect that 
therfe was no other source for the payment of those fées than a por- 
tion of the proceeds of the decree. Bnt the want of actual notice to 
the assignées, as is concIusÏTely demonstrated in the opinion of 
Judge DALLAS, would not enable them to take precedence of the at- 
tomey*» lien. The proportion of the fund awarded to the solicitors 
is not excessive, when aJl the circumstances of the case are con- 
sidered. They had declined to accept the offer of one-half of the 
recovery, less actual costs ând expenses, and now ask for only one- 
third, for which they hâve labored and waited for over 10 years, 
and to which they are fairly entitled. 
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(Circuit Court of Appeals, Fifth Circuit February 27, 1894.) 

No. 149. 

JtJDGMBNT AaAINST RECKIVER — OPERATION AND EfPECT. 

Under Act Cong. March 3, 1887, which déclares that every receiver ap- 
pointed by a fédéral court may be swed wlthout previous leave of that 
court, but that "such suits shall be subject to the gênerai equity juris- 
diction of the court in which such receiver was appolnted so far as the 
same shall be aecessary to the ends of justice," a judgment rendered 
against such a receiver by a state coiu't in an action at law Is conc'.usive 
as to the existence and amount of the plaintiff's clalm, but the time and 
manner of Its payment are to be controHed by th"e court appointing the 
receiver. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

Pétition; by Leona P. Hawk against Charles Dillingham, receiver 
of the Houston & Texas Central Eailway Company, to hâve a judg- 
ment recoyered by her against such receiver paid out of the estate 
in his hands! There was a decree granting the prayer of the péti- 
tion. The receiver appeals. 
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P. M. Etheridge, for àppellant 
E. S. Neblett, for appellee. 

Before PAEDEE, Circuit Judge, and LOCKE and TOULMIN, 
District Judges. 

TOULMIN, District Judge. On October 20, 1890, appellee recov- 
ered in the district court of Navarro county, Tex., against appeUant, 
as receiver of tke Houston & Texas Central Eailway Company, judg- 
ment for |2,500, with interest and costs. On Pebruary 3, 1891, ap- 
pellee filed, in Consolidated cause No. 198, entitled "Nelson S. Easton 
and James Eintoul, Trustées, et al., ys. The Houston & Texas Cen- 
tral Eailway Company et al.," then pending in the circuit court of 
the United States for the eastem district of Texas, wherein àppel- 
lant had been appointed as such receiver, her pétition of interven- 
tion, based upon the af oresaid judgment rendered in her favor by the 
said district court of Navarro county, Tex., praying that said receiver 
be ordered to pay the same. Said pétition was on February 12, 
1891, referred to the spécial master for examination and report. 
On January 14, 1892, the spécial master reported that the said dis- 
trict court of Navarro county was without jurisdiction to render 
the aforesaid judgment, and that same was void. To such report 
appellee excepted — 

"Becouse It appears from the records of this cause, and from the report of 
the master, that Intervener's cause of action accrued against défendant after 
the passage of the act of congress of March 3, 1887, and that she instituted 
her suit In the district court of Navarro county, Tex., and reoovered the 
judgment she now seeks to enforce October 20, 1890, which judgment has 
never been reversed nor appealed from, and is in full force and effect, • and 
neither the master nor this court con now inquire Into the facts on which 
such judgment was rendered." 

The said circuit court sustained appellee's said exception, holding 
that the aforesaid judgment declared upon by her was final and 
conclusive, and decreed accordingly. Appellant's assignuments of 
error are as follows: 

"(1) The trial court erred in holding tiat the judgment obtalned by In- 
tervener in the district court of Navarro county, Tex., and made the basis 
of her intervention herein, was conclusive, and in sustaining the exceptions 
of Intervener to the report of the master, which set forth ail the testimony 
adduced upon the hearing before the master. (2) The trial court erred in 
rendering judgment for intervener, and not rendering judgment in favor of 
défendant, in that intervener's judgment, which formed the basis of her in- 
tervention, was not conclusive, but only prima facie, and the facts adduced 
before, and reported by, the master, showed that such judgment was in- 
équitable, tmconscionable, against and without évidence to support it, and 
the facts so reported by the master Imperatively demanded judgment for the 
défendant." 

The sole question presented for our décision is raised by appel- 
lant's flrst assignment of error. That question is whether the judg- 
ment obtained by the appellee in the state court was conclusive 
upon the fédéral court, or only advisory to it. The contention of 
appeUant is that ail judgments obtained against a receiver in suits 
at law are but the trial of issues out of chancery, and are not con- 
clusive on the court appointlng the receiver. We cannot agrée 
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with thîs contention. The trial of an issue ont of chanceiy Is where 
the chancery court directs an issue to be tried by a jury. "It Is in- 
tended to inform the conscience of the chancelier," or to aid him 
where thefe iS great difSculty in deciding upon the faets of a case. 
The order of a chancelier directing the issue at law is discretion- 
ary. In si|ch case the verdict of the jury is enly advisory, and never 
cohcltislve npon the court. (The court renders the decree, but in 
doing so may disregard the finding of the jury, and render a decree 
contrary to it. 2 Daniell, Ch. Pr. p. 1071; 1 Fost. Fed. Pr. § 305; 
Watt V. fetarke, 101 U. S. 247; Eohn v. McNulta, 147 U. S. 238, 13 
Sup. Ci 298. As saîd by Mr. Greenleaf in his work on Evidence, 
insectioil262, vol. 3: 

"It is only where no right of the party is recognized by law, and where the 
resort to a jiiry Is left to the discrétion of the judge, In ald of Ms owù judg- 
ment, that he Is at liberty to disregard the ânding of the jury, or to déter- 
mine the facts for himself." 

Such is pot this case, The court whose receiver appellant was 
did not dijject the issue on which appellee's judgment was obtained 
to be ti^ed by a jury, and di^ not render the judgment thereon. The 
suit in which the judgment ;^as obtained was not instituted by leave 
of thé couj*t, but was brought as a matter of right, — a right con- 
f erred by tlie act of congress of March 3, 1887, which provides that 
every receiver appointed by apy court of the United States may be 
sued without'the préviens leave of the court. Prioi* to that act of 
congress the rule was that a receiver could not be sued with eut 
leave of the court of equity which appointed him. That act abro- 
gates the oH rulè. The court now has no discrétion to say when its 
receiver may be sued. The act of congress gives the right without 
condition or qualification. It gives the right to sue the receiver in 
any court having jurisdiction of the subject-matter and of the par- 
ties. The counsel for appellant concèdes that the act referred to 
gave appellee "an abselute, unqualifled, and indisputable right of 
trial by jury, and in the forum ef her own sélection." She selected 
the State court, and the proceeding therein was on a légal claim, 
aiid was purely a common-law proceeding. It had no élément of 
équitable jurisdiction in it The suit was to recever damages for a 
Personal injury caused by the négligence of the receiver, or his 
agents, in operating a railroad as a common carrier. On such a 
cause of action A receiver can be eued in any court of compétent ju- 
risdiction. Central Trust Oo. v. St. Louis, A. & T. Ry. Ce., 40 Fed. 
426, 41 Fed. 551; Dillingham v. Russell, 73 Tex. 50, 11 S. W. 139. 
If, then, the right of trial by jury was given by the act of congress, 
it was given subject to the constitutional provision that "no fact 
tried by a jury shall be otherwise re-examined in any court ef the 
United States thah according to the ruies of the common law." 
Const. U. S. Amend. 7. In Parsens v. Bedferd, 3 Pet 446, the court 
says, in speaking ef this provision of the constitution: 

"This is a prohibition to the 'courts of the United States to rc-examine any 
facts tried by à jury In any oiher manner. * * * The only modes known 
to the common law, to re-examlne sUch facts, are the grantlng of a new trial 
by, the court where the issue was tried, ot to which the record was properly 
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returnable, or the award of a venlre f&das de novo by an appellate court for 
some error of law: whlch. intervened in the proceedings." 

In the case of Justices v. Murray, 9 Wall. 274, the suprême court 
says that the provision in the seventh amendment of the constitu- 
tion of the United States which déclares that "no fact tried by a 
jury shall be otherwise re-examined in any court of the United 
States than according to the rules of common law" applies to the 
facts tried by a jury in a cause in a state court. The claim on 
which ^ppellee's judgment was obtained was a légal, not an équita- 
ble, deinand. It was adjudicated in the state court of Texas, 
wherein appellant, being duly served with process, appeared as de- 
fendant, and contested the same. The fédéral court having no 
appellate or supervisory jurisdiction over such proceedings, it cannot 
re-examine the facts constituting the cause of action on which the 
judgment was rendered, or annul, vacate, or in any manner modify, 
the judgment. Central Trust Co. v. St. Louis, A, & T. Ry. Co., supra. 

But, it is said that, while the act of congress grants leave to sue, 
it expressly prôvides that "such suits shall be subject to the gênerai 
equity jurisdiction of the court in which such receiver was ap- 
pointed so far as the same shall be necessary to the ends of justice;" 
and it is contended that this provision of the act precludes any de- 
parture from the established chancery practice. It is true that 
the act does contain such provision. But considering it in the light 
of, and as in harmony with, the seventh amendment of the constitu- 
tion of the United States, we must construe it as applying only to 
suits which seek to interfère with the receiver's possession of prop- 
erty, and to process the exécution of which would hâve that eflect; 
any process, whether for the recovery of such property, or for the 
enforcement and collection of a judgment out of it Thèse shall 
be subject to the control of the court appointing the receiver, so 
far as the ends of justice may require. The time when, and the 
manner in which, a judgment against the receiver shall be paid; 
the adjustment of equities between ail persons having claims against 
the property in his hands; the just distribution of the funds accord- 
ing to the rights of the several parties interested in it, — ail must 
necessarily be under the control of the court having custody of the 
property by its receiver, and shall be subject to its gênerai equity 
jurisdiction. Dillingham v. Russell, supra. Thls, we think, is the 
true meaaing of the statute referred to. We can perceive no other 
reasonable interprétation of it. Any other interprétation would 
impute to congress a very useless act. We aj'/ree with the learned 
judge who pronounced the opinion in the case of Central Trust Co. 
V. St. Louis, A. & T. Ry. Co., supra, when he says that "the right to 
sue the receiver in the state court would be of little utility if its 
judgment could be annulled or modifled at the discrétion of this [féd- 
éral] court," to which it is presented as a claim against the fund or 
property in the hands of the receiver. The judgment of the state 
court is conclusive as to the existence and amount of the appellee's 
claim, but the time and manner of its payment must be controlled 
by the court appointing the receiver. A judgment may be complète 
and perfect, and hâve fuU effect, independent of the right to issue 
v.60F.no.4— 32 
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exécution. Mills v. Duryeé, 7 Çranch, 48L The decfee cf the cir- 
cuit court is in accordancè with the views expressed in this opin- 
ion, and it is afOrmed. 

PARDÈE, Circuit Judge. I concur with the conclusion reached, 
but not with aU the reasoning of the majority. 



MASONIC BBN. ASS'N OF CENTRAL ILLINOIS V. LYMAN. 

(Circuit Court of Appeals, Seventh Circuit February 9, 1894.) 

No. 79. 

1. Teial — Exceptions— Rbvibw oit Appeal. 

A rnling that a certain document is admissible in évidence Is not 
assignable as errer where the record does not show that the document 
was actually read to the Jury. 
S. Samb— Biiii, OF Exceptions. 

The exclusion of documentary évidence is not assignable as errer where 
the excluded documents are not set forth in the bill of exceptions. 

8. Samb— Instructions. 

An exception "to the glvlng of each and ail" of the Instructions Is 
unavalUng where any part of the charge states a correct proposition of 
law, under a rule of court that "the party exceptlng shall be required to 
State distinctly the several matters of law in such charge to which he ex- 
cepts." 

In Error to the Circuit Court of the United States for the South- 
ern District of Hlinois. 

Assumpsit by Rachael S. Lyman against the Masonic Benevolent 
Association of Central- Hlinois. Plaintitf obtained judgment. De- 
fendant brings error. 

This was an action by the défendant in error against the plaintiff in error 
upon a certlflcate of membership issued by the latter to Joseph Lyman for the 
beneflt of hls wife, who Is the défendant in error. Omitting the formai 
parts, the certiflcate Is as folio ws: "This certlflcate of membership wlt- 
nesseth, that the Masonic Benevolent Association of Central Illinois, in con- 
sidération of the représentations and warranties made to it in the applica- 
tion for this membership, which is hereby made a part of this, and the sum 
of six dollars pald by Joseph Lyman, of Oouncil Bluffs, lowa, and the sum 
of one and 25'100 dollars to be pald within flfteen days after due notice has 
been given of the death of a member of this association, according to the 
by-laws, does promise and agrée to and with Joseph Lyman to pay, or cause 
to be paid, to Rachael S. Lyman, hls wife. If living; if not, to Aaron J. Ly- 
man, hls son, if allve; If not, then to the légal heirs of the survlvor of said 
beneflclarles,- within nlnety days after satisfactory proof of the death of 
the said Joseph Lyman, and proof of Interest, shall be received at the 
office of this association, and shall hâve been approved by the directors, the 
amount of nlnety cents for each whole member, forty-flve cents for each half 
member, and twenty-flve cents for each quarter member, of the association 
at the time of death: provlded, however, and it is ex'pressly understood and 
agreed, that the beneflt herein provlded for shall nevec exceed the sum of 
four thousand dollars." "It Is also agreed that If the said Joseph Lyman 
shall not pay the assessment hereinbefore named on or before the time men- 
tioned for the payment thereof, or in case he shall, without the consent of 
this association prevlousiy obtained in wrlting, engage in any military or 
naval service whatsoever in time of war, rébellion, aerial voyages, the manu- 
facture of highly explosive or Inflammable substances, or as a frelght brake- 
man on a railroad, or If any of the représentations made in the application 
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for thls membership Is tintrae, then thls certiflcate shall be null, vold, and 
ol no effect. It is expressly understood and agreed that no suit at law or 
in equlty can be malntained upon thls certiflcate for tlie recovery of any 
clalm by virtue thereof unless tlie same shall hâve been actually beguu 
wlthin twelve montlis from the date of the death of the member to -whom it 
was issned, any statute of limitations to the contrary notwithstanding." 
Section 1 of article 3 of the by-laws is the only one materlal to any question 
songht to be raised by the assignment of errors. It is as follows: "Section 
1. Upon the death of a member of the association, the secretary shall send 
by mail to the postoflace address of each memlmr of the association a notice 
giving the name of the deceased member, and the postofflce address at the 
time of death, and the assessment due from each member to whom such 
notice is sent, or the secretary may employ a suitable person, in each town 
or city where the members réside, who shall act for the secretary in serving 
such notices either personally or by mail, which notice so sent or served 
shall be deemed and talien to be lawful and sofflcient notice for the payment 
of the assessment so called for and reqnired; and any member failing to 
pay sucli assessment within fifteen days after such notice bas been served 
upon him sball forfMt bis membership in the association, and ail benefit 
therefrom." 

The plalntiff In error pleaded the gênerai issue, and it was stipulated that 
aU défenses might be proved thereunder which would bave been provable 
under any plea which might bave been pleaded. The only défense sought to 
be made on the trial was that the certiflcate of membership had become for- 
feited by the tailure of Joseph Lyman to pay an assessment of $6.25 claimed 
to hâve been made December 1, 1889, of which he had seasonable notice in 
writing. Two questions of fact were sharply contested: (1) Whether Jo- 
seph Lyman had received notice of the assessment; (2) whether the board 
of directors of the plaintlfC in error had made an assessment before the no- 
tice was sent John F. Scott, the secretary of the plaintifC in error, was 
cj^led and examlned as a witness in its behalf, and gave évidence tending to 
support its défense. On his cross-examlnation he testified that he knew that 
a notice had been served on the association or its counsel to produce on the 
trial certain record books and papers in his custody and control as such sec- 
retary; and he admitted that, on the suggestion of counsel, he had failed 
to produce them. The défendant in error offered in évidence the notice so 
served, to which counsel for the plalntiff in error objected. The objection 
was overruled, and an exception reserved. The bill of exceptions does not 
show that the notice was read in évidence to the Jury. The plaintifC in 
error, to maintaln its défense, ofCered in évidence a number of letters writ- 
ten by Joseph Lyman, which it was asserted contained admissions that he 
had notice of the assessment, and had failed to pay It. TJpon objection the 
court excluded the letters, and an exception was duly reserved. The bill of 
exceptions does not set forth any of the letters so offered or excluded. The 
plaintlfl in error also ofCered in évidence another letter written by Joseph 
Lyman, said to Inclose an application by him for reinstatement, which was 
excluded, and an exception reserved. Neither this letter nor the inclosed 
application is set forth in the bill of exceptions. The court, at the conclu- 
sion of the argument, gave an oral charge to the Jury upon ail the légal ques- 
tions involved In the case. The charge covers about two pages of the printed 
record. At the conclusion of the charge the plaintiff in error reserved its 
exception thereto, as follows: "To the giving of each and ail of which 
instructions the défendant, by its counsel, excepted." The plaintifC in error 
bas copied the entire charge In its assignment of errors, and at its conclu- 
sion is the followlng: "We assign error as to that part of the instructions 
holding that each member shall be assessed, and that such assessment 
should be by the board of directors, and that the board of directors should 
ascertain and détermine that certain members of the association had died, 
thereupon assessing a certain amount to be due on said death losses. And 
as to that part of the Instructions holding that if they (the jury) believe, 
from the évidence, that a record was kept, they should not consider oral évi- 
dence, and, as to the rule of damages, we insist that the word 'assessment' 
is synonymous with the word 'installment,' and that It was a sum certain, 
due upon the death of a member, and that there was no évidence whatever 
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of any record upon whlci 1» base that part of the Instruction. As to the 
raie of damages, we Inslst that the amonnt to be pald, in ail cases, dépends 
upon the apiount actually pald in, and not upon the membérship." 

Horace S. Clark and James A. Connelly, for plaintiff in error, 
Samuel P. Wheeler and Clark Varnum, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKEK, 
District Judge. 

BAKEE, District Judge, after having made the foregoing state- 
ment, delivered the opinion of the court. 

The flrst assignment of error is that the court erred in ruling 
that the notice to produce record books and papers was admissible 
in évidence. This assignment présents no âvailable error, because 
the bill of exceptions fails to show that the ruling was foUowed up 
by the introduction of the notice in évidence. This court will not 
indulge the presumption, because the court held the notice admis- 
sible, that the défendant in error read it in évidence to the jury, 
since the record fails to show that such was the fact. Error, to be 
âvailable, must be affirmatively shown by the record; and, in the 
absence of such showing, every intendment will be indulged in sup- 
port of the judgment Nor does the ruling of the court in exclud- 
ing the several letters offered in évidence présent any âvailable 
error. None of thèse letters is set forth in the biïl of exceptions. 
To enable this court to review the action of the court below, it is 
necessary that the excluded évidence should be incorporated in the 
bill of exceptions ; otherwise, the court has no means of f orming a 
judgment in regard to the propriety of the aUeged erroneous ruling. 

T3ie remaining assignments are predicated upon alleged errors 
in the instructions of the court to the jury. Thèse instructions flU 
nearly two pages of the printed record. The exception of the plain- 
tiff in error is as follows: "To the giving of each and ail of which 
instructions the défendant, by its coùnsel, excepted." An excep- 
tion to "each and ail" of the instructions gave no information to the 
court in regard to what was in the mind of the excepting party, and 
therefore aiîorded no opportunity to correct any èrror committed 
by it Every allégation of the déclaration was traversed by a plea 
of the gênerai issue, and the instructions by the court contained a 
number of distinct propositions of law in addition to those pointed 
ont as erroneous. It is flrmly settled that a gênerai exception to 
an entire charge, which embraces several propositions of law, is 
unavailing, if any part of the charge states the law correctly. Sev- 
eral propositions of law relevant to the facts in issue are correctly 
stated by the court in its charge. The whole charge is not sub- 
stantially wrong, and therefore a gênerai exception is unavailing 
for any purpose. Holder v. U. S., 14 Sup. Ct. 10; Lewis v. U. S., 
146 U. S. 370, 13 Sup. Ct. 136; Iron Co. v. Blake, 144 U. S. 476, 
12 Sup. Ct 731; Anthony V. Eailroad Co., 132 U. S. 172, 10 Sup. 
Ct 53; Burton v. Ferry Co., 114 U. S. 474, 476, 5 Sup. Ct. 960; 
Railway Co. v. Jurey, 111 U. S. 584, 596, 4 Sup. Ct. 566; Cooper v. 
Schlesinger, 111 U. S. 148, 151, 4 Sup. Ct. 360; Lincoln v. Clafliu, 
7 WalL 132, 139; Price v. Pankhurst, 10 U. S. App. 497, 3 C. G. A. 
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551, 53 Fed. 312. The law on this subject, as settled by the uni- 
form décisions of the suprême court, was embodied in a rule. and 
adopted for tbe government of tbe practice of tbis court, as foUows: 
"Kule 10. The judges of the circuit and district courts shall not allow any 
till of exceptions -which shall contain the charge of the court at large to the 
Jury In trials at common law, upon any gênerai exception to the whale of 
such charge. But the party excepting shall be requlred to state distinctly 
the several matters of law in such charge to which he excepts, and those 
matters of law and those only, shall be inserted in the bill of exceptions and 
allowed by the court" 12 Sup. Ct vli. 

It bas been well said tbat: 

"Thls rule was designed to put an end to the practice of allowlng bills 
of exception like the one in this case. It matters not that the judge may be 
willing to consent to such a bill. He cannot waive the rule, so far as It re- 
lates to spécifie exceptions. If he desires to do so. The rule is not made for 
the judge's Personal protection or beneflt, but for the protection of suitors, 
and the advancement of justice. It is the duty of the party excepting to 
call the attention of the court distinctly to the portions of the charge he ex- 
cepts to, and this must be done before the case Is flnally submitted to the 
jury, to the end that the court may hâve an opportunity to correct or explain 
the parts of the charge excepted to, If It seems proper to do so." Prie© v. 
Pankhurst, supra. 

The assignment of ^rrors improperly sets out tke entire charge. 
The eleventh rule of this court (12 Sup. Ct Tii.) provides, when "the 
error alleged is to the charge of the court, the assignment of errors 
shall set out the part referred to totidem verbis;" and "when this is 
not done counsel will not be beard except at the request of the court, 
and error not assigned according to this rule wiU be disregarded, but 
this court, at its option, may notice a plain error not assigned." 

This case is not one in which the court ought, upon its own 
motion, to notice the alleged error in the charge, even if it was 
thought to be a plain one. A manifest error, sayed by a proper 
exception, might perhaps be noticed when not properly assigned; 
but to notice errors which bave neither been saved by a proper ex- 
ception, nor properly assigned, would be a departure from sound 
principle, and an open disregard of the foregoing rules. It would 
leave the rights of suitors to be determined by the mère discrétion 
of the court, unrestrained by any fixed principles for its control or 
guidance. Hardship may resuit in individual cases from the en- 
forcement of thèse rules, but they manifestly tend to the orderly 
administration of justice, and a disregard of them would be pro- 
ductive of more injustice than is likely to resuit from their enforce- 
ment. For thèse reasons we must décline to examine the alleged 
errors in the charge. There is no available error presented in the 
record, and the judgment must be affirmed, at the cost of the plain- 
tiff in error, and it is so ordered. 



MISSOUBI, K. & T. RY. CO. T. EUSSELU 

(Circuit Court of Appeals, Eighth Ch-cult February 26, 1894.) 

No. 360. 

BiM, OF Exceptions— TiME OF Sbttling — Vacation. 

Inasmuch as a blll of exceptions cannot be allowed after the trann at 
which the Judgment was entered, except by vlrtue of an order entered at 
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thaf terni, or by standing rule of court, In the absence of such a rule 
the court bas no power in.vacation to enlarge tbe time flxed for flling the 
bill of exceptions by an order entered during the term; and where no 
consent to such émargement was glven by défendant in errer, a blll of 
exceptions 80 allowed is no part of tlie record, and cannot be consldered 
on wrlt of error. 

In Error to the United States Court in tlie Indian Territory. 

Tliis yas an action brought by William B. Eussell against the 
Missouri, Kansas & Texas Eailway Company for killing stock be- 
longing to the plaintiff. There was judgment for plaintiff in the 
court below, and défendant brings error. 

Clifford L. Jackson, for plaintiff in error. 
Henry L. Haynes, for défendant in error. 

Before OALDWELL and SAÎTBOKN, Circuit Judges, and THAY- 
EB» District Judge. 

THAYEE, District Judge. In this case the flrst question caUed 
to our attention by the arguments of counsel is whether the bUl 
of exceptions was flled in time to become a part of the record. 
If this question «is answered in the négative, in accordance with 
the contention of the défendant in error, then we cannot notice 
any of the rulings of the trial court which hare been assigned for 
error. The record shows thai a judgment was rendered against 
the plaintiff in error on the 21st day of April, 1893, at a regular 
term of the United States court in the Indian Territory held at 
South McAlester, in the second judicial division of said territory. 
Thereafter, on April 26, 1893, before the expiration of the term, 
an order was duly made and entered of record extending the time 
for filing a bdll of exceptions for 30 days from that date. Before 
the expiration of the last-mentioned period, the term of court 
lapsed. Afterwards, on May 24, 1893, and again on June 22, 1893, 
orders were made under the hand and seal of the trial judge, ex- 
tending the time for flling a bUl of exceptions for a period of 30 
days on each occasion. Also, on July 8, 1893, a further extension 
of time was granted until September 1, 1893. The three orders 
last mentioned appear to hâve been ex parte orders, which were 
obtained from ihe judge in vacation, without notice to the défend- 
ant in error, and without his consent. The bill of exceptions was 
flnally aUowèd, signed, and flled on the lOth of August, 1893. The 
question whether a bill of exceptions can be allowed after the lapse 
of the term at which the judgment is rendered has been frequently 
considered by the fédéral courts, and the rule of practice in that 
regard is now well deflned. In MuUer v. Ehlers, 91 U. S. 249, it 
was decided that, save under very extraordinary circumstances, a 
bill of exceptions signed after the term at which the .)udii:mont 
is rendered, without th© consent of parties, or an express order 
of the court to that effect, made during the term, cannot be con- 
sidered as a part of the record in the case. The gênerai rule, as 
last stated> was reafQrmed in Jones v. Sewing Mach. Co., 131 U. S. 
Append. 150. It has since been held, in substance; in Chateaugay, 
etc., Iron Co., Petitioner, 128 U. S. 544, 9 Sup. Ct 150, that a bill of 
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exceptions may be allowed and signed after the lapse of the teriij, 
if it is settled, signed, and flled in substantial conformity with 
a standing ruie of the particular court regnlating the tinie and 
manner in which bills of exceptions shall be presented and flled. 
It was further decided in Davis v. Patrick, 122 U. S. lî^S, 7 Sup. 
et. 1102, that if a bill of exceptions is seasonably submitted to the 
trial judge, and through his neglect or oversight the bill is not 
signed and flled until after the expiration of the term, It w'ûl not 
be stricken out. This court has also held that a bill of exceptions 
may be allowed at the term when a motion for a new trial is flnally 
acted on, though it be a term subséquent to the one at which the 
judgment was entered, provided the motion for a new trial was 
duly flled by leave at the trial term, and the hearing thereof was 
continued or postponed to the succeeding term. Woods v. LindA^all, 

4 U. S. App. 45, 1 0. 0. A. 34, 48 Fed. 73. The latest déclaration 
on the subject in hand is to be found in Bank v. Eldred, 143 U. S. 
293, 298, 12 8up. Ct 450, where Mp. Justice Gray sunimarizes the 
law in the foUowing language: 

"By the unlform course of décision no exceptions to rulings at a trial can 
be considered • • * unless they were taken at the trial, and were also 
embodied in a formai bill of exceptions presented to the judge at the same 
term, or withln a further time allowed by order entered at that term, or 
by standing rule of court, or by consent of the parties; and, save under very 
extraordinary circumstances, they must be allowed by the judge and flled 
wlth the clerk during the same term. After the term has expired, withont 
the court's control over the case being reserved by standing rule or spécial 
order, • * * ail authority of the court below to allow a bill of ex- 
ceptions then first presented, or to alter or amend a bill of exceptions al- 
ready allowed and flled, is at an end." 

See, also, U. S. v. Jones, 149 U. S. 262, 13 Sup. Ct. 840; Hume 
y. Bowie, 148 U. S. 245, 253, 13 Sup. Ct. 582; Eailway Co. v. Hyde, 

5 0. 0. A. 461, 56 Fed. 188. 

In view of the foregoing décisions, we think it raanifest that 
the bill of exceptions in the présent case did not become a part 
of the record, and that it must be ignored. We are of the opinion 
that the trial judge, in the absence of any standing rule of court 
on the subject, had no power in vacation to enlarge the time 
for flling a bill of exceptions which had been flxed by an order 
of court made and entered of record in term time ; and, as no con- 
sent was given by the défendant in error that the time might 
be thus enlarged, the orders made in vacation cannot operate 
against him as an estoppel. The resuit is that, for want of any 
bUl of exceptions covering the rulings complained of in the assign- 
ment of errors, the judgment of the court below must be, and the 
same is hereby, afflrmed. 



AMERICAN SUGAB-REFINING CO. v. JOHNSON. 

(Circuit Court of Appeals, Fifth Circuit. December 19, 1893.) 

No. 153. 

1. CracuiT Courts op Appeals — JrrRisDicTioN— Jtjrisdictionaij Questions. 

When the .whole case Is taken to the cbcuit court of appeals, that 
court has jurisdiction to pass upon the question of jurisdlction in the 
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court below (Judiciary Act March 3, 1891/ |§ 5, 6). McLlsh v. Roff, 12 
8up. Ot 118, 141 U. S. 661, foUowed. 

8. FSDBR^UC JUBISDICTION— CiTIZBNSHIP OF CORPORATIONS. 

An âverment. In a suit brouglit by a citizen of Loulsiana, that défend- 
ant Is "a corporation domiclled and doing business in this city [New 
Orléans], and a citizen of New Jersey," Is not équivalent to an aver- 
pient that it is a corporation organized under tlie laws of New Jersey, 
iand hence Is insufflclent to support fédéral jurisdiction. 

8. Death by Wrongpul Act— Scbttvorship— Neoligencb of Servants. 

The Loulsiana statute— Oiv. Codé, art. 2315 (2294)— déclares that "every 
act whatever of man thàt causés damage to another obliges hlm by 
whose fault it happened to repalr It," and also provides that the action 
shall survive, and that damages may be recovered , when death results. 
Seld, that the statute Includes acts of omission as well as commission, 
and applles In a case In which death restllts from the négligence of 
servailts for which the màster Is responâible. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

This was an action brought by Mrs. Otto Johnson, individually 
and as tutrix of her minor cMldren, Anthony, Celia, and Anna 
Johnson, against the American Sugar-Reflning Companyj to recover 
damage for injuries to her husband, Otto Johnson, froin which he 
died. Thère was a verdict for plaintiff in the sum of $10,000, from 
which she remitted $2,500. Judgment was entered for the remain- 
der, and défendant sued out this writ of prror. 

The pétition of the plaintiff In the lower court, défendant In error hère, 
suing ladlvldually and as tùtrlx of her mlnor chlldren and as a citizen of 
Louisiana, averred that the "American Sugar-Reflriing Company, a corpora- 
tion domiclled and doing business in this city [meaning thé city of New Or- 
léans, La.], and a citizen of New Jersey, and found within the enstem 
district of Loui^ana, of which George S. Eastwicli is gênerai manager," 
is Indebted to petltioner in the sum of $10,0(X) upon the following grounds: 
"That' on and prlor to the 20th day of June, 1892, your petitioner's husband, 
Otto Johnson, was employed by the said American Sugar-Reflniiig Company 
as a laborer to work at their reflnery situated in this city. That under saiil 
employment petltioner was employed to worli In the fifth story of said re- 
flnery, and under said employment was requlred to watch and care for large 
tanks used for the purpose of receiving sugar that Is pumped up through a 
large 18-inch pipe running from said flfth story to thé first flbor of the said 
reflnery. That, af ter said pumping of sugar ceases and the tanks havinj:: 
sufacient, the said 18-inch pipe is cleaned by the engineer on the first floor 
by turning on a strong force of steam through said pipe, which forces tbe 
sugar out, and thoroughly cleans said pipe; and, should aay one be in closo 
proximity to said pipe, he Is liable to be scalded and kllled. That said steam 
is always turned on immediately after the sugar pumping ceases. That on 
said date and at said place, without any warning or notice by the said de- 
fendant Company or its agents or engineer in charge of the englne on the 
first floor to p'etitloner's husband and to the workmen on the top floor, 
where petitioner's husband was worklng, and in close proximity to the said 
pipe, his employment requirlng him to be there, the steam was turned on 
with great force, although the pumping of sugar had long since ceased, and 
yom: petitioner's husband was badly scalded and bm-ned, which caused him 
great bodily Injury and pain, from the effects of which he died after great 
suffering; thus depriving youi* petitioner froni his support and companion- 
ship and from earning a llving for herself and four small chlldren. That 
petitioner's husband was using due diligence and caxe on his part, and 
that the défendant company eCiild hâve prevented the said disaster by the 
employment of a compétent and trustworthy engineer, and by the use of 
proper appllances for the givlng notice by the engineer to the occupants of 
the upper stôry, where your petitioner's husband was engaged, either by 
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messenger, beH, or speaking tube, whlch they neglected and fai'ied to do. 
That It Is the légal duty of the défendant company to maintain and employ 
compétent foremen, workmen, aaid englneers to superintend, manage, and 
care for and direct their work, and thus prerent the disaster which occurred 
to your petitioner's husband, and which they failed to do. That petitioner's 
husband was lawfully compelled and dlrected to be in the place where he 
was Injured, and had no notice or warning of the danger, and same was 
caused by gross neglect of dnty on their part by not having the proper appli- 
ances, and compétent, faJthful, and trustworthy workmen and employés." 

The défendant below excepted to thls pétition on the grounds that the al- 
leged cause of action dîd not survive, and that the Injury complained of was 
the resuit of the négligence of a fellow servant. The plalntlff below, under 
leave of the court, then undertook to amend by filing the following: "The 
supplemental and amended pétition of Mrs. Otto Johnson, widow of Otto 
Johnson, Individually and as tutrix of her minor chi'dren, Anthony, Ce"-a, 
end Anna Johnson, wlth respect shows: That in conformity with the order 
of the honorable judge presiding in the above-mentioned court, petltioners 
reiterate ail the allégations of their original pétition filed hereln, except In 
80 far as the same Is altered by this amended pétition, and allège further 
that the said Otto Johnson, husband and father of plalntiffs, was employed 
as a laborer by the said American Sugar-Refining Company to work at tlieir 
reflnery, situated in this city, and that under said employment he was caused 
to work in the flfth story of said reflnery, and was required to watch and 
care for large tanks, used for the purpose of recelving sugar which was to 
be pumped up from the flrst floor into said tanks, which pumping was to be 
done by means of machinery operated by steam power, and which machinery 
was run by an englneer statloned oa the grotmd floor of said reflnery. 
That it is the custom and usage of said reflnery that, immedlately after the 
said tanks are suflloiently flUed with sugar, warning is given to the occu- 
pants and workmen on the said flfth floor, where said tanks were situated, 
that the pipe whlch conveys the sugar to said tajiks is blown out by injecting 
a strong force of steam, whlch warning prevents the occupants of said 
floor from being within dose proximity of said pipe, their business requir'ng 
them otherwlse to be engaged within close proximity to the said pipe. That 
it is necessary said pipe be cleaned by injecting a force of steam im- 
mediately after said pumping ceases, otherwise same would corrode and 
become clogged. That on the date mentioned, long after said pumping had 
ceased, and contrary to the custom and usage of said reflnery, the said re- 
flnery, through the incompétent, irresponsible, and untrustworthy person em- 
ployed by them as an engineer in charge of said machinery, and without any 
warning or notice whatsoever to your petitioner's said husband, Otto John- 
son, who was engaged in hls usual employment of storing the contents of 
Baid tanks, a strong force of steam was suddenly sent through said pipe, 
terribly burning and scalding petitioner's husband, said Otto Johnson; and 
from said burning and scalding the said Johnson, after great pain and suf- 
ferlng for some days, died. That your petitioner's said husband. at the 
time that he received the injuries as aforesaid, was engaged in hls usual em- 
ployment in said reflnery, using due diligence and care on hls part; and that 
by bis death your petitloner and her said chlldren were deprived of his sup- 
port and companlonship, and from eaming a living for herself and her small 
chlldren. Petitloner further avers that the said killlng of her said hus- 
band was caused solely by the neglect and gross carelessness of the said 
American Sugar-Reflning Company, and that they could bave prevented the 
said disaster if they had used due diligence and care in the employment 
of a compétent. and trustworthy englneer, and by the use of proper appli- 
ances for the glvlng notice to the occupants of the upper story, where your 
petitioner's husband was engaged, elther by messenger or bell or speaking 
tube, ail of whlch they neglected and failed to do. Yom* petitloner allèges 
that by reason of the said carelessness and neglectful acts of the said Ameri- 
can Sugar-Refining Company aforesaid, that she and her said children bave 
been damaged, by reason of the pain and suffcring her said husband endui-ed, 
and by reason of the loss and deprivatlon to them of his care and support, 
in the fuU siim of ten thousand dollars ($10,000.00)." 

The défendant below again excepted as foUows: "First That said so- 
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càlled àmèadéd aild sut)plemental HetWan Jdoes not çonfarm to, but disre- 
gards, the order of the caurt dlrectlng ; «n ameodmept. Second. Said so- 
called supptemental and amended petittoa Is so vague, ineonsistent, inco- 
hérent, and contradlctory In Ita allégations that défendant cannot Justly be 
called on to jdin issue therëon, nor Can any Issue be intelligently framed 
thereoû forsubpilsision to a jury. And, If the foregolng exception be overruled, 
défendant further says: Thlrd. That, as app,ears on the face of the so-ealled 
amended and «Upplemeutal pétition, thesald Otto Johnaon di^ from the effects 
of the aUe^eâ aJccident; and under the law of liOUisiana no right of action in 
the premlses Set f orth in said pétitions surriTed to plalntlffi, individually or as 
tutrlx oï hër mlnor childfen, nor to said chlldren, nor by said law is there in 
the same premiseS any rlght of action by plaintiff, individually or as tutrix 
of. her mlnor chlldren, or by said children, for damages alleged to hâve 
been sustalhed by her or by them by the death of said Otto Johnson. 
Fourth. And, if.this exception be overruled, défendant further says tliat, 
as appears on the face of said so-called amended and supplemental péti- 
tion, plaintifC allèges that said Otto Johnson was Injured and killed in the 
course of ah employment the rlsk of vehich he assumed, and by his own 
carelessness, or by the act of a fellow servant, the risfcs of whose careless- 
ness he, said Johnson, also assumed, or both, and that said pétition states no 
cause of action agalnst thls défendant." 

ïhese exceptions were overruled, and the défendant below, reserving the 
beneflt of the exceptions,, aliswered In substance as folio ws: "Respondent 
admits that the deceased, Otto Johnson, was employed In the reflnery of 
défendant in thls city; but apeclally dénies that said deceased was ever 
injured through any fault, carelessness, négligence, or want of care. of 
respondent, itâ officers, agents, and employés, or any party or parties for 
whom It was or Is in any manner reaponsible, as set forth in said pétitions 
or otherwlse. Kespondent spedally dénies that the injuries complained of 
In said pétitions were in any manner caused by, or the resuit of, the want 
of proper machinery and appllances in said reflnery, or tiie employment of 
Incompétent car untnistworthy engineers, foremen,. or workmen, but avers, 
on the contrary, that the machinery and appliances in said reflnery were 
proper and in good order, and the engineers and other parties were compé- 
tent and trustworthy. Respondent further avers that, even if said deceased, 
Otto Johnson, was injured through any fault or négligence of respondent, 
Its agents, or employés la the premlses, or as stated in sald pétitions 
(whlch Is spedally denled), yet even In such case pladntifl cannot recover, be- 
cause said deceased, Otto Johnson, was hlmself careless and neglectful In 
said premises, and by hls négligence and fault contributed to the accident 
complained of, and Its results. And respondent spedally dénies that sald 
deceased, Otto Johnson, was, at the time of said accident, uslng due dili- 
gence and care on hls part Or [respondent avers] the sald accident and 
résulta were caused by the négligence and fault of fellow servants of sald 
deceased, engagea In a common employment. Bespondent further avers that 
said deceased, Otto Johnson, was famlliar wlth the appliances used In sald 
reflnery, and thé manner In whlch the work was carried on, and he assumed 
ail the rlsks of his employment. Respondent avers that it is in no manner 
Indebted to or llable to plaintiff." 

The cause v(raa tried before.a jury, and a verdict rendered for $10,000. On 
a motion for a new trial, the plaintiff remittlng $2,500, judgment was ren- 
dered for $7,500. The défendant below took its wrlt of en-or, and with it 
flled the foUowing asslgnment of errors: "And now cornes the défendant, 
the American Sugar-Refining Company, and assigna the foUowlng errors in 
the final judgment of this honorable court, rendere<l Appil 21, 1893, and 
sigued Aprii 22, 1893: (1) The court erred in entertalning jurisdiction of 
the said cause, and rendering said judgment; said court, on the face of 
the record, having no jurisdiction in the cause, and the averments of citl- 
zenship, whether of Otto Johnson, deceased, or of his chlldren, or <?f this 
défendant, as stated in the pétition, not belng sufiicient to give jnrisdictioii 
to the court, and there being no fédéral question in the cause. (2) Said court 
erred In' overruMng the first exceptipn to the supplemental and amended péti- 
tion, as well as to the original pétition, flled herein on the 30th day of No- 
vember, 1892, and In requiring the défendant to answer thereto; the ao- 
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called ameaded and supplemental pétition not conforming to, but disre- 
garding, the prder directlng an amendment. (3) The said court erred in 
oveiTuUng the secoad exception filed herein on the 30th day o£ November, 
1892, to the amended and supplemental pétition, as well as to the original 
pétition, and in requlring the défendant to answer thereto; the said supple- 
mental and amended pétition of the plalntlfl, and the original pétition as 
■well, and the same, when taken together, being too vague, inconsistent, and 
contradictory In their allégations to demand an answer, or enable défendant 
to safely answer the same, and to go to trial thereon. (4) The said court 
erred In oTerruUng the thlrd exception flled In this cause on the 30th day of 
November, 1892, and requlring défendant to answer, it appearing on the 
face of said amended and supplemental pétition, as well as the original péti- 
tion, that said Otto Johnson dled prier to the institution of this suit from 
the effects of the alleged accident; and under the law of Louisiàna no right 
of action in the premises set forth in said pétitions could survive to plaintiff 
Indlvidually or as tutrix of her minor children, nor to said children; nor by 
law is there In the said premises any right of action by plaintifC indlvidually 
or as tutrix of her minor children, or by said children, for damages alleged 
to hâve been sustalned by her or by them by the death of said Otto Johnson. 
(5) The said court erred in overruling the fourth exception filed herein No- 
vember 30, 1892, It appearing on the face of the plaintlfC's pétitions that said 
Otto Johnson was injured and kiUed in the course of an employment the 
risk of wlilch he assumed, by his own carelessness or the act of his fellow 
servant, the risk of whose carelessness he, the said Johnson, also assumed, 
or both; and the said pétitions showed no cause of action against the de- 
fendant. And for thèse and other errors apparent on the face of the record 
the said défendant, applying for a wrlt of error, prays that the said final 
judgment may be reversed, and plaintlŒ's suit dismissed, and for costs and 
gênerai relief." 

W. W. Howe and S. S. Prentiss, for plaintiff in error. 
B. B. Forman, Wynne Rogers, and J. H. Woolfson, for défend- 
ant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

PABDEE, Circuit Judge (after stating the facts). Tlie record 
shows that the question of jurisdiction of the circuit court was 
not raised in the court below, and of course the jurisdiction is not 
certifled as involved in the case. The ârst assignaient of error 
raises the question in this court that the jurisdiction of the cir- 
cuit court does not appear from the face of the record. The ap- 
pellee, relying upon the textual provisions of section 5 of the judi- 
ciary act of 1891, which is to the effect that appeals or writs of 
error may be taken from the district courts or existing circuit 
courts direct to the suprême court in any case in which the juris- 
diction of the court is in issue, and upon the terms of the sixth 
section, which restrict the jurisdiction of the circuit courts of ap- 
peal to cases other than those provided for in the fifth section, 
contends that this assignment of error camnot be considered in this 
court 

"The rule, springlng from the nature and limits of the judlcial power of 
the United States, is inflexible and without exception, which requires this 
court, of its own motion, to deny its own jurisdiction, and, in the exercise 
of its appellate power, that of ali other courts of the United States, in ail 
cases where such jurisdiction does not affirmatlvely appear in the record on 
which, in the exercise of that power, It is called to act. On every writ of 
error or appeal'the flrst and fundamental question is that of jurisdiction, 
first of this court, and then of the court from which the record cornes. This 
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question the court Is tound to ask and answer for Itself, even when not 
otherwise suggested, and without respect to the relation of the parties to It." 
Railway C3o. v. Swan, lU U. S. 379-389, 4 Sup. Ot. 510. 

In tte case of McLish y. Roff the suprême court of the United 
States, in construing the fifth and sixth sections of the judiciary 
act of 1891, among other things, said: 

"The true purpose of th« act, as gathered from Its context, is that tli- 
wrlt of error or the appeal may be taken.only after final judgment, except 
in the caaes specifled In section 7 of the act When that judgment is reu- 
dered, the party against whom it is rendered must elect whether he will 
take hls wrlt of error or appeal to the suprême court upon the question oi 
Jurisdictlon alone, or to the circuit court of appeals upon the whole case. 
If the latter, then the circuit court of appeals may, If it deeni proper, cer- 
tlfy the question of jurisdictlon to thls court." 141 U. S. 661-668, 12 Sup. 
Ofc 118. 

Eelying upon the construction given in McLish v. Eoff, the prac- 
tice of this court has been, where an appeal or writ of error has 
been taJken in the whole case, and the question of jurisdiction in 
the court below has been raised, to pass upon the question of juris- 
diction as upon any other issue raised in the case. And accord- 
ingly, in Téléphone C!o. v. Eobinson, 2 U. S. App. 148, 1 0. C. A. 
91, 48 Fed. 769, which was a case in which the jurisdiction of the 
circuit court was not apparent of record, this court held that the 
jurisdiction of the circuit court must appear affinnatively in the 
record, citing Insurance Co. v. Rhoads, 119 U. S. 237, 7 Sup. Ct. 
193; Timmons v. Land Co., 139 U. S. 378, 11 Sup. Ct 585; and 
also held that, "where the jurisdiction of the circuit court does not 
appear in the record, the appellate court will, on its own motion, 
notice the defect, and make disposition of the case accordingly;" 
and we then reversed the decree of the circuit court remanding 
the cause to the court below with instructions to remand to the 
State court from which it Wàs remoTed. And in Railway Co. v. 
Rogers, 6 C. C. A. 403, 57 Fed. 378, and in Tinsley T. Hoot, 2 U. 
S. App. 548, 3 C. C. A. 612, 53 Fed. 682, this court follOwed the 
same practice. In the case of Carey v. Railway Co. (recently de- 
cided, but not yet oflBicially reported) 14 Sup. Ct, 63, the suprême 
court say: 

"The juaiclary act of March S, 1891, in dlstributlng the appellate jurisdic- 
tion of ihe national judiclal ^stem between the suprême court and the cir- 
cuit courts of appeals thereln estal^llshed, deslgnated the classes of cases in 
respect <?f which each of thèse coiurts was to hâve final jurisdiction (the Judg- 
ments of the latter belng subject to the supervlsory power of this court 
through the wrlt of certlorari as provlded), and the act has unlformly been 
so construed and appUed as to promote Its gênerai and manifest pmpose of 
lessening the burden of lltlgatlon In thls court. The flfth section of the act 
spécifies six classes of cases In which appeals or writs of error may be taken 
dlrectly to thls court, of which we are oniy concerned with the first and 
fourth, which include those cases 'In which the jurisdiction of the court is in 
Issue. In snch cases the question of jurisdiction alone shali be certlfled to 
the suprême court from the court below for décision,' and 'any case that 
Involves the construction or application of the constitution of the United 
States.' In order to brlng this appeal withln the flrst of thèse classes, the 
jurisdiction of the circuit court must hâve been in issue in this case, and, 
as appeals or wrlts of errot lie hère only from final judgments or decrees, 
must hâve been decided against appellants; and the questloif of jurisdiction 
must hâve been certlfled. We do not now say that the absence of a formai 
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CCTtiflcate would be fatal, but It Is requlred by the Btatute, and Its absence 
mlgtat bave contralling welgbt \rbere tbe alleged Issue Is not dlstlnctlf de- 
flned." 

Beading the fifth and sixth sections of tlie act of 1891 in the 
light of McLisli t. RofiE and Carey v. Railway Oo., and the former 
practice of this court, we consider tliat the exclusive jurisdiction 
of the suprême court, in any case where the jurisdiction of the 
court ia in issue, only attaches when the appeal or writ of error is 
taken direct to th.at court, and that, when not so taken, but the 
appeal or writ of error is takai on the whole case to the circuit 
court of appeals, that court is yested with jurisdiction to pass on 
ail the issues involved. As to certifying a jurisdictional question 
to the suprême court in such cases, that is only to be done when 
the instruction of that court is desired for the proper décision of 
the case, Watch Co, v. Robbins, 148 U. S. 266, 13 Sup. Ct. 594. 

We consider, therefore, that we hâve full jurisdiction to pass 
upon the ârst assignment of error in this case. 

The right of a corporation to sue and be eued in the circuit 
courts of the United States, irrespective of the citizenship of the 
individual stockholders, was at one time much questioned, but was 
finally settled by the suprême court in favor of the right. EaU- 
way Co. V. Letson, 2 How. 497; Marshall t. Eailway Co., 16 How. 
814; Railroad Co. v. Wheeler, 1 Black, 286. See, also, Shaw t. 
Mining Co., 145 U. S. 444, 12 Sup. Ct 935. In Railroad Ca v. 
Wheeler, supra, the foUowing propositions are declared: 

"(1) A. corporation exista only In contemplation of law, and by force of 
law, and can bave no légal existence beyond the bonnds of the sovereignty 
by which It Is created. It must dweU In the place of Its création. (2) A cor- 
poration Is not a citizen ■within the meanlng of the constitution of the 
United States, and cannot maintaln a suit in a court of the United States 
against the citizen of a différent state from that by which it was chartered, 
unless the persons who comi)ose the corporate body are ail cltizens of that 
Btate. (3) In such case they may sue by their corporate name, averring the 
citizenship of ail the members, and such a suit would be regarded as the 
Joint suit of Individual persons, united together In the corporate body and 
actlng under the name conferred upon them for the more convenient trans- 
action of business, and consequently entitled to maintaln a suit In the courts 
of the United States against a citizen of another state. (4) Where a corpo- 
ration Is created by the laws of a state, the légal presumptlon is that It» 
members are cltizens of the state in which alone the corporate body has a 
légal existence. (5) A suit by or against a corporation In its corporate name 
must be ptesumed to be a suit by or against cltizens of the state which cre- 
ated the corporate body, and no averment or évidence to the contrary Is 
admissible for the pvirpose of wlthdrawlng the suit from the jurisdiction of 
a court of the United States." 

To apply thèse propositions in a suit brought in a circuit court 
of the United States for or against a corporation, it is ail important 
to know under the laws of what state the corporate body was cre- 
ated. In Insurance Co. v. Prench, 18 How. 405, the suprême court 
said: 

"In the déclaration the plalntlfFs are averred to be cltizens of Ohio, and 
they 'complain of the Lafayette Insurance Company, a citizen of tbe stats 
of Indiana,' This averment Is not sufflclent to show jurisdiction. It does 
not appear that the Lafayette Insmrance Company Is a corporation, or, If It 
be such, by thê law of what state It was created, The averment that the 
Company is a <dtlzen of the state of Indiana can bave uo sensible .meanlng 
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attached to It Thls court does not hold that elther a yoltintary association 
o( pefTSons or an assoclatJon Into a body poUtlc created by law Is a citizen 
of a State, withln the meanlng of the constitution; and therefore. If the 
détective averment in the déclaration bad not been othCTwise supplled, the 
suit must baTe been dlsmlssed." 

A similar question was again before the suprême court in MuUer 
V. Dows, 94 U. S. 444, 445, and the court said: 

"The decree made below Is assalled hère for several reasons. The first is 
that the court had no jurisdlctlon of the suit, In conséquence of the want of 
proper and necessary citizenship of the parties. This objection was not 
taken la the circuit coiu-t, but it is of such a nature that, If well founded, it 
must be regarded as fatal to the decree. The bill avers that Dows and 
Winston, two of the complalnants, are dtlzens and résidents of the state 
of New ïork, and that Burnes, the other complainant, Is a citizen and rési- 
dent of the State of Missouri. The two original défendants, the Chicago 
and Southwestern RaJIway Company and the Chicago, Eock Island and Pa- 
cific Hadlroad Company, are averred to be cltlzens of the state of lowa. 
Were thls ail that the pleadlngs exhlblt of the citizenship of the parties, it 
would not be enough to give the circuit court jurisdlctlon of the case. In 
Insurance Co. v. French, 18 How. 404, a slmlIar averment was held to be 
insufflclent, because it dld not appear from it that the Lafayette Insurance 
Company was a corporation, or, If It was, that It did not appear by the law 
of what state It was made a corporation. It was tharefore ruled that, if 
the détective averment had not been otherwise supplled, the suit must hâve 
been dlsmlssed. A corporation itself can be a citizen of no state In the sensé 
In whlch the word 'citizen' Is used In the constitution of the United States. 
A suit may be brought In the fédéral courts by or against a corporation, but 
In suCh'a case It Is regarded as a suit brought by or against the stockholders 
of the corporation; and for the purposes of jm^sdlctlon it Is conclusively 
presumed that ail the stockholders are cltlzens of the state whlch, by Its 
laws, created the corporation. It is therefore necessary that It be made to 
appear that the artiflclal belng was brought Into existence by the law of 
some state other than that of which the adverse party is a citizen. Such an 
averment is usually made in the Introduction or In the stating part of the 
bill, It Is always there made If the bill Is formally drafted. But If made 
anywheire In the pleadlngs It Is sufflcient. In Insurance Co. v. French, supra, 
the defeçtlve averment of citizenship was held to hâve been supplled by 
the plalntiff's repUcatlon to the plea^ which alleged that the défendants -were 
a corporation created under the laws of Indlana, havlng Its principal place 
of business in that state. And In the présent case we thlnk the averment In 
the Introduction of the bill that the two défendant corporations were cltl- 
zens of lowa, whlch, if standing alone, would be insufflclent to show jurisdlc- 
tlon In the fédéral court, bas been supplemented by other averments which 
satisfactorily show that the com:t had jurisdlctlon of the case." 

In Pennsylvania v. Quicksilver Min. C5o., 10 Wall. 553, the juris- 
dictional averment was: "The commonwealth of Pennsylvania, by 
her attomey gênerai, complains of the Quicksilver Mining Com- 
pany, a body politic in the law of, and doing business in, the state 
of California." In disposing of the matter on a motion to dis- 
miss, Mr. Justice Nelson, for the suprême court, said : 

"And the question In thls case is whether It is suiflciently disclosed in the 
déclaration that thls suit Is brought against a citizen of Califomla; aud 
this tiu-ns upon another question, and that is whether the averment there 
imports that the défendant is a corporation created by the laws of that state; 
for, tmless it is, it does not partake of the character of a citizen withln the 
meanlng of the cases on thls subject. The court is of opinion that this aver- 
ment is insufflclent to establish that the défendant is a Oaiifornia corpora- 
tion. It may mean that the défendant Is a corporation doing business in 
that state by its agent, but not that It had been Incorporated by the laws of 
the statew It would hâve been very easy to hâve made the fact clear by 
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avemaent, and, belng a Jurisdictioiial fact, It should not bave been left In 
donbt" 

From thèse considérations and authorities we conclude that in 
a suit for or against a corporation in tke courts of the United 
States the matter of jurisdiction may be shortly stated as follows: 
That, in order to hold that a private corporation is a citizen of a 
particular state, within the meaning of the word "citizen" as used 
in the judicial acts of the United States, and thereby conclusiTely 
présume that aU of the shareholders of such corporation are citi- 
zens of the particular state, it must afflrmatively appear that the 
corporation was created nnder the laws of such state; and it would 
seem that an aTerment that the body suing or sued is a corpora- 
tion or a citizen or both of a particular state is insufficient. 

In the case under considération the jurisdictional avennent is 
that "the American Sugar-Befining Company, a corporation domi- 
ciled and doing business in this city [New Orléans], and a citizen 
of New Jersey, and found within the eastern district of Louisi- 
ana, of which George S. Eastwick is manager, and authorized to 
accept service of légal process, is indebted," etc. This averment 
is doubtful and contradictory, A corporation cannot hâve two 
domiciles. Bridge Co. v. WooUey, 78 Ky. 523; Bank v. Earle, 13 
Pet. 519, 520. The domicile, the résidence, and the citizenship of 
a corporate body are ail necessarily within the state which created 
and organized it. It must dwell in the place of its création, and 
cannot migrate to another sovereignty. Bank v. Earle, 13 Pet. 
519, 520; EaUroad Co. v. Koontz, 104 U. S. 5-12; Ex parte 
SchoUenberger, 96 U. S. 369-377. We hâve already shown that it 
can only be a citizen of the state which créâtes it. If force and 
effect is given to the jurisdictional averment in this case, we are 
bound to conclude that the American Sugar-Keflning Company, be- 
ing domiciled in Louisiana, is a Louisiana corporation, and that 
the same company, being a citizen of New Jersey, is a New Jersey 
corporation. In tiis state of the record, it cannot be said that 
the assertion that "the American Sugar-Keflning Company is a 
citizen of New Jersey" is the controUing averment, and that we 
can therefrom conclusively présume that ail the shareholders of 
said company are citizens of the state of New Jersey, however 
much we may be inclined to consider the case of Insurance Co. v. 
French, supra, and Muller v. Dows, supra, as inapplicable; and 
agrée with the argument of learned counsel for appellee that, "if 
it is a conclusive presumption of law that a corporation is a citi- 
zen of a state by whose laws it is created, is it not equally a con- 
clusive presumption of law that a corporation which is a citizen 
of a state named was created such by the laws of the state?" 

Our conclusion is that the flrst assignment of error is well taken. 
This conclusion is sufficient to reverse the case, but, as the errer 
in question may be cured by amendment in the court, below, and 
the case retried, we proceed to consider the other assignments of 
error, 

The second and third can be considered together. They are, 
in substance, that the original pétition and the supplemental and 
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amended pétition, taken together, as they must te, because the 
amended pétition réitérâtes ail the allégations of the original péti- 
tion except as the same are alterèd by the amended pétition, are 
too vague, iijconsistent, and contradictory in their allégations to 
demand an answer, or enable the défendant to safely answer the 
same, and go to trial thereunder. It cannot be denied that the 
allégations of the original and amended pétitions, taken together, 
are vague, inconsistent, and CQnflicting, and that this criticism 
wUl apply to the amended pétition considered by itself. It is easy 
to gather from the pétitions that, in the causes which resulted 
in and produced the death compMned of, the négligence of a fel- 
low servant intervened. That being the case, the responsibility of 
the Company for the acts complained of, under the matter as gen- 
«rally stated in the pétitions, could only resuit from the faUure on 
the part of the company either to furnish suitable appliances and 
machinery, or to neglect and fail to use due diligence and care in the 
employment of the servants through whose négligence the death 
resulted. A critical examination of the original and amended péti- 
tions shows that neither one of thèse acts on the part of the com- 
pany is sufflciently charged to put the défendant company on its 
défense. Under the practice in Louisiana the défendant is enti- 
tled to a clear and concise statement of the causes of action. Code 
Pr. art 172. 

The fourth assignment of error présents the question whether 
the right of action for damages sustained by the death of Otto 
Johnson survives in favor of the plaintifif, widow of said Otto 
Johnson, and tutrix of the minor chUdren of the said Otto Johnson. 
The articles of the Civil Code necessary to consider are the following : 

"Art. 2315 (2294). Every act wUatever of man that causes damage to an- 
other obliges him by whose fault It happened to repalr it; the right of this 
action shall survive, in case of death, in favor of the minor children or 
wldow of the deceased, or either of them, and in default of thèse, in favor of 
the fathèr or mother, or either of them, for the space of one year from the 
death. The snrvivors above mentioned may aiso recover the damages sus- 
tained by them by the death of the parent or child, or husband or wife, as 
the case may be. Art 2316. Every person is responsible for the damage he 
occasions not merely by his act, but by his négligence, hls imprudence or his 
want of skill. Art 2317. We are responsible not only for the damage occa- 
sioned by our own act, but for that vchich is caused by the act of persons for 
whom we are answerable. * * * Art 2320. Masters and employers are 
responsible for the damage occasioned by their servants and oversews, In 
the exercise of the functions In which they are employed." 

The contention of the plaintifl in error is that article 2315, as 
amended, refers only to acts of commission, and that, under the 
proper construction of that article and the succeeding articles, 
provision is made for no survivor of action in case of death, except 
where death resulted from acts of commission; and the learned 
counsel cites the well-known state of both the common and civil 
law with cegard to the survival of actions, and the cases of Asher 
V. Cabell, 50 Fed. 818,i and Hendrick v. Walton, 69 Tex 192, 6 S. 
W. 749, as showing that the right of action for death is not to be ex- 

'1 O. O. A. 693, 
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tended beyond the line drawn by tlle lawgirer; and he further cites 
Wood T. Stokes, 13 La. Ann. 143, to show that an amendaient of 
one article of the Civil Code of Louisiana, when it contains no 
repealing clause, does not affect any other article not trreconcilable 
with such amendment; and thereupon con tends that, as there is 
no repealing clause in the several acts amending article 2315 of 
the Code, said amendments introduce a limited survivorship as to 
the one article of the Code only. 

Conceding the correctness of the authorities cited, etill we do not 
ooncur in the conclusion reached by the leamed counsel. Article 
2315 and the other articles quoted from the Code of Louisiaua 
are found in a chapter of the Code entitled "Of Offences and Quasi 
Offences." The flrst article (2315) lays down broadly the gênerai 
proposition with regard to liabUities in cases of offenses and quasi 
offenses. The remalning articles are evidently explanatory and re- 
stri'ctiTe of the flrst. To give to nie flrst article the narrow con- 
struction that it applies only to positive acts of commission is 
unwarranted by the terms of the article: "Every act whatever 
of man that causes damage to another obliges him by whose fault 
it happened to repair it" To warrant the construction claimed, 
it should read in phraseology similar to the next article: "E^ery 
person is responsable for the damage he occasions by his wrongfiil 
acts." The application of article 2315 to acts of omission as well 
as to acts of commission bas been fréquent in the courts of Louisi- 
ana, and it has never been disputed that when death resulted 
from such acts of omission, or through the négligence of serv- 
ants and employés for which the master was responsible, that 
the cause of action survived as permitted in said article. See 
Earhart v. Eailroad Co., 17 La. Ann. 243; Frank v. Eailroad Co., 
20 La. Ann. 20; McCubbin v. Hastings, 27 La. Ann. 713; Vreden- 
burg V. Behan, 33 La. Ann. 643; Walton v. Booth, 34 La. Ann. 
913; Curley v. Eailroad Co., 40 La, Ann. 811, 6 South. 103; Cline 
V. Eailroad Co., 41 La. Ann. 1031, 6 South. 851; Id., 43 La. Ann. 
327, 9 South. 122; Cléments v. Electric Light Co., 44 La. Ann. 692, 
11 South. 51; Myhan v. Electric Light Co., 41 La. Ann. 964, 6 
South. 799; Clalrain v. Telegraph Co., 40 La. Ann. 178, 3 South. 
625. We are not disposed to indorse an innovation on the narrow 
grounds suggested. 

The flfth assignment of error is that the lower court erred in 
overruling the fourth exception to the plaintiff's pétition, to the 
effect that the said amended and supplemental pétition allèges 
that the said Otto Johnson was injured and kUled in the course 
of an employment, the risk of which he assumed, and by Ms 
own carelessness, or by the act of a feUow servant, the risks of 
whose carelessness he, the said Johnson, also assumed, or both, and 
that the said pétition states no cause of action against this défend- 
ant. This assignment of error is not weU taken, because the said 
amended and supplemental pétition does not allège directly or by 
permissible construction that the eaid Otto Johnson was injured 
and kUled in the course of an employment, the risk of which he 
assumed, and by his own carelessness or by the act of a feUow 
v.60F.no.4— 33 
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senfantj Htàe rfake of whose càrèlèesnëss he, the said Johnson, also 
aseumed. As we hare said bef cire, the pétition is vague, uncertain, 
and inconsistent, aad no snch cleàr-cut allégations as claimed by 
plaintiff can be found theredn. 

The judgment of the lower court is reversed, and the cause is 
remanded to said court to be therein further proceeded with, al- 
lovring amendments and avearding a new trial, aa law and justice 
may requirej appellee to pay the costs of appeaL 



AMBMOAN STJGAR-RBFINING 00. v. TATUM. 

<Oirctilt Court df Appeals, rifth CHrcuIt Decembw 19, 1893.) 

No. 154. 

In Brror to the Circuit Court of the United States for the East- 
ern District of louisiana. 

This was an action by Arthur Bobinson Tatum to recover dam- 
ages against the American Sugar-Sefining Company for personal 
injuries sustained while in its employment. There was a verdict 
for plaintifE in the sum of |4,000, and, a new trial being refused, 
défendant brought the case upon writ of error. 

W. W. Howe and S. S. Prentiss, for plaintifl in error. 

B. E. Forman, Wynne Bogers, and Joseph N. Wolfson, for de- 
fendant in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge. The plaintifl below, who is défendant 
in error, made the foUoveing allégations as to citizenship and as 
to jurisdictidn of the lower court, and there ia nothing in the rec- 
ord to supplément them: 

"The pétition of Arthur Bobinson Tatum, a citizen of Louislana, and resld- 
Ing In New Orleana, wlth respect shows that the American Sugar-Reflnlng 
Cîompany, a corporation domlclled and dolng business In thlB clty, and a citi- 
zen of New Jersey, and found wlthln the eastern district of Louislana, of 
whlch George S. Ea,stwlcke Is gênerai manager, and authorized to accept 
service of légal process, Is Indebted to your petltioner In the isum of five 
thousand dollar» ($5,000.00), for this, to wit." 

The plaintifl below further stated his case as foUows: 
"That on and prior to the 20th day of June, 1892, yonr petltioner was em- 
ployed by the said American Sugar-Beflnlng Company as a laborer to work 
at thelr refinery sitoated In this clty. That under said employment petltioner 
was employed to work tn the fifth story of said refinery, and under said 
employment was requlred to watch and care for large tanks nsed for the 
purpose of receivlng sugar that Is pumped up through a large 18-lnch pipe, 
running from said fifth Story to the first floor of the said refinery. That, 
after said pnmping of sngàr ceases, and the tanks having suffloient, the said 
18-inch pipe Is deaned by the englneer on the first floor by his tuming on 
a strong force of steam through said pipe, which forces the sngar ont, and 
thoroughly cl^ans said pipe; and, should any one be In close proximlty to 
said pipe, he Is llable to be scalded and killed. That said steam Is always 
turned on Immedlatély after the sugar-pumping ceases. That on said date, 
and at said place, without any warulug, or notice by the said défendant 
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Company or Its agents or englneer In charge of the engtne on the flrst floor 
to petltioner or to the workmen on the flfth floor, where your petltioner was 
worklng, and in close proximlty to the said pipe, his employment requiring 
hlm to be there, the steam was turned on with a great force, although the 
pumplng of sugar had long since ceased, and your petltioner was badîy 
scalded and burned, which caused him great bodily inj\uy and pain, maiming 
and disflguring him for life, and rendering hlm less able to earn a living for 
himself and family, and causing hlm great mental and physical pain, where- 
by he bas been disabled from that day to the présent, and will continue to 
be so for the balance of his life, or for a long tlme to corne. That your petl- 
tioner was using due diligence and care on his part, and that the défendant 
Company coùld hâve prevented the said disaster by the employment of a 
compétent and trustworthy engineer, and by the use of proper appiiances 
for the givlng notice by the englneer to the occupants of the upper story, 
whwe your petltioner was engaged^ either by messenger, bell, or speatlng 
tube, whlch they neglected and failed to do. That it is the légal duty of the 
défendant company to malntaln and employ compétent foremen, workmen, 
and englneers to superintend, manage, and care for and direct their work, 
and thus prevent the disaster which occurred to your petltioner, and which 
they failed to do. That your petltioner was laWfuUy compelled and dh-ected 
to be in the place where he was Injured, and had no notice or warning of 
the danger, and same was caused by the gross neglect of duty on their part 
by not havlng the proper appiiances and compétent, faithful, and trust- 
worthy workmen and employés." 

Défendant excepted to said pétition, and the plaintiff amended 
as follows: 

"The supplemental and amended pétition of Arthur Boblnson Tatum with 
respect shows: That in conformity with the order of the honorable judge 
presiding in the above-mentloned court, petltioner réitérâtes ail the alléga- 
tions of his said original pétition flled herein, except in so far as the same is 
altered by thls amended pétition; and allèges further that the said Arthur 
R. Tatum was employed as a laborer by the said American Sugar-Refinlng 
Company, to work at their reflnery, sltuated in this city; and that under 
said employment he was caused to work In the flfth story of said reflnery, 
and was required to watch and care for large tanks used for the purpose of 
receiving sugar, whlch was to be pumped up from the first floor into said 
tanks, which pumping was to be donc by means of machinery operated by 
steam power, and whlch machinery was run by an engineer statloned on 
the groxmd floor of said reflnery. That It Is the custom and usage of sadd 
reflnery that, immediately after the said tanks are sufllclently fllled with 
sugar, wamlng Is given to the occupants and workmen on the said flfth floor, 
where said tanks were situâted. That the pipe which conveys the sugar to 
said tanks Is blown out by Injectlng a strong force of steam, whlch warn- 
ing prevents the occupants of said floor from being within close proximlty to 
said pipe, their business requiring them otherwise to be engaged within close 
proximlty to said pipe. That it Is necessary that said pipe be cleaned by 
Injectlng a force of steam Immediately after said pumplng ceases, otherwise 
same would corrode, and would become clogged. That on the date men- 
tloned, long after said pumping had ceased, and contrary to the custom and 
usage of said reflnery, the said reflnery, through an incompétent, irrssponsible, 
and untrustworthy person emplcyed ty them as an englneer in charge of 
said machinery, and wlthout any warning or notice whatsoever to your 
petltioner, who wa» engaged in his usual employment of stirrlng the con- 
tents of said tanks, a strong force of steam was suddenly sent through said 
pipe, terribly scalding and burning your petitloner, which caused him great 
bodily injury and pain, and maiming and disflgiu^ng him for life, and render- 
ing him less able to earn a living for himself and family, and causing hlm 
great mental and physieal pain, whereby he has been disabled from that day 
to the présent, and will continue to be so for the balance of his life^ or for 
a long tlme to corne. That your petitloner, at the tlme he received the injury 
aforesaid, was engaged in his usual employment In said reflnery, usIng due 
diligence and care on his part. Petitloner further avers that the said dis- 
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iwatflir iwaa çansed solely by the neglect and gross carelessness of the said 
4,nierlcii0i j^UgjarTRefinlng Company, and that they could hâve prevented the 
sàid dlsastrâ' If they had used due diligence and care in the employment of a 
compétent and trustworthy engineer, and by the use of proper appliances for 
the giving notice to the occupants of the upper story, where your petltioner 
was engaged, either by messenger or hell or speaklng tube, ail of whicli 
they neglected and falled to do. Your petitioner allèges that by reason of 
the sald caÉelesSness and neglectful acts of the said American Sugar-Reflning 
Cîompany aforepaid he has been damaged In the full sum of five thousand 
dollars ($5,t)Q0.00)." 

The défendant below excepted f urther, as f oUows : 

"And now cornes défendant, and also excepts to the 'supplemental and 
amended pétition' of plaintiff, as well as to the original pétition, and says: 
(1) That said pétition, in Its allégations, as well as In connection wlth said 
original, Is too vague and contradtetory in Its allégations to demand an an- 
swer, or enable défendant to safely answer the same. And, if this exception 
be overruled -(2) that, as appears on. the face of the said pétition, the plain- 
tiff avers that he. was Injured in the course of an employment, the rislïs of 
whicb he assumed, and by the act of a fellow servant or servants in the 
same employment, the rlsks of whose carelessness he also assumed; and the 
said pétitions show no cause of action In the premises. And défendant 
prays that thèse exceptions be maintained, and the suit dismissed with 
eosts." 

Thèse exceptions were overruled, and, reserring the points made 
by them, the défendant below answered, with gênerai and spécial 
déniais as to any neglect on its part, in any respect, as chargea, 
and further stated as follows: 

"Bespondent further avers that, even if plaintiff was Injured through any 
fault or négligence of resfpondent, its agents, représentatives, or employés, 
as stated In the pétitions (which la not admitted but speclally denled), yet 
even ha such case, plaintiff caunot recover, because the said plaintiff was 
careless and neglectful ta. the premises, and by hls own fault and négligence 
contributed to the accident alleged and complained of in the pétitions, and 
to its resultSi Respondent speciaUy dénies the allégation in said pétitions 
that plaintiff was using due care and diligence In the premises. Respondent 
furthCT avers that if plaintiff was injured by the négligence of any em- 
ployé of respondent, such employé was a fellow servant of plaintiff, the lisk 
of whose négligence plaintiff assumed. Respondent further avers, that 
plaintiff was familiaç with the appliances used In said refinery, and the man- 
ner in which hls worli should be done, and in which the worli was carried 
on; and that he assumed ail the risks of hls employment arising from either 
the nature of the work, the machinery and appliances, or the négligence of 
his fellow servants." 

The cause was tried before a jury, who rendered a verdict for 
$4,000, and, a new trial being refused, the case is brought to this 
court by writ of error, and the f ollowing assignaient of errors was 
made: 

"(1) The court erred in entertaining Jurisdictlon of the sald cause, and 
rendering said judgment, said court, on the face of the record, having no 
jurisdiction of the cause, and the averments of citizensliip of this défendant, 
as stated in the pétitions, not being suificient to glve jurisdiction to the 
court, ai^d IJiere being no fédéral question in the cause. (2) Said court 
erred in ovemiling the first exception to the supplemental and amended péti- 
tion, as well as to the original pétition, flled in this cause on the 15th day of 
February, 1893, and in requiring défendant to answer in the cause; the said 
supplemental and amended pétition of the plaintiff, and the original pétition 
as well, and the same when talien together, being too vague and contra- 
dictory in their allégations to demand an answer, or enable défendant to 
safely answer the same. (3) Said court erred in overruling the second ex- 
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ceptlon flled In thls cause on the 15th day of Teliruary, 1893, to the supple- 
mental and amended pétition, as well as to the original pétition, It appearlng 
on the face of said pétitions that the plaintlff was injured In the course of 
an employment, the risk of whlch he assumed, and by the act of a fellow 
servant or servants in the same employment, the risks of whose careless- 
ness he also assumed, and the pétition showing no cause of action in the 
promises. (4) The said court erred in glving the charge to the jury at the re- 
quest of plaintlff, and against the objection of défendant, in the following 
words: 'That, where It Is the custom or uniform practice of a Company to 
give certain signais to warn worlimen of approaching danger, or that any- 
thing wlU be done requMng them to repair to a place of safe^, and by the 
failure to give such signal a workman or employé Is injured, the company is 
liable. It is, in such case, not négligence on the part of the workman to 
rely npon such sigiial belng given; but it Is négligence of the company to 
omit to give such customary signal,'— as more fully appears from the bill 
of exceptions allowed, slgned, and flled herein on the lOth day of April, 1893." 

The questions presented as to the jurisdiction of the circuit court, 
and of the sufflciency of the original and amended pétitions, are 
the same as in the case of Refining Co. v. Johnson (ja.st decided) 
60 Fed. 503, and they must be ruled in the same way. 

The questions presented by the other assignments of error need 
not be considered, as they may not anse on another trial of the 
case. For the reasons assigned in Eeflning Co. v. Johnson, the 
judgment of the circuit court is reversed, and the cause is re- 
manded, with instructions to pennit amendments and award a new 
trial as law and justice may require, the appellee to pay the costs 
of this court 



EED RIVER LINE v. CHEATHAM. 

(Circuit Court of Appeals, Fifth Circuit. January 2, 1894^) 

No. 162. 

1. Admiralty Appeals— New Evidence- Ween Allowed. 

New testimony will be admitted on appeal when the court Is of opinion 
that, under ail the circumstances, substantial justice requires it, although 
a perfectly satisfactory excuse Is not given for failtng to produce the 
testimony bélow. 

8. SHrppin-Q— NEGLiaENCB— Landing of RrvER Steamers— Custom. 

It is the gênerai usage on the Mississippi and its branches to land 
steamboats having stages operated by steam, for the delivery of small 
quantitles of frelght, by runnlng the bow Into the shore, and holding the 
vessel in position by révolutions of the wheel, wlthout putting out Unes; 
and therefore any risk attendant upon thls method is assumed by the 
employés whose business it Is to pass over the stage in delivering or re- 
eelving frelght 56 Fed. 248, reversed. 

8. Same — Fellow Servants. 

Négligence of a steamboat fall tender selected from the crew, In slack- 
Ing the fall controlllng a stage operated by steam so as to cause the 
drownlng of a member of the crew, is négligence of a fellow servant, for 
whlch the owner is not liable. 

Appeal from the District Cîourt of the United States for the 
Eastern District of LouiMana. 

This waa a libel in personam filed by Thomas Cheatham, as 
tutor of Bemice, Euby, and Maggie Brooks, against the Red River 
Line, to recioyer damages for the drowning of James Brooks through 
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the allégea négligence of th« défendant There was a decree bdow 
for |2,500 (56 Fed. 248), and drfendant appeals. 

Suit was brought In the court below by llbel in pCTsonam against the Red 
River l^Ine, a corporation created. under the laws of Louislana, owner of the 
steamboat Valley Queen, in the Mississippi and Red river trade, and against 
George W. Rea, master of the Valley Queen, for damages accrulng to the 
arinor children of James Brooks through the drowning of the sald Brooks 
at a landing on Red river on the up trip of the Valley Queen, May 16, 1892. 
The gist of the llbel in relation to the death of Brooks is found in the third 
and fourth articles thereof, as follovcs: "Third. That, said steamboat having 
some freight on board to dellver at sald Bast Point, said Bea, master, dl- 
rected a landing to be made there, but failed and neglected to hâve sald 
steamboat moored or fastened to the wharf or bank by Unes, chains, or other 
fastenlngs, and attempted to hold sald vessel to the bank by her wheel,— the 
engine being kept going,— which llbelant allèges to hâve been gross careless- 
ness and négligence on the part of sald master, partlcularly in view of the 
fact that Bed river was at that point swollen with floods, and that the cur- 
rent of the river was then and there unusually rapid. Nevertheless, by 
directions of sald master, the stage plank was lowered to the bank, and the 
deck hands, including James Brooks, were ordered to take the freight for 
Bast Point off said steamer, to a warehouse at sald Bast Point on or near 
the bank of sald river, which the deck hands, Including said James Brooks, 
dld. That as the last deck hand left the stage plank, to carry to shore some 
of the said goods, the said master, not giving sufflcient time for the deck 
hands to put the freight on shore, and return to the boat, tapped the beU, 
and ordered the boat backed out, and cried out, 'Come aboard,' 'Ctome 
aboard.' That thereupon the dock hands, including said Brooks. ran to the 
stage plank, which had then, in conséquence of the motion of said steamboat, 
fallen Into the river at the shore end. That some of the hands managed to 
scramble on board. While they were golng on board, sald master ordered 
the men on deck to throw the fall off the capstan, to lower the stage. That 
one deck hand caught at the stage, but missed his hold, and was swept away 
and drowned. That the sald James Brooks climbed up on the stage, the 
boat meanwhile stiU backlng out That in conséquence of the grossly 
careless action and orders of sald master, while sald Brooks was climbing 
to the stage, It turned up on edge, and fell into the water, clear of said 
boat, falllng on said Brooks. That the sald Brooks swam down, and caught 
the wheel of the boat. That thereujwn men on shore and men on the boat, 
who were witnesses, Immedlately cried out to stop the wheel; that the man 
had caught It. That thèse cries wère In the hearlng of, and were heard by, 
sald master, Bea, who nevertheless wlllfuUy and cruelly refused to hâve 
said wheel stopped, or to take any action to rescue sald Brooks, who was 
then and there thrown by the révolution of said wheel violently into the rap- 
idly flowlng and swollen river, and then and there drowned. Fourth. That 
the said James Brooks came to his death because of the gross négligence and 
wlUful carelessness of the sald master. In not fastening sald steamer to the 
wharf or bank In making sald landing; in not giving the deck hands sufll- 
dent tlme to take off the freight, and get back on board; in attempting to hold 
sald steamer to the bank by the révolution of her wheel; in the orders which 
he gave to the men on deck with regard to the stage plank, in conséquence 
of which sald stage plank turned on edge, and fell into the river; and in 
not stopping the wheel when he was Informed that said Brooks was cling- 
ing to It, and not making any effort to réscue said Brooks from the imminent 
péril in which he was placed by thè gross and willful iiegligence and care- 
lessness of sald Bea as aforesaid." To thèse articles of the libel the re- 
spondents arswered as follows: "That the third article of said libel is true 
In part, and in part untrue, and its allégations are denied, except as herein 
admitted. The truth is that the said steamboat, as is usual and customary, 
dld make a landing at East Point, on Red river, on its up trlp, and did not 
fasten the boat to the bank; its st«m being pointed up the river, and it be- 
ing held in position with Its nose to the bank, and as bas been done from 
tlme immemOTlal, and well knoWn to ail seafaring and river men, as weU 
as laborers. That It Is true a few barrels of freight were ordered taken off 
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eald steamboat to land at sald point, and aald work was dnly and properly 
performed by a number of sald laborers on board, Indndlng the sald James 
Brooks, and that ample and sufflcient tlme was given and granted for the 
purpose of returnlng on board the boat, but that the Ubelant neglected and 
refused to retm-n to sald boat in due time. That the varions orders given 
to him in the premlses to retum to sald boat were dlsobeyed by him, and that 
everythlng requisite and proper was done to hâve sald Brooks return to sald 
boat, without avail; he persistlng In having his way In regard to what 
he should do, regardless of the orders given him. Fourth. To the fonrth article 
of sald llbel, respondents answer and say that the same Is untrue, and the 
allégations are specially denied, and the ti-uth Is that the respondents and 
the maater and ofiacers of sald steamboat did everythlng In their power to 
hâve sald James Brooks retum to sald steamboat, and that there was no 
faiilt and no négligence on their part, in any manner, in any of the prem- 
lses. That no damage whatsoever was sustained by said James Brooks, 
nor by any pne dépendent upon him, for which respondents are llable; and re- 
spondents specially dcny any liability to any one clalming to represent them, 
as being responslble in the premises. And respondents aver that if sald 
Brooks was injured In the premlses by any cause, save his own recklessness 
and negleet, It was by the neglect of a fellow servant or fellow servants, 
the risk of which he assumed." 

On the hearing the court below dismissed the liljel as to George W. Rea, 
master, but found the boat in fault, and condemned her owner, the Bed 
River Line, to pay to the libelant the sum of $2,500, with légal interest from 
the 17th day of May, 1892; basing its opinion as to the liability of the de- 
fendant corporation upon the fact that the boat made the landing, and re- 
quired James Brooks, employé, to cross and recross the stage plank without 
the boat being moored, and that this was the substantial cause of the death 
of Brooks. An application for rehearing was made, based on the ground, 
among others, that the court erred In holding that there was anythlng Im- 
proper or unusual In the method of landing and holding the boat at East 
Point, imder the circumstances set forth In the testimony; it appearlng that 
said landing was usual and proper and necessary, and that, without such 
landing, navigation upon said river wouid be at an end. The rehearing was 
refused on the ground that there was no testimony In the record as to the 
gênerai usage of vessels upon the river; that the only custom or usage proven 
in the case was the custom of the particular boat, the Valley Queen, and 
the only reason given why the précaution shoiild not be taken of tying the 
boat was that it would take too much time. Slnce the appeal to this comt, 
and upon a pétition showlng "that ample testimony. In the view of counsei 
for respondents in the district court, was taken before the trial of sald cause, 
and filed In évidence therein on the trial of said cause; that no point was 
raised as to its sufflciency, nor as to the point Involved, of a steamboat tylng 
or not tylng to the bank of a rlvar whilst ascendlng a stream, but that 
respondents were taken by surprise in the ruling of his honor, the district 
Judge, In flrst maintalnlng that the want of such tylng caused the Injury 
complained of, from the judgment on which this appeal comes before this 
honorable court, and in his afterwàrds maintalnlng sald opinion on applica- 
tion for rehearing, against what appellant was advised to be a great array 
of évidence; and it is material and necessary, in order to prevent a fallure of 
justice, that further and addltional testimony be had herein, under the rules 
of coiui:,"— and upon leave pbtained from one of the judges, the appellant 
bas taken the testimony of a number of steamboatmen, masters and others 
(12 in ail), to show that it Is the gênerai custom and practice of steamboats 
having stages opéra ted by steam power to make landings in ail stages of 
water, and deliver and receive freight, without moorlng the boat to the shore 
by Unes, but using the wheel to keep the boat In position, if necessary. and 
that this custom is reasonable, proper, and necessary to the saving of tlme 
and the dispatch of business, and Is generally known among ail steamboat 
ofBcers and crews. 

W. W. Howe, S. S. Prentiss, and W. S. Benedict, for appellant. 
M. Marks, for appellee. 
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Before PAEDEE and McCOEMIGK, Circuit Judges, and LOCKE, 
District Jùdge. 

PAEDÉE, Circuit Judge (after stating the fa-cts as above). Tho 
ârst matter to be considered is the motion of tlie appellee to ex- 
clude the évidence as to the custom of landing steamboats on the 
Mississippi river and its branches, taken, since the appeal, in this 
court, on the ground that the same should hâve been taken in 
the couri; below, if taken at ail, and no sufHcient reason or excuse 
is given for taking it in this court. In The Beeche Dene, 5 C. O. A. 
208, 55 Fed. 526, this court recognized as the proper rule on the 
subject of taking testimony in this court the rule declared in 
The Mabey, 10 Wall. 420, which is that testimony can only be 
taken in cases in admiralty, on appeal, when it appears that 
the testimony is material, and à good excuse for not offering it 
in the trial court is given. We are not satisfied that a perfectly 
satisfactory excuse is given by the appeUant for not taliing the 
testimony in question in the lower court, where the issue as to 
the custom in the premises was plainly made by the defendant's 
answer; but we are of the opinion that substantial justice requires 
the admission 'of the testimony in this court, under ail the cir- 
cumstances of the case, and that ail préjudice resulting to the 
appellee because it was not taken in the court below can be cor- 
rected in disposing of the costs of the case. 

The appellant makés two points in this court, each tending to 
deny ail right of action to the appellee: 

(1) It is submitted that there is no right of action, under the 
law of Louisiana, against the Ked River Line, under the circum- 
stances set forth in the libel; that article 2294 of the Civil Code 
of Louisiana does not apply, and the articles 2295 and 2299 hâve 
never been amended so as to give any survivorship of action, or 
right to damages to survivors. This objection was considered in 
the case of Sugar-Reâning Co. v. Johnson (recently decided), 60 
Fed. 503, and need not be f urther considered hère. 

(2) That it has never been held by the suprême court of the 
United States that a claim for damages resulting from the wrong- 
ful death of a person on the highseas, or on the waters within 
the admiralty jurisdiction, survives in admiralty, even when the 
death occurred within the territory of a state where the law pro- 
vides for recovery in like cases. 

In view of the conclusion reached on the merits of the case, we 
do not flnd it necessary to pass upon this question, nor upon the 
further objection suggested by brief, but not presented in the 
court below,. that this présent action cannot be maintained because 
of the act of congress entitled "An act relative to the navigation 
of vesséls, bills of lading and certain obligations, duties and rights 
in connection with the carnage of property," approved February 
13, 1893 (27 Stat. 445). 

On the merits the case shows that at about 7 o'clock p. m., 
May 17, 1892, the steamboat Valley Queen (George W. Eea, master), 
on a trip from New Orléans to Shreveport, made a landing at 
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East Point, on Bed river, to deliver some 8 or 10 boxes and bar- 
rels of freight. The landing was made without putting out any 
Unes, or in any manner mooring the beat to the shore, but by 
lowering the stage to the bank, it being intended by the master 
in immédiate command that the boat would be held to the bank 
by slow révolutions of the wheel. A portion of the freight to be 
delivered was carried ashore, over the stage, by some 10 or 12 
of the crew (James Biooks, deceased, among the number), to a 
warehouse some short distance from the bank, the boat being 
actually kept in position by working her engines slowly. Mean- 
whUe, the bank was caving, and did cave to such an estent that 
the stage was left suspended by the faU. Three of the crew got 
on the stiige to return to the boat, and while thereon the fall 
tender let go the fall, lowering the stage, by which the outer end 
struck the current, and the same tUted; throwing James Brooks, 
one of the men on it, into the water. Brooks was swept down 
past the boat to the wheel, which he caught, but, not being able 
to maintain his hold, dropped oJBf into the river, and was drowned. 
The river was high, and rising, at the point where the landing 
was made. The current was unusually swift and strong. There 
were many whirlpools, and the banks were caving rapidly. 

As we view the évidence, but two points are necessary to con- 
Bider: 

(1) Was it négligence on the part of the master, for which the 
owner is liable, to hâve landed the Valley Queen at the place in 
question, when the river was high, the current strong, and the 
bank caving, without mooring the said boat to the bank by 
Unes before attempting to deliver freight across the stage to the 
warehouse on the bank? 

(2) Was the owner liable for the négligence which resulted in the 
death of James Brooks, because sufficient care and diligence were 
not used by the master in selecting a compétent fall tender? 

The leamed judge of the court below found that it was négligence 
on the part of the master to hâve landed the boat under the cù'- 
cumstances mentioned, and that there was no such proof of gên- 
erai usage of vessels upon the river in making such landings as 
would justify the master therein, or excuse the owner. We find 
in the case that, as a matter of fact, there were at the landing 
in question no trees, or other natural objects, to which the boat 
could hâve been tied, in order to make the landing, and that the 
check posts which had been placed in the bank for such use if 
necessary had either caved into the river, or were submerged by 
water. And we find by the évidence taken in this court that the 
gênerai usage of vessels navigating the Mississippi river and 
branches is to land steamboats, having stages operated by steam, 
for the delivery of small quantities of freight, by running the 
bow into the shore, and holding the vessel in position by the 
révolutions of the wheel, and without putting out Unes, and this, 
at ail stages of the river; and we further find that this gênerai 
usage facilitâtes the rapid delivery of freight and passengers, and 
is not attended with unusual risk. The gênerai usage in the busi- 
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ness being ; proved. and being known to ail steamboat hands and 
employe'Sjit folio W8 that the risk attendant upon such method of 
landing steamboats is incidental to the employaient^ and assumed 
by the, employé'. Therefore, if thé proximate cause of James Brooks' 
death waa the landing of the steamboat Valley Queen, under the 
circumstances detailed in the libel, the owner cannot be chargeable 
therewith, Dor liable therefor. 

The eyldence shows that the négligence of the faU tender waa 
very likely the proximate 'cause of Brooks' death. The prépondér- 
ance of évidence is that the master of the vessel ordered the fall 
tender, when the baok caved, and at the Mme that Brooks waa 
on the stage retuming to the steamboat, to hold onto the fall, 
but that instead of holding onto the fall, which sustained the 
stage, and kept it from tilting, he let go the fall; thereby letting 
the stage tilt and fall into the river, throwing James Brooks off 
into the river. The fall tender was ^elected by the master from 
among the crew, and, so far as the record shows, was of the 
average intelligence and capability. , His own évidence with regard 
to the matter in hand is that he dacked up the fall because the 
captain ordered him to slack it up, and it is likely that he so 
understood the order; but he further testifles (evidently in answer 
to a question as to whether he heard anybody call out from the shore) 
that: 

"Everybody was hoUerlng. It looked lUie everybody was a-hoUering. Bvery- 
body around the stage was a-hoUerIng. I ean't tell you who it was, but 
there was commotion and exdtement Just llke when there is an alarm,— when 
there Is a man drowned." 

Oup conclusion on the whole case Is that, so far as James Brooks 
came to his death through the landing of the steamboat at the 
time and under the circumstances referred to, it was through one 
of the risks incident to his employment, and that, so far as the 
act of the fall tender was a proximate cause of, or contributed to, 
hia death, the act was attributable to the négligence of a féllow 
servant, and that for neither is the owner liable. 

The decree of the district court should be reversed, and the 
cause remanded, with instructions to dismiss the libel, with costs 
in the district court; but the costs of appeal, and of this court, 
should be adjudged against the appellant. And it is so ordered. 



KANSAS OITT, FT. S. & M. R. CO. T. McDONALD. 

SAMB V. STONER. 

(Oircmlt Court of Appeals, Bighth Circuit Marcb 2, 1894.) 

Nos. 85 and 86. 

COBTS ON Appeal— Attoknbt'b FEi. 

Upon the afflrmance of a judgment, with costs, by the circuit court of 
appeals, an attorney's fee of $20 is taxable against plalntlff In error, as 
this is the unlform practice of the suprême court under a rule identical 
with that of the circuit court of appeals (Sup. Gt. Rule 24, subd. 2, 3 
Sup. et xlil.; Cir. Ot App, Rule 31, subd. 2, 47 Fed. xlii.), and as the 
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act creating the latter court déclares that "the costs and fées In the su 
preme court now provided for by law shall be costs and fées in the circuit 
courts of appeaJs" (26 Stat. 826, § 2). 

In Error to the Circuit Court of the United States for the 
Eastern District of Arkajisas. 

Thèse were actions to recover damages for personal injuries. 
The opinions of this court affirming the judgments on the merits 
are reported in 2 C. C. A. 153, 51 Fed. 178, and 2 G. C. A. 437, 
51 Fed. 649, respectirely. A motion is now made by défendants 
in error to retax the costs. 

I. P. Dana, for plaintiff in error. 

George H. Sanders and Joseph W. W. Martin, for défendant in 
error. 

Before CALDWELL and SANBOBN, Circuit Judges, and THAY- 
EE, District Judge. 

PEB CTJEIAM. A motion is made in each of thèse cases to 
retax the costs in this court, and to strike from the costs taxed 
by the clerk against the plaintiff in error the f20 attomey's fee 
he allowed. The order of this court was that the judgment of 
the court below be affirmed, with costs. It has been the uniform 
practice of the suprême court, in cases where a judgment is af- 
firmed, to tax an attorney's fee of |20 against the plaintiff in error. 
The rule of this court upon this subject is a literal copy of that 
of the suprême court. It is: "In ail cases of afiQrmance of any 
judgment or decree in this court, costs shall be allowed to the 
défendant in error or appellee, unless otherwise ordered by the 
court." Eule 24, subd. 2, of suprême court rules; rule 31, subd. 2, 
ru les of this court. The act of congress by which tMs court was 
established provides that "the costs and fées in the suprême court 
now provided for by law shaU be costs and fées in the circuit 
courts of appeaJs," 26 Stat. 826, § 2. 

We are of the opinion that the fact that the highest judicial 
tribunal in the land has uniformly allowed this attorney's fee under 
a rule identical, as far as it relates to this subject, with that in 
this court, was sufficient évidence that this item was a part of 
"the costs and fées in the suprême court provided for by law" to 
warrant onr clerk in allowing it, and the motions are accordingly 
denied. 



INTERNATIONAL BOW & STBRN DOCK CO. v. UNITED STATES. 

(Circuit Court, D. New Jersey. March 16, 1894.) 

1. CoPTRACTS — Intebpretation — Techntcai. Tekms— Adjtjstablb. 

A contract to eonstruct an "adjustable stern dock" does not require a 
dock which Is automatlcaUy adjtistable, ' but one which is adjustable 
by cutting away and fiUing in Its gâtes so that they will conform 
to the contour of the hull of the vessel; especially wliere the term i? 
treated as a technical one, and the experts agrée upon that définition 
of It 
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2. SAME-^PEaFORMANCB— TbST— DEFATTIiT. 

The; last Installment under the contract for the construction of such 
dock was to be paid after a satlsfactory test with a vessel to be fur- 
nished by the govemment and approved by the contractors, withln a spec- 
Ifled time. The offer of one vessel approved by the contractors was 
withdrawn, and others were offered, and were not approved, becanse 
they were not of the class contemplated by the parties when the con- 
tract was made, and bence no test was made. ■Held, that the contractors, 
on malclng formai tenfler of the dock after the tlnie for a test had ex- 
pired, were entitled to such last installment 

At Law. Action by tlie International Bow & Stern Dock Com- 
pany against the United States. 

Davison & Chapman and Julian B. Shope, for plaintiff. 
Henry S. White, for the United States. 

DALLAS, Circuit Judge. This suit was brought by pétition of 
the International Bow & Stem Dock Company, filed under and in 
pursuance of the act of congress approved March 3, 1887, entitled 
"An act to provide for the bringing of suit» against the govern- 
ment of the United States." To this pétition Sie United States, 
by Henry 8. White, Esq., the United States attomey for the dis- 
trict of New Jersey, duly made answer in writing, and thereupon, 
on February 20, 1894, the cause was, in accordance with said act, 
tried by the court without a jury. The évidence adduced, and 
the arguments of counsel, hâve since been fully considered, and 
this opinion is now filed under the tenus of the seventh section 
of the same statute. 

i First Spécifie Findings of the Facts. 

(1) The petitioner and the United States entered into a written 
contract, dated February 25, 1889, by which the former agreed to 
deliver at the naval station, Key West, Fia., within six months 
from the date of the contract (excluding the months of July, Aug- 
ust, and September), in accordance with the plans and spécifica- 
tions thereto appended and made part of the contract, "one ad- 
justablé floating stern dock," for the sum of $30,000, to be paid 
in certain specifled instalhnents as the work progressed, and by a 
final payment of $3,000, to be made "upon the delivery of the dock, 
ready in ail respects for use, after a satlsfactory test, to the com- 
manding offlcér of the naval station at Key West, Fia." The only 
portion of the "spécifications" to which it is necessary to refer is 
in thèse words: 

"Dock to be tested where built, or at Key West, at the option of the gov- 
emment. A sùitable vessel, approved by the contractors, to be f urnished by 
the govemment àt the port where dock is to be tested, within two months 
after being notifled that dock is completed, a:nd ready to be tested. Dock 
to be delivered at Key West, and to be at contractor's risk while in transit 
Satlsfactory test to mean placing the dock under stem of the ship fur- 
nished, and removing the water down to the keel. Offlcers and crew of the 
vessel to render proper assistance. Contractors to be aliowed to build on 
govemment laud, and to bave the use of tools and machinery beionging t<> 
the government at the naval station where built, free of cost to them. Coal 
and water for testing purposes to be supplied by the government" 
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(2) Apart from the matters of fact reserved for separate state- 
ment in the foUowing paragraphs of thèse ândings, the petitioner 
complied with the said contract, and did and periormed ail things 
on its part to be done and perf onned according to the provisions 
thereof; and it was paid by the govemment the sum of $30,000, 
which was the total amount agreed to be paid to it, with the excep- 
tion of the flnal balance of $3,000, which, under the terms of the 
contract, was to be paid upon delivery and satisfactory test of the 
dock. The govemment has the actual possession of the dock, but 
has always refused, and still does refuse, to "accept" it. This un- 
paid balance of $3,000 constitutes the petitioner's claim in this suit. 

(3) The structure erected by the petitioner under the contract 
is, in fact, an "adjustable floating stern dock." It is a dock which 
is "adjustable" according to the meaning of that word as used in 
the contract. 

(4) On May 3, 1890, the petitioner notifled the United States, 
in writing, that the dock was at Key West, "completed and ready 
to be tested," but it has been admitted that the time for testing 
was extended, and that at the expiration of the last period of ex- 
tension, to wit, in January, 1891 (no testing having been made), 
the dock was fonnally tendered, and demand made for payment 
of the balance of |3,000, which was refused. 

(5) Within the period allowed for testing as aforesaid, the gov- 
emment offered to fumish any one of four specifled vessels, either 
of which, as it claimed, and stUl claims, was a "suitable vessel" 
to be used for testing. One of thèse vessels, but not any of the 
others, was "approved by the contractors." The vessel approved 
was the Baltimore. It was offered by Eear Admirai Gherardi, 
whoee orders were that he was to supply a ship of his squadron, 
to be docked for the flnal testing of the dock. This offer was, 
however, not acted upon, because it was withdrawn in pursuance 
of an order of the secretary of the navy, who deemed it inexpedi- 
ent to employ the Baltimore in the manner proposed. No more 
particular reason was assigned, or has been shown, for this with- 
drawal. The declination of the plaintiff to approve any other of 
the vessels which were offered by the govemment was not capri- 
cious, groundless, or unreasonable. In addition to the Baltimore, 
the Philadelphia and the Chicago were designated by the plaintiff 
as vessels which it was willing to approve. The dock (as had 
been contemplated by both parties) was constmcted with especial 
and immédiate référence to a certain class of vessels. Those which 
were offered and refused were not of that class, and to hâve pre- 
pared the dock for testing under any one of them would hâve in- 
volved the plaintiff in very considérable -expense for necessary ad- 
justment and ballast. 

Second. Conclusions of Law. 

1. That the correct construction of the contract in suit, with 
regard to the only question which has been raised on that subject, 
îs that the dock was to be "adjustable," not automatically, but 
by cutting away and flUing in the gâtes so as to conform their 
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outline.itft the contour of the hull of any vessel proposed to be 
docked, 

2. Thai the plalntiflf havlng duly ofiEered the dock for testing, 
and th^ govenunent haying fdled, during the tlme limited by the 
contraet ias extended, to fiirnish for that purpose any vessel which 
the plaintiff approved, or was bound to approve, and the plaintiff 
having, at the expiratioi^ of that time, fonnally tendered the dock, 
the latter did ail that, under the circumstances, it was necessary 
for it to do to entitle it to the final payment of P,000, and to the 
judgment in its favor to be rendered at the conclusion of this 
opinion. 

Third. General Observations. 

The material portions of the contract in suit are, I think, suffi- 
ciently set out in the flrst ûnding, but the contract itself is in 
évidence, and may be treated as embodied in that finding, should it 
be deemed requisite to examine it at length in any proceedings to 
ensue upon the entry of the présent judgment The facts stated in 
the second finding hâve not been set forth with greater particular- 
ity, because no question has been made with respect to them, except 
that on the trial the point was made on behalf of the government 
that the dock lacked about two inches of the height requisite for 
docking two or three of the largest vessels of the navy. This allé- 
gation, however, if sustained by çlear and positive évidence (which 
it is not), would not, under the circumstances, justify me in reversing 
or modifying the finding that "the petitioner complied with the said 
contract," etc. The contract contains no stipulation that the dock 
should be of Bufftcient height to accommodate the particular vessels 
referred to. The height of the dock as buUt is precisely "in accord- 
ance with the plans and spécifications." The latter expressly 
specified, "Depth inside, over keel bloeks, 22 feet 6 inches," and 
it is not asserted that the dock in question does not meet this re- 
quirement. Having cpmplied with the terms of its contract, noth- 
ing more can now be demanded of the plaintiff as a condition précèd- 
ent tô the right of recovery. The fact is that this point was made 
for the first time upon the trial. It was not guggested when the 
several payments ou account were made, and it is plain that, as tes- 
tifled by Commodore Farquhar, chief of the bureau of docks and 
yards, the only reason for refusing payment of the balance now 
sued for was that there had been no test of the dock. The real 
and only substantial question in the case, as I hâve already indicat- 
ed, is as to whether the plaintiff was justified in refusing to approve 
the only vessels which the government offered for testing the dock, 
and upon this question I bave no doubt whatever. The dock was 
constructed, as I hâve said, with a view to being tested by a particu- 
lar class of vessels, and in view of this fact those which were offered 
were not "suitable," and were rightfully and in good faith rejected 
by the plaintiff. There were others which he was willing to accept, 
but no one of thèse was tendered, although the time flxed by the con- 
tract within which the test was to be made was greatiy extended, 
and there is no évidence which would warrant the imputation that 
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the dock, if tested, would be f ound faulty or defective. The leamed 
United States attomey also took the position, on the trial, that the 
dock tendered is not an "adjustable" one, and the question thus 
raised is really as to the correct construction of the contract in this 
regard, for as to the actual construction of the dock there is no 
dispute. The interprétation of writings is, even in cases tried with 
a jury, ordinarily for décision by the judge, and, hence, is commonly 
said to be matter of law; but this déduction is not accurate. The 
true subject of inquiry when a document is to be construed is the 
meaning of the parties as ascertainable from the language which 
they hâve used in the instrument, and this is plainly not a question 
of law, but of fact, though one of those incidentaJ questions of fact, 
the solution of which is conâded to the court, and not to the jury. 
This is said in explanation of the fact that this matter is covered by 
both the third finding of fact and the flrst conclusion of law. I deem 
it proper to add to those brief statements a very few words by way of 
élaboration. The dock as built is certainly not automaticaUy ad- 
justable, but by simple, though costly, changes in its gâtes, which 
are so made as to provide facilities to that end, it may be in such 
manner altered, without affecting its other and principal parts, as 
to fit (adjust) it to receive vessels of différent sizes and varying 
forms. If I were to conflue myself to a considération of the con- 
tract alone, I would be of opinion that such a structure meets the 
description of an "adjustable" dock; but the case was tried, in this 
respect, on the theory that the word "adjustable," as hère used, is 
a technical term, and therefore for définition by witnesses tamiliar 
with the art to which the contract relates. Accordingly, expert 
testimony was, without objection, received to interpret it, and the 
accomplished ofiScers of the navy who were examined on behalf of 
the govemment, quite agreed with the expert witnesses called by 
the plaintiff, that the dock in question is such a one as, by persons 
versed in the art, is understood to be adjustable. 

During the trial some objections were interposed upon either side 
to the admission of évidence. The évidence was received without 
passing upon the objections, and the question presented in each 
instance was reserved for considération at this time; but, as the 
facts found do not to any extent dépend upon évidence to the récep- 
tion of which any objection was made, it is not necessary to extend 
this opinion by embodying in it any formai rulings upon such ob- 
jections. 

Fourth. Judgment of the Ck)urt. 

And now, March 16, 1894, it is ordered and adjudged that judg- 
ment be entered for the petitioner, the International Bow & Stern 
Dock Company, and against the United States, for the sum of 
f3,000. 

NOTE. The matter was not presented by counsel, but I understand sec- 
tion 1091, Rev. St, to apply to this case, and therefore hâve not allbwed 
interest on the claim "up to the time of the rendition of Judgment." 
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BARNSHAW v. BOYBR. 

(Circuit Court, E. D. Pennsylvania. January 22, 1894) 

No. IL 

1. Pbincipal and 80BETT—D1SCHARGB— Altération of Contract. 

Plalntlfl purchased ail the ore to be produced by a certain company 
wlthin the ensulng year, and sold one-third of the amount under a con- 
tract whlch requlred that "shlpments shall be made Ih as nearly equal 
monthly proportions as possible." Défendant became surety for the 
bnyérs. The parties to the contract cohstrued it as requirlng delivery 
o{ the whole amount of ore withln the year, and théy aftcrwards agreed 
that plaintlfC should hâve one month longer in which to make deliveiy. 
'ffeW, : ti^at thls was such a change in the principal contract as to dis- 
Çbarge the surety, who dld not consent to It. 

Z. Samb. 

Bveh If plalhtlfC, tmder the original contract, was bound only to deliver 
the ore withln a reàsonable tinie, the subséquent agreement substituted 
fçir tWs a definite tlme, and Is, on that theory, such a change In the prin- 
cipal contract aâ will, discharge the surety. 

j^tJsW' Action by Alfred Eamshaw against Jérôme L- Boyer, 
On mQtipn to strike ofE nonsuit. 

R. 0; McMurtrie, for plaintiff. 

John G. Johnson and T. P. Prichard, for défendant 

DALLAS, Circuit / Judge. lîiis action is against Jérôme L. 
Boyer as surety. The principal contract, and that of the défendant, 

areasfollows: 

Phlladelphla, January 29th, 1890. 
Having purchased from the Marbella Iron Ore Company, under contract 
dated January 24th, 1890, the total output of tlielr mines for the twelve 
months commencing Màrcb Ist, 1890, and ending March Ist, 1891 (expected 
to be from sixty to eighty thousand tons), together wlth an amount of 
washed Marbella sand, not to exceed one-third of the said mined ore actually 
shipped, I hâve sold to Messrs. Isaac McHose & Sons, Norristown, Pa., one- 
third of the ore shipped under said contract, on the following terms and 
conditions: 

(1) Priée to be at the rate of sevep dollars and eighty cents per ton of 
twenty-tw'b hundred and forty pounds for the mined ore, commonly known 
as "Marbella Lump," and seven dollars and forty cents for the sand ore, 
commonly known as "Marbella Sand." 

(2) Prelght Rate: The above priées are based on an océan freight rate of 
twelve shillings per ton. Ail freight over twelve shillings to be added to 
the invoice as part of the price of the ore, and ail freight under twelve shil- 
lings to be deducted from the invoice. 

(3) Welght to be according to the United States customhouse certlficate of 
weight 

(4) Payment to be made one-half in prompt cash on arrivai of vessel, and 
the balance on présentation of invoice and customhouse certlficate of weight 

(5) Shipment to be made in as nearly equal monthly proportions as pos- 
sible. 

(6) Dellvfâpy to be made t, o. b. cars of the Philadelphia and Reading Rail- 
road Company at Philadelphia. 

(7) Sellers not to be resppnsible for loss at sea nor on f allure of the Mar- 
bella Iron Ore Company to deliver under their contract. 

(8) Change of Duty: Should the government of the United States reduce 
or remove the exlsting duty of seventy-five cents per ton on Iron ore, the 
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buyers to bave the full beneût thereof, and any increase of the duty shall be 
pald by them. 
Witness: Ambrose B. ITinstead. [SIgned] Alfred Bamshaw. 

The above contract 1b accepted with ail the terms and coudltions. 

[Signed] Isaac McHose & Sons. 
Witness: Wm. O. Stokes, Norrlstown. 

Guarantee. 

The undersigned, In considération of Alfred Barnshaw agreeing to this 
contract, jointly and severally agrée to accept and pay for the ores as the 
purchaser if Messrs. Isaac McHose & Sons refuse or neglect to do either. 
[Signed] Jérôme L. Boyer. 

Wm. M. Kaxifman. 

January 29th, 1890, 
A default in payment for the ore, as delivered nnder the contract be- 
tween Isaac McHose & Sons and A. Eamshaw of this date, wiU dischai-ge 
A, Earnshaw from the duty to make further dellvery at his option. 

[Signed] Isaac McHose & Sons. 

Jérôme L. Boyer. 
Wm. M. Kanfman. 

The plaintifE's claim is for the amount, with interest, of his loss 
on contract price, arising upon resale of ore which he had tendered 
to Isaac ItfcHose & Sons, and which they ref used to receiye, viz. : 

Per steamer Hessle $1,514 60 

Per steamer Nethergate 3,040 60 



$4,555 20 



This cause having corne on for trial at this term, a compulsory 
nonsuit was entered; and, upon the hearing of the plaintiff's motion 
to strike it off, the counsel for the défendant urged several grounds 
in support of the judgment of the court and against the motion ; but 
I do not deem it necessary to discuss more than one of them. Upon 
reflection, and after examination of the authorities, I am satisfled 
that the ground upon which the nonsuit was ordered is, alone, sufQ- 
cient to require that it should not be disturbed. I am still of opin- 
ion, as I was on the trial, that the évidence which had been adduced 
conclusively established that,'at least in one respect, the principal 
contract had been changed after that of the surety had been made, 
and without his consent. 

The plaintiff, having purchased the total output of the Mar- 
bella Iron Ore Company for the 12 months commencing lilarch 
1, 1890, and ending March 1, 1891, sold to Isaac McHose & Sons 
one-third of the ore shipped under said contract of purchase, and 
the only distinct provision contained in the plaintiff's contract 
of sale to ]VIcHose & Sons, with respect to shipments, is that 
they should be made in as nearly equal monthly proportions as pos- 
sible. For the plaintiff it was contended that, in conséquence of 
this omission, no particular time whatever was stipulated for ship- 
ment of ail the ore, and that, tlierefore, under the law, the con- 
tract must be held to be for shipments to be completed in a reasonable 
time. Counsel for the défendant, on the other hand, contended that 
the contract, being correctly construed, required that the "as nearly 
equal monthly proportions as possible" should be ail shipped in a 
deânite, not an indeflnite, number of months; and that, especially in 
v.60K.no.4— 34 
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View of : certaM cîrcumstanoes of the case which itis not necessary 
for me to specify, it is évident that such was the contemplation of 
the parties, stnd the meàning of tlie agreement, and tliat tÈë period 
allowed for shipinents was intendèd to be tlie saine period of 
12 montlis as wais covered by tlie plaintiff's purchasô from tlie Mar- 
bella Company. But tliis question is not an essential one; for, in 
my opinion, a change in the contract, upon either construction of it, 
was effecte^ by the correspondence now to be referred to. Among 
the letterS iii- évidence is one of December 15, 1890, from McHose & 
Sons to the plaintiff, in which the contract is spoken of as "expiring 
PebrUary 28th, 1891." On December 17, 1890, the plaintilBf wrote to 
McHose & Sons: "I hâve notified the Marbella Co. that, as they de- 
layed shipments, at the beginning of the contract, a month, they will 
hâve to give us a month more to inove the ore in, or else we shall be 
simply swàmped with the ^nàntity arriving so closely together. 
I hâve taken it for granted that this will please you, but if you 
woidd prefer to hâve your one-third of the contract shipped by Ist 
March, please let me know." Xp t^iSi under date of December 18, 
1890, Mcfipse & Sons replied.: "The arrangement which you pro- 
pose regarâing ilie extension o/ ,<iwe fpr the delivery of Marbella 
ore is satisfactory ;" and this reply was taken as an acceptance of 
the proposai, and the arrangëmèht referred to ■«ras, accordingly, 
pursued. It is quite manifest that the parties understood this to be 
a new agreement, by which the definite time which they both sup- 
posed had been originally agreed upon for the completion of ship- 
ments was extended for one month. But if this was a mistake; if 
the èffect of the contract was to require that the shipments should 
aU be made in a reasonable time, yet the substitution of a fixed 
and definite time would materially change it The correspondence 
rejïuired and permitted the completion of shipments by a day cer- 
tain, viz. tbe Ist of Âpril, 1891; and the assertion that thia was' a 
reasonable time, and, therefore, might be written into the contract 
without varying it, does not meet the objection. The principals 
were dealing with a matter which concerned the surety as much as 
ît did themselves, and yet (not considering this matter of reasonable- 
ness at ail) they agreed upon an arbitrary time, without consulting 
him, and in utter disregard of his right either to be made a party to 
any such agreement, or to hâve the question of reasonable time deter- 
mlned by judicial investigation. The case presented is not of accept- 
ance by the vendees of shipments under the original contract, but of 
partial substitution for that contract of a binding agreement^ which 
varied the rights of the parties. McHose & Sons, without the con- 
sent of the défendant, and in modification of the contract to which 
hiô undertaking related, assented to a definite time for completion 
of shipments; and this they did by positive contract with the plain- 
tiflf,— not by merely remaining inactive (Samuell v. Howarth, 3 Mer. 
372-278). The principles of law applicable to this case were consid- 
ered by the suprême court in Reese v. U. S., 9 Wall. 14. Eeese was 
surely in a recognizance conditioned that one Limantour "should 
personally appear at the next regular tenu of the circuit court to be 
^eJ4 in the city of San Francisco, and at any subséquent term to 
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he thereafter held in that city." At tbe next subséquent tenu of 
that wurt the district attomey moved for, and obtained, a postpone- 
ment of Limantour's trial, to wMch. postponement he assented. The 
court; below held that in this there was no ground for exemption of 
the bail from liability on the recognizance; but the suprême court, 
in an opinion delivered by Mr. Justice Field, reversing the judgment, 
said: 

"The provision for his appearance at any subséquent term had référence to 
snch subséquent term as mlght foUow In regular succession In the course of 
business , of the court • * • The stipulation to postpone • • * was 
inconsistent wlth the condition of the recognizance. * * * The stipulation, 
In other words, superseded the condition of the recognizance. * • * The 
stipulation made wlthout their consent or knowledge, between the principal 
and the government, has changea the character of the obligation. It has re- 
leased hlm from the obligation wlth which they covenanted he should com- 
ply, and substituted another In Its place. • * « And the law upon those 
matters is pCTfeetly well settled. Any change in the contract on which they 
are sureties, made by the principal parties to It wlthout their assent, dis- 
charges them, and for obvious reasons. When the change Is made they are 
not bovmd by the contract in its original form, for that has ceased to exlst. 
They are not bound by the contract in its altered form, for to that they hâve 
never assented. Nor does it matter how trivial the change, or even that It 
may be of advantage to the sureties. They have a right to stand upon the very 
terms of their iinderiaking. 

In Bonar v. MacDonald (3 H. L. Cas. 226-238), the EngUsh rule 
is stated in hanuony with that laid down in Reese v. TJ. S., to be: 

"That any varlance In the agreement to which the surety has subscribed, 
which is made without the surety's knowledge or consent, which may préju- 
dice hlm, or which may amoimt to a substitution of a new agreement for a 
former agreement. ««««■ though the original agreement may, notwilhitanding «uch 
variance, be substaniially performed, will discharge the surety. " 

The motion to strike off nonsuit is denied. 



GIRD et aL v. CALIFORNIA OIL CO. 

(Circuit Court, S. D. Californla, February 26, 1894.) 

No. 302. 

1. MiNTRO— Location oi' Claim— Notice— Eecording. 

Under Rev. St. § 2324, and the rules of a certain mining district passed 
pursuant thereto, one deslrins to locate a mining clalm was required to 
post thereon a notice of his location, attested by a clalm ownw wlthin the 
district, and to have such notice recorded so as to show the name of the 
iocator, date of location, and a description of the clalm by référence to 
some natural object or permanent monument, sufflcient to Identify it. 
Seld, that it was not necessary that the record of the clalm should be an 
exact and llteral copy of the notice posted on it 

8. Same— Notice— PosTiNG. 

A notice of location of a mining clalm, required by rules of the mining 
district to be posted on the clalm, was put in a tin can, which was placea 
on a shelf in a rock mound on the clalm more than two feet high, the 
corners of the clalm being marlied by similar mounds. 'Held, that thm 
was a suflicient posting. 

8. Samb — Desokiption — Unitbd States Survets. 

A notice of location of a mining clalm, required by rules of the min- 
ing district, referred to subdivisions of a United States survey for me 
Dounaanes of the clalm. It was shown that a surveyor had been depu- 
tizea to make this survey, and that he returned âeld notes and a map to 
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tb© land office, wWch map was approved by the lànd department; but 
, that the commlssloner, upon Informatiop teading to show that the sur- 
Vèy was not made In the field, suspended this approval, and ordéred an 
Investigation. ffeW, that the notice was suficlent, for the map may be re- 
ferred to for a description o£ the claim, whatever may be the ultimate 
fate of the survey. 

4. Samb— Placbb Location— Arba. 

Under Bev. St. § 2331, which provides that no placer location "shall in- 
clude more than twenty acres for each Individual elalmant," a claim 
ïocated by three persons must be llmited to said 20 acres when it appears 
that they are ail in the employ, and acting in the interest, of a single 
Company. 

5. Same— Work Doue— Claims Hkid in Commun. 

lîev. St § 2324, provides that on ail placer mlning claims Ïocated after 
a given date, and untll a patent has been Issued, "not less than $100 worth 
of labor shall be performed or improvements made durlng each year; but 
■whére such claims are held In coinmon, such expendîtiu:e may be made 
upon any one claim." 'Helâ-, that the work required must hâve been done 
with a View to prospect or develop the claim; and, In order that work 
done on one may inure to the beneflt of another, held in common with it, 
the claims must be contiguous. 

6. SAMB— WOKKING OlL. 

For the purposes of this section, work done and expense incurred In 
the gênerai development of an oil-bearing district, embracing many dis- 
tinct claims held by the same owners, whatever its amount, can only 
Iniu^e to the beneflt of claims contiguous to thèse opérations, notwith- 
standing that it constitutes the most economical and practlcal mode of 
worklng the oll, and may ultimately result In extractlng the oil from aU 
of the several claims. 

Action by Richard Gird and J. C. Udall against the California 
Oil Company to détermine conflicting claims to certain mining loca- 
tions. 

Minor & Woodward and Edward Lynch, for plaintiffa. 
John D. Pope, for défendant. 

KOSS, District Judge. The record in this case is a very volumi- 
nous one, and has been carefully examined and considered. The 
premises in controversy are oil-bearing lands, the government title 
to which, under existing laws, can alone be acquired pursuant to 
the provisions of the mining laws relating to placer claims. The 
défendant, California OU Company, claiming to be the owner of a 
placer mining location called the '^Razzie Dazzle," made application 
to the register and receiver of the United States land oiHce at Los 
Ang;des, in which district the land is situated, for a patent, against 
the issuance of which the plaintiffis, Richard Gird and J. C. Udall, 
ûled a protest in writing, claiming that 17 5-10 acres of the Razzie 
Dazzle location are embraced by two préviens mining locations, 
called, respectively, the "Whale OU" and "Intervenor IsTo. 3," of 
which they are the owners; and thereupon, within the time pre- 
scribed by section 232G of the Revised Statutes, and pursuant to its 
provisions, the contestants commenced the présent action in the su- 
perior court of Ventura county, of this state, to détermine the con- 
flicting claims of the respective parties to the disputed premises, 
from which court the action was, on motion of the défendants, 
transferred to this court. The proceedings hère are purely statu- 
tory, and but a continuation of the contest that arose in the land 
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office (Wolverton v. Nichols, 119 U. S. 488, 7 Sup. Ct. 289; Doe v. 
Mining Co., 43 Fed. 219); and the object of the action being the 
detennination of the question wMch, if eitlier, of the applicants is 
entitled to reçoive tlie govemment title to the disputed promises, 
each of the parties is necessarily an actor, and must establish his 
claim by proof. 

The ground in controversy is situate in the county of Ventura, 
and within the Little Sespe petroleum mining district. That dis- 
trict was not organized until after the passage of the act of con- 
gress of May 10, 1872, whieh provides, among other things, as fol- 
lows: 

"Tlie miners of each mining district may make régulations not In conflict 
■with tlie laws of the United States, or with the laws of the state or territory 
in which the district is situated, governinç the location, manner of record- 
Ing, amount of work necessary to hold possession of a mining claim, subject 
to the foUowing requirements: Xhe location must be distinctly marked on 
the ground so that its boundaries can be readily traced. Ail records of min- 
ing claims hereafter made shall contain the name or names of the locators, 
the date of the location, and such a description of the claim or claims lo- 
cated by référence tO some natural object or permanent monument as wiU 
identify the claim. On each claim located after the tenth of May, eighteen 
hundred and seventy-two, and until a patent has been issued therefor, not 
less than one hundred dollars worth of labor shall be performed or improve- 
ments made during each year. • • * But where such claims are held 
in common, such expenditure may be made upon any one claim; and upon 
a failure to comply with thèse conditions, the claim or mine upon which 
such failure, occurred shall be open to relocation in the same manner as if 
no location of the same had ever been made, provided that the original lo- 
cators, their heirs, assigns, or légal représentatives, hâve not resumed work 
upon the claim after faitoe and before such location • « • ." Rev. 
St. § 2324. 

Upon the organization of the Little Sespe petroleum mining dis- 
trict, which occurred April 27, 1878, J. C. Udall v?as elected recorder, 
and W. Eoberts, J. F. Dye, and E. G. Sobey a road committee for 
the district. On May 4th foUowing, by-laws were adopted, includ- 
ing, among others, the foUowing: 

"Section 1. Any one locating a ciiiim or association of claims must show the 
notice duly posted on the claim, also the cornersi of the claim, to a witness, 
who must be a claim owner in the district, who will sign said notice, also 
a copy of the same to be given the recorder for recordlng. Sec. 2. No claim 
shall be recorded until at least three corners are set. When a corner of a 
claim is designatcd by a stalse, It must be at least three feet high. Mounds 
of rock for the same prapose shall be two feet high. When a corner can- 
not bd set, a witness post or mound must be set as near to it as possible on 
the line of the claim, and marked in same fashion as referred to in the loca- 
tion notice. Sec. 3. AU claims must be recorded in the district within thirty 
days from the date of location. • * * Sec. 8. The necessary annual work 
to be done or expansés made on aay claim in this district may, at the option 
of the claim owner or owners, be done on any road in the district designated 
by the road committee, the course of which shall be laid out by said com- 
mittee. Sec. 9. A claim owner shall be entitled to work on any. part of 
such road nearest to his own claim for which he is doing work. Sec. 10. 
Two members of the road committee at least must locate the course of 
roads. Thelr décision shall be final. Sec. 11. The time employed by 
the road committee laying out course of roads, or in showing claim owners 
where to work on the road, shall account for work done on any claim or 
claims of theirs they may designate to the recorder. * * * Sec. 13. The 
recorder shall file for record ail claims duly certifled to, and shall keep the 
fiame on file for the period of ninete^n days, which shaU be considered duly 
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recordefl uniess set aside by satlsfactory proof being shown of a prior loca- 
tion in accprâance wltb thèse laws. At the expiration of nlneteen days* he 
Bhall procéed tô record the same on the présentation of the proper fee. Sec 
14. The recdrdèr shall issue a certiflcate for the assessment or necessary an- 
nuel work done on any clalm or association of claims, on belng presented, 
before the epd of the year, with a certiflcate, signed by the président or two 
members of the road committee, that suoh worii has been done by or for any 
clalm owner on hls or their claims, provlded sald clalm is entered on the 
boolis of the district; otherwlse, the clalm shall be open to location. Sec. 15. 
The road on \s^ch the annual worls for claims is to be done in the district 
commences at the mouth of the Little Sespe creek; thence by way of the Los 
Angeles clalm, taking the most practlcal route to Tar creek. * * • Sec, 
20. The recordw shall keep a book of record of claims, also a book of record 
of assessment work, which shall be open at ail reasonable times for Inspec- 
tion, and at, »o tlme to be taken out of the district." 

At tlie fourth annual meeting of the claim owners of the dis- 
trict, held April 27, 1882, the "follDwing resolution was unanimously 
adopted: 

"That ail clAlms situated in this district that hâve been, or at any tlme 
hereafter shall baye been, duly represented In accordance with the by-laws 
of this district for the perlod of four years from the date of their location, 
shall not be llable to relocation, or regulred to pay any further assessment uu- 
der the laws of the district, subject only to the minerai law of the United 
States, passed May 10, 1872, and its amendments; this amendment to the 
laws of the! district to take effect thlrty days after its publication or posting 
in the local land office in which this district is situated." 

At the sixth annual meeting of the claim owners of the district, 
held April 28, 1884, it was— 

"Voted, that the by-law requiring annual meetings be changed and amended 
to holding meetings once In four years, dating from the Ist of January next, 
requiring the next meeting to be held on the Ist day of January, 1889. (2) 
Voted, that a road overseer be appointed for the district, whose duty shall 
be to oversee and direct the making and repairing the roads in the district, 
as laid out and approved by the road committee. (3) Voted, that J. O. UdaJl 
be the recorder of the district for the above term of four years, and untU his 
suecessor Is didy quallfled. (4) Voted, that J. F. Dye, H. Haines, and J. C. 
ITdall be the road committee for the district for the above term of four years. 
(5) Voted. that J. O. TJdaU be the road overseer for the district for the term 
of four years. * • • (8) Voted, that for the next four years from date 
ail of the clainls situated aboyé and between the Los Angeles claim and 
Squaw flàt be' held responslble. to the overseer for their equal proportion of 
the expenses of making and maintaining the roads in that part of the dis- 
trict (9) Voted, that J. C. Udall, the overseer, hâve power, and is hereby 
delegated the power, to sell any clalm, or sufllcient portion thereof, to the 
highest bidder, for cash, to pay sald proportional expenses, "the owner of 
which, after being duly notlfled by publication or otherwlse, refuslng to pay 
his or their proportions or shares of sald road expenses." 

The rules so adopted by the miners of the district, except where 
in conflict with some law of the United States or of the state of 
Califomia, being anthorized and sanctioned by express statutory 
enactment, are, where in force, as valid and binding as if they 
were a part of the statute itsdf. It will be seen that by the first 
local rule respecting the location of claims the locator is required to 
post a notice on the claim, and to show it, together with the corners 
of the claim, to a witness, who is required to be a claim owner with- 
in the district, who must sign the notice as a witness, a copy of 
which is required to be given to the recorder for recordation. There 
is nothing in thèse requirements ifi conflict with any of the pro- 
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visions of the statutes of the United States or of the state of Cali- 
fomia, but they are subject to the provision of tlie fonner that the 
location must be distinctly marked on the ground, so that its bound- 
aries can be readily traced. The act of congress does not itself 
require a mining clabn to be recorded (Jupiter Min. Co. v. Bodie 
Con. Min. Co., 7 Sawy. 96, 11 Fed. 666), but the local rules of the dis- 
trict in question déclare that ail such claims shall be recorded with 
the recorder of the district within 80 days from the date of location. 
The local rules do not prescribe what the notice shall contain, but 
the act of congress of May 10, 1872, déclares that— 

"AU records of mining daims hereafta: made shaU contain the name or 
names o( tlie locators, tlie date of tlie location, and such a description of the 
claim or claims, located by référence to some natural object or permanent 
monument, as wUl identify the daim." 

We see, then, that one of the essentials to a valid location within 
the little Sespe petroleum mining district is the posting by the lo- 
«ator of a notice of location on the claim, signed also by a witness 
who is himself an owner of a claim within the district, and that 
such notice be recorded with the recorder of the district within 30 
days after the maMng of the location; which record shall contain 
the name or names of the locators, the date of the location, and such 
a description of the claim or claims located, by référence to some 
natural object or permanent monument, as will identify the claim. 
The Whale OU claim, which embraces almost ail of the ground in 
controversy between the parties, was located July 15, 1878, by L. D. 
Oavitt and William Dryden, to whose interest Udall and Qird suc- 
ceeded prior to the exécution of the leases hereinafter mentioned, 
and the claim duly recorded ; and this record constitutes the flrst 
ground of objection made by the défendant to the Whale Oil loca- 
tion. As contained in the records of the district, the description of 
that claim is as foUows: 

"Gom'c'g at a point on Boulder creek, a tributary of the Sespe, at a point 
where a continuons ledge crosses said Boulder creek, and more pai-ticularly 
where the stream of water crosses the said ledge & bas a fall of some 10 
feet at a mark sjs eut into the ledge; runnlng thenee west 16 2-5 chs. to mound 
of rocks, said last-mentloned llne being 10 chains north of oak tree on which 
is posted notice of Oil Spouter claim [said tree being the S. W. corner of 
said last-mentioned claim], running thenee north 15 chs. to mound of rocks; 
thenee east 26 2-3 chs., crossing Boulder creek at 20 chs. at faUs, & marked 
£(2 to accMsible blufC; thenee S. 15 chains to laurel tree, 4in. in diameter, 
marked Sjs; thenee west 10 chains to point of beg. Cont'g 40 acres of land, 
situated in the Little Sespe petroleum mining district, Ventura Co., CaL, and 
known as the Whale Oil Claim. July 15, 1878." 

In the record the words in brackets, "said tree being the S, W. 
corner of said last-mentioned claim," were erased, from which cir- 
«umstance it is eamestly contended that the notice aa recorded 
could not hâve been a copy of the notice as posted on the claim, 
but was written by the recorder Udall "to suit himself." It is said 
that, if the recorder was copying from a written notice into the 
book of records, he could not hâve inserted so many words not in 
the writing from which he was copying. It is not probable that he 
would; but by no means impossible. The recorder was a man then 
•weU advanced in years, and does not appear to be one of much edu- 
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cation, and, as hè then had no interest in the Whale Oil claim, 
and did not acguire any for a long time afterwards, it is not possible 
to discem any motive on his part to make a false or fraudulent rec- 
ord. Moreover, it is not necessary that the record of the claim 
should be a literal and exact copy of the notice posted on it The 
record of a mining claim, when one is required, is intended to con- 
tain a more exact and spécifie description of the claim than the 
notice posted upon it This is clearly shown by the circumstance 
that the statute does not require any notice to be posted or recorded, 
but leaves the régulation of that matter to the miners of the district, 
subject, howeTer, to the provisions that, if such record be required, 
it shall contain — 

"Thé name or names of the locators, the date of the location, and such a 
description of the claim or clalms located, by référence to some natural 
objeqt or permanent monument, as wlll Identify the claim." 

In speaking of the distinction that existe between the notice post- 
ed on the claim and the statutory requirement respecting the record 
of such notice, the suprême court of Nevada, in Grieeson v. Mining 
Co.. 13 Nev. 465, said: 

"There can be no question that the wriginal paymaster notice was ail that 
the law requires. The oiily objection to It Is that it did not contain in itself 
a description of the claim by référence to some natural object or permanent 
monument. It was not necessary that it should. It is only the record of the 
claim that is required to Contain such a description; and there are excellent 
reasons for making the distinction between the notice and record in this 
particular. A notice Is generally, and for safety ought always to be, posted 
immedlately upon the discovery of the vein, before there l9 any time to sur- 
vey the ground, and ascertain the bearings and distances of natural objecta 
or l)ef'n}atkent monuments in the neighborhood; and, besides, the claim re- 
f erred tô by the notice is always sufflciently identified by the f act that it 
is posted on, or in immédiate proximity to, the croppings. A notice claiming 
a location on 'this vein' has only one meaning. But the notice is exposed to 
the danger of removal by adverse claimants or destructioa by the éléments, 
and for permanent évidence of the location its record is provided for. The 
record. If it consisted of a mère copy of the notice, would not identiftf the 
daim, and there would be an opportunity, as weU as a temptation, to the lo- 
cators, upon the discovery of al more valuable mine in the vicinity, to prove, 
by perjured witnesses, that their notice was posted on that mine. The float- 
ing of clalms was by no meajQs an infrequent occurrence prior to the act of 
1872, and, if such attempts were seldom successful, they were always vexatious, 
and often the means of levying a heavy blaclimail. It was on this account 
that the record (not the notice) was required to contain 'such a description 
of the Claim or claims located, by référence to some natural object or perma- 
nent monument, as wtU identify the claim.' Bev. St. § 2324. It is a suffi- 
cient compliance with this provision of the law if the description of the locus 
of the claim is appended to the notice when it Is recorded." 

The purpose of the marking of the boundaries of the claim, here- 
af ter referred to, and of the record of the location, are further stated 
by the suprême court of Colorado, in the case of PoUard v. Shively, 5 
Colo. 317, as foUows: 

"Marking the boundaries of the Hurface of the claim as required by statute 
is one of the first steps towards a location. It serves a double piu:pose; It 
opérâtes to détermine the right of the claimant as between himself and the 
gênerai govemment, and tp notify third persons of his rights. Another 
eeeiiing thé beneflts of the law, going upon. the ground, is dlstinctly notifled 
of the appropriation, and can ascertain îts boundaries. He may thus make 
hls own location with certainty, linowiag that the iMundarles of the other 
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cannot be changea so as to encroach oa grounds duly appropriated prier to 
the change. The prévention of fraud by swinging or floating is one of the 
purposes served. The record also serres a double purpose. As between 
the claimant and the govemment, it préserves a mémorial of the lands ap- 
propriated after monuments, in their natm*e perishable, are swept away. It 
also suppléments the surface marking In glving notice to thhrd persons." 

It abundantly appears f rom the testimony that the description of 
the Whale OU claim as recorded is suflacient for the identification of 
the boundaries as claimed by the plaintifEs. Indeed, this is net de- 
nied by counsel for défendant. 

But it is further contended on the part of the défendant that no 
monuments were established, either on the Whale OU or Intervenor 
No. 3 daim, as required by the rules of the district at the time of 
their location ; that no notice was posted on either of the claims, as 
required by the rules; that, if the monuments were erected and no- 
tices posted, they were not kept up so as to préserve the validity of 
the locations, and that no work was done on either of the claims dur- 
ing any year since they were located. The Whale Oil, as has been 
said, was located July 15, 1878, by L. D. Gavitt and William Dryden. 
J. F. Dye was then living on the Kentuck claim, of which he was the 
claimant During the preceding May, a claim caUed the "Oil 
Spouter" had been located by A. W. Potts and Alfred James, the no- 
tice of location of which was posted on an oak tree situated in Boul- 
der canon above its junction with Sespe creek. Dye suggested to 
Cravitt and Dryden, who were visiting him, that they locate the 
ground claimed as the "Whale OU," and they concluded to do so. 
Early in the moming of the day the location was made, Gavitt pre- 
pared a rope to correspond with a chain, with which to measure the 
distances, and Dye pointed out to him the oak tree on which the Oil 
Spouter notice was posted. From that tree Gavitt, assisted by the 
recorder, Udall, measured up Boulder canon 10 chains, which was 
the width of the OU. Spouter claim. At this point, which was on the 
northerly line of the Oil Spouter, there was a ledge of rocks and a 
waterfaU of 8 or 10 feet, and this ledge was selected as the starting 
point of the Whale OU claim. The ground there, and, indeed, the 
entire territory included within the district in question, is extremely 
rough and mountainous; so much so that Gavitt had great difficulty 
in establishing the corners of the Whale OU claim, one of which it 
was necessary to flx by means of a witness stake. The witness 
Udall, by reason of his âge and the roughness of the ground, was un- 
able to go with Gavitt along the lines of the claim, but he saw Gavitt 
traversing them and erecting the monuments, who pointed them out 
to the witness, including the witness stake to mark the northeast 
corner, which could not be reaohed by Gavitt because the ground at 
that place is almost perpendicular. Gavitt worked several hours in 
thus marking the boundaries of the Whale OU claim, and the notice 
posted by him on it was so exact and spécifie that the surveyors who 
were witnesses for the défendant on the trial of this case had no 
difficulty in finding the lines of the claim from the description given 
in the notice. At at least two of the corners of the claim they found 
a pile of rocks stiU existing, though they were not then two feet high, 
as required by the local rules. Nor is there any direct évidence that 
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any Qf die monuments wète éter of the exact height prescribed by 
the Me» of the district Eût Gavitt, tlie man who erected them, 
was dead when the eyidehce waé taken, and IJdall, the only other 
witness to the building o£ the monuments, was unable to see, from 
the position he occupied, the height of them, Photographs intro- 
duced in évidence show that the locus in question is but a mass of 
bouhiers and Fçcks, broken and otherwise. Apparently they were 
the only things out of which J;he monimients coiùd hâve been built, 
and as Gavitt was seen by XJdaU at work building them, and as he 
was engaged in making the location long enough to hâve built the 
monuments the required height, and as after the stonns of 14 years, 
which the évidence shows to be heavy in those mountains, some of 
them still stand at a height pf seven or eight inches, I think the court 
is justifled in ûnding that, as originally constructed, they answered 
the requirements of the local rules. 

The évidence in respect to the location of the Intervenor No, 3 
claim, which covers a small strip of the disputed ground, is very dif- 
férent. That claim adjoins the Whale OU on the east, and is clalmed 
to hâve been loqated Harch 6, 1885, by the plaintifC UdaU. The no- 
tice of location, as recorded in the records of the district, is as fol- 

lows: 

"Intervenor No. 3 — Lo 

"Notice Is hereby glven that I the nnderslgned hâve this day located & 
claim 20 acres of this oll land for an oil claim to wlt commencing at the 
northeast comër of the OU Sponter claim runnlng thence north 15 chs. 
to the northeast corner of Whale Oil claim thence east 20 chs. thence south 
15chs to the northeast coruçr of the Intervenor claim thence west on the 
north Une of the Intervenor claim 20 chs. to place of beginning, contang 
^ acres to he known as the Intervenor No 3 J. 0. Udall 

"liittle Sespe P M District Mar 6th 1885 at 10 a. m. 

"Kecorded Mar 12th 1885 J. G. Udall 

"Kecorder. 

"Witness Mason Bradfleld." 

Although the notice purport» to hâve been witnessed by Mason 
Bradfleld, UdaU himself in his testimony admits that Bradfleld did 
not in fact witness the posting of the notice on the claim, nor did 
he (Udall) ever point out to him its boundaries, nor was Bradfleld a 
claiitn owner within the district, but that he (Udall) signed Brad- 
field's name tô the notice, and entered it in the record a long time 
after the pretended location. In none of thèse particulars did the 
lo^cator confoMia to the requirements of the local rules. Besides, not 
only does the testimony of the very man who claims to hâve made 
the location f ail to show the proper marking of the boundaries of the 
claim on the ground, but it is perfectly apparent therefi-om that they 
were not so marked as that the boundaries of the location could be 
readUy traced. The circumstance that the ground was extremely 
rongh and mountainous did not relieve the locator of the obligations 
imposed upon him by the law. It is plain that the pretended loca- 
tion of the Intervenor No. 3 claim was invalid from its inception, 
and it need not, theref ore» be further considered. The notice posted 
upon the Whale Oil claim remained so posted some months. Udall 
testifles that he saw it on the tree several months after it was put 
np, but never saw it afterwards, and there is no other évidence 
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that it was ever afterwards seen. It was probably destroyed by the 
éléments. Nor is there any évidence that any of the monuments of 
the Whale OU claim were kept up or rebuilt. It is not contended by 
the défendait that a location, ralid when made, is lost by the 
temporary destruction of a notice or of monuments, especially where 
such destruction occurs without the fault of the owner; but it is 
contended that, as one of the purposes of the requirement that the 
locator shall so mark ont his claim as that Its boundaries may be 
readily traced is for the guidance and protection of other miners, 
a location thus valid cannot be maintained for a long séries of years, 
without actual possession, unless the boundaries are kept so marked 
as that they can be readily traced. This question need not be de- 
cided, because of the view I take respecting the annual expenditures 
required by law to be made upon ail claims prior to the issuance 
of a patent therefor. As has been seen, the requirement of the 
statute is "that on each claim located after the tenth of May, 
eighteen hundred and seventy-two, and untU a patent has been 
issued therefor, not less than one hundred dollars worth of labor 
shall be performed or improvements made during each year," provid- 
ed that, "wheré such claims are held in common, such expenditure 
may be made upon ajiy one claim." The statute further provides, 
as appears from the citation already made, that — 

"Upon a failure to comply with Its provisions, the daim or mine upon whlch 
such failure occm-red shall be open to re-location In the same manner as 
If no location of the same had ever been made, provided, that the original 
locators, their heirs, assigna or légal représentatives, hâve not resumed work 
upon the claim after failure and before such location." 

From time to time after the organization of the Little Sespe 
petroleum mining district, a large number of claims were located 
withîn its limits. In 1878 a well was commenced on the Kentuck 
claim, and sunk until oil was reached. Shortly afterwards, two 
weUs were sunk on the Los Angeles claim, at a cost of about $60,- 
000. In those days the difficulties of operating in the district were 
great, and the value of the territory had not been demonstrated. 
The resuit was that the locators began to move away, and by 1882 
no one remained there as a permanent résident but the recorder, 
Udall. He remained and, personally and by employés, did more 
or less work on the roads, and sought to interest capitalists iu the 
territcry. By degrees he acquired a large number of. claims lu the 
district, in which, through him, the plaintifE Gird subsequently 
acquired an interest; and those two persons — ^Udall and Gird — 
thereafter, by written instrument under date January 19, 1886, and 
in which L. D. Gavitt, Edward Koberts, and E. G. Sobey joined as 
lessors, leased, upon certain terms and conditions not hère neces- 
sary to be stated, for the period of 99 years, to Lyman Stewart, Dan 
McFarland, and W. L. Hardison, 60 mining locations within the 
district in question. This lease, with the consent of the lessors, 
was subsequently assigned to the Sespe Oil Company, a corporation, 
to which corporation UdaU and Gird, by a subséquent leaise, of date 
May 14, 1887, leased, for a similar period of 99 years, and upon 
similar terms and conditions, 20 other mining claims in the Little 
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Sespe petroleum mining district. The 80 mining locations so leased 
embrace in the aggregate between 8,000 and 9,000 acres of land, 
and are widely scattered over the tepritx)ry, which is many miles 
in estent, and through whicli run rnany mountain ranges and 
précipitons canons. Shortly afterwards, the défendant, California 
Oil Company, succeeded to ail of the lessees' rights under thèse 
lea^es. Among the claims so leased were the WhaJe OU and In- 
tervenor "No. 3. Thèse 80 locations, the plaintiffs contend, con- 
etitute a Consolidated claim, the working of which could be best 
done byone agency and pursuant to one gênerai System, the expend- 
itunesi in pursuance of which could be legally and properly propor- 
tionately applied to the respective claims included within the so- 
called Consolidated claim. If this can be legally done, it is quite 
manifest that 80 locations^ embnacing more than 8,000 acres of 
iand, wonld not necessarily constitute the limit, but that the Sys- 
tem may as well embrace every claim within the district, and thus 
an entire district be acquired by one agency pursuing a gênerai 
System of development of the whole, and making annual expendi- 
tures equal in amount to theaggregate required by law to be made or 
performed upon the separate and independent locations. It is en- 
deavored to sustain this position upon the theory that, as it is the 
jiolicy of the law to encourage the greatest and most economical 
development of the minerai lands, it encourages such consolidation 
of ownersMp and opération of claims "where aU of the minerai can 
be extracted from a large body of land more economically under one 
ownership, one system of management, one combined opération, 
than by the diverse and antagonistic opérations of many claims." 
And a great deal of testimony and other évidence was introduced to 
show that the nature of petroleum and the geological structure 
of the country cpmprising the Little Sespe petroleum mining dis- 
trict, and the effective drainage power of an oil well, are such that 
ail of the locations can. not only be best worked by one System, but 
that it is almost necessary that they should be so worked. 

It is undoubtedly true that petroleimi, with its natural gas, unlike 
other minerai deposits, is movable by virtue of its own inhérent 
force, as well as by virtue of its liquid character, and that this gas 
may be^ and is, greatly assisted by pumps. The évidence shows, 
too, that, if f resh water gains access to the oil rock, it will drive out 
of the rock ail of the gas and oil, and will do this for great distances. 
The évidence of Mr. Minor and of other witnesses shows that many 
fine weUs in Pennsylvania hâve been ruined from this cause by 
neglect or design. Their évidence also shows that there it was 
common for unscrupulous persons to bore weUs on the margin of 
their own holdings for the very purpose of thereby drawing oU from 
their neighbor's premises. But, as the normal condition of petro- 
leum is one of repose, and not of motion, and it belongs to the rock in 
which it is embedded, it would seem to be very clear that the only 
difflculty in the way of preventing the recovery by the owner of the 
oil so abstracted would be the difSculty of making the necessary 
proof. But the fact that an oil well will drain oU from adjacent 
ground for veiy considérable distances, and the further fact that 
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there is always danger of f resh. water getting into the well and de- 
stroying the producing capacity, not only of that particular well, but 
also of neighboring ones, are strongly relied upon to sustain ttie con- 
tention that the 80 locations claimed by the plaintiffis inay, and ought 
to, be considered as one Consolidated claim. In support of the same 
contention much évidence was also given tending to shoTv that the 
stratification of the district in question is so irregular that to work 
it judiciously and profitably it is necessary to develop the territory 
by successive wells, or, as expressed by some of the witnesses, "to 
feel one's way along." And it was also shown that, by machinery 
adapted to tiie purpose, a great number of pumps, operating as 
many wells^ can be worked with one engine and steam plant, sit- 
uated at a central point, and, by means of pumps and pipe lines 
Connecting with the wells, the crude oil can be transported for long 
distances to réservoirs attd to the reflnery; and that one superin- 
tendent can as readUy care for many miles of territory as for one 
claim, and that one man can operate an engine and boiler that wiU 
pump several wells, and that, by the use of a téléphone line and télé- 
phones properly placed, the superintendent and foreman can direct 
the opération of their men, and care for the opération of a plant 
covering many miles of territory. And such, the proof shows, was 
the plan of opérations adopted by the lessees of the plaintifiEs, in the 
pursuance of which they hâve expended annually more than |8,000, 
and in the aggregate more than $300,000. Ail of this, no doubt, 
greatly conduces to the profits of the plaintifEs' lessees, and is very 
convenient. But I am unable to see that thèse facts at aU answer 
the requirements of the law regarding the location and acquisition 
of placer mining ground, which is the same whether the minerai it 
contains be gold, silver, quicksilver, petroleum, or anything else, or 
the applicant for the government title be rich and able to conduct 
oi)erations on a large scale, or poor and able only to make the annual 
expenditure of flOO in work or improvements. That expenditure, 
up to the time of the issuance of the government patent, is essential, 
subject to the provision contained in the statute that, where the 
"claims are held in common, such an expenditure may be made upon 
any one claim." In speaking of this statute, the suprême court, in 
Chambers v. Harrington, 111 U. S. 350, 4 Sup. Ct 428, after referring 
to the local mining rules requiring annual work to be done in order 
to hold a claim, said: 

"Congress, when It came to regulate thèse matters, and provide for grant- 
ing a tltle to claimants, adopted the prévalent raie as to claims asserted 
prior to the statute; and, as to those made afterwards, it required $100 worth 
of labor or improvement to be made in each year on every claim. Clearly, 
the purpose was the same as in the matter of slmilar régulations by the 
miners, namely, to require every person who asserted an exclusive right to 
his discovery or claim t.o expend something of labor or value on It as évi- 
dence of hIs good falth and to show that he was not acting on the principle 
of the dog in the manger. When several claims are held in common, it is 
in the line of this policy to allow the necessary worli to keep them ail alive 
to be done on one of them. But, obviously, on this one the expenditure 
of money or labor must equal In value that which would be required on ail 
the claims if they were separate or independent It is equally clear that 
in sneh case the claims must be contiguous, so that each claim thus associated 
may in some way be beneflted by the work done on one of them. The prin- 
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rfpl«l8 well stated by Jndge Sawyer în thecase of Mining C». v. Callison, 
5 Sawy. 439, Fed, Cas. No. 9,888. 'Work done,' he says, 'outslde of tlie 
cialm, or outside of any clalni, if done for tlie purpose aiid as a means of 
pçospectlng or developing the clalm, as In tbé cases of tunnels, drifts, &c., 
is aà avallable for holding the daim as If done wlthln the boundarles of the 
clalm itself. Ofle gênerai System may be formed, well adapted and Intended 
to \7ork several coatiguous clalms or Iodes; and, where such is the case, 
wdrk in furtherance of the system is work on the claims Intendedi to be de- 
vdoped.'" 

In the case at bar, none of the work done or expenditures made 
by the lessees of the plalntlSfe, relied on to sustain the claim to the 
Whale Gil, were done or made on any claim contiguons to it. It ia 
tnie thàt the évidence shows that, prior to the m^ing of the leases 
in 1886 and 1887, Udall from time to time, uuder and pursuant to 
the local rules of the district, did considérable work in building roada 
in the district, and on Uie road that led in the direction of the 
Whale Oil claim. But the local rules, in so far as they conflict with 
the act of congress are, of course, of no avail, and that, as has been 
repeatedly stated, requires an annual expenditure of flOO in work or 
improrements on each claim, provided that, where the claims are 
held in common, such expenditure may be made upon any one claim. 
But, to corne within thia latter provision, the claims so held in com- 
mon must, as said by the suprême court in Ohambers v. Harrington, 
supira, be contiguous, and the labor and improvements relied on 
must, as held in Smelting Co. v. Kemp, 104 U. S., atpage 655, be made 
for thé development of the daim to which it is sought to apply them; 
that is, in the language of the suprême court, "to facUitate the ex- 
traction of the mineras it may contain." ,This, I think, cannot be 
justly aflarmed of any part of the large expenditures shown to hâve 
been made by the lessees of the plaintiffs in the development of some 
of the claims embraced by the leases, ail of which axe remote from, 
and none contiguous to, tiie Whale OU. I hâve not overlooked the 
contention of plaintiflfs' counsel that by the weU the lessees of the 
plaintiffs commenced on the Kenyon claim they hoped and expected, 
in years to corne, to draw the oil from the Whale Oil claim, which is 
distant from the Kenyon considerably more than a mile, and between 
which and the Kenyon is a mountain range. The time when this 
resuit might be reached was flxed by the plaintiffs' witness who ad- 
vanced the theory at from 10 to 100 years. When to this is added 
the fact that the well that was thus expected to extract the oU from 
the Whale OU claim was not commenced until 1891, which was after 
the location of the Eazzle Dazzle claim, upon which the défendant 
relies, nothing more need be said to show that work upon the well 
upon the Kenyon claim cannot be counted to maintain the validity of 
the Whale Oil location. 

It is further contended on the part of the plaintiffs that the fail- 
ure to do thé required annual work or make the required annual im- 
provements on the Whale OU claim was due to threats made by Dye 
to Udall, and by Bradfield to employés of the plaintiffs' lessees. The 
record does not sustain the contention. It seems that about 1886 
Dye kUled a man named Haines, and in 1888 he grossly insulted 
Udall, and threatened his life. The trouble between them grew 
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iout of wsne matter connected with the prosecution of Dje for the 
killing of Haines, AU of this was long after the making of the 
leases by TJdall and Gird, which conferred on the lesseea ail the 
rights of the lessors in and to the leased premises for the period of 
99 years, and by the terms of which leases the lessors were required 
to make the annuel expenditures required to hold and perfect the re- 
spective daims embraced by them. Dye's threats against Udall 
had no application to the lessees of the plaintiffs. In respect to the 
alleged tiireats of Bradfield, the testimony shows that none were 
made by him, and that what was said by him to the employés of the 
plaintiffs' lessees had relation only to the OU Spouter claim. For 
the reasons stated, I am of the opinion that the f ailtire to do the re- 
quired annual work or make the required annual imprevements upon 
tive Whale OU claim is fatal to that location, and that the ground 
thereby covered became subject to relocation. 

It remains to consider the Eazzle Dazœile location, which was made 
December 6, 1890, and under and in pursuance of which the défend- 
ant asserts the right to a patent frem the govemment Mason 
Bradfield, George J. Henley, and John Thompson were the locators of 
this claim. It was witnessed by J. G. Barker. The location notice 
is as foUows: 

"Notice of Location of a Placer Claim. 

"Notice l8 hereby glven, to ail whom it may concern, that Mason Bradfield 
G^eorge J. Henley and John Thompson cltizens of the United States of Amer- 
ica, over the âge of twenty-one years, hâve this day located, under the Re- 
vlsed Statutes of the United States of America, chapter six, tltle thirty-two, 
the following described placer mining ground, viz. It belng the north half 
of the N. B. quarter of the N. E. fractional quarter, and lot one of Sect one, 
T. 4 N. range (20) twenty west S. B. M. and more fuUey discribed as follows, 
beglnning in the center of lot (6) six S. (1) one T. (4) foTir N. (20) R. twenty 
west S. B. M. at a monument of Stone's, runuing north twenty four (24) and 
40-100 cbains, to a monument of stones, thence east twenty (20) chains to a 
monument of stones, thence south twenty four (24) and 40-100 cbains to a 
monument of stones, thence west twenty (20) cbains to a monument of stones 
which is the place of beginnlng thla claJm contalns fourty eight (48) and 
90-100 acres of Pet OU & Brown Stone Mining ground situated in what is 
called the Lltûe Seepe P. O. mining district, county of Ventura state of Cal- 
Ifornia, 

"This claim shall be known as the Raazle Dazzle Placer Mining Claim, and 
we intend to work the same in accordance wltb the Laws of the United 
States of America. 

"Dated en the ground this 6tb day of December, A. D. 1890. 

"Locators 

"Attest Mason Bradfield 

"J. G. Barker Geo. J Henley 

"J. G. Barker John Thompson" 

The notice was placed in a small tîn can, and the can placed by 
the locators on a little shelf in a rock mound, more than two feet 
high, erected by them near a tree on the claim, and a copy of it filed 
for record with the recorder of the district December 24, 1890. The 
évidence shows that the corners of the claim were marked by larg* 
rock mounds, oonsiderably more than two feet in height, and near 
the northeast corner a diagram was eut in the rock, and measure- 
ments given by which the claim could be easily identified. The évi- 
dence, I think, clearly shows that the boondaries of the claim were 
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m ïnarked upon thé ground as that they could be readUy traced. It 
is: Bald fop tlie plaintiffs that this location did not comply with the 
local Paies requiring the notice of location to be posted on the claim; 
tiiat putting it in the tin can, and the eau in the pile of rocks, was 
hiding, and not posting, it. I do not think so. As has been already 
said, one of the main purposes of the rule requiring the posting of 
the notice on the claim is for the guidance and protection of other 
miners seeking to locate claims. And it cannot be doubted that 
a miner traversing a mining région in search of mining ground who 
should see snch a mound of rocks as usually marks a mining claim, 
with a tin can carefxilly placed in it, and who was seeking in good 
faith to inform himself, would f ail to examine the contents of the 
can. The very fact that such a can was put in such a place would 
indicate to the miner that it was put there for a purpose, and that 
purpose the protection of a notice of information from destruction by 
the rains or from other causes. The objection made, in my opinion, 
is without merit. 

It is further urged that the notice itself did not convey any in- 
formation as to the boundaries of the claim, and this because it re- 
fers to certain subdivisions of a United States survey which, it is 
said, was never in fact made upon the gi*ound. A portion of the 
township in which the ground in controversy is located was surveyed 
prior to the location of the Whale Oiï claim, and thereafter one Col- 
lins wâs deputized to survey the remaihder of the township. This 
survey CoUins claimed to hâve made, and he returned to the land 
office fleld notes thereof and a map, which received the approval of 
the land department. Upon information tending to show that the 
pretended survey by OoHins was not in fact made in the fleld, the 
commissioner of the gênerai land office subsequently, to wit, July 15, 
1885, suspended aU entries of land embraced within it pending an 
investigation of the matter. But, afterwards, fllings and entries 
were permitted and patents issued by the offlcers of the land depart- 
ment, based upon that survey. I agrée with counsel for défendant, 
however, that it is immaterial in this proceeding what may be the 
ultimate fate of the CoUins survey. If it should continue approved 
and valid, the Eazzle Dazzle location conformed to it as required by 
the provisions of section 2331 of the Revised Statutes; and, if it 
should be set aside, the map of record in the land office may stUl be 
as well referred to for a description of the ground located. 

It is further urged on the part of the plaintiffs that, independent 
of the Whale Oil location, the ground covered by the Eazzle Dazzle 
location was not at the time open to location by Bradfleld, Henley, 
and Thompson, because it was then in the actual physical possession 
of David H. Irland, who was then, by his employés, engagea in put- 
ting down a well upon it, and that Bradfleld and Henley were 
estopped from claiming the ground; the latter for the reason, it is 
said, that he was in the employ of Irland, and the former upon the 
ground that Irland was holding under him. But thèse positions 
are without support in the record. The évidence, I think, shows 
that Irland himself was in the employ of the défendant oil company, 
and that the work that he was doing on the ground in question at 
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the time of its location was the defendant's work, and tàat the loca- 
tion made by Bradfleld, Henley, and Thompson was in reality made 
for the défendant company, which, through mesne conveyances made 
almost immediately afterwards, acquired ail of the rights therein of 
Bradfield, Henley, and Thompson. Irland never held under Brad- 
fleld any interest in the ground covered by the Eazzle Dazzle loca- 
tion. He did hold a lease of the Oil Spouter claim from Dye and 
a man named Beattie, who had previously succeeded to Bradfield's 
interest therein. And in respect to the OU Spouter No. 2 claim, 
which, it is said for the plaintififs, covered a part of the disputed 
premises, and of which it is said Henley was one of the locators, it 
is enough to say that that pretended location was invalid because 
the notice of location was neither recorded nor witnessed as re- 
quired by the local raies. It appears, however, from the notice of 
location that the Razzie Dazzle claim contains 48.90 acres of land. 
It is declared by the act of May 10, 1872, c. 152 (17 Stat. 91), and 
the provision was afterwards carried into the Eevised Statutes, that 
no placer location "shall include more than twenty acres for each 
individual claimant." Sec. 2331, Eev. St. If Irland was in the ac- 
tuai possession, and working the ground for himself, and Bradfleld, 
Henley, and Thompson were acting for themselves in making the lo- 
cation of the Eazzle Dazzle on December 6, 1890, the location so made 
by them would be void, because, in that event, the location would hâve 
been made upon ground, not vacant and open to location, but upon 
ground in the actual and adverse occupancy of another. But, as al- 
ready observed, I thinktheevidence shows that Irland, Bradfleld, Hen- 
ley, and Thompson were, in truth, ail acting for the défendant Com- 
pany at the time of the location of the Eazzle Dazzle claim, and there- 
forethat the location should be considered and treated, not as made by 
the three individuals, Bradfleld, Henley, and Thompson, but as made 
for and in the interest of the défendant company, and must, under 
the provision cîted, be limited in amount to 20 acres of land. That 
défendant has expended upon the ground in question, annually since 
its location, much more than the amount required by the statute, 
and much more than the $500 required by statute to entitle the appli- 
cant to apply for and obtain a patent, clearly appears from the évi- 
dence. Por the reasons given, I am. of the opinion that the right of 
possession of the disputed ground, to the extent of 20 acres, is in 
the défendant, and that the plaintiffs hâve no right thereto. There 
will be judgment in accordance with thèse views, with costs to the 
défendant. 

BIGBEE & WARRIOR RIVERg PACKET CO. v. MOBILE & O. R. CO.' 

(Circuit Court, S. D. Alabama. December 30, 1893.) 

1. Interstate Commerce Act — Dischimutation — Plack of Okimnation op 

QOODS. 

Ail goods offered for shipment at a certain point must be carried at the 
establlshed rate for such goods from such point, regardless of the place 
where they orlglnated. 

•Reported by Peter J. Hamilton, Esq., of the Mobile bar, 
V.60£'.no.4— 35 
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2. ÇAiKK-rTçAF'FIQ AOHBBWBaiTS. ' 

Tnë tact that cottoa !s àiteréà for sWpnient at Mobile for New Orléans 
W à pa<Jkët Company ifehlch had carried It from Demopolis does not 
make a case of dlsalmilarity of clrcùmstances or conditions allowlng the 
carrier, whiph had no Une tp Demopolis to charge more than the estab- 
Ij8he4 rate bètween Mobile and New Orléans, regardless of its agrée- 
nteiits WIth other roadsi as to cotton so recelved. 

A,t Mlv. On denmrrer to answffl". 

Pillai($; Torrèy & HaiiaW, for re^^^^ 
É!. ÎL. Bùssell, for resjwnàent. 

TÔUi^BlÇN, District Jùdgè, sitting as Circuit Judge. The facts 
in thîs çasë, as stated and admltted in the pleadings, are that the 
relatbr is a corporation Of the state Of Alabanla, and is engagea 
in traB|St»orting cotton and other merchandise upon its yessels ply- 
ing on ïtîiè Bigbee river in the state of Alabama; that the respond- 
ent is à çOûinion carrier of goods, engaged in interstate commerce, 
and ovieir its Une and Connecting Unes undertakës to cany, as siich 
commoji ' càiriér, goods, ineluding cjothpressed cotton baies, from 
Mobile, lix the state of Alabama, to New Orléans, in the state of 
Louisiariâ';. that respôndent, as snch carrier, has for a long time, 
and doés yet carry and transport compressed cotton baies from 
Mobile tb :New Orléans at ànd for the price of 80 cents a baie to 
ship's side at New Orléans, and the 80 cents a baie is the nsual 
and customary rate charged from Mobile to ship's side at New 
Orléans on compressed çôtton. Kelator, having in the city of Mo- 
bile 400 baies of comprçssed cotton which it had brought on one 
of its beats from Demopolis, Ala,, fôr reshipment to New Orléans, 
delirered the same to respôndent at its freight sheds in Mobile, 
tte place provlded for reçeiving such goods for carnage, and re- 
queâted and demanded of respôndent that sia,id cotton be shipped 
as customary, and at said cifôtomary rate of 80 cents a baie, and 
1;éndered the freight moi^ey in advance to respôndent. Eespond- 
ent refused to transport the cotton, as it was requested to do, at the 
rate of 80 cents a baie, and demanded $1.25 a baie. One dollar 
and a quarter a baie was and is a higher rate than is charged by 
respôndent to others and tlie gênerai public for transporting cotton 
of like kind and condition from Mobjle to New Orléans. Respônd- 
ent sets up in justification of its refusai to receive and transport 
said cotton at 80 cents a baie, ànd of it^ demand of |1.25 a baie, 
sutetantîal dissîmilarity of circumstances and conditions from those 
under which other cotton is offered by other shippers at Mobile, 
and receired by respôndent, to be transported to New Orléans. 
The substantîal dissîmilarity of cii-cuinstances and conditions as 
averred by respôndent is the f act that the relater was engaged in 
transporting. cotton and other merchandise upon its vessels on the 
Bigbee river, and that this cotton was received by the relator at 
Demopolis, Alâ,, and was transported upon its vessels to Mobile 
for the purpose of reshipping thé same over respondent's line, or 
some other line of railroad, to New Orléans. And respôndent 
further says, in justification, that it had agreed with the Louisville 



BiaBEE & WARRIOK RIVERS PACKET CO. V. MOBILE A 0. R. CO. 547 

& Nashville Eailroad Company, and certain other raiiroad com- 
panies within a specified or given territory, for the purpose of main- 
taining a uniform rate upon ail sHplnents of cotton from Demopo- 
lis and some other points in Alabama, in Tessels plying the Ala- 
bama rivera, and received at Mobile to be reshipped and trans- 
ported to New Orléans, that it would charge fl.25 a baie for such 
transportation, and that the 400 baies of cotton in question were 
so receiTed from Demopolis. Eespondent, in short, says that it 
refused to receive and transport said cotton, as stated by relator, 
(1) because it was not ofEered under like circumstances and con- 
ditions as an ordinary or usual shipment of cotton over its Une 
and Connecting lines from Mobile to New Orléans; and (2) because 
of the agreement referred to. 

The Interstate commerce law, among other things, provides that 
it shall be unlawful for any common carrier, subject to the pro- 
visions of the law, to charge, demand, coUect, or receive from any 
person or pèrsons a greater or less compensation for any services 
rendered or to be rendered in the transportation of property than 
it charges, demands, collecta, or receives from any other person or 
persons for doing for him or them a like contemporaneous service 
in the transportation of a like kind of trafiSc, under substantially 
like circumstances and conditions (section 2, "Act to Eegulate Com- 
merce;" 24 Stat 379); and by section 3 of the act it îs provided that 
it shall be unlawful for any common carrier, subject to the pro- 
visions of the act, to make or give any undue or unreasonable préf- 
érence or advantage to any particular person or locality, in any 
respect whatsoever, or to subject any particular person or locality 
to any undue or unreasonable préjudice or disadvantage in any 
, respect whatsoever. 

It is contended on part of respondent that the proposed ship- 
ment of the cotton in question was not as aji original shipment 
from MobUe to New Orléans, but was shipment from Demopolis, 
Ala., through Mobile to New Orléans. The cotton was shipped 
from Demopolis to Mobile to be forwarded to New Orléans, but 
was not shipped by through bill of lading from Demopolis, via 
Mobile, to New Orléans. It was shipped from Demopolis to Mobile, 
consigned to relator at Mobile, to be reshipped at Mobile. It was 
tendered by relator to respondent, to be shipped over its line and 
connections to New Orléans, and a bill of lading therefor de- 
manded of respondent. The fact is that ail cotton shipped from 
Mobile to New Orléans by any person cornes from some point out- 
side of Mobile. What substantial dissimilarity in circumstances 
and conditions is there, then, between a shipment of cotton from 
Mobile to New Orléans by a person who has received the cotton 
from Tuskaloosa, or any other part of Alabama, for illustration, 
and a shipment of cotton from Mobile to New Orléans by a person 
who has received it from Demopolis, Ala.? There is a dissimilarity 
in the circumstance that one lot of cotton came from one point 
and the other lot from another point. But this is not a substantial 
dissimilarity, such as is contemplated by the law, and it is not 
every dissimilarity; of circumstance or condition that justifies a 
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dissimilarity of rates. «That some , dissimilar cond|itiona jnstify 
dissiipilarity in rates ia true. That remote dïssimilarities of con- 
dition lijstify any dissimilarities whipli the carrier chooses to make 
is not true," Interstate Commerce Commission v. Texas & Pac. 
Ey. Çol, 6 C, C. A. 653, 57 Fed. 955. Thie circnmstances and con- 
ditions to be consid^rçd are those ,wliicli bear upon the transpor- 
tatiijn by the particul^r carrier, and under which such transpor- 
tatipn is conducted. ^They must tave direct bearing upon the trafflc 
ovep the Une on w^jch, the discrimination is made. The dissimi- 
larity olcircumstances and conditions set up by respondent in 
justijftci^tioii of its claim is not the outcome of compétition by water 
routes ,pp any other conapetitive "railroad line not subject to the 
interstâtè "commerce act. Eespondent's position on this point can- 
not be ^pptained. I aifi; unable tp see that the çircumstance that 
the.cottoç in question, ; came f coin Pemopolis to MobUe, to be re- 
shippe4 thence to I^ew, Orléans, has any direct bearing upon the 
traffic byer respondei^t'a liije to, New Orléans. I am unable to see 
iiow the façt or circumsiaince that the cottçn came from Demopolis 
çan,in "fîny way affepi tran^portation -or traflBc over respondent's 
li^e, and Connecting lines to Nqw Orléans. The respondent bas no 
line to IJemopolis, Ala., and no Connecting line or joint trafflc ar- 
rangeiwnt with the relator, the Bigbee & Warrior Eivers Packet 
Compf4iy,, and hence. tberè is no question of a proportion of rates 
inrolyeft in the case.. ; ' 

It is Iprther conîtended, by the respondent that to grant to the 
relator the right to ship its cotton from Mobile to New Orléans at 
the saipe rate given tp other ^hippers of cotton from the one point 
to iîie bther at what the counsel calls "the Mobile rate of 80 cents 
on a baie," would give to every town located on thp Alabama riyers 
equal facilities and advantages with; tbose of Mobile. That is tnie, 
and that is ,what I understand the Interstate commerce act pro- 
vides for and is designed to protect, when it says that it shaU be 
unlawful for any commpn carrier subject to the provisions of this 
act to make or give any undue or unreasonable préférence or ad- 
vantage toany particular person or locality in any respect whatso- 
ever, or tp subject any particular pjerson or locality to any undue 
or unreasonable préjudice or disadvantage in any respect what- 
soever. t qonsider that any person who receives cotton at Mobile 
from Demopolis, or any particular point on the Alabama rivers, 
whether it comes by boat, by wagon, or any other way, and desires 
to ship it from MobUe to New Orléans by respondent's railroad Une, 
is as much entitled to hâve it shipped at the MobUe rate of 80 
cents a baie as any other person is who receives Ms cotton from 
any other point, or who may hâve bought it at MobUe. To deny 
the former this right while it is given to the latter would, in my 
judgment, be subjecting him and the locality from which he got 
his cotton to an undue and unreasonable disadvantage, and would 
be violative of the act to regulate commerce. Crews v. Eailroad 
Co., 1 Interst. Commence Corn. E. 401. The United States suprême 
court in the caseï of RaUroad Co. v. Goodridge, 149 U. S. 680, 13 
Supi et. 970,: pay, ih substance, that it was designed by the act to 



CAHEOLL V. ALABAMA G. S. B. CO. 549 

regulate commerce "to eut up by the roota the entire system of re- 
bates and discriminations in favor of particular localities; that 
carriers are bound to deal fairly with the public, to extend them 
reasonable facilities for the transportation of their persons and 
property, and to put ail their patrons upon an absolute equality," 
Eelative to the agreement set up in the défense I wiU say that 
"if the respondent is acting, or claims to act, under the compulsion 
of circumstances and conditions of its own création or connivance 
in the making of an exceptional rate, then thèse will not avail it" 
(Business Men's Ass'n of Minnesota v. Chicago, St. P., M. & O. E. 
Co., 2 Interst. Commerce Corn. E. 52); and, further, that, in my 
opinion, such an agreement contravenea the act to regulate com- 
merce. My conclusion is that no justification has been shown by 
the respondent for the discrimination complained of, and that re- 
lator's demurrers to respondent's answer should be suatained; and 
it is so ordered. 



OARROLL V. ALABAMA G. S. R. 00.» 
(Circuit Court, N. D. Alabama, S. D. November 11, 1893.) 

1. Limitation of Actions— Exceptions— Reversal of Judsment. 

Code Ala. § 2623, provlding that, In case of the reversai of a Judgment 
on appeal, the action may be commenced again withln one year, though 
the period limited may in the mean tlme hâve expired, was intended to 
relieve parties from the conséquences of some error, mlstake, or oversight 
in brlnging or prosecutlng the action, and applies only vehere the judg- 
ment of reversai is fatal to plaintiff's rlght to malntain the action in 
the form In which It was flrst brought. 

3. Samb — Effect of Reversal. 

It does not appear that the effect of a reversai was to prevent plEtintiff 
from recoverlng where the court on appeal held that plaintiff conld not 
recover in the case made on the record, and that the lower court erred 
In not so instructlng the jury, and such a case Is not withln the statute. 

At Law. On demurrer to rejoinder. 

This suit is an action for Personal injuries. Among other défenses set 
up by the défendant is that of the statute of limitations. It is pleaded that 
the cause of action accrued more than one year before thls suit was brought. 
The plaintiff replies that it is true that the cause of action accrued more 
than one year before this suit was brought, but that he had sued on the 
same cause of action In the clty court of Birmingham withln one year after 
the cause of action accrued; that he recovered a judgmeflt in said suit; that 
the judgment was appealed from by the défendant, and on such appeal the 
suprême court of the state reversed and remanded the cause to the sald clty 
court (11 South. 803); and that afterwards, and before the expiration of 
one year from such reversai, the plaintiff brought this suit. To this replica- 
tion the défendant rejoins, and says It is true that the judgment rendered 
In the clty court for the plaintiff was reversed and remanded by the suprême 
court to sald clty court, but that sald reversai was not for any error, mls- 
take, or oversight of the plaintiff In brlnging or prosecutlng the suit, nor 
for any defect of form thereln, but was reversed on the merits of the case, 
as shown by the record before the suprême court; that, after said cause 
was reversed and remanded, the plaintiff, of his own motion, appeared In 
sald clty court, and voluntarlly dismissed the cause ont of sald court; and 
défendant therefore claims the plaintiff, In thls suit, does not come withln 

* Beported by Peter J. Hamilton, Bsq., of the Mobile, Ala., bar. 
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the ei:qçp|4pn to tbe bar ot the statnte of limitations, as provlded by section 
2833'6f ffië Oodeôf Alabama, whlch reads as foUows: "2623. On Arrest or Be- 
ViM?Saï of Jndgïlieht, Suit Brought wlthin a Year, If any action is bronght 
before the tlme limltèd bas expired and Jûdgment Is rendered for the plaln- 
tiff, and such jtid^jment Is arrested or i-eyetsed on appeal, the plaintiff or his 
légal représentative may commence suit again withln one year from the 
reversai or, arrèst of such ÎJudgment, though the perlod llmited may In the 
meantlmé bave éxplred; aûd; in like manner, if more than one Judgment is 
arrested or reversed, suit may be recommenced wlthin one year." To thls re- 
joinder the plalntlfC demurg, and in substance says that it does not appear 
trom any of the averments of the rejoinder that the plaintiff should not 
hâve and maintain hls présent action. 

Brooks & Brooks, F. ^. Ferguson^ and S. W. John, for plaintiff. 
A. G. Smith, J. W. Fewell, and Geo. Hoadley, for défendant 

TOULMIN, District Judge (after stating the facts as above). 
The atatute of limitations is no bar to this suit if the plaintiff brings 
himself within the exception of section 2623 of the Alabama Code, 
referred to; but, if his case does not come within the opération 
of that section, it is conceded, as I understand it, that he cannot 
maintain this action; that the statnte of limitations of one year 
is a bar to it. To détermine this question, which is the one raised 
by the pleadings now presented to the court, we must consider what 
the object of the législature was in enacting the statute referred to, 
— what casés it was intended to apply to. In Eoland v. Logan, 18 
Ala, 307, the suprême court says : 

"If a Judgment be rendered against à plaintiff for a defect of form, not 
touching the merits, he would be without remedy if the Statute perfected 
the bar durïng the pendency of the flrsè suit. To remedy this defect, the 
act referred to was passed. It contemplated thé bringing of another suit 
within a year after a judgment In a suit at law for the same caiise of action 
had been rendered against the plaintiff, but not upon its merits." 

It may be that this déclaration of the court was unnecessary in 
the case tiien before it; that there was nothing in the case then 
under considération that caJled for this expression of opinion by 
the court. However tliis may be, it was an expression of opinion 
bearing on a Statnte similar to the one now being considered, and 
it is entitled to great respect In the case of Napier v. Foster, 
80 Ala. 379, Stone, C. J., speaking of this statute (section 2623 of the 
Code), says, in the opinion of the court, that: 

"It is only In cases where some error, mistaiie, or oversight is fatal to the 
right to maintain the action In the form In which It Is flrst brought that it 
can ever becomé necessary to invoke the proyisions of the statute; that the 
statute was intended to relleve parties of the conséquences of some error, 
mistal^e, or oversight In bringing or prosecuting the flrst suit." 

It seems to me, then, that the test by which we are to détermine 
the issue now before the court on the pleadings is whether the judg- 
ment of reversai was fatal, to the plaintiff's right to maintain the 
action in the form in which it was flrst brought or, in short whether 
the judgment of reversai rendered necessary the dismissal of the flrst 
suit^-the suit in the city court of Birmingham. Now, was the 
dismissal of that suit rendered neces^ry by the reversai of the su- 
prême court? It does not appear that it was. It does not appear 
that the effect of the reversai was to prevent the plaintiff from re- 
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covering In that suit The suprême court held that the plaîntiff 
could not recover in the case made on the record then before it, 
and that the lower court erred in not so instructing the jury. But 
it did not follow that on another trial the plaintifl might not be able 
to make a stronger or better case in the same action. The reversai 
of the case by the suprême court did not hâve the effect of defeating 
the plaintifiPs right to continue the suit, and recover in it. The 
reversai did not render necessary the dismissal of that suit It 
was a voluntary dismissal. While the case at bar may corne within 
the letter of the statute, is it not manifestly opposed to the spirit of 
it? The suprême court of Alabama, in the case of Napier v. Foster, 
supra, say: 

"There are cases whlch require us to disregard the letter of a statute 
when they are manifestly opposed to Its spirit. It should be a clear case, 
however, to justify the application of thls rule. There must be a moral 
conviction, based on the unreasonableness of the application songht to be 
made, that the législature could not hâve intended such resuit." 

It seems to me that the application of the statute hère sought to 
be made would be very unreasonable. It would be unreasonable 
to hold that the législature intended to except from the opération 
of the statute of limitations a person who voluntarily dismi^es his 
suit because of some adverse ruling of the siipreme court in it, which 
did not render the dismissal necessary, but which had the effect 
only of declaring that on the facts of the case, as shown by the 
record before it, the plaintiff was not entitled to recover, and that 
the case should be remanded for another ti-ial, wherein the plaintiff 
could hâve an opportunity of making a better case, if within his 
power to do so. As suggested by the suprême court in the case just 
ref erred to: 

"The statute was Intended to relleve parties of the conséquences of some 
error, mlstake, or overslght In brlnglng or prosecuting the first suit. If no 
oversight or mlstake had been commltted in the first suit, It would seem 
there could be no occasion for the statute. It Is only in cases where the 
error, mlstake, or overslght Is fatal to the rlght to malntaln the action In 
the form In which It is first brought that It can ever become necessary to 
Invoke the provisions of the statute." 

Is thô plaintiff suffering the conséquences of any error, mistake, 
or oversight in bringing or prosecuting the suit in the city court of 
Birmingham? Is it a case where there was error, mistake, or over- 
sight on his part that was fatal to his right to maintain the action 
in the form in which it was first brought? If not, there could be 
no occasion for the statute, and it could not become necessary to 
invoke its provisions. The dismissal of the former suit was not 
rendered necessary by the judgment of reversai, and my opinion is 
that the statute invoked has no application. The conclusion, there- 
fore, is that the rejoinder is a sufflcient answer to the replication, 
and that the demurrer thereto should be overruled. It is so or- 
dered. 
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Î'OPBT ROYAL & A. ET. GO. v. STATE OF SOUTH OAROLINA. 

■ ;■''; (Circuit Court, D. South Carolina. March 6, 1894) 

t. CoraiTS-iJnHisDicTioN— Okôss Bill AGAiKST A State. 

A s^te bj-ought a suit la eqiiity agalnst certain corporations In one of 
her Qwniçourts. The cause was then removed to a fédéral court, and a 
cross biîl was flled by one 6f the défendants. 'Held. that, as the state had 
volimtàrlly submitted hérSelf to the jurlsdlctlon, and as a cross blll is 
nôt an originel suit, the same could not be dismlssed on the ground that 
suit wiU not lie agalnst a state. 

3. SbbvicE of PboCESS— SuBSTITtTTED SERVICE ON StATE. 

When à suit Is instituted by a state, and a cross blll Is flled agalnst It, 
It Is proper to serve the state by making substltuted service upon the 
attorney gênerai, by whom the blll was flled. 

The original bill in this case was flled in the court of common 
pleas for the county of Beaufort, S. C, by the state of South Caro- 
lina vs. the Port Royal à. Augusta Eailway Company and the Central 
Railtoâd & Banking Company. It was removed into this court, 
wherèûpon; after this removal, the cross bill was filed by the Port 
Royal & 'Augusta Eailway Company. Subpoenas were issued, and 
the sta.të of South Carôlina was served by substituted service on 
the àttomey général, by whom the original bill was flled. A mo- 
tion is now made to set aside the service of the subpoena, and dis- 
miss the cross bill, upon the ground that it will not lie against a 
soveréi^ state. 

Mitchell & Smith and Lawton & Cunningham, for complainant. 
O. W. Buchanan, Atty. Gen., and Smythe & Lee, for défendant. 

SIMONTON, Circuit Judge. There can be no doubt that a suit 
cannot be instituted in this court against a sovereign state of the 
Union without its consent. The whôle point, therefore, tums 
upon the fùrther question, is a cross biU a suit?. Story (Eq. PI. 
§399) says: ; 

"A cross bill Is a défense to an original bill, or a proceeding necessary to 
a, complète ^^terminatlon of a matter already In litigation. It Is treated as 
a mère aùxiliiary suit, or as a dependençy wpon an original suit." 

A cross biH says Mitford (Eq. Ph 99, pp. 81, 82), is considered 
aa a défense or as a proceeding to procure a complète détermina- 
tion of a matter already in litigation. Foster (Fed. Pr. § 169) gives 
the same deflnition. Daniell (Ch. Pr. [3d Eng. Ed.] 1647) gives 
this deflnition: 

"As a défendant cannot pray anything In his answer exeept to be dismlssed 
the court. If he bas any relief to pray or dlscovery to seek, he must do so 
by a blll of hls own,— what is called a 'cross bill.' A cross blll is a bill 
brought by a défendant against a plalntiff or otber parties in a former blll 
depending, touching the matter in question In that bllL It is treated as a 
mère auxiliary suit, or as depending on the original suit, and can be sustained 
only on matter growlng out of the original bill." 

In Ayres v. Carver, 17 How. 595 : 

"A cross bill should not Introduce new and distinct matters not embraeed 
In the original bill, as they cannot be properly examlned In tliat suit, but 
constitute the subject-matter of an original, independent suit." 
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And in that case, giving the same définition of a cross bill as is 
given by Daniell, the suprême court, as a coroUary, thereupon ap- 
prove the saying of Lord Hardwicke, quoted in Field v. Schief- 
felin, 7 Johns. Ch. 252, "that both the original and cross bUl consti- 
tuted but one suit, so intimately are they connected with each 
other." 

A sovereign state cannot be forced into court against her consent; 
but a cross bUl présupposes that the plaintiff is already in court 
rightfully, and when the state cornes into court of her own accord, 
and invokes its aid, "she is, of course, bound by ail the rules estab- 
lished for the administration of justice between individuals." State 
V. Pacific Guajio Co., 22 S. 0. 74. Of course, she is only bound 
quoad the matter submitted by her in her suit. Louisiana v. 
Jumel, 107 U. S. 728, 2 Sup. Ct. 128. If this cross bill, on examina- 
tion, be found to relate to any other matter than that contained 
in tb.e original bill; if it seeks to inject new and foreign matter 
in the suit; if we find it abandons the proper office of défense, 
and seeks original and independent relief, — it is an Improper cross 
bUl, and is demurrable. We hâve not reached this point The 
only question now before ùs is, can the state be called to make 
défense to a cross bUl flled in a suit instituted by herself ? As by 
her own volition she is already in court, and as the cross bill is but 
a part of the défense to her suit, ancillary to and dépendent upon 
it, we hold that she has by her own act subjected herself to aU the 
rules established for the administration of justice between indi- 
viduals, and must make her défense to this cross MU. The mode 
of service adopted in this case by substitution is approved. The 
attorney gênerai is the représentative of the state in aU matters 
involving her rights in a court of justice. 
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(Olrcnlt Court of Appeals, Flfth Circuit January 23, 1894.) 

No. 200. 

Masteb and Sbbvant— Rïsks ov BmpijOtmbnt— Triât,— Directing Vkbdict. 
Plalatiff, who was an old, experienced railroad man, In defendant's 
service, was directed to assist in moving a "dead" angine In the compa- 
ny's yard, and while so doing was injured, by being caught between that 
engine and another one that was standing on an adjoining track. The 
work was done in open day. PlaintifC could see both engines, and judge 
of the distance between them, and he was not directed to take any par- 
ticular position in worklng. 'Held', that the évidence justifled a peremp- 
tory verdict for the défendant, slnce the danger was one incident to the 
service. 

In error to the Circuit Court of the United States for the Northern 
District of Texas. 

Action by John G. Anglin against the Texas & Pacific Railway 
Company. The court directed the jury to find for the défendant, 
and judgment was rendered accordingly. PlaintifE brings error. 

E. W. Tempel, for plaintiff in error. 
T. J. Freeman, for défendant In error. 
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Beforé McGOEMIOK, Circuit Judge, and LOCKE aiid TOULMIN, 
District Judges. 

TOULMIN, District Judge. Où the assignment of errors în 
this case, tlie oïdy question to be considered is whether it was proper 
for tlie trial court to instruct the jury to find for the défendant, or 
whether the case should hâve been left to the jury. It is well 
settled by the décisions of the United States suprême court that 
"a case should ûot be withdrawn from the jury unless the conclusion 
follows, as a matter of law, that no recovery can be had, upon any 
view which can be properly taken of the facts the évidence tends to 
establish." Eailway Oo. v. Cox, 145 U. S. 593, 12 Sup. Çt. 905; 
Grardner v. Eailroad CO., 14 Sup. Ct 140. And it is equally well 
settled that, where the undisputed facts of a case are such that ail 
reasonable men must draw the sapie conclusion from them, the 
trial court is justifled in withdraWing the case from the jury. Are 
the undisputed facts in this casé such that the court below was 
justifled in withdrawing the case from the jury? Are they such 
that ail reasonable men must draw the conclusion that the plain- 
tiff assumed and exposed Mmself to obvions risks and dangers in the 
work in which he was engaged at the timè hé was injured? The 
gênerai rule is that one who engages in an employment of a hazard- 
ous nature assumes the risks and dangers incident thereto; but 
Increased risks and dangers, caused by négligence on the part 
of the employer, are not deemed to be incident to the business, 
within the meaning of the rule. A duty rests upon the employer 
;which requires him to exercise due care on his part that no risks and 
hazards to those in his employ shall be unnecessarily increased. 
When he performs this duty, in view of the particular employment, 
then the risks and dangers pertaining thereto are assumed by the 
employé. Gardner v. Railroad Co., supra. 

The facts of this case are, in substance: That the plaintiff was 
in the employ of the défendant as day watchman at defendant's 
roundhouse. His principal duty was to watch the premises, but 
was to obey ail orders given him by the foreman, whatever they 
might be, in regard to any work about the premises. That it was 
customary, and the duty of ail employés, when ordered to do so, to 
assist in moving "dead" engines into the roundhouse for repairs, 
and that plaintiff was caUed out by the foreman to assist in such 
work on the occasion of his unfortunate injury. A dead engine is 
described as one without steam, ôr power to move itself. Plaintiff 
was injured while assisting in moving a dead engine onto a turn- 
table for the purpose ôf placing it in the roundhouse for repairs. 
Certain tracks of defendant's railway converged to the turntable, 
or diverged therefrom. Over one of thèse convergent tracks, plain- 
tiff was ordered to assist in pushing said dead engine onto the turn- 
ta]f)le. A short while before this, another engine of the défendant 
had been removed from the turntable onto one of the divergent 
traclfs, to allow room for the dead engine to get onto the turntable, 
and was left standing a iew feet therefrom. While engaged in 
pushing the dead engine, the plaintiff was caught between it and 
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the stationary engine referred to, and was severely injured. Plain- 
tiff was an old, experienced railroad man, and was periectiy familiar 
with the movements of engines, and had frequently assisted in mov- 
ing engines in the same manner as this one was beîng moved. The 
work in which he was assisting was done in broad, open daylight 
The position of each engine was seen by him before he commenced, 
and he had equal opportunities of knowing, with the others, what- 
ever danger there might be incident to the work. In his testimony 
he says: "A. I went down in front of the two engines, or at least 
in front, and between the two engines. I could see both engines 
as I approached them, and their location." He was not directed or 
commanded to work at any particular place at the engine, and the 
position taken by him was of his own choice, and with the fuU knowl- 
edge of the fact that said engine, as it would be moved forward, 
would come doser to the one standing on the other track. There 
were some 30 or 40 men engaged in the work. The gênerai foreman 
and the roundhouse foreman were both présent when the flrst 
engine was removed from the turntable to make room for the dead 
engine, and the proof shows that they and others who assisted 
in its removal believed there was siufftcient space for the dead en- 
gine to pass without any diflculty. The plaintiff himself said he 
thought there was plenty of room to get between the two bumper 
beams of the two engines, but that, in the hurry and excitement of 
the occasion, he was "considerably confused," and that before he 
knew it he was made fast, and could not extricate himself. Indeed, 
the évidence tended to show that by the use of due care the plain- 
tiff could hâve escaped ail danger. We think it is clearly to be de- 
duced from the évidence that, whatever may hâve been the risks 
incident to the work, they were patent and obvions and were as- 
sumed by the plaintiff. Kohn v. McNulta, 147 U. S. 238, 13 Sup. Ct. 
298, and authorities therein cited; Eailway Co. v. Minnick (decided 
by this court at last term) 57 Fed. 362.^ On the facts of the case, 
the injury to the plaintiff was not caused by any négligence of the 
gênerai foreman, or of the foreman of the roundhouse. We are 
therefore of opinion that it was proper to direct a verdict for the 
défendant. The judgment is afflrmed. 



McGRATH v. TEXAS & P. RT. CO. 

(Circuit Court of Appeals, Flfth Circuit January 23, 1894.) 

No. 181. 

1. Master and Servant— Rtsks op Empi.oymbnt— Railroad Bridge. 

A railroad employé, who, when engaged In removing a wrecked trat^ 
goes upon a bridge whlch Is obvlously a new and temporary structure, 
the defects of which are patent, assumes the risk arising from such 
defects. 

2. Same— Négligence op Fellow Servaïtt— AVreck Master. 

A railroad employé, who is one of a gang of men employed to remove 
a wreck, camnot recover from the eompany for Injuries caused by the 

' 6 O. 0. A. 387. 
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ae^geiKJe o( the wredk masta:, who has charge of the wre<*dng car. 
î?p,Ur<»d Co. y. Baugh, 1? Sup. Ct 814, 149 U. S. 368, folio wed. 

Si Ërrôr to the Circuit Court of the United States for the North- 
ern Disijiictof Texas. 

Action" by John McGrath against the Texas & Pacific Eailway 
Comipaiiy:f6rpersonar injuries. Défendant obtained judgment 
Plaintiff bripgs error. 

Wendel gpence, for plaintiflf in error. 
T. J. Freeman, for défendant in error. 

Before McOORMICK, Circuit Judge, and LOCKE and TOUL- 
MIN, District Judges. 

TOULMm, District Judge. Thé facts disclosed by the testi- 
mony are that thé plaîntiff was a car repairer in the car denart- 
ment of the défendant; that one 'White was the foreman of the 
car department, in which was included the wrecking department 
of the company. White had authority to employ and discharge 
persons working; in that department, and did employ the plaintiff. 
There was a wrêck on defendant's road. White sent one Schmalz- 
reid and the lilalntiff and others tp the scène of the accident 
with a wrecking car, on which were a derrick and appliances with 
which to remove the wreck. Schmalzreid had charge of the wreck 
ing car ànd machinery while it was operated in remoTing the 
wreck, and wlule in charge of the work was caUed the "wreck 
master," ànd had expérience as such. The wrecking car was placed 
on a bridge, at the place of the wreck, which the évidence tended 
to show was defective and insecure. It had been damaged at the 
time of the récent wreck, and had been but temporarily repaired. 
TSie évidence also tended to show that, while the wrecking car 
was provided with sufficient and suitable ropes to secure and keep 
the derrick on the car in position, they were not properly fastened 
op used at the time of the injury complained of. The plaintiff 
was working on the car, and participated in handling the ropes, 
and had been so working for a day and a half before the injury 
occurred. The car and derrick toppled over, and he was severely 
injured. The évidence further tended to show that the injury 
resulted from Schmalzreid's négligence in placing the car on the 
bridge to do the work, when it was unnecessary to do so, and in 
not properly fastening the ropes to secure and keep the derrick 
in position. The gênerai charge of the court, to which the plain- 
tiff excepted, and now assigns as error, was as follows : 

"So far as the faulty construction of the bridge Is objected to by plaintiff, 
It was obviotisly a new and temporary structure, the def ects of which, so far 
a* tUey may hâve contrlbuted to the Injury of plaintiff, were patent, and 
open tp tiie eyes of the plaintiff. Under the évidence In this case, you are 
instruéted that plaintiff cannot recover tmder his allegatio'ns of négligence 
on the part of Schmalzreid, the wrecking master. You will therefore flnd 
for the défendant." 

The plaintiff also requested several spécial charges, which were 
refused by the court, and to which plaintiff excepted. 
We think the facts of this case bring it directly under the ruling 
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în tlie case of Eailroad Co. v. Baugli, 149 U. S. 368, 13 Sup. Ct. 
914, and of the case of Eailway Co. v. Eogers (decided by this 
court at the last term) 57 Fed. 378,* and that there is no error in 
the charge of the court, and therefore none in its refusai to charge 
as requested by the plaintiff. Judgment affirmed. 



HAILE'S CURATOR v. TEXAS & P. RT. CO. 

(Circuit CoTirt of Appeals, Fifth Circuit. Januaiy 23, 1894.) 

No. 167. 

CoMMOiT Casriers of Passbnqkks— Négligence— Iksanitt. 

Whepe a passenger on a railroad train receives no bodily Injury from an 
accident caused by the company's négligence, but Is made Insane by the 
excltement, hardship, and suffering resulting therefrom, the Company is 
not llable In damages therefor, since insanity is net a probable or ordi- 
nary resuit of exposure to a railroad accident. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action by the curator of James T. Halle, a lunatic, against the 
Texas & Pacific Eailway Company, for injuries to plaintiff's ward. 
Défendant obtained Judgment on exceptions to the pétition. Plain- 
tiff brings error. 

In his pétition the plaintiff In error (also plaintiflf in the lower court) avers: 
That on or about January 29, 1892, in Company with James T. Haile, his 
ward, he took passage on the passenger train of the défendant company, at 
Dallas, Tex., and paid fare, and provided tickets, for himself and his brother, 
to Bâton Rouge, La., in considération of which fare the said company con- 
tracted and bound Itself to convey them safely, and without delay and harm, 
to such destination. "That thls trip was undertaken under directions of a 
physician, who advised that rest, quiet, and change of scène would restore to 
full vlgor of mind and body the said James T. Haile, who had for some time 
previous been suffering from an attack of grippe, and was at this time, and 
in conséquence thereof, greatly depressed, mentally and physically, and in 
an intense nervous condition. That the greater part of said joumey had 
been accompllshed in safety, and without any bad effect upon the said 
James T. Haile, until on the next day, Jannary 30, 1892, about 8 a. m., when 
near the town of Robeline, La,, the said train was suddenly, and without 
warnlng, precipltated throngb a bïirning bridge, and was completely 
wrecked, and immediately after caught flre and was destroyed. That the 
shoek from the accident was so great that it hurled said James T. Haile from 
his seat to the floor, where he lay utterly helpless and prostrated by the 
shock, and unable to more. The train havlng in the mean time caught fire, 
petltioner was forced to carry his brother out of the car, and, on aecount of 
the marshy condition of the surrounding country, and his nervous and pros- 
trated condition, to place hlm on the roadbed, where he was in full view of 
the burnlng wreck, and in the midst of the wounded and dylng, whose cries 
and lamentations, added to his already intense nervous state, caused by the 
accident itself, threw him Into a state of excltement, so that petltioner, and 
those around hlm, were unable to control or quiet hlm. That his nervous 
state became greatly worse during the several hours they were forced to 
wait on the scène of the wreck for conveyance to the town of Robeline, 
where they were to wait for the relief train to be sent out by the railroad 
company. After a further delay of some hours, the relief train arrlved, con- 
sisting, as petltioner afterwards found, of what Is known as an 'emigrant 

*6C. aA.«fâ. 
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coftch,* ârtma by a frelght engine. The çoach was overcrowde^ wîth pas- 
sengers from, the wrecked train. The Seat» and other accommodations were 
of the erudeSt klittd, entaillng great dlscomfort and Inconrenience upon the 
passengers, and eapecially upon petltiooerîs ward, wha, In his exhausted, ex- 
cited, and oyei^rofught state of mind and body, was forced to use same. 
That the hardshlps, together with the constant and sndden Jerklngs and 
stopplngs of the train, caused by the engine used not belng properly con- 
structed for such pnrposes, or because It was improperly handied, kept peti- 
tloner's ward and the passengers In constant fear and excitement; and 
finally, on entering the company's yard In Alglers, La., the tt-aln on which 
was petltloner and bis ward was sùddenly and vloleûtly run into from the 
rear by a swltch engine, through the négligence of defendant's employés. 
The shoek was so violent as to knock petJtîoner's ward Ofif the seat, to the 
car floor, and cansed great exdtement among the passengers, who f eared an- 
other accident had befallen them. Now, petltloner allèges that slnee this 
tlme his ward has become tapidly worse, as a resnlt of the shock, excite- 
ment, and hardship he sufifered from the sald accident, and he is now insane, 
and confined in a betterlng house, wlth llttle or no hope of recovery; and he 
bas therefore beei^ Interdlcted, and petltloner duly appolnted his curator. 
Petltloner therefore allèges ànd charges that the présent state of his ward's 
mInd was causd and brought about by the^ injuries and sufEerlngs he under- 
went on account of the accidents and hardships aforesaid; and he allèges 
that the, sald accidents and injui'ies wçre- caused by the négligence of the 
défendant company, Its employés and agents, for the reason that, by the 
exercise of due care and caution in the management of Its road and the sélec- 
tion of agents, the sald accidents could hâve been avoided. That the sald 
rOad employed no track walkers to guard against such accidents, and to see 
that the road was, in proper condition, and safe for travelers on the compa- 
ny's trains, as It was in duty bound to do. And by reason of the fact that 
this section of the road was made up of wooden trestlework, which needed 
constant vigilance and care to keep It In safe condition, the bumlng of this 
bridge for hours before the acddent was évidence of gross négligence on the 
part of the company. That thè train to which the accident happened was 
running at a raté of speed that was dangerous and négligent, considering 
the character of the roadbed, and the fact that a dense fog obscured the 
View of the tralnmen. For thèse reasons, and for the conduct of the com- 
pany and its agents In the careless transporta tlon of petltloner and his ward, 
the sald company Is chargeable with gross négligence. Petltloner allèges 
and avers that for the pain, anxiety, and- loss of his mind, the expense he 
has Incurred, and in the future must ineur, petltioner's ward has been dam- 
aged in the sum of twenty-flve thousand dollars by the sald company." The 
défendant company, also défendant In error, excepted or demurred to the 
pétition on the following grounds: "Because sald pétition, on its face, shows 
no cause of action against défendant. Because, under the law, no right of 
action can arise for damages for the Insànity of a hUman being. Because 
sald pétition does not show any right to recover damages for Insanlty. 
Wherefore, défendant prays that thèse exceptions may be malntained. and 
plaintiflf's suit dismissed, wlth costs." The exceptions were sustained by 
the lower court, and judgment was rendered dlsmissing the suit. This ruiing 
Is assigned as error. 

W. B. Spencer and Charles Payne Fenner, for plaintiff in error. 
W. W. Howe and S. S, Prentiss, for défendant in error. 

Before McCOKMICK, Circuit Judge, and LOCKE and TOULMIN, 
District Judges. 

TOULMIN, District Judge (after stating the case as above). The 
flrst and third grounds of exception to the pétition are, in efEect, the 
same, and if they are Wèll taken thç judgment of the court below 
must be afQrmed. Thé plaintiff clainis damages for the pain, anxi- 
ety, and loss of mind aUeged to hâve been suflered by his ward, 
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James T. Haile, and avers that tMs state of said Haile's mind, wMch 
is now one of insanity, "was caused and brought about by the 
injuries and sufferings he underwent on account of the accidents 
and hardships" complained of. He avers that the shock of the 
accident was so great as to hurl Haile from his seat to the floor 
of the car, where he lay prostrated by the shock. A shock is a 
sudden agitation of body or mind. It may affect the body or mind. 
The pétition avers that Haile lay helpless and prostrated, but 
whether from a bodily or mental shock is left somewhat uncertain 
by the averments of the pétition. The shock averred may reason- 
ably be construed to mean the one or the other. But there is no 
charge that any bodily injury was sustained by the shock, and no 
clalm for damages for any such injury. The charge is that Haile's 
insanity was caused and brought about by the injuries and suffer- 
ings he underwent on account of the accidents and hardships com- 
plained of ; and the daim for damages is for the pain, anxiety, and 
loss of his mind, and the expenses incurred and to be incurred inci- 
dental thereto. The learned counsel for the plaintiff concèdes "that 
pain and anxiety of mind the law cannot value, and does not pré- 
tend to redress, when the unlawful act complained of causes that 
alone." They say that the plaintiff, in this case, is not seeking to 
recover for the mental pain or anxiety of his ward, but for his 
insanity, — the loss of his mind, — and they présent to the court 
an able argument to show that "the two are entirely separate and 
distinct phenomena," They contend that insanity is not to be 
"placed in the same category with such trivial mental phenomena 
as mère anxiety and worry." They say, "It is a disease of the 
mind, and the law could as well weigh and détermine the damage 
a man has suffered by the loss of his mind as it could the loss of 
his leg, or of the power of sight," etc. It is not necessary for us 
to décide the question raised by this contention, which is whether, 
under the law, any right of action can arise for damages for the 
insanity of a human being. The question we are called on now 
to décide is whether the facts set forth in the pétition show any right 
to recover damages for insanity, as is therein claimed. That ques- 
tion we wUl proceed to consider. 

The négligence of défendant, as chargea, being admitted by the 
«xceptioDS, the question ds, was that négligence the proximate cause 
of the injury complained of? It is well settled that the damages 
sustained by a wrongful act must be the natural resuit of the act,— 
such a conséquence as, in the ordinary course of things, would flow 
from it As expressed by some of the authorities, "Proximate dam- 
ages are those that are the ordinary and natural results of the 
négligence, such as are usual, and might therefore hâve been ex- 
pected." "Eemote damages are such as are the resuit of an acci- 
dentai or unusual combination of circumstances, which would not 
be reasonably anticipated, and over which the négligent party had 
no control." Ewing v. Eailroad Co. (Pa. Sup.) 23 Atl. 340 ; Commission- 
ers v. Coultas, L. E. 13 App. Cas. 222; Cooley, Torts, 69; 2 Thomp. 
Neg. 1083. The contention is that the insanity for which damages 
-are claimed was caused by the excitement, hardship, and suffer- 
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ing ■whidk resulted from the accident According to the gréât cur- 
rent of modem médical authorities, insanity is a disease, — a disease 
of the mind,— the existence of which is a question of fact, to be 
proved, just as much as the possible existence of any other disease. 
As said byDaion, C. J., in Feltert Case, 25 lowa, 68, "That insanity 
is the existence of mental disease, both medicine and law now rec- 
ogni^e»'' WhUe the défendant, as a common carrier, had reason 
to anticipate that au accident wonld cause physical in jury, and 
would produce fright and excitement, it had no reason to antici- 
pate that the latter would resuit in permanent injury, as a dis- 
ease of the mind, or any other disease that might be caused by 
"excitement^ exposure, and hardship sometimes incident to travel. 
If the disease was not likely to result from the accident, and was 
not one which the défendant could hâve reasonably foreseen, in the 
light of the attending circumstances, then the accident was not 
the proximate cause. The défendant had no reason to anticipate 
that the resuit of an accident on its road would so operate on 
Haile's mind as to produce disease,-^the disease of insanity,— 
any more than that the exposure and hardships he suflered 
would produce grippe, pneumonia, or any other disease. He sus- 
tained no bodily injury by the accident, so far as the pétition shows; 
but it caused a shock and; an excitement, which, under his peculiar 
mental and physical con^tion at the time, resulted in his insanity. 
The défendant owed him the duty to carry him safely, — not to in- 
jure his perSon by force or violence. It owed him no duty to pro- 
tect himi f ijbm fright, excitement, or from any hardship that he 
might subsequently suffer because of the unfortunate accident. The 
case of ScheflPer v. Railroad Co., 105 U. S. 249, was where, by rea- 
son of a eoUision of railway trains, a jpassenger was injured; and, 
becoming thereby disordered in mind and body, he, some eight 
months th^eafter, coramitted suicide. The court held, in a suit 
by his Personal représentative against the railroad company, that, 
as his own act was the proximate cause of liis death, there could be 
no recovery. In the opinion the court said: 

"The suicide of Scha£fer waa not tlie resuit naturally and reasonably to be 
expected from the injury received on the train., * * * His Insanity, as a 
cause of his final destruction, was as little the natural or probable resuit of 
the négligence of the railway oflacials as his suicide, and eacli of thèse are 
casual or unexpected causes Intervening between the act which Injured him 
ajid his death." 

There was no error in the ruling of the circuit court, and the judg- 
ment is afflrmed. 



GBEENWOOD et al. V. TOWN OF WHSTPORT. 

(District Court, D. Connectlcut. March 8, 1894.) 

No. 915. 

1. MUNICTPAL COEPOBATlONS^NBQJyiaENCB— DbAWBEIDGES. 

Défendant town assumed , the obligations of a private corporation char- 
tered to construct and maintaln a drawbridge across a navigable ëtream. 
Neither the corporation' nbr the town was required by law to operate the 
draw in such bridge, but after a time the town undertook such opération 
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by a draw tender appointed flrst at a town meeting and afterwards by it» 
selectmen. 'Held, that the town, having voîuntarily assumed the obliga- 
tion of operating the draw, is liable for the conséquences of its négligence 
in such opération. 

2. Same — Action for. 

The rule that a private action will not lie against a town for the neglect 
of a public duty Is confined to the case of public governmental duties; 
whlle the obligation, voîuntarily assumed, of operating a draw In a draw- 
bridge is a mère private corporate duty. 

8. Abmibaltt— Maritime Torts— Dbawbhidges—Towns. 

An injury to a vessel from négligence In operating a draw in a draw- 
bridge Is a maritime tort, and a court of admlralty will entertain an ac- 
tion against a town therefor. 

4. Municipal Corporations— Négligence — Drawbridges. 

A town maintained and operated a drawbridge across a stream- which 
was navigable only at high tlde. Libelant's barge approached the bridge 
about high water, and slgnaled for the opening of the draw. The draw 
tender was absent, and one of the selectmen undertook to open the draw; 
failing in his attempt, he discovered that it was locked undemeath, and 
he then procured a boat, and opened the draw. In the mean time the 
barge had been delayed about half an hour, the tide had fallen some six 
inches, and, while passing through the draw, the barge struck on the bot- 
tom, and sank, suffering serious injury. SeW, that there was négligence 
on the part of the town. 

6. Same— Contribdtory Négligence. 

The proper course of the barge was straight through the middle of 
the draw. She sunk diagonally across it, and witnesses for the town 
testified that her master's négligent steering turned her bow to staiboard, 
and caused her to strike the pier. The master denied that he so steered 
her, and testified that her wheel touched bottom, causing her to strike 
her port bilge; and her bow took a shift to starboard when the engines 
were reversed. The shipwright who repaired her testified that her port 
side was broken, but that she had struck nothlng on the starboard side. 
iBelâ; that she was properly navigated through the draw, and the master 
was not négligent. 
6, Samb— Bbaching. 

Nor was he négligent in attempting to pass through the draw notwith- 
standlng the fall of the tide, where it appeared that he could neither go 
back nor turn around, and that it was dangerous to ground the barge on 
the flats, on account of rocks which would go through her bottom. 
1, Same — Dnlicbnsbd Mastbr. 

As there was no négligence on the master's part contributing to the 
Injury, the fact that he had no pilot's license is no défense to the town; 
especially where it was shown that he had passed the draw several times 
before, and had examined the channel at low water in a skiff 

In Admiralty. Libel by Sylvester Greenwood and others against 
the town bf Westport Decree for libelants. 

Carpenter & Mosher and Samuel Park, for libelants. 
G. E. IngersoU and Carter Thompson, for défendant. 

TOWNSEND, District Judge. This is a libel in personam against 
the town of Westport, in the district of Gonnecticut, to recover dam- 
ages to the steam barge Hebe, alleged to hâve been caused by the 
négligence of said town in not seasonably opening a drawbridge 
across Westport river, by reason whereof said barge was delayed 
until she was carried away by the ebb tide, and struck the bottom, 
and sank. The défenses are déniai of négligence, and déniai of lia- 
bility even if there was négligence. The question of jurisdiotion ha» 
v.60F.no.4— 36 
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alreadyi.been presented upon exceptions, and decided adveisely to 
the défeiidaût 53 Fèd. 824 ' 

The'deféildant town is located on the banks of Weatport river, 
which is navigable for steam barges such as the Hebe only at or 
about Wgli tide. In said town, and some 250 to 300 feet above said 
drawbridge, are certain stores and wharves. At a short distance 
beyond this point the river becomes a mère shallow stream, and 
is not navigable. A drawbridge vs^as originally built across said 
river at the point where the présent bridge is located, nnder a char- 
ter granted in 1796 to a private corporation. Said charter 
provided that the company should make a draw in said bridge "sufiS- 
cient to accommodate aH the navigation which may pâss up and down 
said riv;er," but nothing was said about operating said draw. In 
1857, said corporation abandoned said bridge, and the défendant 
town then t»ok charge of; and has ever since maintained, it. No 
obligation was ever imposed; upon àny one to operate said draw, 
and, down to 1880, the jpéfsons in charge of vessels pâssing through 
said bridge opened and shut said draw. In 1880, complaint was 
made that persons passing through said draw did not faSten it prop- 
erly, and a draw tender was appointed at the town meeting to take 
care of the draw. Aiter that time a draw tender was appointed 
at every ànnual town meetuig until recently, when the selectmen 
took charge of the matter, and employed the draw tender. Such 
draw tender, with the aid of the selectmen and others^ has opened 
the draw since 1880, and hàs been paid for such services by the 
town. It does not appear that any notice of the proposed appoint- 
ment of such draw tender was inserted in the waming of such meet- 
ings, but this does not seem to be material, for, even if such notice 
might originally hâve been necessary, the action of the town and 
of its selectaien since 1880 would constitute a ratification of such 
appointment. Town of Eocky HUl v. HoUister, 59 Conn. 434, 22 Atl. 
290. A further reason why this point is not material is to be found 
in the fact that the alleged omission to act, or acts of misfeasance, 
occurred on this occasion when the draw was in the charge of the 
first selectmen and agent of the town. The town of Westport has 
never been required by any législative act to provide an attendant 
to operate said draw. In other cases where such opération is re- 
quired, a spécial provision to that effect has been inserted in the 
charter for such bridge. The town has provided varions kinds of 
draws at said bridge. The présent one was put in some years ago. 
It is a substantial iron draw, which swings in the arc of a circle, 
is fastened at the ends, and is so locked, when closed, that it can 
only be opened by a person who understands how to operate it. The 
cojhmerce aboyé said bridge is conflned to a few vessels delivering 
ooal at the wharves aforesâid in the town of Westport. 

On the evening of October 27, 1891, said steam barge Hebe, 97^ 
fefct long and 17^ feet beam, and drawing about 6 feet 4 inches, with 
Sylvester Greenwood, her master and owner, in charge, having 205 
tons of coal on board, coilsigned to Taylor's dock, just above said 
drawbridge, reached Saugatuck, some distance belôw Westport, 
on said Westpiort river, and lay there ovemight. On the following 
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morning, at about quarter past 7, she started for Taylor's dock. 
It was a fair day, and there was a moderate wind from the north- 
east. She passed through the lower bridge on said river, and, when 
about half a mile below the upper drawbridge, where the accident 
occurred, Greenwood commenced to blow his whistle as a signal to 
open the draw, and kept up the signaling for a considérable time, 
and until he was close to said draw. Greenwood was an ex- 
perienced navigator, and had charge of and managed the barge. 
He had been up this river with simUar loads of coal on four or flve 
previous occasions, and was familiar with the channel, and the 
course and current of the river, and the bottom. He knew that, 
in order to get through said draw, it would be necessary to reach 
it when the tide was rising, or at about high water, which would be 
between 8 and 9 o'clock. It was the first day of the apogée tides. 
He had always heretofore found the draw open when he reached 
it, or within a couple of minutes thereafter. The draw tender was 
not at the drawbridge that morning before or at the time of the 
accident. 

The facts stated above are admitted or proved. ■ As to the state 
of the tide, and the time when the barge neared the draw, and what 
then occurred, there is the usual irreconcilable conflict of testi- 
mony. Samuel B. Wheeler, the town agent and first selectman, 
having heard the signais to open the draw, came down on the bridge, 
and, having secured the assistance of several persôns, tried to open 
the draw. The lever would not move, as the draw was locked under- 
neath. They got a boat, unlocked the draw, and finally succeeded 
in opening it. Meanwhile the barge had slowed up, and was wait- 
ing at a distance of about 75 feet from the drawbridge. When it 
was opened, she came up into the draw, and, in attempting to go 
through, and when about half way through, struck and sank. By 
reason of this stranding, her timbers and sides were broken, and she 
was badly twisted and strained. The libelant claims that he was 
delayed about three quarters of an hour by reason of the négligence 
of the défendant in failing to open the draw, and that, while there 
would hâve been an abundance of water if the draw had been sea- 
sonably opened, the tide had so fallen while he was kept waiting 
that, when lie got up into the draw, it was impossible to pass 
through. The défendant dénies that it was négligent, and claims 
that the libelant was not delayed ; that the Hebe did not reach the 
drawbridge until the tide was so low that she could not bave passed 
through; that the libelant was incapable and reckless and "in- 
toxicated or rattled," and so steered the barge improperly; and 
was négligent in not laying his vessel on the mud flats, instead of 
trying to pass through; that the défendant was not bound to open 
the draw; and that it would hâve been better for libelant and the 
public travel if défendant had not opened it. The défendant further 
shows that neither the libelant nor his engineer was properly li- 
censed. The question as to the obligation of the défendant to 
operate said draw, and its liability for négligence, will be discussed 
later. 
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AssuaiiUng such obligation tô exist, was the town négligent? The 
only tiiiàé wheii said river was navigable for ordinàry vessels on 
said da^ at said drawbridge was at or âbout high watërî. At that 
time the d^aw was loeked^ and fastened at the erids. The draw 
tendeJ? was away. While the tbwn agent and the persons assisting 
him were opening the draw, the Hebe was delayed for a considér- 
able tîmé,'ànd when she strnck, half way through the draw, the tide 
had fallen at least six inch^. It seems to me clear that the town 
was négligent, and that the injury complained of resulted f rom such 
negligénee* The town having maintained said drawbridge, under 
the charter ôf 1796, which provided that there should be a draw 
therein èufficient to accommodate ail the navigation which should 
paBS u|p itnd down said river, and having voluntarily âssumed, since 
1880, the opération of ëaM dravs^, failed to exercise the degree of 
care proportioned to the responsîbUity assumed and the dangers in- 
volved which thé law reqnires under such circumstanees. Pennsyl- 
vania R Co. v. Centrai B. Ot), of New Jersey, 59 Fed. 190, afflrmed 
Id. 192; Wiggins v. Boddington, 3 Car. & P. 544; Blanchard v. 
Steambôat Co», 59 N. Y; 292; In re Pratt, 24 Fed. 335^ 25 Fed. 799; 
Edgerton v. Màyor, 27 Fed. 230 ; Weisenberg v. Town of Wihneconne, 
56 Wis. 667, 14 N. W. 871. 

The next question is, w£tà the libelant négligent? The only char- 
ges of négligence supported by évidence are in not laying the barge 
on the flatSj and in navigatuig her in the draw. The «prépondér- 
ance of testimôny as to the faU in the tide when the barge struck, 
together with the other évidence as to the time of high water, 
shows that the barge could hâve gone through the draw if she had 
not been delayed. Guyer, one of defendant's witnesses, thinks it 
took half an hour to open thé draw. Kemper, another ôf defend- 
ant's witnesses, says the tide appeared to hâve fallen sis inches or 
more when the barge struck. Even the absent draw tender, who 
swore there waà not water enough to go through, adnlits that the 
average tide under the draw rises and falls about six feet, and 
that when you can get ovêr the shoal ground below, and to the 
bridge, you can get through. It is claimed that when libelant 
foùnd the tide had begun to fall, and the bridge was not opened, 
he should hâve backed out and lain on the flats for another tide, 
as he had doUe on a former occasion. The libelant daims that 
he thought he 'éttùld get through, even then; that he could hâve 
done so if he had had an inch more water; that he had been within 
75 feet of the draw for 20 minutes before the tide began to fall; 
an-d that he could neithet* turn around nbr back out with safety. 
ïn this statemeht he is Supported by the testimôny of several wit- 
nesses. Guyer testified thkt, although it was ail soft bottom be- 
low a certain àock, which extends about 250 feet below the draw- 
bridge, yet thàl a boat which lay on the bottom anywhere between 
said dock and sàid Taylor's wharf would be in a dangerous condi- 
tion. He also stated that there would be a great deal of difflculty 
in laying a canal boat, ail the way up the river, as, if it gets on a 
stone, the stone will go through it. Other witnesses explain that 
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the danger lies in the fact tïiat in the channel and on the flats there 
are rocks which would make a hole in the bottom of a vessel. 

ïhe other daim of négligence is in steering the vessel in the 
draw. It is agreed that the proper course is straight through the 
center of the draw. It is further agreed that, after the barge had 
struck, she lay across the draw in a diagonal position. The libel- 
ant claimed that thia swinging was caused by the Hebe striking 
her port bilge, owing to the eatching of her wheel in the mud when 
in the best water in the draw, and that, as her engines were re- 
versed, her bow shif ted over to starboard. In this clatm he is sup: 
ported by Buckley, one of defendant's witnesses, who had been in 
the coastlng business for 30 years, and who testifled that the barge 
■"looked as though she might hâve caught her stem on the west 
side, and her bow swung around against the pier." And Mr. 
Wlieeler, the selectman, who was on the bridge when the barge 
grounded, testiûes that she entered the bridge about in the center 
of the channel, and that, in his judgment, the boat was steered so, 
or rather went so, that she struck the abutment, but that he did 
not know what part of the barge flrst struck; she might hâve struck 
flrst amidships, or on her port quarter. The défendant claims that 
the libelant tumed the bow of the barge to starboard too soon, 
and caused her to bring up on the foundation stones of the abut- 
ment. The e^àdence upon the hearing to this effect was largely 
based upon conjecture. But, after the hearing, the déposition was 
taken of one Gokey, the shipwright who repaired the Hebe after 
the accident He stated that ail the damage was on the port side, 
and that it appeared from the broken planking and splintered and 
slivered floor timbers that she had grounded or stranded on that 
side, and that her starboard side was down, making a twist, and 
that there was no chafe on the starboard side. This testimony, if 
true, should outweigh the other testimony, for it would be impossi- 
ble to say, from the movements of the boat, just as she struck, 
or from her position after she stranded, which of the conflicting 
claims was correct. I am therefore disposed to accept this testi- 
mony, which directly confirms the theory of Capt Buckley, the wit- 
ness for the town, whose testimony bas already been referred to, 
and also supports the claim of libelant. There is no évidence that 
the libelant ported his wheel, so as to throw the bow to starboard. 
For thèse reasons, I am of the opinion that the évidence shows that 
the libelant did not contribute by his négligence to cause the dis- 
aster. 

Purthennore, while there is no évidence to justify the charge that 
the libelant was drunk, yet if, as is claimed, he was rattled, and 
for that reason did not use as good judgment as he might otherwise 
hâve used, this is not a défense which ought to avail the défendant 
in this case. It is well settled that if a plaintiff acts erroneously, 
through excitement induced by defendant's négligence, or adopta 
a perlions alternative in the endeavor to avoid an injury threatened 
by such négligence, he is not guilty of contributory négligence, as 
a matter of law. "And even though the injured person might hâve 
■escaped the injury so brought upon him but for his hasty and mis- 
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taken oo»duct in the face of danger, yèt defendant'a négligence is 
the sole jnridlcal cause of the injury, and plaintiff's errer of judg- 
ment only its condition, when plaintifl was placed in the position 
of danger tdthout previous négligence on his own part." 4 Am. & 
Eng. Enc Lë.w, 48, and: cases cited. Hère the libelant had been 
unreasoûttbly delayed,— slowing up and backing his boat in a nar- 
row, shallow channel, witii. a falling tide; unable to go backward 
or for^ard, — ^until it becanie a donbtful question whether he could 
pass through to his destination or must be stranded. If, under 
thèse circumstances of péril, he may hâve failed to take what sub- 
séquent eyents show might hâve been a wiser course, the error was 
one in extremis, and was tôt a fault. The ThingvaUa, 10. C. A. 
87, 48 Fed. 764; The Chatliam, 3 O. 0. A. 161, 52 Ped. 396. Thèse 
considérations seem to dispense -with the necessity of guessing out 
the tfutJi from the mas» of conflicting testimony as to the time 
when the barge reached the draw, the duration of tiie delay, the 
hour ol high water, the alleged conversation with bridge tenders 
and sélectmen, etc. It is admitted that the tides are irregular, and 
that the almanac is not a safe guide. The facts found adversely 
to the tûwn, and which hâve seemed alone décisive upon the ques- 
tion- of négligence, hâve either been proved by its witnesses or by 
other nnquestioned évidence. I conclude, upon uncontradicted or 
incontrovertible évidence, that the libelant was delayed at the draw, 
at or.about high water and thereafter, for such a length of time 
that the tide had fallen so far when he attempted to pass through 
that be stranded, and tiiat such delay was inexcusable and unrea- 
sonable at the only time of day when such vessels could pass through 
said draw. 

Assuming the côrrectness of the conclusions of fact aJready stated, 
ihere reiùains tôt considération the effect of the failure of the libel- 
ant to Obtain for himself a license as pilot, or to hâve some other 
person, so licensed, on boârd of said barge. "The mère omission of 
any or ail of the safeguards provided by the fédéral and state légis- 
latures àâd the boards authorized to ordain and make laws upon the 
subject, and a disregard of the laws of the sea, or of the waters upon 
which the vessel may be, do not, per se, place a vessel thus derelict 
out of the protection of the law and at the mercy of a wrongdoer, 
and necessarily leave her remediless for injuries sustained while 
thus inattentive to laws enacted to secure greater safety in the navi- 
gation on the high seas and navigable rivers. The most that can be 
claimed is that a noncompliance with légal régulations may author- 
ize a presumption, in the absence of évidence, that a collision may 
hâve resulted from other causes; that it was attributable to said 
noncompliance and the absence of the statutory précautions. If 
there is évidence tending to prove that a collision, and conséquent 
injury, were caused solely by other means, or the négligence or 
wrongful acts of others, it becomes a question of fact, and the cir- 
cumstance that the injured vessels were not manned, or did not 
carry the lights or take the course prescribed by law for vessels in 
the same situation, is to be considered as one of the circumstances 
to be taken into considération in determining the liability of the 



GEEENWOOD V. TOWN OF WESÏPOBT. 567 

parties, but not as of itself necessarily in ail cases controlling or dé- 
cisive." Blancliard v. Steamboat Co., 59 N. Y. 292, 296. The Far- 
ragut, 10 Wall. 334. In cases of collision, "it is to be presumed 
agatnst a vessel which, at the time of the collision, is in violation of 
a statutory rnle tntended to prevent collisions, that her fault was 
at least a contribntory cause of the disaster, and that the burden 
rests upon her of showing, not merely that her fault might not hâve 
been one of the causes, or that it probably was not, but that it could 
not hâve been." Judge Wallace, in The Bolivia, 1 C. C. A. 221, 49 
Ped. 169. The Pennsylvania, 19 Wall. 125; Belden v. Chase, 150 
U. 8. 674, 14 Sup, et 264; Richelieu & O. Nav. Ck). v. Boston Marine 
Ins. Co., 136 U. S. 408, 422, 10 Sup. Ot 934. That the engineer had 
no llcense certainly did not contribute to cause the injury. It seems 
to me clear, also, that the violation of the statutory rule as to a 
pilot could not hâve contributed to cause said injury, for the fol- 
lowing reasons: The libelant was an experienced navigator, and 
had been through this bridge on several occasions under similar cir- 
cumstances. He had examined the channel at and about the bridge, 
at low water, in a skiff. Clearly, upon a showing of thèse facts, 
he would hâve been entitled to receive a llcense as pilot But such 
license to him, or the présence of any licensed pilot, could not hâve 
prevented the disaster, provided she stranded, as the prépondérance 
of évidence proves, by reason of her wheel strjking the mud in the 
center of the channel. Nor would a licensed pUot hâve been justi- 
fied in attempting, or required to attempt, to turn around or back 
out, and lie in the river or on the flats below, if it was either unsafe 
to lie on said flats or impossible to turn around or back ont, when 
it was too late to pass through by reason of the falling tide. If there 
was any error, which does not seem to be the case, it was an error 
of judgment But, even if there had been such an error under such 
circumstances, it would not hâve been négligence. The Thingvalla, 
supra; The Chatham, supm; The E. A. Packer, 49 Fed. 92; The 
Havana, 54 Fed. 201, and cases cited; The Havilah, 1 C. C. A. 519, 
50 Fed. 331. In The Pennsylvania and The Bolivia^ supra, it ap- 
peared that the violation of the statute waa a fault, and that it 
probably contributed to cause the collision, and therefore the rule 
above stated was applied. But in Bentley v. Coyne, 4 Wall. 511, 
The Farragut, 10 Wall. 334, and The Chatham, 3 C. C. A. 164, 52 Fed. 
396, it is held that where a péril is impending, or where the danger, 
caused by a party in fault, is such as to induce a mariner of ordinary 
sklll and compétent knowledge to conceive it to be inévitable, the 
violation of a statutory rule is an error, and not a fault. The lan- 
guage of Mr. Justice Bradley, in The Farragut, 10 Wall. 338, seems 
to be peculiarly appropriate to this case. He says, citing the act 
of congress for the protection of navigation : 

"But it would be against aD reason to contend that the master or owners 
of a vessel should be made liable for the conséquences of an accident by 
reason of not having a spécial lookout, where the collision or loss could not 
hâve been guarded against by a looliout, or where it is clear that the ab- 
sence of a looljout had nothing to do in causlng it. * * * We are not 
to shut our eyes and to accept blindly an artiflcial rule which is to déter- 
mine, In ail cases, whether the navigator Is liable to the charge of negli- 
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gence incfansing any loss sl^s dAmage that may happen. A lookout îs only 
one of tbe many précautions whicb a prudent navigator ought to provide, 
but It !s not Indispensable where, from the clrcumstances of the case, a look- 
out could not possibly be of any service. * * * It is perfectly évident 
that the absence of a spécial lookout had nothing at ail to do with the hap- 
pening of the accident, and therefore it can hâve nothing to do wlth flxing 
the liabllîty of the parties." 

The question now presented is whether the town of Westport, 
being under a statutory obligation to main tain this highway and 
bridge over a navigable stream, but under no obligation to opéra te 
said drawbridg^ having Voluntarily operated it for 10 years, and, 
on the day of this accideîit, the bridge tender being absent, having 
undertaJcien, through its first selectman and others, to operate said 
draw, and having been négligent therein, is liable to this libelant 
for damages suffered by reason of such négligence. One branch of 
the question involved was raised and discussed upon exceptions to 
the jurisdiction, and was decided adverisely to the défendant 53 
Fed. 824. But the forcible and ingénions argument of counsel, after 
hearing'On the merits, has seemed to call for a considération of the 
whole question in the light of the facts developed at the trial. The 
allument of the senior counsel for défendant asserts, and proceeds 
upon the aâsumption, that the breachof duty complained of consista 
in an toaiœion or neglect to perform the public duty of opening a 
draw, and that this duty could only resuit from the duty imposed 
by the General Statutes of Connecticut upon the town of Westport 
to maintàin in proper condition the highways and bridges of the 
State within that town, and that the défendant town cannot thus 
be held liable for such négligence in the absence of a statutory «pro- 
vision to that effect., The libel merely alleged that said drawbridge 
was part of a public highway crossing public navigable waters of 
the United States, and as such was in aie care, control, and manage- 
ment of the défendant. The breach of the duty complained of was 
the négligent failure of the town to open said draw, or négligence 
in its control and opération; It was not claimed that there was any 
public duty or obligation to operate sâid draw arising from any gên- 
erai statute or other législative act. On the contrary, the counsel 
for défendant who tried the cause proved upon the trial, and claimed 
in his argument and brief, that the défendant town in 1857 volun- 
tarily assumed the obligations of a charter granted in 1796 to a turn- 
pike Company, that neither said company nor said town was ever 
under any obligation, by législative act or otherwise, to operate said 
draw, and that, down to 1880, said draw had always been operated 
by the persôns passing through it in vessels, but that in 1880 the 
town voluntarily employed a draw tender to operate it. There is 
no statute requiring towns to open or close drawbridges, or to pro- 
vide draw tenders therefor, and it is admitted that, where a draw 
tender is required, such requirement is uniformly provided for by 
charter. Inasmuch, therefore, as there is an express; statutory obli- 
gation resting upon towns to maintàin highways for public travel, 
and none in référence to the opération of drawbridges, the légal po- 
sition of the town in référence to the two matters is nedessarUy radi- 
cally différent It is well settled that the liability of a municipal 
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corporation created by charter is greater than that of involuntary 
quasi corporations, such as towns. Dill. Mun. Corp. § 961. It is 
settled in Massachusetts that, where public or govemmental duties 
are imposed by statute upon a town or other quasi corporation solely 
for the beneflt of the public, such corporation is not liable to a 
private action for neglect in the performance of such corporate duty, 
unless such action is given by statute. HiU v. Boston, 122 Mass. 
344. And it has been held in Connecticut that a municipal corpora- 
tion is not liable for the négligent performance of a strictly govem- 
mental duty. Hewison t. New Haven, 37 Conn. 475; Jewett t. New 
Haven, 38 Conn. 368. That such exemption from liabUity is not in 
harmony with the gênerai rule of liability in this country, nor with 
the décisions of the fédéral courts, is settled by the repeated adjudi- 
cations of the suprême court of the United States. Barnes v. Dis- 
trict of Columbia, 91 U. S. 540, citing Jones t. New Haven, 34 Conn. 
1; Evanston v. Gunn, 99 U. S. 660; Chicago v. Eobbins, 2 Black, 
428 ; Nebraska City v. Campbell, Id. 590 ; Weightman v. Corporation of 
Washington, 1 Black, 50; City of Détroit v. Osborne, 135 U. S., at 
page 498, 10 Sup. Ct. 1012. See, also, Patton v. Montgomery, 96 Ind. 
131 ; City of Goshen v. Myere, 119 Ind. 196, 21 N. E. 657. But for the 
présent considération of this question it will be assumed that the féd- 
éral courts are bound herein to follow the décisions of the highest 
court of this state. 

In view of the further claim of the défendant that, if no statu- 
tory obligation was imposed upon the défendant to operate said 
draw, it cannot be liable for négligence, because it was without 
légal power to maintain or manage it, it becomes important to con- 
sider the powers of the town, the character of the acts undertaken 
by it, and the rules of law applicable thereto. It wiU not be de- 
nied that the duty of operating the draw is one which might hâve 
been imposed upon the town by the législature, just as the duty of 
building drawbridges across navigable streams has been imposed by 
the act of 1880. Escanaba, etc., Co. v. City of Chicago, 107 U. S. 
678, 2 Sup. Ct. 185; Miller v. Mayor, 109 U. S. 385, 3 Sup. Ct 228; 
Weisenberg v. Town of Winneconne, 56 Wis. 667, 14 N. W. 871. A 
town has the power to acquire and hold ail such property as may be 
reasonably necessary for those purposes of municipal government for 
which it exists. Dill. Mun. Corp. § 562, p. 657; White v. Stam- 
ford, 37 Conn. 578. And "towns may make such régulations for 
their welfare, not concerning matters of a criminal nature, nor ré- 
pugnant to the laws of the state, as they may deem expédient." 
Gen. St. 1888, p. 31. Under such authority, the town of West- 
port acquired said bridge and draw, and at its town meetings, and 
through its selectmen, provided for the appointment of a draw 
tender and the management of said draw. Towns are required to 
build and maintain ail necessary highways and bridgea within their 
limits. The town, having assumed the construction and maintenance 
of a bridge at this point, will not now be allowed to claim that it 
is not required to maintain it Village of Marseilles v. Howland, 
124 m. 547, 16 N. E. 883; Eequa v, City of Eochester, 45 N. Y. 129. 
As already seen, under ihe statute of 1873 it was further enacted 
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that no bridge without a draw shojlld be built or maintained acros^ 
any waïèi? navigated by open or deck vessels. Under thèse cir. 
cnmstabce^ I do not see how it can be claimed that the town had 
no powei-to détermine whetber it would i)ermit its draw to be man- 
aged and operated by its own agent, or would leaye it to be oper- 
ated, as formerly, by any irresponsiblç person who might bave occa- 
sion to ï>a8S through it If it bas thus undertaken to manage its 
property; it should not now be allowed to daim that suck under- 
taking wAs nnautkorized or ultra vires. Williams t. Cummington, 
18 Picki 312; Mayor v. Skeffldd, 4 Wall. 189. AU the cases cited 
by defend^int^ upon the daim of ultra vires, to show that the town 
cannot be held liable for the négligence of its agents, are where acts 
were ddne, or contracta niade, whiqh were necessarily whoUy out- 
side ot the corporate powers of the town, — such as, appropriatiiig 
money from the treasury of the town to pay bounties to inhabitants 
of thè town drafted for the war, or to such substitutes as they 
might furnish, or for a Fourth of July célébration; or the expend- 
ing of taônèy by a coflunittee for a certain purpose beyond the 
amount specifically appropriated for such purposes in the town meet- 
ing. The question of liabUity in sudi cases is govemed by an en- 
tirely différent principle from that applied in actions ex delicto. 
Dill. Muni Corp. § 971; Sait Lake Oity v. Hollister, 118 U. S. 256, 
6 Sup. et. 1055. If the wrongful act be not wholly ultra vires, 
then the corporation is liable for such négligence. DÛl. Mun. Corp. 
§ 968, and cases. The gênerai rule is weU settled that a municipal 
corporation is liable for the négligence of its agents or oflficers in 
référence to matters within the gênerai powers of the corporation, 
though not speciflcally conferred. Id. §§ 971, 979, 980. In Weisen- 
berg V. Towû of Winneconne, supra, the suprême court of Wisconsin 
says, iii référence to the management of a drawbridge by the défend- 
ant town: !"The town had the right to assume such power, right, and 
duty ; and, tais being so, the town is liable for neglect of such spé- 
cial duty, as any corporation or individual would be under the same 
circumstances." And in the carefuUy considered case of Houfe 
v. Town of IWton, 34 Wis. 608, where a town sought to escape lia- 
bility for injuries caused by the insuflciency of a bridge over a nav- 
igable stream, on the ground that it was not a lawf ul structure, 
Ohief Justiide Dixon held that the inaintenance of such bridge was 
within the scopeiof the corporate powers of said town, and that said 
bridge having been adopted by said town, it was estopped to set 
up such défense. See, also, Mayor v. Sheflaeld, supra. If thèse con- 
clusions be correct, therecan be no question that the town is liable 
for négligence m the exercise of this power in the same way, and 
to the same «estent, as a private corporation exercising such powers. 
"Municipal iaamianity does not reach beyond goverumental duty." 
: Judge Pardeey lu Weed v. Borough of Greenwich, 45 Conn., at page 
183. It is dettled that a private corporation would be liable under 
such circumstances. Pennsylvania B. Co. v. Central É. Co. of New 
Jersey, supra;; Blanchard v. Telegraph Co., 60 N. Y. 510; In re 
Pratt, 24 Ped. 385, 25 Ped. 799; The Gity of Eichmond, 43 Fed. 85. 
In voluntarily assumlng such undertaking, the town is held to im- 
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pliedly contract for tlie exercise of due care, and that it will re- 
spond in damages resulting from négligence therein. City of Gai- 
veston T. Posnainsky, 62 Tex. 118. The town, having Tolimtarily 
undertaken to operate said draw, could not "wait until the vessd 
came up to the bridge, and then, having led the libelant to believe 
that it would open the draw, and having faUed so to do, escape lia- 
bilily on the ground that it was under no légal obligation to oper- 
ate it It was at least bound to give seasonable notice that it dis- 
claimed such obligation. Jones, Neg. Mun. Corp. § 119, and cases 
cited; Edgerton v. Mayor, 27 Fed. 233, and cases cited; Thorp v. 
Brookfield, 36 Conn., at page 323; Sewell v. Cohoes, 75 N. Y., at 
page 52, and cases; Village of Marseilles v. Howland, 124 Hl. 547, 
16 N. E. 883. Public governmental duties are such as pertain to 
the administration of gênerai laws for the benefiit and protection 
of the whole public, the discharge of which is delegated or imposed 
by the state upon the municipEd corporation. Hart v. Bridgeport, 
13 Blatchf. 293, Fed. Cas. No. 6,149; City of Galveston v. Posnain- 
sky, 62 Tex. 118. "If such duty is granted or imposed upon the 
municipality as a public instrumentality of the state, for public pur- 
IK)ses exclusively, it belongs to the corporate body in its public, po- 
litical, or municipal character." BaUey v. Mayor, 3 Hill, 539; Hill 
v. Boston, supra. "There is no mode by which to détermine whether 
a power or duty is governmental or not except to inquire whether 
it is in its nature such as aU well-ordered governments exercise gen- 
erally for the good of ail, and one whose exercise ail citizens hâve 
a right to require directly or by municipal agency, and whether it 
has ever been assumed or imposed, as such, by the govemment of 
this state, and would hâve been exercised by the state if it had 
not been by the city. Tested by thèse criteria, the extinguishment 
of Ares is not a public governmental duty." Chief Justice Butler, 
in Jewett v. New Haven, 38 Conn. 389. 

Tested by thèse criteria, it does not seem that the voluntary ac- 
tion of this town in opening and closing this draw, .in the absence 
of gênerai or spécial législation for the protection of the bridge it- 
self, or for the convenience of navigators and the benefit of the 
wharves above the bridge, or to provide for the convenience and 
safety of those persons having occasion to travel across the bridge, 
and to avoid unnecessary obstructions to the highway, can be con- 
sidered, in any sensé, a public governmental act. MaxmUian v. 
Mayor, 62 N. Y. 160. Furthermore, even if the town, acting under 
the authority of the state, might hâve obstructed navigation at this 
bridge, congress might at any time interfère to remove such obstruc- 
tion. Bridge Co. v. Hatch, 125 U. S. 1, 8 Sup. Ct 811; South Caro- 
lina V. Georgia, 98 TJ. S. 4. And it may fairly be assumed that the 
town has undertaken thus to operate said draw for its own welfare 
and in order to avoid the effects of such interférence by congress, 
and has, therefore, impliedly contracted with those having occasion 
to pass through said draw that it will seasonably operate the same, 
provided no such congressional législation is sought. Edgerton v. 
Mayor, supra. "Private or corporate powers are those which the 
city is authorized to exécute for its own émolument, and from which 
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it dérives spécial advantage, or for the increased comfort of its citi- 
zens, Qp fop the well ordering and convenient régulation of particular 
classes of the business of its inhabitants, but are not exercised in 
the discharge of those gênerai and recognized duties which are un- 
dertaken bjjhe governoient for the universal beneflt." Judge SMp- 
man, in Hart v- Bridgeport, 13 Blatchf., at page 293, Fed. Cas. No. 
6,149. Whçre a,n élément partly commercial cornes in, a liability 
is usually ; îpnforced, the iiltimate question being whether the légis- 
lature ijtttendpd that the town should be liable. Mt Hope Cemetery 
V. City Qf Poston, 158 Mas^ 513, 33 N, E. 695. The distinction be- 
tweep the public capacity of towns, in the discharge of duties im- 
posed on themby the législature for the public beneflt, and their 
private ch(aracter, in the management of property and rights vol- 
untarily held by them, is not unworthy of remark in determining 
this question ofjjiability. ,,Jja this case, jthe town voluntarily assumed 
the rights and obligations of a private içhartered corporation, and 
haa ever aince e^rcised them without other authority than that 
derived f romitibie town meeting and the acquiescence of its inhabit- 
ants. See Mt. Hope Cemetery v. City Of Boston, 158 Mass., at page 512, 
33 N. E. 6955 DiU. Mun. Corp. §§ 66, 68, 971, 985; Oliver v. Worcester, 
102 Mass. 489; Jones Vi New Haven, 34 Conn. 1; Hill v. Boston, supra; 
Haskell V. New Bedford, 1()8 Mass.^ 208. It is further to be borne 
in mind that; ,1!*he rule that a private action cannot be maintained 
against a quà» corporation for neglect pf public duty uniess the 
action be giveffby statute is of limited application. "It is applied, 
in the case of tpwns, only to the neglect or omission of a town to 
perfonn those duties which are imposed upon ail towns without their 
eorporate assent, and exclnsively for public purposes, and not to 
the neglect of those obligations which a town incurs when a spécial 
duty is imposed on it with its consent, express or implied, or a 
spécial authority is conferred on it at its request. In the latter 
case, a town is «ubject to the same liabilities for the neglect of those 
spécial dutidsio which private corporations would be if the same 
duties were imposed or the same authority conferred on them, in- 
cluding their liabUity for the wrongful neglect, as well as the wrong- 
ful acts, of their oflScers and agents." Mr. Justice Metcalf, in Bige- 
low V. ÉandQlph, 14 Gray, 541. Judge Carpenter, in Jones v. New 
Haven, 34 Cpnn-, at page 13, says: "This rule of law is of very 
limited application. It is applied, in the case of towns, only in the 
neglect or omission of a town to perform those duties which are 
imposed on ail towns without their eorporate assent, and exclusively 
for public purposes." It is well settled that for acts causing injury 
in performing work which is withln the gênerai powers of a town, 
though not speciflcally conferred, or for négligence in the perform- 
ance of a eorporate duty in which the party injured' has an interest, 
or for the improper management and use of its property, a town is 
liable in the sanie manner as private corporations and natural per- 
sons. Dill. Mun. Corp. §§971, 980, 985. As is said in the leading 
case cited by counsel for; défendant, in Massachusetts, where the 
doctrine of exeniptipn of towns from liability has been carried further 
than in any other state, "If a city or town negligently constructs 
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or maintains the bridges or culverts in a highway across a navigable 
river or natural ■vçatercourse so as to cause the water to flow back 
upon and Injure the land of another, it is liable to an action of tort 
to the same extent that any corporation or individual would be lia- 
ble for doing simUar acts," because "in such cases the cause of action 
is not neglect in the performance of a corporate duty rendering a 
public work uniit for the purposes for which it is intended, but it is 
the doing of a wrongful act causing a direct injury to the property 
of another outside of the limits of the public work." Chief Justice 
Gray, in Hill v. Boston, supra. The court further says, at page 365 : 
"In Brownlow v. Board, 13 C. B. (N. S.) 768, 16 C. B. (N. S.) 546, a 
public board, authorized to construct sewers, but which, in excess 
of its authority, had made an obstruction which was a public nuis- 
ance in the bed of a navigable river, was held liable to one whose ves- 
Bel suffered injury thereby. Thèse cases fall within the same princi- 
ple as Haskell v. New Bedford, 108 Mass. 208, and other décisions 
of this court, already cited, in which, by a wrongful act, a direct in- 
jury was done to the plaintifE's property beyond the lawful limits 
of the public work." 

An examination of thèse cases wUl show that they conclusively 
establish liabllity in a case like the présent. 

From thèse considérations, I am led to conclude that the défend- 
ant tov^n, having acquired the property of the private corporation, 
and, lu addition to the duties exercised by it, having without any 
statutory. or other obligation, voluntarUy assumed and undertaken, 
under its gênerai powers, since 1880, to open and close the draw for 
purposes which, under the circumstances, may be assumed to hâve 
been, or which do not appear not to hâve been, for its own benefit 
or the beneflt of its property, and having recognized the right of com- 
merce, to hâve said draw so operated, and having either impliedly con- 
tracted with the public to operate it, or having, at least, invited the 
public to believe that it had recognized such right, cannot with- 
draw from said undertaking without seasonable notice; and that 
it is under the same obligations in référence to the performance of 
said undertaking, and is liable to the same extent for négligence 
therein, as a private person or corporation engagea in a similar un- 
dertaking for a purely private purpose. Hère the damage was the 
direct resuit of the négligence of the town in the ministerial exécu- 
tion of an undertaking which it had assumed and attempted to per- 
f orm. It seems to me, further, that thèse conclusions are supported 
by the cases cited in Connecticut and Massachusetts. Thus, in 
Mootry v. Danbury, 45 Conn. 550, the town, being bound to maintain 
a bridge across a stream of water on a highway, so constructed it 
that there was not sufflcient space to allow the water to pass off 
f reely, and thereby caused it to set back on the land of the plaintifls. 
The court, in its opinion, having cited from and approved the dissent- 
ing opinion of Ohief Justice Butler, in Judge v. Meriden, 38 Conn. 
90, said: 

"It seems that that learned jurlst had no doubt that towns were liable for 
the conséquences of an improper construction of a highway. We discover 
nothlng in the opinion of the court which is inconsistent wlth that vlew. 
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The ciAeti îOÉiAce and tSfe'othet members' ôf the court dlffered only In the 
coastrac1#)no( the record. But the case of Danbury & N. K. Co. v. Town of 
Norwa}k,|,37 ÇoBn. 109, Is more directly in point The only difEerence be- 
tween tliit case and thîs ïs that that was a pétition In chancery to restrain 
the town friiiii commlttlng the wrong, and this Is an action at law to recover 
damage* 'tortliewrongcoSkinlltted. Tbe principle applicable to the two 
cases lfeI^iS^îne.i Tbe Injnnction was granted only becauae the contem- 
pla;ted;ftçti(m-o^ the town was an invasion of ^he légal rlghts of the railioad 
conipâii|;. 'w that was so in that case, it Is in this; and, if the défendants 
hâve invàded the légal rlghts of the plaintitta, they are respoiislble. The 
concluSloiàié Inévitable. Q^he^ reasonlng of the court assumes that a town 
would ba llftble lu a case llk^this. in speaJdng of the power and duty of 
towns in tespéct to hlghways, the court says (page 119): 'The authority Is 
clear and tne duty Imperative; always subject, hoWever, to the salutary 
qualiâcafibn; mterrosed for thé protection of others, that this authority shall 
be 80 ekerelSed, and this duty dlscharged In such a manner, as to occasion 
no wafltoo Injiiry to the pfOperty or rlghts of Other persons, natural or artl- 
flclaj.* This Is Sound law, and is abundantly sustalned by the authorities 
clted. It seems to us Impossible to hold, that this town is exempt without 
overmllnè that case. We regard the principle there enunclated as sound, 
and In harmony wlth declded cases elsewhere." 

In Danbury & N. E. Co. v. Town of iSTorwalk the town had under- 
taken to çonstruct a drain wMch was to discharge water into a eut, 
to the injury of the property of the railroad company. The court 
there said: 

"The question whether such a corporation as the respondent, ta consé- 
quence of any immunity inhérent in its municipal character, 10 exempt from 
those llabillties, for malfeasàncè for which Indlviduals and prlvate corpora- 
tions would be liable in a civil action by the party Injùred, is no longer an 
open «ne. The acts of the character of those now In question involved in 
the necessary performance of a duty prescribed by a municipal ordinance 
are strlctly mlnisterlal, and> When performed by an offlcer or agent by direo 
tion and for the benefit of thé corporation, no exemption from liability by 
the principal can be Interposed when from négligence or willfulness they are 
so -performed as to produce unnecessary damage to other parties. Perry v. 
Oity of Worcester, 6 Graj;, 544; Sprague v. City of Worcester, 13 Gray, 193; 
Eochester White Lead Oo. t. City of Rochester, 3 N. Y. 464; Mayor v. Bailey, 
2 Denio, 433; Mayor v. Étoze, 3 HiU, 612; McOombs v. Town Councll, 15 
Ohio, 476L" 

In Carson v. City of Hartford, 48 Conn. 90, in Morse v. Fair Ha- 
ven East, Id. 222, in Healey t. New Haven, 47 Conn. 305, and in 
Çronson v. Borough of Wallingford, 54 Conn. 520, 9 Atl. 393, the 
court cites and approves Mootry v. Danbury, supra. In the latter 
case, where there was np accusation of négligence, but merely of 
an intent to change the grade of a highway, the court distinguishes 
between the facts therein and the case of Mootry v. Danbury, and 



■ "It Is only in spécial cases, where wanton or unnecessary damage is dône, 
or, where damage results from négligence, that they [towns] can be held re- 
sponslble." 

And in Healey r. New Haven, supra, the court says: 

"The town or clty, as the case may be, 19 practlcally the owner of the land 
for ail the purposes of a highway. So long as it Is used strlctly for those 
purposes. wlth due regard for the rlghts of othM-s, no liability attaches. If, 
however, the vj^rii Is Improperly or negligèntly done, thereby causlng dam- 
age to others, the corporation, like an Indlvidual, is liable. Mootry v. Dan- 
bury, 45 Conn. 550. 
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Further cases upon this subject are collected and discussed in 
Weed V. Borough of Greenwicli, 45 Conn. 170, where the borough 
was empowered to remove an encroaching fence, for the advantage 
of the borough, and to improve property therein. The principles 
therein involved are strikingly like those in the case at bar, and 
the décision is a direct authority in support of the raie that corpo- 
rate lîability, in such cases, is the same as individual liability. In 
Massachusetts the same distinction is made, and the raie as above 
Btated is supported by the following, and many other, cases, in addi- 
tion to those already cited, namely: Perry t. City of Worcester, 6 
Gray, 544; Hawks t. Charlemont, 107 Mass. 417; Waldron v. Haver- 
hill, 143 Mass. 582, 10 N. E. 481; Doherty v. Inhabitants of Braintree, 
148 Mass. 495, 20 N. E. 106. In the latter case the town voted to 
take charge of the work, and appointed a committee of five to act 
with thé selectmen, ail as agents of the town. It seems to me from 
thèse décisions that, even if the opération of this draw was con- 
nected with the maintenance of the highway, or for other reasons 
was the performance of a public governmental duty, the défendant 
would be liable for négligence upon the facts proTcd in this case. 
It will be noticed that most of the Connecticut cases cited hâve 
been decided since the cases relied on by the learned counsel for 
défendant. The well-recognized distinction is nowhere more clearly 
and accurately stated than in Goddard v. Inhabitants of Harpswell, 
84 Me. 499, 24 Atl. 958, decided ia 1892, where the court, reviewing 
the Massachusetts décisions, says: 

"The distinction between the two classes of cases Is clear. In the one 
class the municlpality has interfered by glving directions, or taklng charge 
of the work by its own agents, as in Woodcocli v. Calais, 66 Me. 234. In the 
other class, the municipality has not interfered, 'but has left the work to be 
performed by the proper public officers, in the methods provlded by the gên- 
erai laws.' " 

But the défendant contends that in this case the question of lia- 
bility must be determined by the law of Connecticut, and that what 
the law of Connecticut is appears from the cases cited by him, and 
from the case of French v. Boston, 129 Mass. 592. The libelant con- 
tends that this is a question of gênerai common law or commercial 
law, and that, if there is any conflict between the law of Connecticut 
and the gênerai law, this court should be governed by the gênerai 
rules of law, and especially by the décisions of the fédéral courts. 
He further contends that, upon this question of damages arising from 
a maritime tort, it is the duty of a court of admiralty to administer 
relief acpording to its own procédure and rules, and to enforce its 
rules of liability so as to do justice. As already stated, it does not 
seem that there is any conflict, under the facts in this case, between 
the décisions of Connecticut and the gênerai rules of law. 

As has been already shown, it is settled by the repeated adjudica- 
tions of the suprême court of the United States that the raie of lia- 
bility established in Massachusetts is not in harmony with the gên- 
erai raie in this country, nor with the décisions of the fédéral courts. 
In this connection it seems désirable to examine the décisions of the 
suprême court of the United States upon the distinction between 
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local laws, #here tîie fédeM courts fëllow tlie décisions of the courts 
of the'iBjate, and gênerai law, wtere tlie fédéral court is' bound to 
exercise Ils independent jùdgment. "What constitùtes a contract of 
«arriagë'is libt a question of local law, upon whicM tte décision of a 
state ééatt must control. It is a, matter of gemSul law, upon 
wMch ihis court will exerdise its own jùdgment." Myrick v. Eail- 
road Cto-i 107 U. S., at page 109, 1 Sup. Ct. 425, "On a question of 
gênerai common law, the fédéral courts administering justice in 
New York hâve equal and co-ordinate jurisdiction with tiie courts of 
that state." Eailroad G6. v. Lockwood, 17 Wall. 357. When pri- 
vate rights are to be dètermined by the application of common-law 
rules àléne, the fédéral courts are not bound by the décisions of the 
state courts. Chicago v. Bobbins, 2 Black, 428, 4 Wall. 657. Nor 
are they bound by the defcisions of said courts on gênerai questions 
of commercial law. Hoiigh v. Eailroad Co., 100 U. S. 213; Oates 
V. Bank, 100 U. 8., at page 246. This whole subject is exhaustively 
discussied by the suprême court of the United States in Bailroad Co. 
V. Baugh, 149 U. S. 371, 13 Sup. Ct. 914, reviewing Swift v. Tyson, 
16 Pet 1, and aU the leading cases' dècided since that date in said 
«ourt TJnder said décisions, and ëspecially the décision in Clai- 
bome Co. v. Brooks, lÙ TT. S. 400, 4 Sup. Ct. 489, it seems clear that 
a fédéral court administering the rules of the common law within a 
state is' bound by the local policy of each state as to the extent of the 
powers ând liabilities of its municipal corporations, wherever such 
powers and liabilities hâve been dètermined by législative authority 
or the settledi décisions of its highest courts, but that, where the law 
relatingto such a question "is unsettled and doubtful, such court 
must exercise its indepehdent jùdgment, and déclare the law upon 
the best light it can obtain." "WTiere the law has not been tiius 
settled it is the right and duty of the fédéral courts to exercise their 
own jùdgment, as they always do in référence to the doctrine of 
commercial law and gênerai jurisprudence." Burgess v. Seligman, 
107 U. S. 20, 2 Sup. et. 10. In the présent case, there is neither 
législative act nor décision of a Connecticut court establishing free- 
dom ftèin liability for négligence, in the absence of législation, be- 
f(Tre the court. But in Fréûch v. Boston, supra, cited by défendant, 
the city of Boston was held not liable for damages caused by the 
détention of a vessel owing to the faot that the draw was of insufla- 
cient width for the vessël to pass through. And, while the case 
may be distiùguished from the one at bar in the fact that, whUe the 
obligation was imposed by statute, ho liability was imposed for nég- 
ligence, and the municipality "had left the work to be performed 
by the proper public offlcer," and for other reasons, yet it is an au- 
thority in support of the claim of défendant But, even if it were 
a direct décision in its favor, it would not show that the courts 
of Connecticut would follow such décision. For this reason, and be- 
caùse of the conclusion reached aftër the very càrèful examination 
of the décisions of this state as to the law herein, it séems to me 
that, at most, the défendant is only entitled to çlaim that the ques- 
tion hérèin presented is still an opèh'One so far as the courts of 
Connecticut or theacts of its législature are concemed. 
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It remains to consider -whetlier the principles thus far stated are 
applicable in a court of admiralty. How far tlie maritime law, ad- 
ministered by this court of admiralty, may be enforced for the re- > 
moval of obstructions in navigable rivers, is stiU an open question. 
Bridge Co. v. Hatch, 125 U. S. 1, 8 Sup. Ct. 811. But there is no 
question, upon authority or principle, as to tbe power of a court of 
admiralty to administer relief under the facts in this case. In Liv- 
erpool & G. W. Steam Co. v. Phénix Ins. Co., 129 U. S., at page 443, 
9 Sup. Ct. 469, Mr. Justice Gray, delivering the opinion of the 
court, says: 

"The décisions of the state courts certalnly canaot be allowed any greater 
weight in the fédéral courts when exercising the admiralty and maritime 
Jurisdlction, exclusively vested in them by the constitution of the United 
States." 

The admiralty and maritime jurisdlction is conferred on the courts 
of the United States, and state laws cannot enlarge or restrict said 
jurisdlction, but the admiralty courts hâve jurisdiction to enforce 
admiralty rights according to their own procédure. Ui)on such 
questions the décisions of the highest court of the state do not re- 
lieve the admiralty court from the duty of exercising its own judg- 
ment. The J. E. Eumbell, 148 U. S. 1, 13 Sup. Ct 498; The Lotta- 
wanna, 21 Wall., at page 580; The Guiding Star, 18 Fed. 263. In 
Steamboat Co. v. Chase, 16 Wall., at page 531, where an action had 
been brought under a state statute in the state court, by an admin- 
istrator for damages for injuries by a collision, resulting in death, 
Justice Clifford said: 

"If the injured party had survlved. no doubt is entertained that he might 
hâve sought redress for his injuries in the proper admiralty court, whoUy 
Irrespective of the state statute enacting the remedy there given, and pre- 
scribing the form of action and the measure of damages, as the wrongful act 
was committed on navigable waters within the admiralty and maritime 
jurisdiction conferred upon such courts by the constitution and the laws of 
congress." 

The gênerai rule of the fédéral courts on this question is enforced 
in admiralty. The Titan, 23 Fed. 413; Holt, Con. Jur. 208. The 
varions décisions of tîhe fédéral courts hereinbefore cited, and the 
reasons leading to the conclusions therein, seem to show that, where 
a question of maritime right is presented to an admiralty court, that 
court, at least in the absence of législation establishing a contrary 
rule, may enforce said right, and provide remédies for its violation in 
accordance with the rules of admiralty. In City of Boston v. Crowley, 
38 Fed. 202, Judge Coït, affirming the decree of the district court in 
admiralty, in a case almost precisely like the one at bar, held the city 
of Boston liable, and examined therein the cases bearing upon the 
questions raised in this case. He held that the question involved 
was one "of gênerai municipal or commercial law, and, as such, this 
court should foUow the décisions of the suprême court of the United 
States." In Edgerton v. Mayor, 27 Fed. 230, Judge Brown, upon a 
careful considération of the same question, held the city of New 
York liable for négligence in operating a draw in a bridge across the 
Harlem river. He held, citing several cases, that, by undertaking 
to manage the draw, the state and city had recognized the right of 
v.eOF.no.é— 37 
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vessefo to pass tàrough'withbut any afpeâl to tlie national authori- 
ties tffj^ptoteist that right, laoé that the city was therefore responsi- 
ble for'jie^lgience thereiù. And in Hill v. Board, 45 Fed. 260, Judge 
Green:^ sustaining the juHadiction of admiralty overa claim for 
damages ifot" négligence in the management of a drawbridge, déclares 
that -âxe actiitm therefor is based upon a maritime tort, of which court» 
of admitalty hâve plenary jùrisdiction.; The same gênerai rule of ob- 
ligation and liability is laid down, in Weisenberg v. Totvn of Winne- 
conne, supràj by the suprême court of Wisconsin. Where municipal 
corporations control drawbridges, they must fumish a reasonably 
safe passage^ay for vessels, and are responsible for damages com- 
ing from a neglect of this duty. Jones, Neg. Mun. Goïp. § 123. The 
diity of màibtalning a dràtvbridge over navigable waters includes 
the obligation to properly provide for the safe passage of vessels 
through the drâ^Wi 2 Anî. & Eng, Enci Law, B49. In the case of 
T^iggiûs V. Boddington, 3 Car. & P. 544, cited by the circuit court of 
apjpèàls, in Pèhhsylvaiiia Bi 'Oo. v. Central E. Ck). of New Jersey^ 
stipra, â.e bridge %as eresctted in pursuance of the acts of parliament, 
and the corpoteiîtlon *was ë§tablished for the express purpose of im- 
provihg the î^Ort'Of London, but the rule of liability for négligence 
waB'the saméâs that appliéd by the circuit court of appeals in the 
above casé, and which, it séems to me, should be applied herein. 

It is finally to'bè borne in mind that, in actions for torts arising 
from négligence,' courts of adtniralty hâve not circumscribed them- 
selves withîn the positive bôundaries of mère municipal law, but 
hâve proceeded, in regard to questions of damages, upon enlarged 
principleiB of equity and justice. Thus, in cases of mutual fault the 
damages ihay bë divided. And this amélioration of the common-law 
rule is no Ipngey limited toi cases of collision, but is applicable to 
ail, cases of marine torts fouoded upon négligence and prosecuted in 
admiralty. The Max Morris, 137 U. S. 1, 11 Sup, Ct. 29. When a 
party elects to bring his suit in the admiralty court, he is bound by 
the raies and course of proceedings, and is entitled to the remédies, 
appHed in that forum, including its rules for estimating damages. 
Atlee V. Packet Co., 21 Wall. 389; The Max Morris, supra. If a 
court of admiralty can thus enforce its rules of damages so as to au- 
thorize a recovery; when justice reqidres it, although no such right of 
recovery exists àt ièômmon law, I see no reason why it should not en- 
fonce its nile of liability in accordance with enlarged principles of 
justice in a case like the présent 

In View of the foregoing considérations, it seems to me that the 
to^n is iiable. The libel inay be amended in conformity with the 
facts herein found. Let the case be referred to a commissioner to 
find the damages and report, in accordance with the ordinary rules 
in suchcasea 
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VAN ETTEN v. TOWN OF WESTPOET. 

01strict Court, D. Ooniiecticut. March 21, 1894.) 

No. 916. 

Municipal Corporations— NegivIgencb—Drawbridges. 

A steam barge approaching a drawbridge on a rising tlde gave the cus- 
tomary signal when half to three-quarters ot a mile away. Perceivlng no 
movement to open the draw, she slowed down to about a mile an hour. 
Afterwards sbe kept stopping, backing, and going ahead, until, belng 
from 75 to 150 feet from the draw, she sheered, became unmanageable, 
struck bottom on the flats, and Bank. The draw tender was absent, but 
the flrst selectman and town agent heard the signais, and attempted to 
open the draw, but did not get it started open until after the barge 
sheered. 'Held^ that the town, whlch maintained the bridge, was négli- 
gent, and therefore liable for the loss. 

This was a libel hy Ambrose Van Etten against the town of West- 
port to recover damages for the loss of a steam bai^e through the 
alleged négligence of the défendant in the opening of a drawbridge. 

Carpenter & Mosher and Samuel Park, for libelant. 
0. R Ingersoll and Curtis Thompson, for défendant 

TOWNSEND, District Judge. This is a libel in personam for 
damages alleged to hâve resulted from the négligence of défendant 
in the opération of the draw in a bridge across the Westport river in 
said town. The facts in regard to the assumption of the main- 
tenance and management of the bridge and draw by said town and 
its selectmen, and the questions of légal liability arising thereon, are 
the same as those already stated and considered in Greenwood v. 
Town of Westport, 60 Ped. 560. The course of Westport river is 
about south. It is crossed by a lower drawbridge and by the upper 
drawbridge, where the damage hereinaf ter considered was sustained. 
The draw of this upper drawbridge swings around in the arc of a 
circle, on a center pier, and has two openings, each 59 feet wide. 
The channel through the east opening is from 6 to 9 feet deep at high 
water, and is the only navigable one. 

On the morning of December 12, 1891, the steam barge Col. W. C. 
Squires, 97 feet long, 17^ feet wide, and then drawing about 6 feet 
and 8 inches, loaded with coal consigned to Taylor's dock, some 250 
feet above said drawbridge, with an experienced pilot (Allen) in 
charge, and having her master, Capt. Moys, who was a part owner, 
a licensed engineer, Koss Knapp, and a deck hand, Edward Staats, 
also on board, started on her course up said Westport river, and, 
after having passed through the lower drawbridge, proceeded to- 
wards the upper drawbridge, with the tide still rising, and ample 
water to pass through said draw to her destination. When she was 
between a half and three quarters of a mile below said bridge she 
commenced to give the customary signais, by whistle, to open the 
draw, and kept repeating them until she was close up to the draw- 
bridge. She had a schooner in tow part of the way, and was then 
going at the rate of perhaps three miles an hour. When she got 
within half a mile of the draw, as the captain saw no movement 
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made to open the bridge, he slackened her speed down to a rate of 
about a mile an hour. Afterwards, the draw being still closed, slie 
kept stoppiug, backing, and going ahead for some tiaiç, waiting for 
it to be opeùed. Finally, wien within from 75 to iSO feet of the 
bridge, she commenced to sheer off aeross the flats towards the west 
end of the draw, and, after she had thus changed her course, the 
persons on the bridge began to open the draw. The Squires ran up 
close tinder the west sidedf the draw, struck bottom on the flats, and 
sani^' ' An unsuccessful atteipjpt was toàde to back hep off, and an- 
îithej? «teaiflL tug triedto hq,nl,her off, but it only succeeded in swing- 
ing her bow around for a few feet. 

The draw tendef was not at the bridge prior to the accident, but 
several citi?fens, including , t|ie first sèlectman and town agent, 
Whèeîër, héard the signais, and went on to the bridge when the 
barge was from one-quarter to one-half of a mile away, and, after 
having ^ftited a féw minutes tolet the people on the bridge get 
acroié% the^ comnienced nia^ing efforts to open the draw. It was 
not iinfflâfter the barge had sheered as aforesaid, and was 50 or 100 
feet off, that they succeeded in getting the east end of the draw open 
some 4 to 12 feet, JHSt befoce the Squiites struck as aforesaid. At no 
time was the draw open a sufflcient distance for the Squires to hâve 
passediithrpugh, i 

"Ihaib the, barge slowed down, backed, or stopped, is not admitted 
by:the defendant'siWitnesseSiWho were on the bridge; but, as they 
were nçit in a position to judge with any certainty, and as they admit 
thataheiiûight hâve done so wlthout their knowledge, I hâve fol- 
lowed l^e usual rule in such cases, and adopted the statements of 
tjie (Captein, pilot, and engineer on this point. The Avon, 22 Fed. 
905f The Alberta,i23 Fed..810; The Oolumbia, 29 Fed. 718; The 
Hope, é Fed. 89; Thé Wiman, 20 Fed. 245; The Alexander Folsom, 
3 G. C. A. 165, 52 Fed. 411; The Havana, 54 Fed. 413. 

The iSieory of the; défendant, as stated in its answer, was that the 
draw was open and the way clear for the barge to pass through. This 
theorywas abandoned on the trial, and an amendment permitted, al- 
leging, in substance, that the draw was being opened, and would hâve 
been op(^ isnflficiently for the barge to go through if she had kept on 
her course. The défense further proeeeded upon the theory that 
there wa!î;no unreasonable delay; that the barge did not stop or 
back;. and that the draw would hâve been open for the libelant to 
pass through if he had kept in the channel, but that "this barge was 
either deliberately, or so unskillfuUy, handled as to be driven 
aground." A further theory that the engine did not work properly 
was disproved by the testimony of defendant's witnesses, and was 
abandoned on the trial. No positive évidence was introduced to 
support ihe claim of négligent handllng, exoept that of George W. 
ÎKirk, who testifled titat, standing in the middle of the bridge when 
the boat was 200 feet away, in the channel, and coming towards him, 
he saw>the pilot turn the wbeel to starboard, and saw the top of the 
rudder, and that it was "hard aport" This statement is not sup- 
pprted by the évidence of any of the other persons on> the bridge, and 
jOapt< Moys, by his testimony, and sketch of his boat and rudder, has 
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Batisfled me that, with the boat loaded, and drawing 6 feet 8 inchea 
of water, her rudder mnst hâve been entirely under water. Farther- 
more, the witness could not hâve seen the rudder from the center of 
the bridge, with the boat coming towards him in the channel. One 
other witness thinks if the boat had been handled right, she 
would hâve stayed in the channel, and gone through the bridge, but 
suggests no other reason for his belief. The rest of the witnesses 
agrée that they do not know, and cannot explain, why the barge 
Bhould hâve run up on the bank, instead of keeping in the channel. 

The witnesses for libelant claim that from the time the barge 
Blowed down at Wright's Island, nearly half a mile below the bridge, 
until she went aground, three-quarters of an hour elapsed ; that dur- 
ing this time she was slowing, stopping, or backing, to try to keep 
afloat in the channel until the bridge should be open, and that, 
when they got up within 25 or 50 feet of the draw, having proceeded 
as slowly as possible, expecting every moment that the drawbridge 
would be opened, they found they were going to run into the draw, 
and so tried to back off, but that, either by reason of the wheel 
Btriking the mud and sucking bottom, or because of the fresh 
water running down and meeting the tide, or because they coûld 
not get stern steerage way after reversing the engine, the captain 
was unable to keep the barge in the channel, and she became un- 
manageable, and stuck on the mud, and her bow sheered off to the 
westward. According to the testimony of several of defendant's 
witnesses, the barge was from 140 to 190 feet from the bridge, and 
comipg straight along slowly, without backing or stopping, and in 
that distance, as would appear from the testimony of défend- 
ant'» witness McKenna, in about a minute, she sheered four points. 
The captain and pilot both testify that, if the wheel had been put 
hard to starboard, as testified, she could not possibly hâve made 
such a sheer, and give their reasons therefor. In the absence of 
expert testimony to the contrary, I think this évidence should hâve 
some weight upon the question of comparative probabilities. On 
the other hand, défendant strenuously claims that, if the barge 
sheered because the engine was reversed, she would hâve stopped, 
and not continued to run up to the bridge. It seems to me that 
this claim has considérable force upon the question of probabilities. 

From the best considération of ail the évidence and the surround- 
ing circumstances, I conelude that the total lack of proof to sup- 
port the claim that the vessel was steered to port, or of any reason 
why it should hâve been so steered, makes it seem improbable that 
eaid claim is correct. The admitted facts that the barge, going 
slowly, had corne almost up to the bridge, and that, as testified to 
by one of the defendant's witnesses, "they commenced to open the 
draw when she had changed her course, and was going across, to- 
wards the west end of the draw," and had got about a quarter of 
the way across the flats, coupled with the fact that when she ran 
aground her stem was close to the bridge, if it did not strike it, 
seem to show that either to steer to port or reverse the engine 
were the only things the libelant could hâve doue. The draw was 
BtiU closed. He could not tell, if he kept on, that it would be open 
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to pass throug^, as aUeged in thç amended answer. If it remained 
closed, be must nm înto it, and damage it and hia bai^e. While 
it seems to me that the testimony of libelant's witnesses as to the 
cause of the disaster is true, yet I am of the opinion that, even if 
the libelant bad steered to port, under thèse circumstances, it would 
npt bave çonstituted négligence on bis part. See cases cited in Green- 
wood v; Town of Westport, supra. "If the situation was as défend- 
ants claim, the Thingvalla was not in fault for porting. • * * 
Ixwkingat tbe situation after the event, it may be apparent that 
aucb a change of course would bave avoided the collision; but the 
IhingyaJla's navigation must be judged by the knowledge she bad, 
or ought to bave bad, at tbe tima" Judge Lapombe, in The Thing- 
valla, 1 G, G. A. 87, 48 Fed. 764 Whether the delay in opening 
the bridge was unreasonable does not seem to be a mère question 
of time, put one of conditions. Under the conditions stated of tide, 
signais blown, and péril and damage caused by tbe delay, the ab- 
sence of a bridge tender, the interval before commencing to at- 
tempt to open tbe draw, and tbe final failure to open it until such 
opening was manifestly too late to serve any useful purpose, the de- 
lay seems unreasonable and inexcusable. It is admitted that the 
town bad ample notice when the barge was at least balf a mile 
away, and that, through its first selectman and his volunteers, it 
bad ample time to open the draw seasonably after they first came 
on to the bridge. Assuming tbe légal obligation of tbe town, it 
was its duty to bave tbe bridge tender there, or, in his absence, it was 
tbe duty of tbe first selectman and town agent, wbo was there pre- 
sumably representing the autbority of tbe town, to see that the 
bridge was opened before tbe conditions already considered devel- 
oped the disaster, and caused the damage on account of which thèse 
proceedings are brougbt. Furthermore, tbe captain testifled that, 
if they bad notifled him of their inability to seasonably open the 
draw before be got close up to the bridge, he could bave stopped 
and held the boat. No notice was given, but, on the contrary, the 
libelant bad every reason to suppose, from the présence of the town 
agent and other persons on the bridge, and from their movements, 
that the draw would be open when be came up to it. I bave not 
disbussed the claim of libelant that the draw was never opened at 
ail, because it is admitted that, if opened, it was closed immediately 
afterwards. I bave not discussed the fact that, when the boat 
got close up to the bridge, the captain took the whed, because it 
does not appear that tbis had anything to do with the disaster, 
The conclusions reacbed render it unnecessary to consider the ques- 
tion of compliance with tbe statutory requirements concerning 
licenses. The évidence clearly shows that the disaster could not 
hâve been caused by the violation of said statute. The Pennsyl- 
vania, 19 WaU. 125; The Bolivia, 1 0. C. A. 221, 49 Fed. 169. In 
view of the conclusions of law stated in the case of Greenwood v. 
Town of Westport, I am of the opinion that the défendant is liable. 
The libel may be amended in conformity with the facts herein 
found. Let a decree be entered for libelant, and let the usual référ- 
ence be bad to a commissioner to assess damages. 
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PARK BBOS. & CO., Limited, v. BUSHNELL. 

(Circuit Court of Appeals, Second Circuit. March 12, 1894.) 

No. 69. 

1. TKiiLL— Exceptions to Chakgb— Appbal. 

In ttie fédéral courts, exceptions to tlie charge wiU not be considered 
on appeal, unless they are deflnite, and are publicly talien before the jury 
retires. 

2. Mastbr and Servant— Eight to Dischaegb— Instructions. 

In an action for wrongful discharge, wliere it appears that the plaintiff 
was engagea for a long term of years as superintendant of a large and 
Important business, and was constantly obliged to represent the défend- 
ant In différent states, and to attend wlth promptness, resoluteness, and 
good judgment to large pecuniary Interests, it is proper to charge the 
jury that what would justify discharge of a mère clerk or workman 
mlght not Justify the discharge of one lilie the plaintiff, and that where a 
contract has been substantially performed as to tlme and its most mate- 
rial parts the employer has no rlght to dismiss an employé for mère dis- 
obedience of gênerai orders of a slight character, which involve no serious 
conséquences or danger to tiie business, unless such disobedience is per- 
verse or unreasonable. 

3. Samb — Hahmlesb Ekror. 

An instruction, leaving to the considération of the jury the question 
whether plaintiff's disobedience of his employer's deflnite Instructions 
was materlal or injurious to the employer, Is inconsistent with an instruc- 
tion that violation of deflnite instructions is sufflcient ground of discharge; 
but such Inconsistency is harmless error where the évidence clearly shows 
that no deflnite instructions w^re violated. 

4. Same. 

An instruction that, if an employé Is compétent to discharge his duties, 
his dlsmlssal is unjustiflable, is not misleading, as wlthdrawing the jury's 
attention from other causes for dlsmlssal, where they are also instructed 
to conslder ail the évidence as to 111 health, absence from business, and 
f allure to obey spécial instructions; and that if, for any reason, the dis- 
missal was Justifiable, the employer Is not estopped from setting up such 
ground of discharge by the fact that the dlsmlssal was not expressly 
based upon it 

5. Samb — Disobedience to Obdebs— Evidence. 

An employer telegraphed to his agent to acCept au offer to buy 2,000 
tons of Steel at a certain priée, but to give no option for a further amount. 
The agent, who had gênerai charge of the sales, found that the piirchaser 
had made no such offer, and thereupon agreed to sell him 2,400 tons at 
the stated priée. HeM, that he had not disobeyed orders, since the tele- 
gram dld not limlt the amount to be sold. 

In Error to the Circuit Cîourt of the United States for the Southern 
District of New York. 

Action by Eobert G. Bushnell against Park Bros. & Co., Limited. 
Plaintiff obtained judgment. Défendant brings error. 

Joseph H. Choate, for plaintiff in error. 
John E. Parsons, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an action at law, which was 
originally brought in the suprême court of the state of New 
York, by Kobert G. BushneU against Park Bros. & Co., Limited, and, 
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upon the pétition of tlie défendant, was removed to the circuit court 
for the Southern district of NeA¥ York. The action was to recoTer 
the unp£j,id cou tract pricje which accrued before and after the plain- 
tiff's dischârgè from the semce of the défendant for the period of 
time during which the défendant had agreed to enaploy him. ïhe 
verdict of the jury was in favor of the plaintiff for |71,587.33 and 
interest. A bûl of exceptions having been settled and allowed, and 
judgment having been entered, tlie défendant brought the cause to 
this court by writ of eiTor. 

The défendant is a large manufacturer of steel. The plaintiff 
was an èxceedingly compétent and successful salesman, and super- 
intendent of agencies for the sales of steel. He had been in 
business with the flrm which subsequently became the défendant 
corporation from December, 1861, to December, 1879, when he be- 
came a member of another firm, and so continued until September, 
1884. On September 30, 1884, the défendant, by written agreement, 
employed his whole time for a period of six years, beginning August 
1, 1884, at a salary of $8,000 per annum, payable monthly, and, in 
addition, a commission of 4 per cent, on the annual net profits of 
the entire business of the défendant, payable on demand, after the 
resuit of the year should be ascertained. His business was to 
sell the plaintifE's steel, and to be its superintendent of agencies in 
the eastern district, which included the territory east of the AUe- 
ghany mountains and north of Washington, but only that part of 
the state of New York east of Syracuse. On December 28, 1887, 
the défendant notilied Bushnell that on account of his ill health the 
contract would cease after January 1, 1888. He remonstrated, 
and on January 20, 1888, the défendant proposed a réduction of the 
commission to 2 per cent, of the net profits. He declined, and on 
February 3, 1888, the défendant agreed to go on with the old con- 
tract. About this time— perhaps a little before — ^it relieved him of 
the PhUadelphia business, and placed him at the head of the busi- 
ness of the New York house. On November 19, 1888, the défendant 
nptified him that the contract must be terminated for violation of 
orders, alleged to be explicit and peremptory, in regard to a sale of 
2,000 tons of steel to Shuler & Oo. This transaction wiU hereaf ter 
be more particularly stated. Correspondence ensued, and on De- 
cember 1, 1888, he was dismissed, and in September, 1890, he brought 
suit against the défendant, in which he claimed the balance of the 
agreed compensation from December 12, 1888, to the end of the 
contract period. The défendant, by its counsel, pleaded that the 
discharge was for cause, and alleged as causes the plaintifE's inatten- 
tion to busin^s, inefflciency, repeated disobedience of orders, among 
which it alleged his f allure to obey the order of the défendant to 
make daily reports of its business in his charge to the home ofiice in 
Pittsburgh, and his disobedience of explicit instructions in the mat- 
ter of the Shuler sale. 

At the close of the trial, which lasted 11 days, and in which 
divers important and unimportant issues were presented, the de- 
fendant made 74 requests to charge. At the close of the charge 
the defendarlt's counsel took sundry exceptions, and said that, after 
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he had received the charge from the stenographer, he would make 
them more spécifie. The plaintiff's counsel acquiesced in this sug- 
gestion, but the court made no expression of its views. Thereupon, 
aftér the verdict of the jury, and after the stenographer's minutes 
were written out, the defendant's counsel stated 13 additional spécifie 
exceptions. The rule in the fédéral courts is explicit that ail ex- 
ceptions to the charge of the jury must bé definite, and not gênerai, 
and must be publicly taken before the jury retires. The reason is 
obvions, and is that, the charge having been made for the instruction 
of the jury, the judge has the right, upon his attention being called 
to any misstatement or error in the charge, to explain, modify, or 
withdraw any portion which he deems vague, erroneous, or liable 
to mislead. Counsel are not to be permitted, especially after having 
laid the foundation for exceptions by an inordinate number of writ- 
ten requests, to prevent an opportunity for explanation of the several 
sentences of a charge, and to postpone explicit exceptions, either for 
the purposes of a microscopic investigation, or to tum an exception 
which had neither meaning nor validity into one which is believed 
to hâve importance, or to amplify gênerai into particular exceptions 
to the différent sentences of a charge. The practice which was at- 
tempted is one which tends to inexactness of counsel at the time of 
the charge, is a temptation to subséquent controversy, and possibly 
unfaimess of dealing, and should not reçoive the favor of counsel or 
court. No exception will be examined in this case which was not 
taken in conformity with the foregoing customary rules of the fédéral 
court 

In this case the alleged disobedience was of two classes, — one of 
disobedience of gênerai orders in regard to the gênerai conduct 
of a large and important business, and the other of disobedience of 
spécifie orders in regard to a particular sale. One of the defend- 
ant's requests was as foUows: 

"That refusing to obey the reasonable orders of the défendant was a good 
ground for dismissal from service, for in every contraet of hiring there is an 
implied contraet on the part of the servant that he will obey the lawful and 
reasonable commands of his master." 

It is manifest that the relations of Bushnell to the défendant were 
not those of a menial or domestic servant to his master. He was 
the superintendent of a large and Important business for a long 
term, was constantly obliged to be the représentative of the défend- 
ant in différent states, and to attend with promptness, resoluteness, 
and good judgment to its large pecuniary interests. The judge, 
in view of thèse considérations, charged that what would justify the 
rescission of a contraet for employment in the case of a mère work- 
man or clerk might not justify it in the case of a person whose 
duties were of such a character as those which were intrusted to the 
plaintiff; and also that — 

"Under the contraet the plaintiff became the agent or servant of the défend- 
ant corporation. It had a rièht to direct him as to his duties In the conduct 
of his business, and, so *ar as those directions were reasonable and lawful, 
the plaintiff was bound ti^ obey them." 

And further charged as follows: 
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"Dtoobedlence of the reasonable orders of an employer isi good ground for 
âucn aiscbarge where such dlsobedience Is material; that is, where serious 
danger «s occasloDed to the business of the employer by the conduct of tbe 
servant, even where no resulting loss can be shown. But where a contract 
has been substantially performed as to time, and its most material parts, the 
employer has no right to dismiss an employé for a mère dlsobedience of or- 
ders of a slight character, whlch Involve no serious conséquences or danger 
to the business, unless such dlsobedience is perverse or unreasonable." 

ThiS sentence of the charge was duly excepted to. The judge was 
hère referring to gênerai orders relating to the gênerai conduct of 
business of a character like that of the plaintilE. The defendant's 
request cdvered any dlsobedience of any reasonable orders, and 
called for an instruction that any such dlsobedience was a good 
ground for dismissal. The judge firoperly qualifled the too broad 
and swe^îng statement which thé défendant deslred, and added to 
it the Juat limitations which the chaiacter of the service required. 
It is impossible to state A perfectly deflnite and exact rule which 
shall be applicable to ail the varied cases of master and servant A 
rule which might be perfectly applicable to the précision with which 
a coachman or gardener should be required to obey the directions of 
his mastet or mistress in regard to the détails of the serrice which 
involved the comfort of the household, might be inapplicable to the 
case of exact compliance by a manager of a large factory with a 
gênerai rule which required him to render daily memoranda of his 
business lifé for the inspection of the directors. The rule which the 
judge anHoùnced was silfBciently exact, was properly guarded, and 
is clearly sustained by adéquate authority. Turner v. Kouwenhoven, 
100 N. Y. 115, 2 N. E. 687; Shaver v. Ingham, 58 Mich. 649, 26 N. 
W. 162. The jury manifestly and properly found under the state- 
ment of the law that there was no substantial vièlation of the de- 
fendant's riile which caUed upon the plaintiff to write daily letters 
to the home oflSce. 

The second charge of dlsobedience was of a différent character. 
Davis W. Shuler & Sons were large spring manufacturers in Am- 
sterdam, N. Y. In 1887-88 the défendant supplied them entirely with 
spring steel, and in June, 1887, Mr. Park, the président, wrote to 
Bushnell he hoped he (Bushnell) could soon arrange something with 
Shuler; that he (Park) wanted their whole trade; that a portion 
would be only moderately satisfactory to him. In the autumn of 
1888 a new contract was to be made. Verbal negotiations were had 
between Shuler and Bushnell and between the two and Park in 
the latter part of October, which resulted in nothing. On Novem- 
ber 7th plaintif telegraphed to défendant: 

"Shuler expects to see me In Amsterdam not later than Thursday. Please 
send me early mail or wlre your final wish iû the matter, so that I may know 
how to act Intelllgently." 

On the same day défendant writes to plaintiff: 

"Referrliig to the Shuler matter, would say we do not thlnk there Is any 
necesslty for hurry, and you had better postpone seeing them until Monday. 
We do not think we will do any better than the proposition made by the 
wrlter." : ; , 
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That proposition is unknown. On November 9th plaintiff tele- 
graphed to défendant: 

"Please write to-day to [meanin^ aboïit] Shiiler, as I must receive it to- 
morrow. Expeet to be in Amsterdam Monday, early." 

On November 9th défendant wrote to plaintiff, speaking of the 
Sbuler matter: 

"We wish you now to make sure a proposition for one thousand or twelve 
hundred tons, to be delivered between now and July Ist, at 2.20, less 3 per 
cent, discount for casli, delivered. If they wlsb to buy 1,000 or 1,200 tons' 
more for the latter part of tlie year, we will accept it at 2.30, less 3 peir cent, 
discount, delivered. * » • We make tbis offer subject to décision after 
your visit Monday. Don't leave it open." 

On November lOth plaintiff saw Shuler in New York, and wrote 
to défendant: 

"Mr. Shuler is hère, and positively déclines to arrange with us for a supply 
of Steel where deliveries are limited to July next, and also refuses to pur- 
chase at a higher priée for the last six months of 1889. • • * Messrs. 
Shuler are willing to close with us for a specifled quantity, say 2,000 tons, 
to be furnished during the year 1889, monthly deliveries, to be not less than 
175 nor more than 225 net tons per month, at 2.20c. per pound, note four 
months, or subject to 3 per cent, discount for cash In 30 days, delivered. 
* • * Messrs. Shuler & Sons say they cannot delay this matter any longer, 
and. If you are unwiUing to close on this basis, must and wlll make otiier 
arrangements at onca I hâve promised to give them a deflnlte reply at 
Amsterdam on Monday moming next, and will expeet final télégraphie In- 
structions from you there, care Hôtel Brunswick, at that time. Messrs. 
S. & Sons feel that we should be willing to give them an option for an addi- 
tional quantity of steel, provided that their' business during this perlod ac- 
tually requires it; such option not to exceed 250 tons. This request for 
option is not, however, positively imposed." 

This letter closes with request that défendant wire instructions 
on receipt of letter. Défendant telegraphed on November 12th to 
the plaintiff at Hôtel Brunswick, Amsterdam : 

"Take Shulor's offer for 2,000 tons for whole year, monthly delivery as 
named, at 2.20, usual terms, but give no option for further amount," 

On November 12th, Bushnell went to Amsterdam. The Shulers 
said he had misunderstood their proposition, and that they could 
get the steel at less than 2^ cents per pound. Bushnell made a 
contract with them for 2,400 tons for the year, at monthly deliveries 
of not less than 175 nor more than 240 tons per month, at 2.20 cents 
per pound, on the usual terms, and gave no option. He also agreed 
that he would personally pay them a rebate of 18 cents per ton if 
the défendant did not agrée to make this concession. The contract 
was for $105,000. This rebate amounted to |432. The défendant 
did not agrée to this concession, and was paid the fuU contract price. 
In January, 1889, Shuler offered to cancel the 400 tons of the con- 
tract, but Mr. Park declined. The whole quantity was delivered. 
On November 16, 1888, the défendant wrote the Shulers, "We are 
very glad to hâve closed contract with you for next year;" and on 
November 19, 1888, wrote to Bushnell that his disregard of their 
orders was flagrant, and that his connection with the company must 
terminate. 

In regard to the Shuler transaction, the judge charged that, under 
the instructions of the telegram, plaintiff was limited to the maxi- 
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mum ainount of 2,000 tons, and to a minimum price of 2.20 cents 
per poxmd, provided Shuler & Co., on tlieir part, were ready to stand 
by their offer. He further chargea: 

"And if the correspondence between défendant and plaintlfC prlor to the 
Shuler sale resulted In deflnite instructions to plaintiff by défendant as to 
prlce or quantlty to ba adhered to in negotiating with Shuler, such Instruc- 
tions were binding upon plaintiff; and their binding nature was not to be 
Impalred by any belief on plaintiff 's part that he had been previously in- 
trusted wlth dlscretionary power as to the priées and quantity of his sales 
generally. Where a salesman understands that he bas a gênerai authority 
to flx thç priée and quantlty of his sales, he cannot allow such understand- 
ing to conflict with his employer's express instructions as to the price or 
quantity of any particular sale. If you should be of the opinion that the 
Shuler sale violated positive instructions of the défendant, it is proper for 
you to consider whether it was an effort on the part of the plaintiff to carry 
out, even If erroneously, the instructions and authority which he stpposed 
he had from the défendant, or was a willful disobedience of positive instruc- 
tions. But thls évidence Is éiily admissible for the purpose just stated. It 
is not adiuissible as a justification of such violation of instructions, for an 
employé^ jnay dismiss an employé who fails to f oUow directions because he 
thinlis anotb^ course proper, or more to the employer's interest" 

He aiso charged: 

"But the defendant's telegram of November 12, 1888: 'Take Shuler's offer 
of two thousànd tons for whole year, monthly delivery as named, at two- 
twenty, usual terms, but give no option for further amount,'— did not of It- 
self preclude the plaintiff from maliing a sale to Shuler, if, when he reached 
Amsterdam, he could not procure Shuler to make siich an offer as the tele- 
gram referred to. So far as giving an option, the telegram constituted a 
positive limitation from the défendant. In no other respect did it constitute 
a positive limitation if Shuler's offer was not maintained." 

Thèse portions of the charge were duly excepted to. There can 
be no objection to the statement that the telegram, by itself, and 
without référence to any other correspondence, did not of itself pre- 
cbide Bushnell from making a sale of more than 2,000 tons if Shu- 
ler's supposed offer was not adhered to, or had not been made. 
The residue of the paragraphs are to the effect that, if Bushnell had 
received deflnite instructions respecting the Shuler sale, they were 
to be adhered to, without référence to any gênerai dlscretionary 
powers, ajad without référence to the agent's opinion that another 
course woiild conduce to his employer's interest; and that a mistake 
in supposing he had gênerai instructions, rather than a willful dis- 
obedience of positive instructions, is not admissible as a justifica- 
tion of a violation of the latter instructions. In other words, he 
charged that a salesman mnst obey the deflnite and positive instruc- 
tions of his employer in regard to the terms and amount of a pro- 
posed sale, and that disobedience of such instructions justifies a dis- 
charge. The charge in thèse respects was correct The remark in 
regard to a considération whether the Shuler sale was caused by an 
error in regard to the estent of the agent's authority or by willful 
disobedience would hâve been misleading if it had not been foUowed 
by the déclaration that évidence of that sort was not admissible as 
a justification of the violation of positive instructions. The atten- 
tion of the jury was adequately called to the fatal conséquences of a 
disregard of positive instructions in regard to a particular sale. 

The judge also charged that, whUe subséquent obédience by Bush- 
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nell, or the subséquent réduction or attempted réduction of the 400 
tons, could not 6f itself effect a rescission of the plaintiff's discliarge, 
or entitle Mm to recover, yet the fact that the défendant made the 
statement in his letter of November 16th to Shuler, and declined 
to take advantage of the plaintiff's offer to get the contract altered, 
was proper conduct to be considered upon the question whether 
disobedience (if the jury found that plaintifl was disobedient) was 
material or injurions to the plaintiff. This was excepted to by the 
défendant. Its language was inconsistent with the previous part 
of the charge, in which he had told the jury, in substance, that vio- 
lation of definite instructions was a sufiScient ground for a discharge. 
The violation by a salesman or superintendent of his employer's defi- 
nite and positive instructions in regard to the ternis or amount of 
a particular pendin^ sale of merchandise is adéquate cause for dis- 
charge, and the question of the extent of the injury to the em- 
ployer is immaterial. This présupposes that the violation is not 
of such slight character as to make the maxim "de minimis non 
curât lex" applicable. ' 

This inconsistency and conséquent error in the charge would re- 
quire a new trial if the correspondence between the parties had 
created positive and definite instructions, or if the question of the 
character of the instructions was such that it must necessarily be 
left to the jury. It is true that not infrequently the meaning of 
commercial instruments and the "true interprétation of mercantUe 
phrases in such instruments or orders isnot always a question of 
law, but may in many cases be properly left to a jury to décide 
when the phrases admit of différent meanings" (Story, Ag. § 75); 
but in this case the instructions were written, and the interpréta- 
tion is not dépendent upon conflicting testimony as to usage or the 
practice of the parties. We assume that the testimony on both 
sides supports the defendant's position that it established the mini- 
mum price upon this class of steel, and that the plaintiff was to 
make the best attainable contracta in accordance with the known 
priées and wishes of his employer. It is also plain that the em- 
ployer was urgent that the agent should complète contracts in ac- 
cordance with established priées, and not leave them unflnished, and 
the co-contracting party open to the solicitations of a competitor. 
The judge who tried the cause could properly bave construed the 
correspondence. An examination of it will clearly show the state 
of the negotiations. On November 9th the défendant informed 
Bushnell that negotiations were pending between a competitor and 
the Shulers for ail their business at 2 1-8 cents per pound, and that 
it wished him to make sure a proposition for 1,000 or 1,200 tons, to 
be delivered before July Ist, at 02.20 per pound, and, if 1,200 tons 
more were wanted in the latter half of the year, they would accept 
on that an offer of 02.30. This offer was to be subject to décision 
on the foUowing Monday, and not afterwards. It was refused on 
November lOth. The défendant was forthwith informed of the re- 
fusai, and of the offer of the Shulers to take a specified quantity, 
say 2,000 tons, deliverable in 1889, at 02.20, in monthly deli'S'eries 
of not less than 175 tons; and of the belief of Bushnell that accept- 
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ance pf tljla oÇer was important On Nqveinber 12th the défend- 
ant telç^*plied, "Take Shuier's oflEer of 2^000 tons, but gire no op- 
tion for furtàer amount" When Bushnell saw the Shulere, he 
found hJir^si^ in thls position: The defendant's ofEer had been re- 
jected, and tàe ofEer of the iShulers which he was instructed to take 
did notexist, The défendant had told him to take the offer for the 
specified qnantity èf 2,000 tons at the offered price, but to give no 
option. Bie was not told to sell no more that 2,000 tons, but he 
was instructed to accept a ^upposed offer for that amount. The tele- 
gram gave w instructions in àe erent that the Shulers had changed 
their vieif^s,, and tbe existing circumstances on November 12th were 
not met by instructions adapted thereto. Bushnell made a con- 
tract at the price accepte4i bythe défendant His personal agrée- 
ment to pay a rebate did not change the price so far as the defend- 
ai^t was i^^neerned. He dl<ï agrée tp sell 2,4:00 tons, an amount 
which the défendant had ^reaSy said ,it was willing to fumish. 
The question itii,piB simply relates to positive and spécifie instructions 
in the telegram respecting the number of tons. The construction 
of the défendant Js that it meant "take the offer for 2,000 tons, and 
no more." Th^ language of the telegram does not compel or re- 
quire that w^iSitniction, and did not require Bushnell to stop nego- 
tiating, unle^s' the Shulers would purchase only 2,000 tons. He 
m,ade the cpn tract in pursuance of the gênerai duties which were 
intrusted to him, and not in excess of any expressed instructions. 
Mr. Park s^ys that the cqmpany peritçltted the agents to exercise 
no discrétion in gping beloT>^ the pricef, or in selling in excess of 
tlje quantity, w'Jtiich it had named. Busbnell obtained its price, for 
tbe Personal îiromise which he made to pa,y $432 was known not to 
bé a promise as agent or to be binding upon the corporation; and 
the limitatibn in regard to quantity is not to be found, unless the 
words "and no more" or "only" are to be read into the telegram 
^r the words "2,000 tons." 

Our conclusion is that there was nothing in this transaction which 
afforded anyï légal justification to the défendant in terminating its 
contract with me plaintiff, and that the trial judge should hâve in- 
formed the ji^ry that the plaintiff had complied with his instruc- 
tions, and that there was nothing in his conduct in the Shuler 
transaction of which the défendant had any right to complain. We 
think that, pipon the face of the correspondence between the de- 
fendant and Ûie plaintiff, he was authorized to make such a con- 
tract with Shuler & Sons as he did make, and that there was no 
express or implied limitation in his instructions which conflned 
him to selling them only 2,000 tons, and that there was no depar- 
ture from the instructions in respect to the priée. He had no rea- 
Hon to supposé the défendant would be unwilling to sell Shuler & 
Sons 2,400 tons ofsteel. Tbey had not proposed for that quantity 
and been reftiaed. On the other hand, the défendant had requested 
plaintiff to procure an order from them for 2,400 tons, deliverable 
during the(,y;çar. As the situation existed, and according to the 
rational Constyuction of the correspondence which had taken plaee,^ 
the plaintiff had a right to understand that he waa authorized to 
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sell Sùuler & Sons a spécifie quantity, certainly 2,400 tons, and that 
the only limitation upon liis discrétion was in regard to price, and an 
option for an uncertain quantity. The défendant had asked plain- 
tiff to get an order from Shuler & Sons for 2,400 tons, deliverable 
during tlie year, — 1,200 tons before July, 1,200 tons after, — and nam- 
ing the price. The plaintiff had replied that Shuler & Sons would 
not give such an order, but were wiUing to take a specifled quantity 
at a lower price, and wanted an option for more if they should need 
it The plaintiff did not write that Shuler & Sons were willing to 
buy 2,000 tons, but wrote that they would take approximately that 
quantity, "say two thousand tons." Hia letter stated that they 
would require at least 175 tons per month. It is absurd to suppose 
that défendant did not understand that Shuler & Sons required at 
least 2,100 tons during the year. The telegram directed him to ac- 
cept the proposition of Shuler & Sons without the option. While 
it told him to take their proposition for the 2,000 tons, it also told 
him he might contract with them for monthly deliveries which 
would amount to a larger quantity. The final instructions which 
the plaintiff asked for and had received did not meet the situation. 
He was left in a situation where his own discrétion was his only 
guide. The case is one for the application of the rule that, where 
instructions are ambiguous, and the agent acts bona fide in ac- 
cordance with an interprétation of which they are susceptible, al- 
though they may also be susceptible of a différent one, it is not 
compétent for the principal to assert as against the agent that the 
act was unauthorized, because he meant the instructions to bè un- 
derstood in the other sensé. 

The défendant requested an instruction to the jury that "an em- 
ployé who, for any cause, becomes incapable of performing his du- 
ties faithfully and efiiciently, may be dismissed." The court so 
chargea, and added, "If he was compétent to discharge his duties, 
then his dismissal was unjustiflable." To this défendant excepted, 
and it is urged that the court erred because it places the plaintiff's 
right to a verdict solely upon the question of competency, and that 
he ought also to hâve submitted to the jury the question of shif tless- 
ness or inattention to duty, or neglect of duty through sickness or 
other cause. The objection is not weU founded, for the judge also 
charged as foUows: 

"You are not to consider the évidence piecemeal, but to take as a whole 
the évidence as to ill health, absence from business, neglect of duties, failure 
to comply with spécial Instructions, and lack of suecess in the business, to- 
gether with ail évidence contradîcting this évidence, and ail other évidence 
which may bear upon the question of plaintiff's capacity, at the time of his 
discharge, to flU his position properly. If you find that for any reason the 
dismissal was justifiable, the employer Is not estopped from setting up such 
ground of discharge, although it may not be the ground alleged at the time 
of dismissal, imless such ground of discharge has already been condoned." 

The défendant requested the court to charge that, if the défend- 
ant improperly discharged the plaintiff, then his failure to seek 
other similar employment (if he failed so to do) was a breach of an 
active duty which he owes to the défendant, and was a f raud upon the 
défendant; and for a refusai to charge in the language 6t this re- 
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qtiêst an exception was duly taken. Tlie court thefeupon properij 
.chàrged, in ; conf ormity with Howard v. Daly, 61 N. Y, 362, and 
Costigan V. Eailroad Co., 2 Denio, 609, that the plaintiS's duty (if 
he was improperly discharged) was to use prompt and reasonable 
diligence to procure other employment of a similar character, and 
ithus reduce the damages; and that, if the jury found that the plain- 
tîff did' not conform to this duty, they could mitigate the damages 
to the extent of the compensation which he might hare recèved by 
properi effort in seeking employment. Upon the whole case, we 
think that no error of lém was committed whereby the défendant 
was préjudiced, and the judgment is afSrmed. 



. , ,, MOBIGAN V. HALBEBSTADT. 

' ''(efrctyt Court <tf Àppeals/ Second Circuit March 13, 1894.) 

■t.\ :■:•„' No. es. 

1. LiBKt AND SlANDBR— QtTESfTIOîr FOK COUOT. 

' Wherethe purport ofthe publication complained of Is plaln and unam- 
Mg^3m$i tbie question, la a civil action, whether it is a libel or not, is for 

tlje.çpii^. ,_^^', ■■■■,-'.. 
■3. Samb— ,Q,n.BST;roN FOR JuRT. . '' 

Thp^ltlleged libel chargea that défendant, as agent of an Insurance 
Company, was short In hls aceounts, and that he had "boîisted of the 
maiibeï 'lu 'which he haâ helped himself to the company's money." It 
4\H"*.^f r fihfirged that tjie agents of the company "had been glven unlim- 
Ited oppominities to swindle the policy holders," and stated that Its 
readers ,were famillar "with the methods and extent to which the 
àgëiits'"naihed hâve avalled theiûselves of thelr opportunities." <Held, 
thdti.thOTe was no sucb aœblgUity therein as to make a question for the 
Jury.; ,,,|-.' .:'■•'' ^ . 
8, AcTiosrs— Parties— TJnincorpohatbp Association. 

Codé Civ. Proc. N. Y. S 1919, provides that any action that may be 
maintaiiiea against an unincorpOrated association may be brought 
against ifs • président; and section 1921 provides that a judgment ta 
: an action, so brought shall be satlsfled out of the property of the asso- 
ciation, and shall not authorlze the issue of éxecution agalnst the prési- 
dent 'Sel$ that, when the action has been brought agalnst the président, 
an amèndment to the complaint, substituting the association Itself as 
defend,anti dues not introduce a new party to the action. 
4. Witnbss—Criminatioii— Privilège— Waivbr. 

In ^n action agalnst an unincorporated association the défendant can- 
; not oblécf , to incrimlnating testimony given by one of the associâtes, 
TYhere ,the .witness himself fails to assert his privilège. 

; In iErrop to thç Circuit Court of the United States for the 
Southern District of New York. 

■ This was an action by Sigismundo E. Halberstadt against Henry 
A, Jkl()rgah, gg p;^eëident of the New York Times, for libel. There 
wàs a verdict for plaintiff for $15,000 damages, and judgment 
ichereon, and défendant brings error. 

• ■ Benjamin ÎF. Einstein, for plaintiff in error. 
Eubert H. GrifiBn, for défendant in error. 

Before,T^ALLAOE and LACOMBE, Circuit Judges. 
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LACOMBE, Circuit Judge. The complainant sets out four causes 
of action, based on separate articles, wliich appeared in the defend- 
ant's newspaper on September 5, September 30, October 10, and 
November 1, 1891, respectively. 

The first of thèse is as folio ws : 

"This l9 the situation in the Beers' Mutual Admiration Society at Broad- 
way and Léonard street ISverytliing is done to avoid publieity and to 
screen the truth. Not one of the twenty men composlng tlie board of trus- 
tées, save those two or three who hold executive offices, knew of the Merz- 
bacher défalcation untll the Times exposed it. Not one of thèse men— theso 
alleged guardians of trust funds— knows that Halberstadt, Beers' Mexican 
agent, is short in bis accounts $28,000; and yet this same Halberstadt, while 
standing In the barroom of the Holïman House, early last March, surrounded 
by such men as Merzbacher and Dinkelspiel, boasted of the manner In 
which he was helping bimself to the company's funds." 

The second is as foUows: 

"The policy of the New York Life wlth référence to Its defaulting agents 
In Spanish America furnishes another expianatlon of the distrust with 
which the companv has long been regarded by the policy holders in Rio. 
The career of John Davis, for instance, is familiar to everybody In the 
tcopics who takes an interest in insuranee matters. Davis, it will be re- 
membered, handled a business of $9,000,000 a year in Mexico. He led a 
fast life, and when he disappeared one day hls accounts were found to be 
short $30,000. No attempt was made toi arrest him. The career of the two 
agents who Immediately preceded Davis is equally notorious in the tropics. 
Thèse agents, or one of them at least, owed his appointment to the de- 
faulter Merzbacher. Their shortage was found to be $60,000. Neither of 
them was arrested. The case of the intemperate German agent, who was 
found to be short in hls accounts $12,000, in Cblle, and who was subsequently 
transferred to Mexico, is another familiar story. This agent was not only 
not punished, but he was transferred to another agency. Then came the 
defaulter Merzbacher, with a shortage of $700,000 standing opposite his 
name. The news of hls défalcation was received In Brazil with astonlsh- 
ment." 

The third is as follows: 

"The notoriously bad character of the agents whom Mr. Bpers employs to 
do the work of the New York Life Insurance Company is a thème that con- 
stantly présents new features and new attractions. Dinkelspiel, Merz- 
bacher, Webber, Stoddart, Moore, Halberstadt, Davis, and Vanuxem are 
names that stand at the head of the llst of Mr. Beers' warm personal friends 
and admirers, and to each of thèse men he had given valuable appolntments, 
with unllmited opportunities to swindle and deceive the policy holders. The 
readers of the Times are entirely familiar with the methods and the estent 
to which the agents named hâve availed themselves of those opportunities." 

The fourth is as follows: 

"Slnce the présent feeling of distrust of the company's management arose 
efforts bave been made to enlighten a deceived lot of policy holders con- 
cemlng the abuses of varions sorts commltted by Messrs. Beers, MtTzbacher, 
Dinkelspiel, Sanchez, and others, but, notwithstanding ail that has been said, 
It is évident to those who, llke myself, are acquainted with the manage- 
ment of the Spanish-American department, that there are détails of an im- 
portant nature lacking. It is a fact that the most Immoral methods of doing 
business prevall in that department, and that the arch conspirator who. 
next to Beers, Is responsible for thèse Immoralitles, is Sanchez hlmself. 
* * • He and his subagents hâve made use of ail sorts of exaggerations 
and decelts in Spanish America, where the Insurance public is completely 
ignorant of life Insurance, and where the most improbable storles as to con- 
ditions of poUcies, and the results that will accrue from them, may be toîd 
with perfect safety. * • ♦ S. B. Halberstadt Is another one of the com- 
v.60F.no.4— 38 
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pany's agents to whom attentioa must be drawn If the conipîiny's afCairs In 
Spanish America are to be thoroughly exposed. Thls jnan is sald to hare 
been a defaulter whlle In tbe employ of the New York tife in Peru and 
Chile. He hàs been for some years the company's représentative In Mex- 
ico, where bis accounts hâve steadily run in arrears, as be hlrnself boasted 
one night at the Hoffman Honse, in this clty. ïhe entire etafC of tbe Span- 
ish-American department bave been wltHCsses to the scandalous quarrels 
that took place between Merzbacher and Halberstadt in the former's prl- 
vate office In this city. One of tbe most remarkable thlngs about thls man's 
career Is the freedom wltti whlch be talks about tbe ofBcers of the company, 
notably Président Beers, aiid bis son-ln-law, Berthelot Halberstadt was 
a candidate for Merzbacber's position, but he bas not obtained it yet An- 
otber agent who bas stolrai tbe company's money in Spanlsb America was 
until very recently manager at Buenos Ayres." 

Thsre was évidence showing that the plaintlff was the pereon 
referred to by name, and, in the second article, as "the intemperate 
German agent." 

1. Plaintiff in error assigna error in the instructions to the jnry, 
in that the circnit judge charged as foUows: 

"Tbe articles in the New York Times are charged in the complaint to be 
eacb and every one libelous. The explanatlon (or, as It is called in légal 
phrase, the Innuendo) whlch ^s glven In the complaint of tbe meanlng of 
the article represents that tbe articles were libelous. In my opinion, gen- 
tlemen, each article was In fàct libelous." 

— To which charge défendant duly excepted. 

The very authorities cited by the plaintiff in error abundantly 
sustain this part of the charge. They hold that the language used 
must be given its ordinary meaning; that the test is whether, in 
the mind of an intdligent man, the language naturally imports 
a criminal or disgraceful charge; that the language is to be under- 
stood by the court in the sensé in which the world generaUy would 
understtind it, giving to the words their ordinary meaning; that 
the language is to be understood in the ordinary and most natural 
sensé; and that, when the writing complained of is plain and 
unambiguous, the question in a civU action, whether it is a libél 
or not, is a question of law. Hayes v. Bail, 72 N. Y. 420; More v. 
Bennett, 48 ÎT, Y. 472; Williams v. Godldn, 5 Daly, 499; Weed v. 
Foster, 11 Barb. 203; Snyder v. Andrews, 6 Barb. 43, — to which 
list of authorities may be added Eue v. Mitchell, 2 Dali. 58, holding 
that "the sensé in which words are received by the world is the 
sensé which courts of justice ought to ascribe to them" on the 
trial of actions such as this. Plaintiff in error apparently concèdes 
upon his brief that the court correctly construed the language 
of the second and fourth articles, but contends that the ârst and 
third were ambiguous, and should hâve been left to the jury. The 
contention is frivolous. No intelligent man reading thèse articles 
could fail to understand that the author of the ftrst one charged 
an agent through' whose hands moneys of a corporation passed, 
not only with being short in his accounts $28,000, but also with 
openly boasting of the manner in which he was helping himself 
to the company's funds. Nor could the intelligent reader fail to 
understand that the third article charged that Halberstadt had 
been given unlimited opportunities to swindle and deceive the 
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policy holders, and had avadled himself of such opportunities. If 
thèse excerpts do not charge the crime of embezzlement, they do 
certainly charge disgraceful conduot, exposing the party assailed 
t» odium and contempt. And there is no ambiguity about the 
language used. 

Defendant's counsel asked the court to charge that the words 
in the first article, "Halbersitadt, Beers' Mexican agent, is short 
in his accounts," do not necessarily impute dishonesty. The court 
charged that "thèse simple words do not necessarily and of them- 
selves, without anythiug else in the case, impute dishonesty;" but 
added that "the entire article, as set forth in that clause of the 
complaint, is libdous." This was ail défendant was entitled to, 
for the article must be considered as a whole; and if, as a whole, it 
is libelous, the oircumstance that it contains some innocuous state- 
ments wiU not relieve défendant frôm responsibUity for its publica- 
tion. The exceptions to this part of the charge are therefore un- 
sound. 

2. The plaintiff in error further contends that the circuit judge 
erred in refusing to charge, as requested by defendant's counsel, 
that the "words of the article of September 30th [second article], 
'who was found to be short in his accounts $12,000 in ChUe,' are jus- 
tifled by the évidence." This request was made after the court had 
charged the jury. They had already been instructed that, in ac- 
cordance with the accounts between the company and the plaintiflf, 
the plaintiff appeared to owe the company various sums of money, 
which the court enumerated, aggregating over $22,000. Their at- 
tention was also called to the explanation of this indebtedness prof- 
fered by the plaintiff, viz. that thèse sereral amounts were for trav- 
eling expenses, and excessive expenses in the business of the com- 
pany in entering upon new flelds of labor, and were to be repaid to 
the company ont of plaintiff's commissions as they might mature; 
and it was left to them to flnd whether, in view of the explanation, 
the plaintiff was, as between himself and the company, short in his 
accounts, implying embezzlement by failure to account and remit. 
Having already told the jury that the face of the accounts showed 
the plaintiff to be indebted to the' company as stated, the court was 
under no obligation to repeat that statement in the précise words of 
defendant's request. 

3. Plaintiff in error further contends that the circuit court erred 
in allowing plaintiff to amend his complaint. Upon the trial, mo- 
tion was made to amend the fifth paragraph of the complaint so 
as to read : "That on the 5th day of fc5eptember, 1891, the défendant, 
the said joint-stock association known as and for the New York 
Times, of which the said Henry A. Morgan is président, maliciously 
published in the said New York Times," etc. (the words inserted by 
this amendment are those in italics) — and to similarly amend the 
several averments of the complaint under each cause of action. De- 
fendant objected to the amendments "as, in eflect, introducing a 
new party to the action," and reserved an exception. The summons 
and complaint were entitled "Sigismundo E. Halberstadt vs. Henry 
A. Morgan, Président of the New York Times," and the complaint 
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averred thiat "tàe New York Times was, and s1iill.isi an ùnincorpo- 
rated joinf-stOck association, consisting of seren or more aissociates, 
having its principal place of business in the city of New York," and 
that "the défendant, Henry A. Morgan, was, and now is, the prési- 
dent of said association; the said association being engaged ♦ • • 
in the business of publlshlng, circulating, and vendlng a daily news- 
paper known as and called 'The New York Times,' the said associa- 
tion belng * * * a citizen and résident of the state of New York." 
It is provlded by section 1919 of the New York Code of Civil Procéd- 
ure that — 

"An action • * • may be maintained agalnst the président or treasurer 
of such an association • * «for any cause of action, for or upon which 
the plalntiff may malntaln such an action * * * agalnst ail the associ- 
âtes." 

And section 1921 of the same Code provides that — 

"In such an action • • • a Judgment agalnst the offlcer agalnst whom 
It Is brought does not authorlze an exécution to be issued against his prop- 
erty or his person; nor does the docketlng thereof bind his real property or 
chattels reaL Where such a judgment is for a sum of money, an exécution 
Issued thereupon must reqùlre the sherlff to satisfy the same out of aay Per- 
sonal property belonglng to the association." 

The amendment, therefore, is not obnoxlous to the objection taken 
by défendant. It did not Introduce any new party, since, under the 
opération of thèse sections, Morgan was only the nominal défendant, 
the real défendant belng the association. Bank v. Van Derwerker, 
74 N. Y. 234. 

4. Upon the trial the plalntiff called as a witness Gilbert E. Jones, 
who testified thât he was, and during the period covered by the com- 
plalnt had been, a shareholder in the New York Times Association, 
pid also its treasurer. Against the objection of défendant'» coun- 
sel, he further testified that such association at the times referred 
to was engaged in publlshlng a newspaper known as the "New 
York Times;" that its place of business was in New York city, at 
Park Row and Spruce street, in the building known as "The Times 
Building;" that its newspaper had been published for several years; 
that its circulation was large; and that during the time he knew it 
its publication had not been discontlnued. The grounds of the ob- 
jection, as stated on the record, are that "the witness is privileged 
from answerittg, the object of the questions put to him being to try 
to prove the publication of a libel; and the witness, being a share- 
holder in the New York Times Association, is privileged from an- 
swering." Defendant's counsel also asked the court to Instruct the 
witness that, if his answer to the questions would tend to crimlnate 
him, he had the right to refuse to answer. The court held that his 
answers would not tend to crimlnate him, and directed him to an- 
swer. The record does not show that the witness himself asserted 
any privilège, and he did answer. Exceptions were duly reserved, 
and the rullngs of the circuit court are assigned as error. It 
is a sulSclent answer to the contention of plalntiff in error to 
refer to the well-settled prlnciple that such privilège belongs ex- 
clusively to the witness. The party to the suit has no right to 
Inslst upon it, except when he is himself the witness. And if 
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thîe witness waîves his privilège, or the court disregards it, and 
requires liim to answer, the party bas no right to interfère or 
cômplain of the error. Cloyes v. Thayer, 3 Hill, 564; Southard v. 
Eexford, 6 Cow. 255; Ward v. People, 6 Hill, 144; People v. Carroll, 
S Parker, Or. E. 73. 

5. The testimony of Jones remaining in the case, the exception to 
the admission of copies of the New York Times newspaper is maui- 
festly nasound. Judgment afiûnned. 



STOKES et al. T. UNITED STATES. 

(Circuit Coiat of Appeals, Flfth Circuit February 27, 1894.y 

No. 174, 

CiBcuiT Courts op Appkals— Jotusdiction— Infamous Chimes— Usino Mails 
TO Dbfbaud. 

The use of the mails for proinoting a scheme to defraud (Rev. St. 
I 5480) belng punlshable by imprisonment in a state penitentlary not 
exceeding 18 months, Is an "infamous crime;" and hence a conviction 
thereof is reviewable on error in the suprême covu:t, and not In tlie cir- 
cuit court of appeals. Judiciary Act March 3, 1891, §§ 5, 6. 

In Error to the District Court of the United States for the South- 
ern District of Alabama. 

Indictment of J. T. Stokes, Abram Kendrick, A. J. Kendrick, E. H, 
Cook, Samuel H. Mixon, Morgan Mixon, D. J. Morgan, J. D. Pinker- 
ton, and B. S. Lane. Défendants, having been tried, convicted, and 
Bentenced, sued out a writ of error to this court. 

J. D. Burnett, for plaintiffs in error. 
J. N. Miller, for the United States. 

Before PAEDEE and McCOEMICK, Circuit Judges. 

PAEDEE, Circuit Judge. Section 5480 of the Eevised Statutes of 
the United States provides: 

"If any peraon having devised or Intending to devise any scheme or artifice 
to defraud, or be effected by either openlng or intending to open corre- 
spondence or communication with any other person, whether résident within 
or outside of the United States, by means of the post-otBce establishment of 
the United States, or by inciting such other person to open communication 
with the person so devising or intending, shall, In and for executing such 
scheme or artifice, or attemptlng so to do, place any letter or pacliet in any 
post-office of the United States, or talie or receive any therefrom, such per- 
son, so misusing the post-office establisiiment, shall be punlshable by a fine 
of not more than flve hundred dollars, and by imprisonment for not moro 
than eighteen months, or by both such punishments. The indictment, in- 
formation or complaint may severally charge offenses to the number of . 
three when committed within the same six calendar months; but the court ' 
thereupon shall give a single sentence, and shall proportion the punishment 
especially to the degree in which the abuse of the post-office establishment 
enters as an Instrument into such fraudulent scheme and device." 

For conspiring to violate this statute,J. T. Stokes, Abram Kendrick, 
A. J. Kendrick, E. H. Cook, Samuel H. Mixon, Morgan Mixon, D. J. 
Morgan, J. D. Pinkerton, and B. S. Lane were indicted, tried, and 
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eonvicted, and npon convlctioD were aentenced as follows: Each of 
them to pay a fine of |100, with the costs of the prosecution; and 
MorgaQ Mixon and Abram Kendrick to be imprisoned in the county 
jall of Conecuh county for a period of 6 months; E. H. Cook and 
Samuel H. Mixon to be imprisoned in said county jaàl of Conecuh 
couùty for a period of 8 months; A. J. Kendrick and B. S. Lane to be 
imprisoned in the state penitentiary at Anamosa, lowa, for a pejiod 
of 15 months; and J. T. Stokes, D. J. Morgan, and J. D. Pinkerton 
to be imprisoned in said penitentiary at Anamosa, lowa, for a period 
of 12 months. AU of the said parties sued out this writ of errer. 

We are of the opinion that it must be dismissed for want of juris- 
diction in this court to review the case. The flfth section of the 
"Act tp eatablish circuit courts of appeals and to deflne and regulate 
in certain cases the jurisdiction of the courts of the United States 
and for other purposes," approved March 3, 1891, déclares that "ap- 
peals or writs of error may be taken from the district courts or f rom. 
the existing circuit courts direct to the suprême court in the foUow- 
ing cases: * * * in cases of conviction of a capital or other- 
wise infampus crime, • • •." The sixth section of sfiid act gives 
"jurisdiction to the circuit courts of appeals in aU cases other than 
those proTided for in the preceding [flfth] section of this act," etc. 
.The question, then, is whether the plaintiffs in error were convictedi 
in the court below of an infamous crinie. An infamous crime, with- 
in the meaning of the flfth amendment to the constitution, has been 
ciearly deûned by the suprême court of the United States in Ex 
parte WilSon, 114 U. S. 417-429, 5 Sup. Ct. 935, as follows: «Our 
judgment îs that a crime punishable by imprisonment for a term of 
years at hard labor is an infamous crime, within the meaning of the 
fifth amendment to the constitution," and in Mackin t. U. S., 117 
U. S. 348, 6 Sup. Ct. 777, as follows: ''A crime punishable by im- 
prisonment in a State prison or penitentiary, with or without hard 
labor, is an Infamous crime, within the provision of the fifth amend- 
ment to the constitution." According to thèse cases, the test is 
whether the crime is one for which thé statutes authorize the court 
to award an infamous punishment, not whether the punishment 
ultimately awarded is an infamous one. Thèse décisions hâve been 
foUowed in Ex parte Bain, 121 U. S. 1-13, 7 Sup. Ct 781; Parkinson 
V. U. S., 121 U. S. 281, 7 Sup. Ct. 896; U. S. v. De Walt, 128 U. S. 
393, 9 Sup. Ct. 111; and in Ee Mills, 135 U. S. 263-267, 10 Sup. Ct. 
762. AU thèse décisions were rendered prior to the passage of the 
act of 1891 establishing the circuit courts of appeals; and therefore 
the words "infamous crime," in the fifth section of the act of 1891, 
had a fixed and definite meaning, declared by the courts at the 
time the law was passed, and that meaning must be given effect 
in construing the statute (The Abbotsford, 98 U. S. 440; Logan v. 
U. S., 144 U. S. 263-301, 12 Sup. Ct 617), even if it were not ap- 
parent, as it Is, that the words "capital or otherwise infamous crime" 
were used with référence to the fifth amendment to the constitution. 
In the case in hand the punishment, in addition to a fine which the 
court was authorized to impose, was Imprisonment not exceeding 
two years in a state penitentiary. See Rev. St U. S. § 5440, as amend- 
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€d (21 Stat 4), and Eev. St U. S. § 5541. We are therefore com- 
pelled to hold that the plaintiffa in error were convicted of an in- 
famous crime, and that no writ of error lies to this court to review 
«uch conviction. Dismissed. 



In re SMITH, SurveyoT, 

In re BHBINSTROM et aL 

(Circuit Court, S. D. Ohio, W. D. March 81, 1894.) 

No. 4,555. 

CnSTOHB DdWKS— GOHCENTBATED CHBHRT JUICB. 

Cherry julce so concentrated that flve gallons, In Ita natural condltlM», 
are reduced to one gallon, the entire amount of acldity and colorlng mat- 
ter being retalned, and the bulk of the water ellminated, Is dutiable as 
cherry Julce, under paragraph 339 of the tarlff act of 1890, and not as an 
alcoholic compound, under paragrapb 8. 

At Law. Appeal by Amor Smith, Jr., surreyor, etc., from a 
décision of the board of gênerai appraisers in favor of Bheinstrom 
Bros. 

John W. Herron, U. S. Atty., and Henry Hooper, Asst. Atty. 
Jacob Shroder, for Bheinstrom Bros. 

SAGE, District Judge. Bheinstrom Bros, imported what they 
tilaimed to be cherry juice, subject, under paragraph 339 of the 
tarife act of October 1, 1890 (Supp. Bct. St U. S. [2d Ed.] p. 835), 
to a duty of 60 cents per gallon, it contalning not more than 18 
per centum alcohol. The appraiser at Cincinnati liquidated the im- 
ported article as an alcoholic compound, under Schedule A, par. 
8, Supp. Eev. St. U. S. p. 813, dutiable at $2 per gallon and 25 
per centum ad valorem. The board of gênerai appraisers reversed 
bis action, and liquidated the importation as cherry juice, under 
Schedule A, par. 339, or as under section 5 of the act (p. 857 of 
the Supplément), which provides that each and every imported 
article not enumerated in the act, but simUar either in material, 
quality, texture, or the use to which it may be applied, to any 
article enumerated in the act as chargeable with duty, shall pay 
the rate of duty levied on the enumerated article which it most 
resembles in any of the particulars above mentioned. 

From the testimony it appears that the cherry juice in question 
is 80 concentrated that flve gallons, in its natural condition, are 
reduced to one gallon; the entire amount of acidity and coloring 
matter being retained and concentrated, and the bulk of the water 
eliminajted. It is claimed for the surveyor that the resulting fluid 
is not the cherry juice described in the act known to the trade 
to-day. So far as appears, Bheinstrom Bros, are the only importera 
of it; and, according to the testimony of one of the flrm, it was 
made at his suggestion. It is insisted that "extracts," as the term 
is employed in the pharmacopoeias, resuit from the evaporation 
of the solution of vegetàble principles, obtained either by exposing 
& dried drug to the action of a solvent, or by expressing the juice 



600 FEDERAL BEPORTEB, Vol. 60. 

from a f resh plant U. S. Dispensatory (16tli Ed.) p. 586. But this 
claim omits the qualification that the extracts described are de- 
clared in the text to be solid préparations, being reduced to at 
least a pilular consistence. On pagea 587 and 588 of the same 
work, under the head of "Extraction of the Soluble Principles by 
Expression," the author refers to a greenish precipitate formed 
by heating the juice of the plant to about 160° Fahr. He says 
that this precipitate may be incorporated in the juice when that 
is reduced by evaporation to the consistence of syrup, and that 
in this way the juice of belladonna has been kept more than 10 
yeai's, and at the end of that time fèund to yield an extract equal 
to that obtained from the fresh juice. Under the head of "Extract 
of Aconite," there is an account of the process for inspissated 
juices. Thèse références make it clear that concentrated juices 
are not fegarded as éxtracts. àoreoyer, it is expressly stated on 
page 594 that extracts are prepared in two différent degrees of 
consistence; soft, so that they may be readily made into pills, 
and hàrd, that they may be pulverized. If we turn over to page 
596, where fluid extracts are treated of, we flnd that they are made 
by the use of the powdered drug or extract, and never by con- 
densation of the juice of the plant or fruit. The gênerai formula 
is described at page 597. The required number of grammes of 
the powdered drug or extract is moistened with a certain quantity 
of menstruum or solvent, and enough menstnium added to saturate 
the powdér, and leave a stratuna above it. The lower orifice of 
the percolator is closed when the liquid begins to drop, and the 
percolator is closely covered to prevent evaporation and permit 
macération for a specifled time; additional menstruum is poured 
on, and percolation continued untU the drug is exhausted. Référ- 
ence to the formulas for the différent fluid extracts described in 
this book shows that, without exception, they are prepared from 
the powdered extract The same is true of the fluid extracts, the 
formulas for which are given in the Pharmacopoeia of the United 
States of 1890, including formulas for fruit extracts and for extract 
of wild, cherry. The formula for fluid extract of wild cherry is 
1,000 grammes of No, 20 powder, 100 cubic centfmeters of glycerin, 
and of aleohol and water a sufiScient quantity. Taldng, therefore, 
the authôrities cited for the surreyor, they establlsh conclusively 
the proposition exactly opposite to that claimed, and make it clear 
that the iinported article, in this instance, is not an extract, but 
is nothing more than concentrated cherry juice. There is not a 
formula given in either of the books referred to in which a fruit 
extract is prepared from the juice of the plant or fruit In every 
insitance it is prepared from the solid powder or extract. 

The objection that the importers, by the condensation of the 
cherry juice, succeed in escaping four-fifths of the duty, is imma- 
terial. They accomplish this without evading or violating any pro- 
vision of the tariff act That act does not prescribe what shall 
be the strength of cherry juice. If Rheinstrom Bros., by import- 
ing condensed and concentrated juice, could avoid the paymeait 
of duty, they had a perfect right to do so. The authôrities estab- 
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lish tMs proposition beyond question. Hartranft v. Wiegmann, 
121 U. S. 616, 7 Sup. et. 1240; Seeberger v. FarweU, 139 U. S. 
611, 11 Sup. a. 650; Magone v. Luckemeyer, 139 U. S. 612, 11 
Sup. Ot 651; U. S. v. SchoverUng, 146 U. S. 81, 13 Sup. Ct 24; 
Merritt v. Welsh, 104 U. S. 694. Even if the avoidance of the 
payaient of duty were the only reason for ordering the concentrated 
juice, it would not affect the case. But it is apparent upon a 
moment's considération that, by concentrating at the rate of flve 
gallons into one, they save four-flfths of the expense of casks or 
barrels, and four-flfths of the freight or cost of carriage. The pre- 
sumption that the condensation was simply and only to avoid the 
payment of duty is not warranted. The only remedy for it is by 
so amending the tariff as to ratably increase the duty on the 
condensed article. The décision of the gênerai appraisers is ap- 
proved, and wiU be conflrmed. 



MARINE, CoUector, v. GEORGE B. BARTOL & CO., Lîmlted. 
(Circuit Court, D. Maryland. March 14, 1894.) 

CUSTOMS DUTIBS — CLASSIPrCATION — SULPHATE OF AmMONIA— MANURES. 

Sulphate of ammonia, though made exclusively from bone, Is dutlable as 
sucli at half a cent per pound, under paragraph 10 of the tarifC act of 
October 1, 1890, and eannot be admitted free of duty, under paragraph 
600, as a substance "expressly used for manure," even when imported 
and actually used for the manufacture of fertilizers. Magone v. Heller, 
14 Sup. Ct. 18, 150 U. S. TO, foUowed. 

This was an appeal by William M. Marine, collector of the port 
of Baltimore, from a décision of the board of gênerai appraisers 
classifying for duty 470 bags of sulphate of ammonia imported by 
George E. Bartol & Co., Limited. 

John T. Ensor, U. S. Dist. Atty. 
Kobert H. Smith, for Bartol and others. 

MORRIS, District Judge. The importation in this case consisted 
of 470 bags of sulphate of ammonia, manufactured in England, 
exclusiyely from bone, and the question is whether it should be 
classifled under paragraph 10, as "sulphate of ammonia," at a duty 
of one-half a cent per pound, or should be admitted free of duty, 
under paragraph 600, which admits "guano, manures, and ail 
substances expressly used for manure." It is proved that the 
article was impoi*ted for the purpose of being sold to manufacturer» 
of fertilizers, and was before arrivai actually sold to one, and was 
in fact afterwards used for that purpose, and, in combtnation with 
other substances, was manufactured into a f ertilizer. It is also proved 
that the substance is known in commerce as "sulphate of ammonia," 
and that sulphate of ammonia is a commercial article, large quan- 
tities of which are used for making aqua ammonia, anhydrous 
ammonia, alum, nitrate of ammonia, and many ammoniacal com- 
pounds, as weU as in making ammoniated fertilizers; much the 
larger quantity being used, not for fertilizers, but in the arts. 
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It is BhoWo ttiat there ià a small différence in ptice between the 
sulphate of àminonia produced from bone and that produced from 
gas liquor, and that the différence arises principally from the 
lower perçentaige of pure ammonia usually found in the bone prod- 
uct, amd also, somewhat, from an objectionable odor which the bone 
product retains, particularly if not caref uUy prepared. It thus 
happens that manufacturera of fertilizers, in whose goods the odor 
is not objected to, generally buy the bone sulphate, because it i» 
somewhat cheaper, and the manufacturer» of other préparations 
requiring ammonia buy the gas-liquor sulphate, because it is usually 
richer in ammonia, and free from bone smell. 

But this is by no means invariably the case. It is proved that 
there is manufactured in this country large quantities of bone sul- 
phate: of ammonia so rich in ammobia and free from smell that 
it is largely used in ail the arts, and hardly at ail for fertilizers. 
It was testifled by a witness connected with the business of one , 
of the very largest manufacturing chemists in this country that 
they use sulphate of amnionia made from bone and made from 
gas liquor without discrimination, provided they are well made, 
and do not fall below the standard of 25 per cent, of ammonia, and 
that they were then actually using bone sulphate of ammonia in 
manufacturing alum when the witness was testifying. It is also 
proved that this particular importation was of a very high grade, 
containing 25.4 per cent, of ammonia (25 per cent, being the stand- 
ard), and when examined by the experts was declared free from 
smell of bone. 

There is no question that the article imported was commercial 
sulphate of ammonia suitable for profitable use for any ordinary uses, 
such as the manufacture of aqua ammonia, anhydrous ammonia, 
nitrate of ammonia, or alum. It depended only upon a slight différ- 
ence in price, or the demands of the market, whether it should be 
used for one of those purposes, or for producing ammoniated ferti- 
lizers. The ruling of the suprême court in Magone v. HeUer, 150 U. 
S. 70, lé Sup. et. 18, is that, if the only common use of a substance 
is to manufacture it into manures, the fact that occasionally, or by 
way of expertment, it is used for a différent purpose, wiU not take it 
ont of the exemption; but if it is commonly, practicîilly, or profitably 
used for a différent purpose, it cannot be considered as "expressly 
used for manure," even if, in a majority of instances, it is so used. 
The words "expressly used for manure, " are thus construed to mean 
substances, the only use of which is for making manures. In the 
case in hand, we hâve a substance widely known in commerce, used 
for a great many différent purposes; and whether it is ulttmately 
used for one or the other dépends merely on slight différences of 
price or quality, and upon the judgment of the buyer. The décision 
of the board of gênerai appraisers was given before the décision of 
the suprême court in Magone v. Heller; and the appraisers were con- 
troUed by circuit court décisions, which held that, if the substance 
was proved to hâve been actually imported and used for manufactur- 
ing fertilizers, the words "expressly used for manure" were grati- 
fled, and the substance must be admitted free, and they felt con- 
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strained to décide favorably to the importer. But, under the con- 
struction of tlie law established by the suprême court, tiieir décision 
must be reversed. The substance must pay duty as sulphate of am- 
monia, as it is not a substance "expressly used for maaure." 



NATIONAIi OASH-REGISTER CO. et al. T. LAMSON CONSOLTOATED 
STORE-SERVICE CO. 

(Circuit Court, D. New Jersey. February 9, 1894.) 

L Patknts— IsTTBRFERBNcœ— Pkiokitt— Cash Registers. 

Charles A. Juengst Invented an Improvement In cash registers, conslst- 
Ing In the comblnation with the reglsterlng keys of a key coupler adapted 
to couple the displaced keys together during their registerlng motion, and 
an t^ester for compelllng the displaced keys to make a complète stroke 
befoire retumlng to theIr normal position. In 1886, Juengst constructed 
and operated, with entlre practlcal success, a machine embodylng the Im- 
provements. This machine, however, lacked a casing and cash drawer, 
and was never brought to a ânisbed state, so as to be fit for use as a cash 
reglster In ordinary business. Bdd, that the machine contained the In- 
ventions in a completed form, and amounted to a réduction thereof to 
practice. 

8. Saue. 

The Juengst patent, No. 499,294, for an Improvement In cash registers 
and indicators, hdd to be entitled to priorlty over the earller patents to 
Lord and Boyer, numbered, respectively, 398,898 and 416,029. 

This is a suit brought under Eev. St § 4918, by the National 
Cash-Eegister Cîompany and Charles Edgar Lord, against the Lam- 
Bon Consolidated Store-Service Company, in respect to certain inter- 
fering patents for improvements in cash registers and indicators. 

Edward Rector and Melville Church, for complainants. 

Gilman & Eusk, M. B. Philipp, and Keasbey & Sons, for défendant. 

ACHESON, Circuit Judge. This suit is brought under section 
4918 of the Éevised Statutes of the United States, relating to in- 
terfering patents. The plaintifls are the owners of two letters 
patent, namely, No. 398,898, dated March 5, 1889, granted to Charles 
E.dgar Lord on an application filed October 11, 1888, and No. 
416,029, dated November 26, 1889, granted to Israël Donald Boyer 
on an application filed July 8, 1889. The défendant is the owner 
of letters patent No. 499,294, dated June 13, 1893, granted to Charles 
A- Juengst on an application filed September 24, 1890. The in- 
ventions in controversy relate to, and are improvements in, machines 
known as "cash registers and indicators," and consist in the com- 
bination with the registering keys of such a machine of a key 
coupler adapted to couple the displaced keys together during their 
registering motion, and an arrester for compelling the displaced 
keys to maice a complète stroke before retuming to their normal 
position. The improvements are capable of conjoint use, and are 
covered, on tha one hand, by the Lord and Boyer patents, and on 
the other by the Juengst patent. In the patent office there were 
Interférence proceedings between Juengst and Lord, and between 
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Juengst and Boyer, resultmg, in each case, in a décision by the 
commissioner of patents awarding priority of invention to Juenfist; 
and, a patent having been issued him, this bill was filed to avoid 
tlie same. 

Th.e dates of flling the applications by Lord and Boyer, namely, 
October 11, 1888, and July 8, 1889, are to be accepted as the dates 
of their respective inventions, no évidence having been given to 
establish earlier dates therefor. The invention by Juengst is al- 
leged to hâve been made in the year 1886, and embodied in a 
machine (Juengst Exhibit No. 2) put in évidence by the défendant. 
That this exhibit is the original machine made by Charles A. 
Juengst, that it was conStructed by him in its présent form in the 
summer of 1886, at the Works of Juengst & Sons at Croton Falls, 
in the state of New York, and that it fully illustrâtes the improve- 
ments in controversy, are matters not Seriously contested, and in- 
deed, under the évidence, are not open to doubt. The case, then, 
seems to tum upon the question whether this machine was a 
réduction to practice of the inventions, or an abandoned experiment. 
The Juengst Exhibit No. 2 lacks a casing and a cash drawer, but 
it has aU the other necessary parts of a cash register. It is a f uU- 
sized working machine, of permanent structure, and made of the 
usual materials. As respects the keys, the key coupler and arrester, its 
mechanism is complète and practicaJly operative, and undoubtedly 
contains the inventions involved in this suit. A number of crédible wit- 
nesses testify that in the summer of 1886 this mechanism was oper- 
ated with entire practical success in their présence. It fully accom- 
plished the purposes for which it was intended, and its mode of opér- 
ation and^ utility were understood by those persons, some of w;hom 
were practical machinists. It is true that the machine was never 
brought into éuch a perfectly finished state as to be flt for em- 
ployment as a cash register for ordinary business purposes, and its 
registering and indicating devices are defective, and seem always 
to hâve been so. But the test of perfected invention hère is not 
whether the varions distinct mèchanisms entering into Juengst's 
machine ail worked with practical success. In themselves, cash 
registers and indicators were old, and were in common use. The 
inventions in question were only improvements upon such machines, 
— additions thereto designed to give them increased efiQciency. The 
mechanism in which Juengst embodied his inventions was amply 
sufficient to demonstrate the practical success thereof. "This it 
actuaUy did, to the satisfaction of those to whom it was exhibited. 
To apply to the old machines the improvemen^i» which Juengst 
thus devised, put in operative form and disclosed, required only com- 
mon mechanical skill. Upon the proof s and under the authorities, I am 
entirely satisfled that what Juengst did in 1886 was a réduction to 
practice of the inventions in controversy, and that his machine 
then built and operated, since preserved in its original shape, 
and now produced in évidence, contains the inventions in a com- 
pleted and practical form. Curt. Pat. § 87a; Keed v. Cutter, 1 
Story, 590, Fed. Cas. No. 11,645; Coffin v. Ogden, 18 Wall. 120; 
Pickering v. McCuUough, 104 U, S. 310, 319. I am therefore of 
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the opinion that letters patent for the same were rightly granted 
to Charles A. Juengst, assigner to the défendant company. 
Let a decree be drawn in accordance with this opinion. 



BARNBS AUTOMATIC SPRINKLBB CO. v. WALWOETH MANUF'G 00. 

et al. 

(Circuit Cotirt of Appeals, Seventh Circuit February 9, 1894.) 

No. 96. 

1. Patents for Inventions —Suit for Infhingement — Pleading and Evi- 
dence. 

Wliere tlie answer allèges that the grantee of a patent of later date than 
complainant's, but issued upon an earlier application, was the flrst in- 
venter, évidence of the dates of the respective inventions is admissi- 
ble, and public notice of the device described in the later patent must be 
carried back to the date of the application therefor. Bâtes v. Coe, 98 
tr. S. 31, dlstingulshed. 51 Fed. 88, afflrmed. 

8. Same. 

It is a good défense to an action of Infringement that the patented de- 
vice was anticipated by a prier patent to the same patentée. 

8. Same— NovEiiTY— Automatic Fire Extingxjishers. 

The Bames patent. No. 233,393, for an automatic fire extingulsher, is 
void as to Its third, fourth, and fifth claims, for want of novelty. 51 
Fed. 88, àfflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Hlinois. 

Suit by the Bames Automatic Sprinkler Company against the 
Walworth Manufacturing Company and others for infringement of 
a patent. The Mil was dismissed. Complainant appeals. 

The bill in this case Is for an aceounting and an injunction against 
infringement of certain claims of letters patent No. 233,393, for improvements 
In automatic fire extinguishers, issued October 19, 1880, to Charles Barnes, 
who assigned to the complainants. The court found that one of the claims 
In issue had not been infrlnged, and that the others were devoid of patenta- 
ble novelty. For the opinion see 51 Fed. 88. The answer of the Walworth 
Manufacturing Company, besldea denying invention and Infringement, and 
showing the prior art, contains the following: "And this défendant, further 
answering, says that the said Charles Bames unjustly obtained the said let- 
ters patent No. 233,393, for that whlch was in fact invented by one Charles 
W. Talcott, of Woonsocket, in the state of Rhode Island, who was using rea- 
sonable diligence in adapting and perfecting the same. That the said Tal- 
cott, long prlor to the supposed invention by said Barnes, invented an auto- 
matic fire extinguisher in whlch was contalned In combination a perforated 
dlstributor, a valve located within said dlstributor, and having a stem pro- 
jecting through the shell of the distributor, and a lever to hold the valve to 
Its seat until a fusible pin, or solder joint, holding such lever was released 
by the action of beat; that said apparatus was also provlded with an elastic 
cushion to hold said valve to its seat with an elastic pressure; and that said 
Talcott perfected hls said invention and flled his application for letters pat- 
ent therefor in the United States patent office on the 8th day of April, 1879, 
and long prior to the supposed invention of the said Barnes, and prior to the 
application of said Barnes for said letters patent No. 233,393, and that let- 
ters patent No. 253,128, dated January 31, 1882, for said invention, were duly 
issued to said Talcott." 

Geo. J. Murray and L. L. Bond, for appellant. 
WiUard & Evans and J. J. Myers, for appelleea 
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Before WOODS and JENKmS, Circuit Judges, and BJJKS, Dis- 
trict Judge. 

WOODS, Circuit Judge, after making the foregoîng statement^ 
The opinion delivered in tiie circuit court meets our approval, and, 
wjttiout going into the case at large, we deem it enough to consider 
ttvo objections, The fourth and flJth claims of the patent in suit 
were held to be anticipated by the Talcott patent of January, 1882, 
of which it is said in the opinion: "The public notice of the de- 
vice must be carried back to the date of flling the application," 
which was in April, 1879. This, it is insisted, is in clear conflict 
with the foUowing déclaration of the suprême court in Bâtes v. 
Coe, 98 U. S, 31: 

"Nelthw the défendant ta an action at law nor a respondent In an equlty 
soit c!&n be permltted to prove that the Invention descrlbed In the prlar pat- 
ent, or the invention descrlbed In the printed publication, was made prier to 
the date of such patent or printed publication, for the reason that the patent 
or publication can only bave the effect as évidence that is glven to the same 
by the act of congress. Unlike that, the presumptlon In respect to the inven- 
tion descrlbed In the patent In sul^ if It is accompanled by the application 
for the same, is that It was made at the tlme the application was flled; and 
the complainant or plalntlff may, If he can, introduce proof to show that It 
was made at a mucb earller date." 

This rule, it is clear, càn be applicable only ta the one défense 
"that the improvement had been patented or described in some 
printed publication prier to the supposed invention." In order to 
corne under the provision of the statute which authorizes that dé- 
fense, the patent or publication relied on must be prior in point of 
time to the patent in suit. And it is perhaps true in respect to any 
form of défense that if a patent is referred to simply by num- 
ber and date, without averment of earlier invention and use, or of 
the date of the application upon which it was granted, évidence of 
those pàrticulars would not be compétent, because not within the 
issue. But when the answer is framed, like this one, to show, not a 
prior patent or publication, but that the grantee of the patent in suit 
was not, and that the patentée of a patent of later date, issued 
upon an earlier application, was the first inventor, it is an anom- 
alous proposition that the fact which the statute déclares to be a 
défense cannot be estabUshed by any proof which, uiider the ordi- 
nary rules of évidence, is admissible. In the case of Western Elec- 
tric Co. V. Sperry Electric Co., 9 U. S. App. , 8 G. C. A. 129, 59 

Fed. 295, where this court held that, when two patents for one in- 
vention had been issuéd, the owner of the second may sue the owner 
of the flrst, or those operating under it, without having obtained 
relief under section 4918 of the Fédéral Eevised Statutes, it is said : 

"Whether one patentée or the other, when he makes or uses the invention, 
is an infringer or trespasser dépends upon the Inquiry whether the one or 
the other was the flrat inventor, and not whether he was the first to obtaln 
a patent; and this Inqulry may as well be made In the ordinary suit in 
equl:ty as In the proceeding provlded by the statute." 

If the parties in that case had been reversed, and the Western 
Electric Company had been made respondent to a bill by the Sperry 
Electric Company, either in a suit of the ordinary form in equity or 
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nnder the statute, its défense woiild hâve been that its patent, 
though later in date, had been granted npon the earlier application 
to the flrst inventor; and yet, if the rule quoted is to hare the 
broad application contended for, the défense conld not hâve been 
admitted, and the other party would necessarily hâve prevailed. 
The décision in Bâtes v. Coe involves no snch absurdity as that in 
respect to a single dispute a party may hâve a cause of action 
against his adversary, and yet, if made a respondent, hâve no dé- 
fense. It may be granted, in the very terms of that opinion, "that 
the patent or publication can only hâve the effect as évidence that 
is given the same by the statute," and yet, vehen the issue of pri- 
ority of invention is presented, other facts necessary or proper for 
the détermination of that issue may be proved. 

It is further insisted that the court had no right to consider an 
earlier patent of Bames as anticipating the one in suit; and référ- 
ence is made to Cantrell v. Wallick, 117 U. S. 689, 694, 6 Sup. Ct. 
970, for the proposition that: 

"The défendant cannot excuse or défend himself against the charge of 
infrlngement of the letters patent in suit, by saying that he infringes an ear- 
lier patent rather than the patent claimed in this case." 

The proposition is neither to be found nor bas it support in the 
case cited, and the contrary is well settled. The decree of the cir- 
cuit court is afflrmed. 



STIRRAT et al. v. EXCELSIOR MANTJF'G CO. 

(Circuit Court, B. D. Missouri, E. D. January 20, 1893.) 

No. 3,255. 

Patents — Limitation of Claims— Improvbmbnts in Btoves. 

The Stirrat patent, No. 357,874, for an improvement in stoves, must, in 
View of the prior state of the art, and of the modifications of the claims 
in the patent office, be strictly limited to the construction described, 
which includes as one essential élément a removable top plate, or long 
center, cast hollow, or with a projection having a water passage througli 
it The patent therefore does not cover the idea of boltlng a water pipe 
or water box to the long center for the purpose of coollng it, and givlng it 
greater durability. 

Suit in Equity by Robert J. Stirrat and others against the Ex- 
celsior Manufacturing Company for infrlngement of a patent. 

Fowler & Fowler, for complainants. 
Paul Bakewell, for défendant. 

THAYEE, District Judge. The file wrapper and contents of 
letters patent No. 357,874 show that when the application was 
filed the patentée (Robert J. Stirrat) supposed himself to be the in- 
ventor of the hollow long center for stoves and ranges. His sole 
claim was for "the long center of a stove or range, formed with 
a water passage or passages therein, communicating with induc- 
tion and eduction pipes, substantially as and for the purpose set 
forth;" and in his speciiication he stated that his improvement 
consisted "in forming a water passage in the long center or cen- 
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ters, connecteoi lirith. the water tank by sùitable pipes;" atid thàt. 
the main porpose of thus casting the top plate or long Centër was 
to protect it from the action of heat, aM to prevent it from he- 
coming warped. In the first coùiniuni cation from the patent ofSCe' 
the patentée wSis advised that the snpposed new ûiethod of mold- 
ing and using the long centep of a stôve as a water pipe, to render 
it more durable, was not new; that both the top plates and long 
centers of stoves and ranges had previously been molded with 
water channels, for the express putpose of distributing the heat, 
and preventing them from becoming warped. Vide U. S. letters 
patent No. 277,009, Unes 40 to 45, inclusive. It would seem as 
though this first communication from the patent ofCice ought to 
hâve satisfled the patentée that his claims as an inventer rested 
upon a doubtful foundation, and that very little scope could be 
given to any claim which he might eventually sncceed in having 
allowed. Other inventors had alre'ady suggested the idea of cast- 
ing the top plates of a stove hoUow, and of permitting water to cir- 
culate therein, for the purpose of protecting the plates, in a meas- 
ure, from tlie destructive action of heat. But, as usually happens 
in such cases, the patentée persisted in his efforts to obtain à pat- 
ent on something, although his main idea had been anticipated. 
Having modified his spectûcation by the additional statement that 
his invention related "to those water-heating devices in which the 
water to be heated is caused to pass through the long center and 
a water-back," a.nd that his improvement consisted "in features 
of construction" merely, he subbequently laid claim to "a combined 
long center and water-back consisting of a top plate, C, having 
the chamber C, horizontal pipe section, F', F", eduction pipe, G, 
anc" induction pipe, F, substantiaUy as set forth." This daim was 
likewise rejected, as containing nothing substantiaUy new; but 
eventually, and after further changes in the spécification, a patent 
was granted, containing three claims, of which the flrst claim may 
be taken as a fair sample. It ia as follows: 

"The combinatlon, wlth the removable top plate of a cooking stove having 
a chamber therein, of an exit pipe leading from sald chamber at one end of 
the plate, and an Inlet pipe ninning parallel to the exlt pipe, extending to 
the other end of the plate, and communicating with the chamber, 'substan- 
tiaUy as described." 

Before the issue, however, the descriptive part of the spécifica- 
tion had been amended so as to state speciflcally that "the long 
center, 0, is cast with a projection having a water passage through 
it almost from end to end." 

The court has been thus particular in stating some of the pro- 
ceedings in the patent office for the purpose of saying that, in view 
thereof, the complainants must expect a strict construction of the 
claims of their patent; and for the further purpose of showing that 
throughout those proceedings the patentée constantly described the 
long center as a hollow casting, which had been so made for the 
express purpose of carrying water therein, and resisting the action 
pf heat When the application for the patent was flled, the pat- 
entée evidently believed that his invention consisted in casting 
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tiie long center of a stove hollow, so that it might be used as a 
water pipe or water channel. TMs was what he flrst claimed, 
and ail that he claimed. Before the date of his application it had 
long been the practice to heat water in stoves and ranges by con- 
ducting a water pipe into the fire box of a stoTe or range, and bend- 
ing it somewhat into the form of an oxbow. The only change 
which Stirrat snggested in existing and well-known déviées for 
heating water in stoves was the use of the long center of a stoTe 
as a water channel in lieu of the upper leg of the old oxbow pipe; 
and that this was the view entertained by the patent office is évi- 
dent from the références given, and the correspondence that took 
place during the pendency of the application. 

Under ail of the circumstances, the court is of the opinion that 
the combination covered by Stirrat's patent must be limited very 
strictly to a combination of such parts as his spécification de- 
scribes, and that one of the essential parts of the combination is 
a removable top plate, or long center, cast hollow, or with a pro- 
jection having a water passage through it. The margin of inven- 
tion is very small when viewed in connection with the state of the 
art at the time the Stirrat patent was issued. The patent of- 
fice in ail probability acted upon the assumption that a long centei, 
cast hollow, was an essential feature of Stirrat's invention, as oth 
erwise the subséquent patent to O'Keefe & Filley, No. 358,123, 
for a water box bolted to the under side of the long center, would 
not hâve been granted. But, whether such was or was not the 
view entertained by the patent office, the court is of the opinion 
that such is the correct view. The spécification describes the long 
center as being "cast with a projection having a water passage 
through it," and there is no suggestion in the spécification that the 
object which the inventer hoped to accomplish in the way of pre- 
venting the long center from warping could be accomplished by 
other équivalent means, as by bolting a water pipe thereto, for 
the purpose of cooling and supporting it. 

In conclusion it is only necessary to say that it is only by lim- 
iting the Stirrat patent to the précise form of device shown in the 
spécification that the patent can be sustained as a valid grant in 
view of the prier state of the art The long center, cast hollow, 
simply takes the place of one of the two water pipes which were 
formerly in use. Whatever advantage there may be in that pré- 
cise mode of construction must be conceded to the complainants, 
but their patent cannot be so construed as to cover the idea of 
bolting a water pipe, or a water box to the long center for the pur- 
pose of cooling it and giving it greater durability. The court holds, 
therefore, that défendants hâve not infringed complainants' letters 
patent, and the biU is accordingly dismissed. 
V.60F.no.4— 39 
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SAUNDBRS et al. t. ALLEN. 

(Circuit Court of Appeàls, Second Circuit Marcb 13, 1894.) 

No. 75. 

1. PATBHTSV-IirvÉNTIOIir— PlPB CuTTKRS. 

There iB no invention in pladng antifriction rollers In the Jaw of a 
pipe cutter opposite the ordlnary rotary cutter, wlien euch rollers hâve al- 
ready been comblned wlth a cutter in which a fixed linife waa substituted 
for the rçtàxy cutter. 53 É^ed. 109, afflirmed. 

2. Sâmb— Ij^cSbased Sales As Evidence of Invention. 

A pi&é cutter was seemingly without patentable invention, but It was 
shown that sales thereof had increased from 3,926 in 1885 to 10,727 In 
1891. jCbere was nothing to show to what extent prlce, workmanship, 
libéral âlscounts to dealers, and extensive advertislng had contributed to 
the sùccess in introduclng the tool. It appeared, also, that an old form 
of cutter stlll remained Ini very gênerai use, and that there was a strong 
competitor in anotb^ patented cutter. MeÙl, that the increased use was 
not sufflçlent to show patentable invention. 
8. Same — ^Anticipation — Pleadino and Pkoof. 

The glvlng of notice of prlor patents relied on to support the défense of 
anticipation, by statlng the names of the patentées and the dates of their 
patents, Is suâlclent to warrant the introduction of such patents, if they 
descrlbe the same Invention, even though they do not clalm it 
4 Same— Pakticulah Patent. 

The Saunders reissue patent No. 10,021, for a pipe cutter, Is void, as to 
the second clalm, for want of Invention. 53 Fed. 109, afflrmed. 

Appeal from a Decree of the Girouit Court, Southern District of 
New York, dismissing complainants' bill. The suit was brought 
by Alexander Saunders and othere against James P. Allen, for 
infringement of letters i)atent, reissuè No. 10,021, dated January 
31, 1883, to Andrew Saunders, for a pipe cutter. 

James A. Whitney, for appellants. 
Livingston Œfford, for appeUee. 

Before WALLACE, LAOOMBE, and SHEPMAN, Circuit Judges. 

LACOMBE, Circuit Judgç. A pipe cutter is a tool, worked by 
hand, which grasps the pipe to be eut between two jaws, one or 
both of which is provided with a knife, and is then revolved around 
the pipe, the jaws being gradually brought nearer together, as 
the eut progresses, by means of a set screw or other device. So 
much of the invention as is covered by the second claim, which 
is the only one défendant is charged with infringing, is thus de- 
scribed in the patent: 

"The Invention further comprises a novel combination of an adjustable 
rotary cutter with the stock o* a pipe-cutting device, and with two bearlng 
or antifriction rollers so placed in said stock as to support and steady the 
pipe without material friction durlng the opération of the rotary cutter, 
in severlng the same, and a screw for forcing the cutter agalnsf the material 
to be eut." 

The stock is simply the support of the movable and moving parts 
of the apparatus. It is a C-shaped pièce of métal, of which the 
lower curve constitutes one jaw of the tool, and the upper curve 
the other. As represented in the drawing and described in the 
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patent, the pipe to be eut is placed between the jaws resting at 
one side against the antifriction rollers, and with. the rotary cutter 
pressed against its opi)o«ite side by means of the screw, whieh acts 
upon a pivoted arm in which the cutter wheel revolves. This 
pivoted arm is not an élément of the cladm averred to be infringed. 
The implement is then tumed around the pipe in the usual manner 
of a pipe cutter (rotating the tool by means of the handle), and, 
as fast as the rotary cutter cuts Into the pipe, it is fed inward by 
turning the screw in the requisite direction, so that, after a few 
révolutions of the implement around the pipe, the latter is severed. 
The claim declared on is as follows: 

"(2) In a plpe-cuttlng implement, the combinatlon of the antifriction rollers, 
a, and an adjustable rotary cutter, D, wlth a stock, and a screw for forcing 
the cutter towards the material to be eut, substantlally as and for the pur- 
poses herein set forth." 

The stock, the opposed jaws, and the use of a screw to make 
the jaws bite are concededly old. The complainants' only claim 
to invention is found in the combination of the rotary cutter in 
the upper jaw with the broad-bearing, antifriction rollers in the 
lower jaw. The circuit judge found that there was not patentable 
invention in this combination. This is a question to be determined 
by a considération of the state of the art. 

The complainants' implement is, as their counsel coptends, an 
improvement on the Stanwood pipe cutter, patented in 1859, and 
which went into such gênerai use that it is still commonly spoken 
of as the "ordinary pipe cutter." It has the stock, jaws, and 
screw, and the rotary cutter placed in the upper jaw. The pipe 
to be eut rests in the lower jaw, however, without the interposi- 
tion of anything to relieve friction. The manifest drawback to this 
tool was that, in conséquence of the friction, it required the ex- 
ertion of more strength to tum it, and it had some tendency to 
twist the pipe. Its lower jaw had a broad bearing, which kept the 
cutter straight The only change which complainants hâve made 
in this old form of cutter is to relieve the friction by placing two 
roUers in the lower jaw. Such a mode of relieving friction is so 
weU known in the arts that it would seem not to require patent- 
able invention to suggest its use in a pipe cutter to meet a recog- 
nized defect. The varions patents introduced in proof, moreover, 
show that friction was understood to be a drawback in pipe 
cutters, and that antifriction rollers were used to avoid it, before 
the particular combination in suit was devised. In letters patent 
granted to Fositer (No. 65,066) May 28, 1867, there are shown two 
friction rollers in the lower jaw, arrangea substantially as are 
the complainants', "so as to bear against the pipe, receive ail the 
pressure and working of the pipe, and thus relieve the claw." Had 
Foster retained the rotary cutter, his tool would hâve been a com- 
plète anticipation of complainants' device. He undertook, however, 
to further improve the Stanwood cutter by substituting a fixed 
knife blade for the rotary cutter in the upper jaw. He states 
that the pin of the rotary cutter has to bear the whole pressure, 
and, as both pin and cutter are made of small dimensions, thej 
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soon wear out, and reqttire to be frequently replaced. To remedy 
that difflcTilty, Poster substituted the stronger and more substan- 
tial fixed knife. Because he thus pointed out a mode of overcoming 
one difiQculty, and embodied his supposed improvement in Ms patent, 
that patent none the less pointed out the device he embodied therein 
for overcoming the other dilSculty. Œven the Stanwood cutter 
and the desirability of relieving friction between the lower jaw 
and the pipe, and given the Foster antifriction rollers as a means 
of relieving such friction, there eould be no patentable invention 
in placing the latter in the former, retaining still its rotary cutter. 

Other patents, also, intermedîate Stanwood's and the one in suit, 
show variations of combination which relieve friction in pipe cut- 
ters by the use of rollers. Getty's (So. 67,530, August 6, 1867; re- 
issue 3,549, July 13, 1869) shows a V-shaped cutter in the lower 
jaw, and rollers on the upper, giving the pipe "a recess in which to 
lie, regardléss of size.'? Howarth's (No. 52,715, February 20, 1866) 
has a rOtary cutter in the upper jaw, and two cutters in the lower. 
It has the advantage of being capable of use where the angle of 
a wall or floor prevents an entire révolution of the tool around the 
pipe, and th© disadvantage of requîring more care to make the cuts 
true, as the knife edges of the lower jaw do not présent a broad- 
bearing surface for the pipe to rest on. The British patent to Lier- 
nur (No. 1,648 of 1873) shows a "screw-cutting gear," having prac- 
tically jaws,' which the spécification states may be so adjusted that 
the cutters will effect "a circular incision, the same as is effected 
by the wéU-known gas-pipe cutter." One modification of this, shown 
at Fig. 14, has two rotary cutters on the lower jaw and two anti- 
friction rollers on the upper one. 

In view of the state of the art as thus disclosed, mère mechanical 
ingenuity, and that of no high grade, was sufflcient to devise the 
improvement upon the old Stanwood cutter, which consista solely 
in the interposition of antifriction rollers between the lower jaw 
and the pipe to be eut, their bearing surfaces forming a recess in 
which tte pipe may rest 

Nor do we find in the record sufficient to warrant any différent 
conclusion upon the theory that the pipe cutter of the patent sup- 
plied a long-felt want, which mechanics had tried to supply unsuc- 
cessfuUy, nor that it has driven other competitors out of the mar- 
ket because its superior merits hâve commended it to the public. 
In McOlain V. Ortmayer, 141 XJ. S. 428, 12 Sup. Ct. 76, it is held 
that "the extent to which a patented device has gone into use is 
an unsafe criterion, even of its actual utility;" and in Duer v. Cor- 
bin, etc., Co., 149 U. S. 223, 13 Sup. Ct. 850, it is pointed out that 
other considérations than that of novelty enter into any question of 
the popularitty of a patented article. The Stanwood cutter itself is 
still in very gênerai use, and the three-wheel cutter of Howarth, in 
a modified form known as the "Barnes Cutter," is apparently a 
strong competitor with the one-wheel cutter of the patent in suit. 
There is nothing to show to what extent price, workmanship, lib- 
éral discounts to dealers, and ingénions and extensive advertising 
may havé contributed to whatever succèss has attended the effort 
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to întroduce complaînants' tool, and, in the absence of any infor- 
mation on thèse points, there is not, in tlie circumstance tliat the 
Baies of this tool hâve Increased from 3,926 in 1885 to 10,727 in 1891, 
sulHcieut to warrant the conclusion that there was any patentable in- 
vention in devising it, in view of the state of the art as indicated 
supra. 

The appellants' objection to the competency as proof, under thé 
pleadings, of the letters patent to Foster, Getty, and others, is with- 
out merit. The fourth défense which may be proved under the 
gênerai issue (Kev. St. U. S. § 4920) is: "Fourth. That [the patentée] 
was not the original and first inventor or discoverer of any ma- 
terial and substantial part of the thing patented." Manifestiy, the 
last two words refer to the "thing patented" by him, — the patentée 
wîiose patent is sued upon. The third défense authorized by the 
same section is that "it had been patented or described in some 
printed publication prier to his supposed invention or discovery 
thereof;" and the fifth is that "it had been in public use," etc., 
"more than two years," etc. The section makes notice as to proof 
to be offered a prerequisite to the introduction of évidence in sup- 
port of either of thèse défenses of préviens invention, knowledge, 
or use. Such notice shall state "the names of patentées, and the 
dates of their patents, and when granted, and the names and rési- 
dences of the persons alleged to hâve invented, or to hâve had prior 
knowledge of, the thing patented [meaning, evidently, patented by 
the letters patent in suit], and where and by whom it had been 
used." 

The notice in this case (which was contained in the answer) stated 
the names of the patentées and the dates of their patents, in which 
patents défendant contended that the material and substantial parts 
of the alleged improvement or supposed invention of Saunders were 
fully described and publicly made known. This was quite suffl- 
cient to warrant the introduction of those patents, provided they 
did in fact describe or disclose the alleged invention or discovery, 
whether they claimed it or not Every invention disclosed in a 
patent, and not claimed, is dedicated to the public, and no one 
may thereafter appropriate it. It becomes thenceforth as much a 
part of the art as does the invention disclosed in the same patent, 
and also claimed therein. The question whether an individual is, 
or is not, an original and flrst inventor or discoverer, can only be 
determined by comparing what he did or discovered with that body 
of information upon the subject with which he and aU the world 
are chargeable, and which is called the "state of the art" Usu- 
ally, the clearest conception of what that art is will be derived 
from a study of prior patents, which are open to the public (sec- 
tions 892, 486, 490, 491), and assumed to be within the knowledge 
of ail from the date of their issuance and recording in the patent 
office, irrespective of the fact whether the plaintifE or his assigner 
ever saw them, and without proof of the précise date when they 
were printed. 

The decree of the circuit court is afflrmed, with costa. 
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NBWÀBK WATOBt-OASB MATERIAL 00. T. WILMOT & HOBBS 

MANUF'G CO. 

(Circuit Court, D. Oonnectlcut. March 27, 1894) 

No. 726. 

Pathni»— Invention— Watch Pkdtectobs. 

paf^nt No. 413,644, to Benfleld, Aufhauser, and Mllne, for a protectw of 
VP'atches against magnetism, which Is composed o£ highly magnetic métal 
in tW6 sections, Joined by a coiled sprlng, the Inner surfaces belng cov- 
éred tï^lthplusli, and the otlter with japan, palnt, or like substances, is 
Toid for want of invention in view of tlie prior state of the art 

TMs is a bill by the Newark Watch-Case Material Company 
against tàe Wilmot & Hobbs Manufacturing CJompany for infringe- 
ment of a patent for protectors of watches against magnetic in- 
fluence. 

Geo. Cook and A. L. Shipman, for complainant. 
A. M. "Wooster, for défendant. 

TOWNSEND, District Judge, Tliis is a bill in equity for in- 
fringement of letters patent No. 413,644, granted October 29, 1889, 
to T. Beçfidld, S. Aufhauser, and A. Milne, for a watch protector. 
The patentées originally flled in the patent office six claims cover- 
ing the elepents of the alleged invention, but upon citation of 
anticipations restricted the spécification by disclaimer, and substi- 
tuted a single claim for a combination, which was allowed, and is 
as follows: 

"As a new article of manufacture, a watch protector, adapted to hold or 
eontaln a watch, and constructed of highly magnetic métal, and in two sec- 
tions, the latter belng Joined by means of a coiled sprlng, the inner surface 
of sald sections belng coVered with plush or other soft nonmagnetic mate- 
rial, and thelr otiter surfaces with japan, palnt, or other like substances, 
substantially as set forth." 

The object of the alleged invention, as stated in the spécification, 
ia to provide an economical device which woidd prevent watch 
movements f rôm becoming magnetized by electric currents, and 
protect the téatch from in jury. This protector was of such size 
and shape as to allow the watch to fit snugly in it, and could be 
easily removed whenever the wearer had no occasion to use it. 
The defenseà are nonlnfringement^ that the claim merely covers an 
aggregation of old éléments, and that the patent is invalid in view 
of the state of the art 

Infringement is proved. The contention of défendant on this 
point, that the patent is limited to a construction of iron, is nega- 
tived by the language of the spécification, which describes the ré- 
ceptacle as coiistructed "of sheet iron or other highly magnetic 
métal," or 6f "a pièce of sheet métal, highly magnetic, and preferably 
sheet iron." "This limited construction, il supported, would be im- 
material, inàsmuch as the évidence shows that the defendant's 
watch protector is not only an exact copy of complainant's in ex- 
ternal appearance, but that the métal used is, in character and 
opCTation, the same as that of the patent in suit, and is, for ail 
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practical purposes, iron. Every easential élément of tlie alleged 
comMnation is old, as complainant's expert admits that, in view 
of the State of the art, to line such a protector with plush, or to 
cover it with japan, did not involve invention, and that the form of 
spring used was old. It is also admitted that devices for pro- 
tecting watches from physical injury, and their movements from 
magnetic influence, were old. Patent No. 56,014, granted J\ûy 3, 
1866, to W. W. Covell, Jr., describes a watch protector of such size 
and shape that a watch may fit snugly within it, made of brass or 
other métal, to protect the watch from extemal injury, and lined 
with soft material so as to prevent the case from getting scratched 
or worn, provided with a hinged spring, easily removed when not 
wanted, and capable of a construction which would permit the 
watch to be consulted without removing it from the protector. 
The only essential différences between it and the protector of the 
patent in suit were that, being designed for protection against pick- 
pockets, and not against magnetism, it was provided with eyes and 
a pin, whereby it could be secured to the pocket of the wearer, and 
it was not limited in construction to highly magnetic métal. The 
différences in finish and in détails of construction of spring hinge 
and coverlng are, for reasons already stated, immaterial. Patent 
No. 93,246, granted to W. O. Sumner, August 3, 1869, for a watch 
protector, shows a somewhat similar contrivance, the patent oflBice 
model of which is of iron. 

Complainant, in his spécification, disclaims the devices formerly 
used for protecting watch movements from magnetism, and which 
were originally cited as anticipations. It was well known in the 
art, long prior to complainant's alleged invention, that sheet iron, 
in the form of cases or rings surrounding an object, would pre- 
vent it from being affected by magnetism. Devices of this char- 
acter, to protect compassés, are shown in Kline patent, No. 16,845, 
and Pender patent, No. 44,451. But patents Nos. 289,642, granted 
December 4, 1883; 312,458, granted February 17, 1885; and 365,- 
985 and 365,990, granted July 5, 1887, to C. K. Giles; and patent 
No. 403,211, granted May 14, 1889, to H. P. Pratt,— show the prac- 
tical application of this knowledge to watch protectors. The Giles 
patents described varions kinds of protectors, among them being 
one (No. 312,458) where the watch case itself was made up with 
a sheet of iron between the case plates of gold or silver. In patent 
No. 289,642, Giles describes the disastrous effect upon watches of 
dynamos and other electrical apparatus, and states as foUows: 

"It is well known that when watches are brought near to powerful mag- 
nets their utillty is entirely destroyed, as the many parts of the movement 
beeome magnetized, and so the regularity o£ the movement is entirely de- 
stroyed. At the présent time, when powerful dynamo machines are in nse 
ail over the country for varions purposes, the liahility to this in.iurious dis- 
turbance in watches is greatly increased, for the magnets of thèse machines 
are frequently so powerful that persons coming near thèse machines wlU find 
the watch they carry aflfected, as described, by the magnet. It is an object 
of my Invention to overcome this difflcnlty, and completely protect the watch 
from the deleterious influence of magnets, so that it may be carried into the 
présence of dynamo machines, or into the présence of magnets elsewhere, 
with perfect security against Injury; also to shield the watch from the mag- 
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netism; ana magnetic cun^nts of the body. This resuit. I accompllsh by sur- 
rQuÉdli|^ the works or th^ watcb wlth a complète shieldof highly magnetic 
métal, or an aljoy or combination of metals which, In common language, 
mày Be^Mid to absorb or ton aside thè magnetic currents, thereby prevent- 
ing thBir rôacHiag the works of the watch movement." 

Mti^ijiugh. the patentée describes such. protector as a box, or case, 
pitefêral)|y designed tô gô inside tàe regular case of the watch, he 
alsd'su^èsts, as aboveshown, a case for the watch itself. He also 
stateà' '^ folloWs: ' 

"I bave jthus described one way in whlch my invention may be carried ont 
practlpally, but I do not limit my Improvement to this particular mode of 
emlwdlniënt. The shield may be of any sui table form and construction, pro- 
vided only, it so nearly Incloses the watch as to accomplish the object ex- 
plained; and It may be made of any métal or compound which is adapted to 
secure the résuit described." 

I hâve not overlooked the évidence that the claimed anticipations 
are piere paper patents, which hâve never been successfully used. 
But such objection iS|insufficient where the modifications merely 
consist in matters of détail which could hâve been made by any 
mechanic, or do not require invention. Pickering v. McCullough, 
104 U.S. 310. The most that can be claimed for this patent is 
that it is for a more economical device, with higher finish, or greater 
beauty of surface, than had been heretofore made, and that it 
has been extensively adopted and used by the public. But it is 
well settled that thèse circumstances are not, in themselves, suflQ- 
cient tO; constitute invention. Ansonia, etc., Co. v. Electrical Sup- 
ply Co;, 144 U. S. 11, 12 Sup. Ct 601. In Duer v. Lock Co., 
37 Fed. 342, where large and increasing sales were relied upon to 
support the claim of patentability, the court below held that the 
proof 6f acceptance by the public was not sufflcient to demonstrate 
the invelitive novelty of what appeared to be the product of ordi- 
nary meehanical skill. And the suprême court, afflrming this dé- 
cision, held that such a criterion was an unsafe one, as, among 
other^ considérations, the popularity might be due, as it apparently 
is in this case, to the more attractive appearance, or the more per- 
fect finish, of the article. Such évidence is not conclusive of nov- 
elty, and still less of patentable novelty. Duer v. Lock Oo., 149 
U. S. 216, 13 Sup. et. 850; Grant v. Walter, 148 U. S. 547, 13 Sup. 
Gt. 699; McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76. 
' In oMer to constitute invention, there must be some contribution 
of créative thought. The fact of contrivance in the création proves 
the fact of invention in its creator. But hère no âeld was left for 
invention. The protectors against pickpockets of 30 years ago 
serve as the protectors against the dynamo of to-day by merely 
striking ofl the fastening device. The iron protector of Giles, in- 
closing a watch case or its movements, describes everything in the 
patent in suit, except old détails of construction, or higher finish. 
The protector speciflcaUy described by him as designed to hold 
the movements of one watch would be practically the protector of 
the patent in suit for another watch smaller in size, and could be 
adapted to such use by any skilled mechanic. It is entirely clear 
that, the covering of the movements of à watch to protect against 
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magnetism being once conceded to be old, there is no novelty in 
the particular shape in which thèse coverings are made; it is a 
mère matter of mechanical taste or skill. Mr. Justice Brown, in 
Pope Manufg Co. v. Gormully, etc., Manuf'g Co., 144 U. S., 
at page 247, 12 Sup. Ct. 687. This case seems to fall within the 
principle applied where, by reason of the deyelopment of an art, 
new exigencies arise which demand new appliances, or the appli- 
cation of old appliances to new uses, analogous to those already 
known. An illustration especially in point is HoUister v. Manu- 
facturing Co., 113 U. S. 59, 5 Sup. Ct. 717, where a fonn of revenue 
stamp was shown to possess novelty and increased utUity, and, 
having been found to furnish a valuable means for the prévention 
of fraud, had been adopted for gênerai use by the internai revenue 
bureau. But the court held tiiat, the character of thèse frauds 
rendered possible by the stamp System of taxation, having called 
the matter to the attention of those persons comi)etent to deal 
with the subject, suggested the necessary modification of previous 
devices so as to accomplish the desired object, and that such mod- 
ifled device was only the resuit of the application of the common 
knowledge and expérience of such persons, and was in no sensé the 
créative work of the inventive faculty. So, in Aron v. EaUroad 
Co., 132 U. S. 84, 10 Sup. Ct. 24, where a patentée claimed a new 
form of railway car gâtes, especially adaDted for use on the ele- 
vated raîlroads, the suprême court, affirming the décision of Judge 
Wallace, dismissing the bill, quotes from his opinion as follows: 

"The patentée Is entitled to the merlt of being the flrst to conceive of th:e 
convenience and utility of a gâte opening and closing mechanism which 
could be operated efflciently by an attendant in the new situation. His right 
to a patent, however, must rest upon the novelty of the means he contrives 
to carry his idea into practical application. It rarely happens that old 
instrumentallties are so perfectly adapted for a use for which they were not 
originally intended as not to require any altération or modification. If thèse 
changes Involve only the exercise of ordinary mechanical skill, they do not 
sanction the patent; and in most of the adjudged cases where it bas been 
held that the application of old devices to a new use was not patentable 
there were changes of form, proportion, or organization of this character 
which were necessary to accommodate them to the new occasion. The présent 
case falls within this category." 

Hère the development of the electrical art required merely such 
a developed article as the skilled artisan was compétent to produce. 
Thèse considérations seem to establish that, prier to the alleged 
invention, the public had acquired the right to use substantially 
the same devices, for the same and other uses; that, even if the 
use to which it was applied by the patentée were a différent use, 
it was an analogous one, with no change in the nature of the resuit 
or one whiéh did not involve invention in view of the state of the 
art. It further appears that the modifications introduced into the 
patented device were a mère carrj-ing forward of the original 
thought, by changes in form, proportions, or degree. That thèse 
circumstances do not constitute invention, is conclusively estab- 
lished by the foregoing and other décisions. Smith v. Mchols, 21 
WalL 115; Pennsylvania E. Co. v. Locomotive Engine Safety Truck 
Co., 110 U. S. 490, 4 Sup. Ct 220; Blake v. City and County of San 
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Frantîisco, 313 U. S. 68a, 5 Sup. Ot. 692. See the cases collected 
on thls point in Manufacturing Co. t. Cary, 147 U. S., at page 637, 
13 Sup. et. 472. 

It seems to me f urther that tliere la no sucli Inter-correspondence 
of relations ijl said article as to constitute a combination. It is 
merely the principle of the pickpocket protector of CoTell or Sum- 
ner added to the magnetic protectors of Giles and Pratt. The two 
éléments thus physically included in a single device may make a 
better protector than anything heretofore produced, but there is 
no co-operation between them which produces a new resuit. In 
Hailes v. Van Wormer, 20 Wall, 353, it appeared that Halles made 
a better stove than any that had preceded it The pencU and 
eraser of Paber, in Eeckendorfer v. Faber, 92 U. S. 347, were con- 
venient, pdpular, and found a ready sale. But the alleged com- 
binations were, in each case, held to be mère aggregations, because 
no oneof the éléments added to the combination anything more than 
its own separate independent effect. "The aggregate resuit may 
be the production of a better structure, as an aggregate, than was 
ever before produced, and yet, for the lack of novelty, of device, 
or new reanlt, produced by the aggregation, and due thereto, it may 
hâve no patentable quiality." Eeckendorfer v. Paber, 12 Blatchf. 
68, Fed. Cas. No. 11,625. Such unions are not the création of new 
means, and do not involve the exercise of the inventive faculties. 
Eob. Pat. 154; Deere & Co. v. J. I. Case Plow Works, 6 C. C. A. 157, 
56 Fed. 841, 65 O. G. 441 ; Pickering v. McCullough, 104 U. S. 310. In 
Watson V. Bailway Co., 132 U. S. 161, 10 Sup. Ct 45, where the 
patentée claimed a combination of an inside and outside grain 
door, the court held that there was a mère aggregation of an out- 
side door and an inner door described in a previous patent, with 
certain of its attachments taken off by design or accident, and that 
such change Was not invention. Let a decree be entered dismissing 
thebin 



JOHNSON et al. v. JOHNSTON. 
(Circuit Court, W. D. Pennsylvanla, Febniary 15, 1894.) 
No. 14. 

l. Patbntablb Device— Gbhbral Ikdex. 

Lettera patent No. 461,787, granted October 20, 1891, to Montgomery 
H. Watsôii, for an Improvement in gênerai Indexes to be used in con- 
nection wlth books, in whlch ate recorded the names of indivlduals and 
tacts or transactions connected therewltb, are for a patentable subject- 
matter; the device covered being wlthin the term "manufacture," as used 
In the patent laws. 

8. Invention— ÔAMPBBLii akd Watson Indexes. 

Lettera patent No. 461,787 were granted to Montgomery H. Watson on 
October 20, 1881, for an Improvement In gênerai Indexes to be used In 
connection wlth books, in which were recorded the names of Indivlduals 
and facts or transactions related thereto. The Campbell index, in gên- 
erai use before thls patent, conslsted of a blanU book or books havlng 
as many divisions are there are letters of the alphabet, each devoted to 
suruames hâVlng the corresponding initial letter, whlle on a fly leal, at 
the front iOT back of the book, are the letters of the alphabet, in a 
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horizontal Une, representing the initiais of Christian names, nnder which 
are placed figures referrlng to the pages on which those names are 
found. In the Watson patent, thls table showlng the initiais of Christian 
names, and the pages on which they are to be foimd, is placed at the 
top of each page of the index, whose arrangement as to surnames is 
substantlally the same as that of Campbell's index. The effect of this 
improvement is to make each page, practlcally, a complète index, and to 
avoid the wear and tear and the ioss of time involved in tmning con- 
stantly to the fly leaf, as it is necessary to do both in maldng and in 
searchlng the Campbell Index. 'Beld, that the Watson improvement in- 
volves invention, and the patent Is valid. 

In Equity. On final hearing. Bill by Johnson & Watson 
against William G. Johnston for infringement of a patent. De- 
cree for complainants. 

H. A. Toulmin, for complainants. 
W. Bakewell & Sons, for défendant. 

AOHESON, Circuit Judge. The plaintifEs sue for the infringe- 
ment of letters patent No. 461,787, dated October 20, 1891, granted 
to Montgomery H. Watson, for an improvement in gênerai in- 
dexes. The patented index is designed for use in connection with 
books in which are recorded the names of individuals, and facts 
and transactions; for example, entries in the order book or ap- 
pearance docket of a court, or the record of deeds or mortgages 
in the books of a recorder. The spécification states that, in mak- 
ing up a complète set of index books for sale and use, each index 
volume is designated by a letter of the alphabet, ail surnames com- 
mencing with that particular letter being written in that volume. 
Each page is headed with such désignations as relate to the par- 
ticular uses of the index, and is ruled to agrée with such uses. 
Across each page of the index volume — preferably, near the top — 
is a table composed of the letters of the alphabet, progressively 
arranged, which stand for the initiais of the Christian names of 
ail persons whose names are written in the columns of that vol- 
ume, and a figure or figures, associated with each of sald initial 
letters, referring to the numbers on the page or pages of the vol- 
ume. By the use of the index of Christian-name initiais and as- 
sociated numbers, the name of any particular person can be found 
in the index volume, and opposite this name will be found the 
volume and page of the record book containing the matter sought 
for. No matter at what page of the index volume the searcher 
may open it, he wUl there find a ready and accurate référence 
to the particular page on which will be found the name for which 
he is searching. Indeed, every page is a complète index. The 
daims of the patent are: 

"(1) As a new article of manufacture, an index book or volume consisting 
of numbered pages suitably ruled, headed, and numbered, and of a table 
composed of the letters of the alphabet appearing on said pages, such letters 
representing the initiais of Christian names, and a figure or figures associated 
with each of said initial letters, and corresponding with a page or pages in 
sald book, the book being designated by a letter of the alphabet. (2) As a 
new article of manufacture, the herein described index book or Volume, the 
same being designated by a letter of the alphabet, and consisting of a suita- 
ble number of pages consecutively numbered, one or more pages of such 
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Voàk'hi^è^ûemiiéê to Christian names Commencing wlth a Certain letter 
ofitbe'tilpliabet, and each page belng sùitably headed and ruled, and. a table 
on ea!^ î)age, eonslstlng of the letters of the alphabet progressively arranged, 
and à figure or figures corresponding with a page or pages of said book." 

Infringement is clearly shown. In trutli, the index books which 
the âefenâànt made for and sold to the county of Allegheny, Pa., 
for use in :the prothonotary's office, (the act of infringement hère 
complalnefd of,) are identical with thè index of the patent Two 
défenses hare been urged: First, that the patent in suit is not 
for a patentable subject-matter; second, that the patent lacks in- 
vention, espfcially in view of the prior state of the art. 

1. The term "manufacture," as used in the patent law, bas a 
very comprehensive sensé, embracing whatever is made by the 
art or industry of man, not being a machine, a composition of mat- 
ter, or a design. Curt. Pat. § 27; 1 Eob. Pat. § 183. In Waring 
y. Johnson, p Fed, pOO, letters patent for an improvement in pocket 
cil eck books weresustained by Judge Blatchford; and in Norring- 
ton y. Bank, 25 iPedl 190, Jùdge Coït sùstained a patent whose sub- 
jèçtyBiâtter wâs ôf a like nature. In Dugan v. Gregg, 48 Fed. 227, 
|L combiûed bpok and inde?;, so connected as to facUitate the more 
réady and convenient handling thereof, was held to be a patent- 
able improterii^t by Jlidge Coxe, who, also, in Carter & Go. v. 
M''blIsçhlaegér,;^o3 Fed. 573, upheld a patent for an improvement 
ifc duplicate mémorandum sales slips, following a décision of Judge 
Golt în Carter & Co. v. Houghton, 53 Fed. 577, sustaining the same 
patent In Thomson y. Bank, 3 C. 0. A. 518, 53 Fed. 250, the 
United States circuit court of appeals for the eighth circuit sùs- 
tained a patéhit for a bank account book, the improvement con- 
sisting in a siiitable number of fuU leàves and altemate séries of 
shprt léaves, each of the latter being creased or perforated for 
folding in siicb a manner as to transfer the column of balances on 
the right-hànd page to the succeeding left-hand page. I hâve no 
difflculty in holding that the subject-matter of the patent in suit 
is patentable. 

2, Doès the improvement în gênerai indexes devised by Watson 
involve invention? Hère, I think, is the pinch of the case. As 
ànticipating Watson's improvement, or, at least, as depriving it of 
the quality of invention, the défendant particularly relies upon the 
Campbell index, which, it is shown, has been used for many years 
in Allegheny county. It consists of a blank book with as many 
divisions as there are letters in the alphabet, devoted, respectively, 
to sumames having corresponding initial letters, while on a fly 
leaf in the front or at the back of the book are the letters of the 
alphabet, in a horizontal line, representing the initiais of tbe Chris- 
tian names, under which are placed figures referring to the pages 
oï the book where the names are to be found. Now, at flrst view, 
ithis earlier index might seem to be décisive against the plaintiiïs. 
It is, however, shown that, in actual practice, the Campbell index 
was found to be subject to serious objections; so much so that, 
whereas the commissioners of Allegheny county paid |4,000 for 
the right to use the Campbell index, yet, in fumishing indexes for 
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a recently organized additional court of common pleas, they pro- 
cured from the défendant indexes made in accordance with the 
patent in suit. The reasons for this change, disclosed by the évi- 
dence, are suggestive. As the index table in the Campbell sjstem 
is at the front or back of the book, it is necessary for the clerk 
who writes the names in the volume to tum back and forth from 
the body of the book to the index table, and for the searcher using 
the volume to manipulate it in like manner; thus involving much 
loss of time, constant and great wear and tear of the book, and 
also liability to mistakes on the part of both clerk and searcher. 
The évidence is convincing that thèse evils were experienced. John 
Bradley, the prothonotary of Allegheny county, speaking of the 
Campbell index, testiflies: "The constant turning to the index in 
the book defaced and mutilated the book, by finger marks, and 
sometimes tearing the index itself." Referring to the Watson in- 
dex, he States: "We hâve a System nov? that is a great saving of 
time; in that respect, much better than the Campbell. • ♦ « 
The System now in use is a great saver of time. and, in a county like 
this, that is very désirable. I mean, as compared with the System 
known as the 'Campbell.' " In answer to the question whether the 
wear and tear incident to the Campbell index occurred in the use of 
the Watson index, he says: "They do not, because, anywhere you 
open the book, you find the. full index before you." This feature 
is the peculiar characteristic and crowning excellency of the in- 
dex of the patent. The conception was novel and felicitous. Each 
page is itself a complète index, at once presenting to the eye a 
full and unerring référence to every other page of the book. Ail 
the objections to the Campbell index are thereby obviated. The 
proofs of gênerai acquiescence in the claims of the patent, and of 
public approbation of the System of indexing it has introduced. are 
unusually strong. In many places the Watson index, altogether up- 
on its intrinsic merits, has superseded the Campbell index. It has 
been adopted by public authorities after compétitive examination, 
and in some instances upon the recommendation of committees of 
the bar appointed by the courts to consider the subject of the most 
ax>proved method of keeping indexes to the public records. Thèse 
facts greatly strengthen the presumption of patentable novelty 
arising from the grant of the patent. The reasons assigned by 
the judges in the several above-cited cases for sustaining the pat- 
ents there involved as evincing invention, for the most part, apply 
to the case in hand. The views of the circuit court of appeals in 
Thomson v. Bank, supra, are especially pertinent. Hère, as there, 
the evils which the patent in suit remedied had been apparent for 
years, yet no keeper of public records, experienced clerk employed 
to make entries therein, or user of the indexes thereto, had sug- 
gested what Watson has accomplished. The improvement was 
by no means an obvions one. Hence the décision in Hollister v. 
Manufacturing Co., 113 U. S. 59, 5 Sup. Ct 717, is not hère appli- 
cable. Indeed, Watson has supplied a great desideratum. He 
has provided for the public an index which is almost, if not 
altogether, perfect. His work is a distinct and substantial ad- 
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vance tipon everything which preceded it. Wliy, then, should the 
faculty of invention be denied to him? The décisions of the su- 
prême court in Loom Co. t. Higgins, 105 U. S. 580, 591; Magowan 
T. Packing Co., 141 U. S. 332, 12 Sup. Ct. 71; The Barbed-Wire 
Patent, 143 U. S. 275, 12 Sup. Gt, 443, 450; and Krementz v. S. 
Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719,— furnish the amplest war- 
rant for upholding the patent in suit Let a decree be drawn in 
f avor of the plaintiffs. 



JABOS HÏGIBNIC UNDBBWBAB CO. V. rLEEOB HYGIENIO UNDEB- 

WEAB CO. 

(Circuit Coiirt, B. D. Pennsylvanla, Januai-y 30, 1894.) 

1. Patents fok Înventioks— Infringbmbkt— Bill— Miiltifarious. 

A bin whlch allèges, and seeks to restraln, the Infringement of trade- 
mark rlghts and of certain rlghts secured by letters patent, is not mul- 
tlfarionS, Wliere both allégations relate to the same subject-matter. 

8. Same— OwNBKSHip— Partial Assignment— Plbading. 

A blll to restraln the Infrlngement of certain letters patent for an Im- 
provement In the method of maklng seams alleged that the said patent, 
"so far as the same relates to, and is baaed upon, underwear and slmllar 
articles, wàs, by mesne asslgnments In wrltlng, duly asslgned" to com- 
plainant. 'EM, that thls was not such an allégation of exclusive own- 
ership as would entltle the assignée to malntain the blll; and it is not 
alded by an allégation that, "by re^son of the premises, complalnant is 
the sole owner" of the sàld patent rlght. 

8. Same — Aidkb — Statbmekts op Brie p. 

A statement In the brlef of complainant's counsel that "the papers of 
tltle, when produced, wlll show that the patentée parted absolutely and 
"unconditionally wlth the entlre title to the patent, without any resen'a- 
tion whatever," cannot be eonsidered In ald of such allégations of the 
blU. 

In Equity. BUI by the Jaros Hygienie Underwear Company 
against the Meece Hygienie Underwear Company for the infringe- 
ment of a patent. On demurrer. 

W. P. Preble, Jr., for complainant 
Joseph C. Fraley, for défendant. 

DALLAS, Circuit Judge. The demurrer to this Mil could not 
be sustained upon the ground flrst assigned for its support. The 
fact that the bill alleged infrlngement ôf trade-mark rights, and 
also of certain rights secured by letters patent, does not render it 
multifarious. Courts of equity are averse to the multiplication of 
suits; and no deflnite rule, of gênerai applicabUity, has been, or 
can be, laid down as a test of multifariousness. The question, in 
each instance where it is presented, is largely addressed to the 
regulated discrétion of the judge, and is to be determined with 
référence to the peculiarities of the particular case, upon considéra- 
tions which are practicalj rather than theoretical, în their nature. 
In the présent suit, both the allégations, the union of which is 
objected to, relate to the same subject-matter; and, al though two dis- 
tinct rights are averred to hâve been violated, I perceive no reason 
for supposing that they may not be litigated in a single proceeding,. 
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without any injustice being done to the defenâants, or any hardsliip 
being imposed upon them. The intimation reported to hâve been 
made by Vice Chancelier Shadwell in Boyd v. Moyle, 2 CoUy. 316, 
is not without pertinency hère. The muâtifariousness complained 
of in that case was that the discovery and injunction sought by the 
bill related to two several and distinct actions; but it was said "that, 
as both actions sought to be restrained related to the same goods, 
• * * it was not multlfarious." In Adee v. Peck, 39 Fed. 209, 
the same point precisely as is hère presented seems to hâve been 
raised, but the court did not find it necessary to pass upon it The 
leamed judge, however, in his opinion, did say: 

"Hls [the plaintifC's] theory Is that the défendant, by the sale of Its valve 
under thls name, has by one act Infringed two rights of the complainant,— 
hls patent right, and hls rlght to the undisturbed use, durlng the life of the 
patent, of the trade-mark whlch he has adopted. If thls theory was true, 
his blll, perhaps, would not be open to the charge of misjoinder upon the 
ground that. If two good causes of com'plalnt grow out of one transaction for 
which the same character of relief Is sought, and In regard to whlch ail 
the défendants hâve the same clalm of right, such causes may be Included 
in one blU." 

The second objection to the bill which is set up in the demurrer 
Is well taken. It appears from the bUl that the letters patent 
which the défendants are alleged to hâve infringed were granted to 
Samuel Jaros. The allégations with respect to the plaintiff's title 
are contained in two paragraphs of the bUl, as follows: 

"(13) That sald letters patent, so far as the same relates to, and is based 
upon, the underwear and similar articles, was, by mesne assignments in 
wrlting, dtily assigned to your orator, as by said original assignments, or 
duly certifled copies thereof , hère in court to be produced, will fully appear. 

"(14) That, by reason of the promises, your orator became, and now Is, 
the sole owner of the hereinbefore recited trade-mark, pictures, System of 
numbering, method of maklng seams, and other peculiar, distinguishing 
features of its said underwear, and tliat the same are of great value to your 
orator." 

The learned counsel for the complainant suggested during the 
argument that this language might be taken to mean that the entire 
patent had been assigned to the complainant, but, upon its being 
then proposed to him to amend so as to make that meaning perfectly 
clear, he declined to do so. To me thèse paragraphs seem to be 
capable of but one construction, or rather to require no construction 
at ail, for their effect is perfectly plain. It was, of course, incum- 
bent upon the plaintiff to set out its title. It cannot be assumed 
to hâve any other or better one than that which it has asserted, and 
ail it has alleged is that the patent, "so far as the same relates to, 
and is used upon, underwear and similar articles," was assigned to 
it. It is impossible to suppose that thèse limiting words would 
hâve been inserted if, in fact, the plaintiff had become the owner of 
the whole patent Nor is the effect of this limitation modified by 
the gênerai averment of the foUowing (the fourteenth) paragraph, 
that, "by reason of the premises," the complainant is the sole owner 
of the before-recited method of making seams, etc. This is too 
évident to call for élaboration or argument. The law of this sub- 
ject is not doubtful, and it constrains me to hold that the title set up 
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by the complalnant will not support the bill which ît has filed in 
ïte own name. "Such exclusive right of action exista, in favor of 
a sole assignée, only iû two cases, namely, where he acquires by 
assignment the whole interest in the patent, or a grant or convey- 
ance of the whole interest within some particular district or terri- 
tory." Suydam v. Day, 1 Fish. Pat. E, 88, Fed. Cas. ]^o. 13,654; 
Pope Manuf g Co. v. GormuUy & Jeffery Manùf g Ck)., 144 U. S. 248, 
12 Sup. et 641. In the brief submitted on behalf of the complain- 
ant, it is alleged that "the papers of title, when produced, will show 
that Samuel Jaros parted absolutely and unconditionally with 
the entire title to the patent without any réservation whatever, and 
has not the slightest interest whatever in any degree in this suit or 
in the patent." A sufScient answer to this is that nothing of this 
kind is contained in the bill. It states that the patent was igsued 
to Jaros, and does not state that he assigned it, Therefore, for the 
présent purpose, it is to be assuined that he still owns it, inasmuch 
as the deiûurrant need not, and the court cannot, look beyond the 
bill. Moreover, if the bill alleged that Jaros parted with the en- 
tire patent, it should also allège that the complainant is now the 
owner ôf it; ând this it not only dbes liot do, but, as has been shown, 
sets up a mère license to him with respect to certain articles of 
manufactilre. Whether the owner of the patent (whoever he may 
bè, if not this complainant) could properly be made a party to the 
présent biU without striking fi'om it ail that relates to trade-mark 
is a question upon which I wiU not express an opinion at this time; 
but, in order that the cotoplpnant may hâve opportunity to move 
for leave to amend, or as he may be advised, no decree wUl be im- 
mediately entered. 



THE! MAJBSTIO. 

POTTBR et al. y, THE MAJESTIO. 

(Circuit Court of Appeals, Second Circuit. March 12, 1894.) 

No. 65. 

1. ShIPPING— CONSTRUCTIOIT OF CONTBAOT OF CaRRIAGE— WhAT LATC GOVERNS. 

A writtea agreement, executed and delivered in Bngland, whereby an 
• Engllsh corporation agrées to transport a citizen of tlie United States 
from England to this country, Is to be construed according to the Engllsh 
law. 

2. Carriers of Passengeks — Limitation of Liability— Pkeils of the Se a. 

A steamship passenger ticliet contained an agreement to carry a pas- 
senger and a Certain quantlty of luggage, and Inclnded several notices 
and directions, but dld not refer to any other conditions. At the bottom 
were the words "See back," and on the back of the ticket was a state- 
ment that the ticket was suhject to several conditions, among which was 
one attemptlng to relieVe the carrier from liability for périls of the sea. 
'Eeld, that this condition was not bindlng, since It was an attempt to limlt 
the carrler's common-law liability by a mère notice, not Incorporated Into 
the contract of carrlage. 
S, Samb— Liability pob Passbnqbb's Baggage. 

A condition on the back of such ticket limlting the carrier's liability for 
baggage to £10, ualess extra payment is made, is binding on the pas- 
senger, where he receives the ticket In tlme to examine ît thoroughly 
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before embarking, slnce the extent of a carrier's llablUty for baggage, 
belng not deflnitely fixed by the common law, Is subject to reasonable 
régulation by the carrier. 

Libel by Grâce Howard Potter and others against the steamship 
Majestic for breach of a contract of carriage. Libelants obtained 
a decree. The claimant, the Oceanic Steam Navigation Company, 
appeals. Modified. 

Appeal by the Oceanic Steam Navigation Company, claimant of 
the steamship Majestic, from a decree of the district court for the 
Southern district of New York in favor of the libelants. 56 Fed. 
244. The libel was filed to recover for an injury to the contents of 
certain trunks on a voyage from Liverpool to New York. 

IBverett T. Wheeler, for appellant. 

Willard Parker Butler, for appellees. 

Before LACOMBE and SEŒPMAN, Circuit Judgeg. 

SHIPMAN, Circuit Judga The two ladies and their maîd who 
are the three libelants took passage on January 20, 1892, at Liver- 
pool for New York, on board the steamer Majestic. The vessel ar- 
rived in New York on January 28th. The contents of their trunks 
were found to hâve been saturated with sait water, and to hâve 
been damaged to the amount of $2,828.50. The baggage was stowed 
in compartment No. 3 of the orlop deck, where the mails were also 
stowed. This compartment is about 25 feet in length, has water- 
tight bulkheads at each end, and is ordinarily a safe and conven- 
ient place for the baggage of passengers. On the moming of Jan- 
uary 25, 1892, there was a pretty rough sea, and from 7 to 8 o'clock 
a. m. the vessel passed through a quantity of wreckage, apparently 
broken planks, and about 8 o'clock a. m. it was found that the after 
port in No. 3 had been broken, and that a large quantity of water 
had entered and damaged the mails and luggage. There were three 
port holes on each side of the compartment, which were closed in 
the usual way, with thick glass, and an iron cover or "dummy," 
screwed up tightly. The glass was broken in many fragments, and 
the iron dummy was forced from its hinges, and turned back, — an 
accident which could not hâve been caused by the sea alone. The 
ports are examined at the commencement of the voyage in Liver- 
I)ooL The chief offlcer of the sMp was at this compartment the day 
after the vessel left Queenstown. It was the custom to inspect the 
baggage rooms after heavy weather, and accordingly the chief offlcer 
opened the door on the moming of January 25th, and discovered, 
by the wash of water, that an accident and injury had taken place. 
The facts that the glass was splintered into many fragments, and 
that the iron dummy was forced from the hinges, and throAvn back- 
ward, show that the accident must hâve been caused by a violent 
blow coming from the océan. It is reasonable to infer that it was 
caused by an apparent and adéquate cause, rather than by one 
which rests entirely upon surmise, and we are therefore led to con- 
clude that a blow from one of the floating planks inflicted the in- 
jury. The district judge was of opinion, assuming that the acci- 
V.60F.no.4— 40 
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dentwas caused by wreckage, that the sàip must be deemed guiltyof 
négligence in not checking her speed when passing through mate- 
riai capable of inflicting such damage. If such an injury could 
Iiaye been anticipated, the speed should bave been slackened, but 
It is apparent that the injury was of an extraordinary character, 
and that the propriety of taking précautions to avoid it would not 
naturally hâve occurred to the mind. It was an unanticipated péril 
of the eea- 

The questions in the case which are of gênerai importance arise 
upon alleged limitations of the carrier's liability, which are ex- 
pressed in the notice printed upon the back of the libelant's ticket. 
One ticket waa purchased in England, and was issued to the three 
libelants. It was a maritime contràct, for the performance of which 
the ship became liable, entered into by a common carrier by sea, 
the tenus of which were expressed in writing. The portion relat- 
ing to the contràct was headed "Oabin Passenger's Contràct Ticket." 
Then follow the words: "Thèse directions and the notices to passen- 
gera below form part of, and must appear on, each contràct ticket." 
Five "directions" which are required by the British merchant ship- 
ping act are then inserted. The undertaking or agreement of the 
steamship company is next printed. The part of this agreement 
which is important to this case is as foUows: 

"In cénslderatlon of the sum of £124 10, I hereby agrée with the person 
named In the margln hereof that such person shall be provided with flrst- 
«lass cabin passage in the abovenamed British steamship, to sail from the 
port of Llverpool for the port of New York, in North America, with not less 
than twenty cubical feet for luggage for each person; • * * and I fur- 
ther engage to land the person aforesaid with their luggage at the last-men- 
tioned port, free of charge beyond the passage money aforesaid. For and 
on behalf of the Oceanic Steam Navigation Company, Limited, of Great 
Britain. Thomas Henry Ismay, 

"Per R. MartcliellelL" 

The last name was written. Then follow two notices to cabin 
passengers, and a caution in regard to the care of their baggage 
and valuables. At the bottom of the face of the ticket are the 
words, in conspicuous, black-faced type, "See back." Upon the back 
of the ticket are the words: "Notice to Passengers. This contràct 
is made subject to the following conditions." Seven important 
conditions are then stated. The third, fourth, and seventh are as 
follows: 

"(3) Neither the shipowner nor the passage broker or agent is responsible 
for loss of or injury to the passenger or his luggage or Personal effects, or 
delay on the voyage, arisiug from steam, latent defects in the steamer, her 
machinery, gear, or flttiugs, or from act of God, queen's enemies, périls of 
the sea or rivers, restraints of princes, rulers, and peoples, barratry or nég- 
ligence in navigation, of the steamer or of any other vessel. (4) Neither the 
shipowner nor the passage broker or agent is in any case liable for loss of or 
injury to or delay in delivery of luggage or personal efCects of the passenger 
beyond the amount of £10, unless the value of the same in excess of that 
aum be declared at or before the issue of this contràct ticket, and freight at 
current rates for every kind of property (except pictures, statuary, and val- 
uables of any description, upon which one per cent, will be charged) is paid." 
"(7) Ail questions arislng on this ticket shall be decided according to English 
law, with référence to which this contràct Is made." 
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The signature of Thomas Bruce Ismay, for the steam company, 
is printed. The father of the two young ladies who were passengers 
bought the ticket. Neither he nor either of the three passengers 
read it, or knew its contents. The father and daughters had 
abundant opportunity to do so. The steamship company claims 
that, under the third condition, it is not liable for injury to any pas- 
senger's baggage which anses from périls of the sea or from négli- 
gence in navigation of the steamer or any other vessel, and that, 
under the fourth condition, the amount of liability to a passenger 
for tujury to his baggage is limited to £10, unless the value of the 
same in excess of that sum was declared when or before thé ticket 
was issued and freight was pald. No déclaration was made in 
their case. The seventh condition spécifies that the contract is 
an English one, and has particular référence to the limitation in 
regard to liability for négligence. 

The contract was made in London or in Liverpool, where the ship- 
owner had a place of business, between a British corporation, which 
was the shipowner, and a citizen of the United States. The con- 
tract was for the transportation, upon the high seas, of passengers 
and their baggage, from the city of Liverpool to the oity of New 
York; and, if the statement that it was made with référence to 
English law had been omitted, nothing in the contract would hâve 
indicated an intent that it was to be controUed by the law of the 
United States. Under such circumstances, it was an English con- 
tract, and govemed by the law of England. "The gênerai rule that 
the nature, the obligation, and the interprétation of a contract are 
to be govemed by the law of the place where it is made, unless the 
parties, at the time of making it, hâve some other law in view, 
requires a contract of afîreightment, made in one country, between 
citizens or résidents thereof, and the performance of which begins 
there, to be governed by the law of that country, unless the parties, 
when entering into the contract, clearly manifest a mutual inten- 
tion that it shall be governed by the law of eome other country." 
Liverpool & G. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 9 
Sup. et. 469; Fonseca v. Steamship Co., 153 Mass. 553, 27 N. E. 665. 

It is well known, and in the Liverpool & G. W. Steam Co. Case 
the suprême court has declared, that, by the law of England, com- 
mon carriers, by land or sea, except so far as they are controUed by 
the provisions of the railway and canal trafBc act of 1854, are per- 
mîtted to exempt themselves, by express contract, from responsi- 
bility for losses occasioned by the négligence of their servants. A 
like exemption from other portions of their common-law responsi- 
bUity can also be made by spécial contract As négligence has been 
found not to hâve existed, it wUl not be necessary to dwell longer 
upon the part of the third condition which purports to relieve the 
carrier from responsibilily occasioned by its servants négligence. 

In the absence of a spécial contract, the common carrier of mer- 
chandise was only exempted from liability for those losses which 
were occasioned by the act of God or the publie enemy. York Co. v. 
Eailroad Co., 3 Wall. 107. The third condition extends thèse two 
exemptions to those occasioned by divers other causes, one of them 
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being «the périls of the sea." While ît has been thought that the 
term "périls of the sea" had the same and no larger meaning than 
losses or injuries "by the act of God," it is now generally considered 
that it has a broader signification, aad includes calamities which 
were not caused by a violence or convulsion of nature, such as light- 
ning, flood, or tempest. In Parsons on Shipping, (volume 1, p. 255), 
the leamed author states what he conceives to be the proper défini- 
tion, and the reason for it, as follows: 

"The 'act of God' Is llmited to causes In which no man has any àgency 
whatever, because It was never intended to raise in the case of the common 
carrier the dangerous and dlfflcult question whether he had any agency in 
causing the loss, for, if this were possible, he should be held." 

In this case the district court thought that the injury was one 
from which the steamship could hâve turned aside. it certainly 
was not a péril of the same class as lightning or hurricane, from 
which there is no escape, and to call it an "act of God" would be 
a strained use of language. When, therefore, the third condition 
excludes from the carrier's liability losses from those périls of the 
sea which are not included in those occasioned by the act of God, 
it excluded what was included upon the face of the contract. 

The next question is whether this limitation is one which was 
entered into by express contract, or is a mère notice by the carrier 
of a desired limitation. The reported English cases do not contain 
a construction of this ticket, or of a ticket of the same character. 
There are cases which construe the effect of conditions which the 
passenger has admitted by his signature (Peninsular & Oriental 
Steam Nav. Co. v. Shand, 3 Moore, P. C. [îï. S.] 272), and also the légal 
meaning of a railroad pasteboard ticket or check, one side of which 
coiïtains merely the names of the towns where the passenger's jour- 
ney begins and ends, and the other side containing limitations upon 
the carrier's responsibility (Henderson v. Stevenson, L. K. 2 H. L. Se. 
470). Other cases construe the meaning of checks or vouchers for the 
return of parcels deposited in a railway office for temporary safe-keep- 
ing (Parker v. Eailway Co., 2 C. P. Div. 416 ; Harris v. Kailway Co., 1 Q. 
B. Div. 515), and others construe the meaning of conditions contained 
upon the face of a rail'way ticket, ot in a book of railway coupon 
tickets (Zugz v. Eailway Co., 4 Q. B. 539; Burke v. Eailway Co., 
5 0. P. Div. 1); but no case déclares the légal construction which 
the English courts place upon important conditions attached to a 
contract which expresses, in légal phrase, the undertaking of a car- 
rier by sea to transport a passenger and his baggage from one point 
to another, the conditions not being referred to in the body of the 
contract, but referred to upon the bottom of the -face of the pai)er 
by the words "See back," and indorsed upon the back of the ticket, 
the signature or assent of the passenger not appearing upon the 
paper. The generfil principle which controlled the varions cases, 
and which isplainlystated in the discussions of the judge in Hender- 
son V. Stevenson, supra, is that courts should insist upon the im- 
portance of a distinct déclaration or référence by the carrier in 
that part of the ticket which contains his contract with respect to 
limitations in dérogation of his common-law liability; so that it may 
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manifestly appear that sucli limitations could not hâve been mis- 
understood and were accepted by the passenger. Thèse exemptions 
must be directly stated, or the assent of the passenger will not be 
inferred. Attempts, "by indirection," to obtain an assent to exemp- 
tions, will not, unless the attempt is positively sanctioned by tlie 
passenger, receire the favor of courts. The principle is the one 
which is the foundation of the important décision in Eailroad Ck). 
V. Manufacturing Co., 16 Wall. 318. But there is a distinction be- 
tween régulations for the conduct of business and limitations upon 
common-law obligations, and this rule is not intended to be so 
stringent as to prevent the carrier f rom prescribing reasonable régu- 
lations for the conduct of his business, not in dérogation of his re- 
sponsibility at common law, for the purpose of preventing imposi- 
tion upon him, and of establishing proper charges adéquate to the 
extent of the risks to be undertaken, provided such régulations are 
brought to the knowledge of the person who intrusts merchandise 
to the carrier. York Co. v. Eailroad Co., 3 Wall. 107. 

Tuming now to the ticket which was issued to the libelants, we 
find that certain directions are expressed in the body of the ticket, 
which, with two notices to passengers, are expressly said to form 
part of the contract, and no other condition is referred to in the 
body of the agreement At the foot of the page, by the words "See 
back," the purchaser is referred, under the heading "Notice to Pas- 
sengers," to important modifications of the carrier's liability as ex- 
pressed in the face of the contract. If thèse conditions are to be 
construed as a part of the express contract, they make a clumsily 
and inartiflcially drawn document. They are of such a vital char- 
acter that they should hâve been embodied in the contract, or un- 
mistakably made a part of it, There is no reason why agreements 
of this nature should not be so distinctly and definitely stated or 
referred to in the body of the contract as to remove ail uncertainty 
on the part of courts, or cause of complaint on the part of the 
passenger. The modifications in the third condition of the agree- 
ment entered into upon the face of the ticket, and which did not 
allude to thèse proposed modifications, are so great that they can- 
not be considered to hâve been made by spécial contract, in the ab- 
sence of évidence of positive assent upon the part of the purchaser 
of the ticket or of the passenger, 

The régulation in regard to a limitation of liability for the value 
of baggage of which the carrier is not informed, and the amount of 
a risk for which he is not paid, rests upon a diiïerent principle. 
The common-law liability of common carriers for the safety of bag- 
gage of travelers Is not exactly deflned, but it is not imlimited. 
The carrier is not to be called upon to take an unusual quantity of 
trunks, as the baggage of a single traveler, nor is he under obliga- 
tions to pay large sums for the value of articles which are in excess 
of a traveler's ordinary wants. The rule which the common law 
laid down upon this subject is well understood. "The contract to 
carry the perlson only implies an undertaking to transport such a 
limited quantity of articles as are ordinarily taken by travelers for 
their personal use and convenience; such quantity depending, of 
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course, upon the station of the party, the object and length of his 
journey, and many other considérations." Kailroad Co. v. Swift, 
12 Wall. 272. And therefore, as this obligation on the part of the 
carrier is net unlùnited, but is at common law not exactly deflned, 
the carrier has a righl^ 'Tby reasonable régulations, of which the 
passeriger has knowledge," to define and make certain to both par- 
ties the estent of an implied undertaMng to carry baggage (Eail- 
road Go. v. Fraloff, 100 U. S. 29), and of an express undertaking, 
where the oontract includes baggage by name; for an express con- 
tract which simply mentions baggage would not be construed to 
mean baggage unlimited in quantity or in value. By the contract 
in question the amount of space which the baggage could occupy 
was expressly provided for. The power of the carrier to deflne by 
régulations, communicated to the traveler, the amount of his pecun- 
iary Uabillty for baggage, haa been well understood in the law of 
England and in this country. "It is undoubtedly compétent for 
carriers of passengers by spécifie régulations, distinctly brought to 
the knowledge of tiie passenger, which are reasonable in their char- 
aeter, and not inconsistent with any statute or their duty to the 
public, to protect themselves against liabUity, as insurers, for bag- 
gage not exceeding a flxed amount in value, except upon additional 
compensation, proportioned to the risk." Kailroad Co. v. FralofE, su- 
pra. The régulations or the notices upon the tickets or contracts 
which bring this class of limitations home to the knowledge of the 
passenger are of a very différent character f rom the notices of which 
we hâve been speaking, and which limit or attempt to annihilate 
the common-law responsibility of a carrier. This class of régula- 
tions is intended to make certain what ^s uncertain, to define what 
is otherwise indefinite, to prevent mistakes, complaint, and litiga- 
tion, and to promote fairness of dealing. The ticket was purchased 
by the father of the young lady passengers, a gentleman of large 
business expérience, who had frequently used similar tickets. He 
kept the ticket for a while in his office in London, but did not read 
it, and had never read the tickets which he had purchased for his 
own use. He had abundant opportunity to read it, and to make 
himself familiar with the reasonable and ordinarily well-understood 
régulations of carriers by land or sea in regard to baggage. The 
régulation was distinctly brought to the knowledge of Mr. Potter 
by his réception of the ticket (which was far more than the ordi- 
nary railroad check, indicating the two points between which the 
passenger is to be carried), in ample time to make himself ac- 
quainted with its régulations. He was not hurried on board with 
no opportunity to know the rules of the company, and it cannot be 
safely asserted that with adéquate means of knowledge placed in 
his hands, and with ample opportunity to possess himself of the in- 
formation which the carrier gave him, knowledge of the régulations 
was not brought home to him. The decree of the district court is 
modified, with costs of this court, and the cause is remanded to the 
district court, with instructions to enter a decree in'favor of each 
libelant for the sum of $43.67, and interest from January 25, 1892, 
and their costs in the district court 
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THOMPSON V. GEO. W. BUSH & SONS CO. 

(District Cîourt, D. Maryland. March 17, 1894.) 

Chabtbb Pabtt — Emplotmbnt of Objectionablb Btevbdorb. 

Under a cliarter party requiring thé charterer to ftu'nlsli a full cargo of 
iTimber t» be loaded by the vessel, the shipper bas no right, in tlie ab- 
sence of express stipulation or established usage, to refuse to fumisti the 
cargo because of tlie employment by the master of a stevedore who, al- 
though compétent and experienced, Is personally objectlonable to the 
shipper. 

In Admiralty. Libel by Abraham P. Thompson, master of the 
schooner WUliam Neely, against the George W. Bush & Sons 
Company, for breach of a charter party. 

Eobert H. Smith, for complainant. 
Gans & Haman, for respondent. 

MOREIS, District Judge. The controversy in this suit arises 
from a dispute in regard to the employment of a steredore to load 
a cargo of lumber in the port of Savannah. By a charter party made 
in the city of New York 26th of March, 1892, the George W. 
Bush & Sons Company, of Wilmington, Del., chartered the schooner 
William Neely for a voyage from Savannah to New York, and en- 
gaged to fumish to the vessel at Savannah a full and complète 
cargo of re-sawed yellow pine lumber, under and on deck, to be 
carried to New York at a certain rate of freight per 1,000 feet 
for ail delivered; the cargo to be received and delivered alongside, 
within reach of the vessel's tackles, at the ports of loading and 
discharging; at least 40,000 feet per day (Sundays excepted) to 
be allowed for loading, and dispatch in discharging, and for every 
day's détention of the vessel by default of the charterer or its agent 
demurrage to be paid at the rate of $85 per day. The master of 
the vessel was directed by the charterer to report his arrivai 
at Savannah to the Georgia Lumber Company, who would furnish 
him with cargo. On May 2, 1892, the schooner being in Savannah, 
and ready for cargo, the master reported to the lumber company, 
and was shown the wharf at which he was to load, and the lumber he 
was to take on board, the greater part of the cargo being then 
ready upon the wharf. He mentioned to the wharf manager of 
the lumber company that he had engaged a stevedore named Dan- 
iels, and was told that the lumber company objected to Daniels, as 
they had had trouble with him. The master replied that he was 
entitled to sélect his own stevedore, and that he had already 
contracted with Daniels, that he had also employed him when 
loading in Savannah three or four weeks before, and preferred 
him, and meant to hâve him. Daniels and his gang of stevedores 
went to work, and made the vessel ready, and had put on board 16 
pièces of timber, when, by orders from the lumber company, the 
delivery of the lumber was forbidden, and the stevedores ordered 
ofif the lumber company's wharf. Ail efforts to come to any agree- 
ment proved fruitless. Day after day, the master notified the 
lumber company that his vessel was ready for the cargo, and that 
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hîs gang of stevedores were waîting to stow it Day by day, the 
lumber compaûy replied that if the master would employ any steve- 
dore, except Daniels, he could haTe the lumber, but that he could 
aot hâve it if Daniels was to hâve anything to do with loading it; 
and the lumber company ofifered to pay any différence in any 
other steTedore's charges. Upon the master making an effort to 
proceed with the loading, Daniels was arrested, and fined for 
trespassing on the wharf; and the master having got into a wordy 
altercation with some other lumber merchants, who were support- 
ing the ofiQcers and the lumber company in their 'contention, he 
was also arrested, tried, and flned. Finally, upOn request of 
the lumber company, the harbor master removed the schooner 
away from the lumber company's wharf, and on May 24th the 
master rechartered at a less rate of freight 

Stowage of the cargo is primarily the duty of the shipowner 
and the master. The shipper places the lumber within reach of 
the ship's tackles. At that point the shipper's duty ends. The 
ship pays the cost of loading, and Is responsible for damage to 
the cargo by reason of négligent or unskillful handling or stowage. 
Eichardson v. Winsor, 3 Cliff. 395, Ted. Cas. No, 11,795; The 
Keystone, 31 Fed. 412; The Alex, Gibson, 44 Ped. 371; Sandeman 
V. Scurr, L. E. 2 Q. B. 86; Scrutton, Charter Parties, art. 50, p. 94; 
Sack V. Ford, 13 C. B, (N. S.) 90. The requisites for the stowage 
of a cargo of sawn lumber are of the simplest character. The 
lumber cannot be injured unless by the roughest and most unskill- 
ful handling, or by wantonly cutting it, The shipowner is interested 
that the largest possible quantity shall be put into the vessel, 
80 as to earn the greatest possible amount of freight, and also 
that it shall be stowed so as not to shift and list the vessel. The 
quantity which the vessel will contain dépends a good deal on 
the skill and fldelity Of the stevedore. The charter party in this 
case is silent as to who shall nominate the stevedore. As between 
the ship and the charterers, so far as it dépends upon the charter 
party, there can be no question that it was the master's duty to pay 
the stevedore, that he was answerable for the stevedore's perform- 
ance of the work, and that it was his right to sélect him, 

It is urged in behalf of the respondents that, by the usage of 
the lumber trade in the port of Savannah, it is the shipper of 
the lumber who has the right to sélect the stevedore, This usage 
is not proven. It is shown that during the last four years the 
largest shippers of lumber in that port hâve strongly desired and 
striven to establish thàt usage, and to compel shipmasters to ac- 
quiesce in their claim of right to sélect the stevedore, but the 
proof falls far short of proving gênerai acquiescence of shipmasters 
in such a practice. It appears from the proof that, four or flve 
years before the occurrence in this case, there was in the port 
of Sarannah a strike of stevedores, which injured the lumber busi- 
ness, and caused the lumber shippers great anxiety, and that since 
that occurrence they hâve, as far as they hâve been able, taken 
the loading of lumber vessels into their own hands, by establishing 
firms in that business, lu which they hâve an interest and can 
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control, and also by blacklisting those stevedores who were prom- 
inent in the strike, and preventing their getting employment. 
Wlien the shippers of lumber bave also an ownèrship in the vessel, 
they compel the master to take the stevedores selected by them; 
and, when they bave not such ownèrship, they endeavor by other 
means to prevail upon the masters to accept a stevedore upon their 
nomination. It is proven, howaver, that the masters stm contend 
that, as they employ and pay the stevedores, they are entitled 
to sélect them; and in a great many instances, particularly with 
the smaller shippers, they still insist upon doing so. 

It bas been urged on behalf of the respondent that Daniels was not 
a compétent and trustworthy stevedore, but the proof fails to support 
tbis contention. It is shown that for a great many years he bas been 
known as among the best lumber stevedores of the port, and was 
duly licensed; and numbers of masters of vessels carrying lumber 
from that port bave testifled in this case that they prefer bim, 
and employ bim constantly, and bave never had any reason to 
complain of bim. He had stowed a lumber cargo on the William 
Neely on her previous voyage from Savannab, a few weeks before 
the one in question, and the master had then arranged with 
bim to load bis vessel on her next trip. It is true that he was 
objectionable to the shippers of this cargo, the Georgia Lumber 
Company, and the président of that company had declared that 
Daniels never should load a cargo which they furnished. This 
was principally because they suspected him of baving been in 
the strike four years before, altbough Daniels denied it, and be- 
cause he had once stopped off in the loading of a vessel consigned 
to them, complaining that he had been unwarrantedly interfered 
with, and once had left a car of their lumber on a wharf in order to 
take advantage of a tide to get the vessel to another wharf, and once 
had been accused by them of improperly cutting some sticks in 
order to stow them. Thèse were ail of them small matters of 
irritation, susceptible of explanation, and which no doubt would 
bave been overlooked but for the fact that the oflQcers of the 
Oeorgia Lumber Company, together with other lumber merchants 
of Savannab, determined to get the stevedoring of lumber cargoes 
into hands where they could contrql it, so as to prevent strikes, 
and had determined to force ail other stevedores out of the business. 

The testimony leaves no doubt that Daniels was a compétent 
and experienced stevedore, of establisbed réputation, and the one 
preferred above ail others by many of the shipmasters loading 
lumber at Savannab. The matter résolves itself, then, into the 
question whether, under such a charter party, in the absence of 
express stipulation, — ^in the absence of establisbed usage, — the 
shipper of the cargo bas a right to say he will not fumish the 
cargo if the master employs a stevedore who, altbough compétent 
and e:çperienced, is personally objectionable to the shipper. I 
can flnd no warrant for a refusai to f urnish cargo based upon this 
ground. The shipper does not employ the stevedore, nor pay him. 
He is not responsible for bas want of skill, nor his mistakes. The 
shipper's duty is performed when he puts the sticks of timbei 
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within lîeach of the yessel's tackles, and after that the rçsponsibility 
rests with tiie shig. 

It is Orged that, if the lumber is found to be broken or split 
when ddireried from the vessel to the purchaser, the purchaser 
generally maikes reclamaMon on the shipper, and that it is difficult 
to prore that the defect is the resuit of careless stowage, and the 
shipper generally has to suffer the loss. This may be a good rea- 
son why the shippers should endeavor to control the nomination 
of the stévedore; and, if it is sufficiently important, they can ac- 
complîsh it by insisting that the purchaser of the lumber shall 
stipulate in the charter party that the vessel shall employ the 
shipper's stévedore, or any one saitisfactory to him. This is a 
very usual stipulation, and is found in nearly ail foreign charter 
parties. The charterers having failed to hâve inserted in the char- 
ter party a stipulation that the stévedore should be satisfactory to 
the charterers or the shippers, they cannot now hâve the same bene- 
flt as if the provision had been Inserted. CuUiford v. Gomila, 128 
U. S. 135-158; 9 Sup. Ct. 50. The case cornes to this: The respond- 
ent, who chartered the schooner, contraeted to furnish her at Sa- 
vannah with a full and complète cargo of lumber. The lumber was 
tendered, but with a condition annexed which was not warranted by 
the charter party, nor by any usage of the port It was, in fact, re- 
fused, unless the master would submit to a requirement which was 
not in the charter party, or sanctioned by usage. The master having 
already, in good faith, contraeted with a compétent stévedore se- 
lected by himself, he could not be compeUed to dismiss that stéve- 
dore, as a condition of the cargo béing fumished to him. There 
was therefore a refusai to furnish the cargo in compliance with 
the stipulation of the charter party, and the master was not obliged 
to accept it with the condition annexed to the offer. Hudson v. HUl, 
43 L. J. G. P. 273. In my judgment, the libelants are entitled to 
recover from the respondent the loss of freight upon the recharter 
at a less rate, and damages for the delay caused by the failure to 
furnish cargo. 



KNOTT V. ONE HÇNDRED BALES OF BAGS. 

(District Court, D. New Ja^ey. March 3, 1894.) 

1. SHippmo— Bill of Lading— Liqhteragb Charges. 

A bill of lading of certain rags provlded for dellvery from the shlp's 
deck to consignées, who were to be ready to receive the same "slmul- 
taneously with the shlp's belng ready to unload" them. In defanlt there- 
of, the master was authorlzed to "land, warehouse, or place them in 
llghter, wîthout notice." The consignées, though notifled, did not ap- 
pear, to receive the rags; and, as the health régulations of the port for- 
bade landlng them on the dock, the master placed them in lightera, from 
which they were transfared, after some delay, to a warehouse. Held, 
that the master's action was justifled by the bill of lading, and the goods 
were thenceforth at the risk and care of the consignées. * 

S. Same— DuTY of Consignées. 

When, several days later, the consignées appeared and clalmed the 
rags, they objected to paying the lighterage expenses; and flnally the 
Bbip's agent sent the rags to a warehouse, where the charges were macb 
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less thaji on the llghter. The consignées afterwards objected' to ttie 
llghterage expenses, as excessive; claimlng that the goods should hâve 
been sent to the warehouse immediately, so as to reduce the expense to a 
minimum. It appeared, however, that it was necessary to obtain permits 
from officiais for thç removal and storage, whlch reqnired some tlme. 
HeW, that as it was the duty of the consignées to attend to thèse détails, 
and havlng chosen to leave tbem to others, they conld not complaln of 
the delay. 

This i» a libel in rem flled by James Knott against 100 baies of 
rags under a bill of lading, to recover lighterage and other charges. 

Convers & Kîrlin, for libelant 

Leavitt, Wood & Keith, and Albert H. Atterbury, for claimant 

GrREEN, District Judge. In March, 1893, the steamship Span- 
ish Prince arrived at the port of New York from Leghom with a 
gênerai cargo, consisting, among other things, of 100 baies of rags 
consigned to I. B. Moore & Co., or to their assigne, under a biU of 
lading which provided for a delivery in good order to the consignées 
or their assigns "from the ship's deck, where the sliip's responsi- 
bility shall cease." The bill of lading also contained thèse clauses: 

"Simultaneously with the shlp beîng ready to tinload the above-mentloned 
goods, or any part thereof, the consignée of said goods Is hereby bound to 
b« ready to receive them from the ship's slde, eîther on the wharf or quay 
at whlch the shlp may lie for discharge, or Into llghters provided with a suffl- 
clent nnmber of men to receive and stow the sald goods thereln; and in 
default thereof the master or agent of the shlp, and the coUeetor of above 
port, are hereby authorized to enter the said goods at the customhouse, and 
land, warehouse, or place them in lighter, without notice to, and at the rlsk 
and expense of, the said consignée of the goods after they ieave the deck 
of the shlp." "The captain or owner bas a lien on the goods for unpald 
freights, through frelghts, average claims, or liabilitles incurred in respect of 
any charges stlpulated herein to be borne by the owners of the goods." 

The steamship arrived at the port of New York on the làth of 
March, and was docked at the South Atlantic dock, Erie basin, 
Brooklyn. She commenced discharging her cargo immediately. 
Notice of the ship's arrivai and discharge was given, in the cus- 
tomary manner; and the consignées of the baies of rags (residing, 
as it appeared, in Boston) were duly notified by telegraph. AU of 
the ship's cargo, except thèse rags, was discharged on the 17th of 
March. Neither the consignées, nor any one acting for them, claimed 
or caUed for the rags; and, as the space in the hold of the ship 
where they were stowed was needed for the stowage of the outbound 
cargo, the master discharged them into lighters, which had been 
especially hired for that purpose, the health régulations of Brooklyn 
forbidding their discharge upon the dock or quay where the rest of 
the cargo had been discliarged. The steamship sailed from the 
port on her retum voyage March 19th. When the consignées 
claimed the rags, which was not for several days, objection was made 
by them to the payment of lighter âge expenses; and flnally the rags 
were sent by the agent of the steamship to warehouses at Hoboken, 
N. J. This libel is flled to recover the expenses which were incurred 
by the master and agent of the steanaship in discharging and remov- 
ing the rags from the ship first into the lighters, and then to Hobo- 
ken. The claimant's insistment is that the charges were largely in- 
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CTirred improperly, and are exorbitant, and ought not to be allowed, 
except to a,\ery limited amount. 

The material facts in the case are practically admitted. The sole 
question is the proper construction of the clauses of the bUl of lad- 
ing which havê been quoted. The acts of the ship's master or agent 
in discharging the baies of rags as was done must find justification 
there; for it Is a duty inctmibent upon carriers by water to deliver 
to the consignée, and a eubstituted delivery can only be regarded as 
a compliance with that duty when made in strict accordance with 
the terms of the bill of lading, which expresses the contract between 
the carrier, the shipper, and the consignée, Now, with thèse 
clauses of the bill of lading in question, there cannot be any per- 
plexing difficiilty. They are plain and explicit. On the one hand, 
the carrier is to make a proper delivery, after due notice, if possible, 
to the consignée. On the Other, the consignée is to be ready to re- 
ceive the goods consigned to Mm, at the place where they are to be 
discharged. If the consignée, however, is not ready to receive the 
goods, tiien the express authority is given the master or agent of the 
ship to *land, warehouse, or place them in lighter, without notice." 
In the présent instance the health' régulations of Brooklyn forbade 
the unloading of the rags upon the dock where the rest of the cargo 
had been discharged. The only alternative left the master or agent 
was to discharge them into the lighter. In so discharging them, 
the master was acting clearly within the terms of the bill of lading j 
and such disçharge, therefore, constituted a perfectly legititnate de- 
livery. And, from the moment the rags were thus delivered from 
the ship's deck, the ship's liability ceased, and the consignee's lia- 
bility began. 

But it is urged that the "discharge into lighter" was only a pre- 
liminary step to "warehousing," and a means to that end, and the 
rags should bave been immediately f orwarded to a "warehouse," so 
that expenses would hâve been reduced to a minimum. It appears 
from the évidence that the lighterage charges were largely in ex- 
cess of warehouse charges, and that the rags were left upon the 
lightei* for several days before they were forwarded to the ware- 
house in which they were finally stored. But the contention of 
claimant's proetor, while it is acute, is hardly accuratë. The land- 
ing of the goods, the storing of them in warehouses, the discharge 
into lighters, are alternatives, either of which may be taken by the 
master or agent of ship in default of the consignee's readiness to 
receive the goods. The only implied condition which can be an- 
nexed to either is that the goods so treated, in any case, shall not, 
by reason of such treatment, corne to harm. Barring that, the mas- 
ter is to be judge of what is best. But in this case, as bas been said, 
but one of the alternative courses was open to the master. Health 
régulations of the port forbade the choice of any other. The dis- 
charge into lighters being, therefore, a good substitute delivery, for 
such expenses as thereafter accrued the consignée became liable; 
and if such expenses were paid by the ship, under the terms of the 
biU of lading, a resulting lien was had in her f avor upon the goods. 

But if this construction of the bill of lading be too broad, — and 
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it is readily admitted tiiat exemptive provisions, as thèse are, should 
be strictly construed, — the only remaining question woiild hâve re- 
gard to the diligence of the master in discharging into ligliter, and 
sending tlie rags to the warehouse, after he had notice that the con- 
signée had f ailed or had refused to receive them from alongside the 
ship ; for the insistment of the claimants in this regard must neces- 
sarily be based upon the admission that the rags were rightly 
llghtered in the flrst instance, and afterwards properly stored in the 
warehouse in which the claimants desired them to be placed. The 
évidence discloses that certain preliminary action had to be taken 
so as to obtain the permits from the proper officiais which were 
necessary to effect the removal and storage of the rags. That some 
time was consumed in doing this appears. But it cannot be équita- 
ble to charge that expense of time to the libelant. Clearly, it was 
the duty of the consignées to attend to thèse détails. If they 
failed to do so, and chose to leave the matter to others, they cannot 
now complain of the apparent slowness of the ship's agent in ac- 
complishing what they might possibly hâve done in less time. 

Upon the whole case, as presented, I am of the opinion that 
the libel be sustained. If parties cannot agrée upon the amount 
due, let there be the nsual référence. 



THE OBDAM. 

NBTHERLAJSTDS AH. STEAM NAV. CO. T. NEGRE et aU 

(Circuit Court of Appeals, Second Circuit, March 13, 1894.) 

No. 71- 

Collision— -Sailino Vessel at Anchoe— Foa Signals. 

A fishing bark anchored in a fog was about to change her position, 
when she was run into and eut in two by a steamer going at an ex- 
cessive speed. At tlie time the barli's crew were engaged at the wlnd- 
lass, but there was a confllct of évidence whether the anchor had yet 
left the ground, The barli, at any rate, had not yet gathered headway. 
Her bell had been liept ringlng untll collision, and the fog horn had not 
yet been souuded, though it was in readiness for use. 'Held that, even If 
the anchor had left the ground, the failure to change the fog signal from 
bell to fog horn was not a fault contributing to the collision. 

Appeal from a decree of the District Court, Eastern District of 
New York, in favor of the owners of the French fishing bark Chris- 
tophe Colomb, for the recovery of $27,794.50, coUision damages, 
agalnst the steamship Obdam. 

The material facts are stated in the opinion of this court, infra. 
The conclusions of the district court were announced in the foUow- 
ing opinion by Judge BENEDICT: 

My conclusion in this case is that the collision in question must be held 
to hâve been caused by the fault of the steamer in malntaining a rate of 
speed which was unlawful under the circumstances, and was not caused by 
fault on the part of the bark. Let a decree be entered in favor of the libel- 
ants, with an order of référence to ascertain the amount of the damages. 
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Harrington Putnam, for appellant 
Wm. W. Goodrich, for appellees. 

BeforeWALLA.CE, LACOMBE, ànd SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. About 1:15 p. m. on July 27, 1890, 
tlie steamsMp Obdam came into collision with the bark upon the 
Orand Banks of Newfoundland. The weather was foggy, and the 
steamer was proceeding, as her officers admit, at a speed of from six 
to aeveu knots an hour. Other testimony in the case would make 
ber speed much higher, but further discussion of that branch of the 
case is ùnnecessary. The district judge held her in fault for main- 
taining a rate of speed which was unlawful under the circumstancea, 
and upon this appeal the claimant does not question the soundness 
of that ânding. The district judge further found that the collision 
was not caused by fault on the part of the bark. His opinion does 
not refer in détail to the several faults charged against her upon 
conflicting testimony, but his conclusion indicates that he found 
none of them to be established by the proof. The principal — practi- 
cally the only — ^fault charged against the bark is a failure to give 
proper fog signais. Both vessels sighted each other when about one 
length of the steamer apart, at which time the whistle of the steam- 
er was first heard by the Colomb. Up to the time of sighting, no 
signal had been heard from the Colomb by those on the Obdam. 
Thereafter several short blasts of her fog horn were heard. 

On the part of the bark, which had anchored there the aftemoon 
before, it is contended that her bell was sounded, while the fog 
lasted, — certainly since noon, and down to the moment of collision, 
— at intervais of one and a half to two minutes. The testimony 
from the bark in support of this statement is overwhelming. Every 
survivor of her officers and crew, 21 in ail, testify positively and un- 
hesitatingly that the bell was so rang by one Tauvel, who had no 
other duty assigned to him at the time, who continued attending 
to the bell when ail the rest of the crew were busy with the anchor 
or the sails, and who was killed at his post In opposition, there is 
only the négative évidence of those on the Obdam, who did not hear 
the bell,— a circumstance which might be accounted for in part by 
the fog, in part by synchronism between the bell and her own 
whistle, coupled with a high rate of speed. There is évidence tend- 
ing to show that she was going much faster than six knots. She 
eut the bark in two pièces, and ran through her from eight to ten 
fathoms. The appellant lays great stress on a statement as to the 
ringing Of the bell, which is contained in the Eapport de Mer, exe- 
cuted by the master, mate, boatswain, and several of the crew be- 
fore the Prench consul at New York, to which port the survivors 
were brought by the Obdam. The Rapport was prepared by the 
master, and left with the consul to be transcribed. No mention of 
fog signais appeared in it. CaUing the next day, with the mate 
and crew, to hear it read and exécute it, the master suggested an 
addition as to fog signais, which was added in the foUowing lan- 
guage: "After having read the above report, said Capt. Rubatto 
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adds that he had the bell of his shîp sounded at Intervais of ten 
minutes." Thus amended, the Eapport was signed. 

The explanation offered by the bark is simple and plausible, tïz. 
that the use of the word "ten" was an error of the consul's secretary, 
who mistook "deux" for "dix." Capt. Eubatto so testifles, and 
further swearsi that on his retum to Fecamp, the home port of the 
bark, he made the déclaration required by French law before 
the commissioner of marine, on which occasion he for the first 
time learned that the New York protest stated the intervais at 10 
minutes. Thereupon he at once insisted that the "consul must hâve 
misunderstood him, as he eaid that he had it rung at two minute 
intervais." That Capt. Eubatto knew what was the proper interval 
is not disputed, and there is an inhérent improbability in the sug- 
gestion that he volunteered the statement that his fog signais were 
sounded at such long intervais as clearly to indicate f ault. In view 
of the overwhelming, positive, and detailed évidence from the bark 
as to the actual ringing of the bell, we are not inclined to give any 
weight to the clause added by the consul's secretary to the original 
Eapport, although it is signed by master and crew. 

It is, however, contended by the appeUant, that, even if the bell 
were rung, as testifled to by the witnesses from the bark, that ves- 
sel was none the less in faull? for failure to give proper fog signais, 
because the law désignâtes the bell as fog signal for an anchored 
vessel only, and the Colomb was, as claimant contends, under way 
on the starboard tack, and should hâve given single blasts of her 
fog horn to indicate that fact. It is conceded that the fog horn was 
not sounded until after the steamer was sighted, and then not so 
much as a fog signal, but rather to make as much noise as possible. 
The bark had corne to anchor the day before in 37 fathoms of 
water, with 100 fathoms of chain. About 12 o'clock or a quarter 
past, beîng désirons to change the anchorage, the captain gave 
orders to weigh anchor. This opération requires ail hands, and 
except Tauvel, who remained at the bell, the cabin boy, and two 
apprentices, ail went to the windlass. The wheel was lashed amid- 
ships. A small sail aft (the mizzen staysail) had been set to keep 
her head to the wind. The captain was aft. Near to Mm on the 
after part of a skylight lay the fog horn, convenient to be used by 
him as soon as the vessel got under way. On the Colomb it 
was customary, when shifting anchorage, to raise the anchor clear 
up to the hawse pipes, — an opération which, with 100 fathoms of 
chain ont, would take considerably over an hour. After the wind 
lass had been worked for some time, variously estimated at from a 
half to three-quarters of an hour, orders were given to holst the jibs. 
This was done, the work of heaving in the anchor chain being mean- 
whUe suspended. Up to this time there is no substantial dispute 
in the testimony, which ail tends to show that the anchor was still 
on the bottom. When the jibs were hoisted, the men who had been 
engaged in that work retumed to the windlass, and some of them 
testify that work thereat was resumed. The weight of évidence, 
however, is to the contrary, and satisfies us that substantiaUy no 
lurther progress was made in raising the anchor, the steamer's 
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whistle ïeing ïeard just as the work of heaving Began, iwîiereupon 
ail fled af t. 

The captain in his Rapport de Mer stated that he "had had the jib 
and flying jib hoisted, for at last the anchor was breaking ground," 
and that "there were still about 40 meters of chain under water," 
which would bring the anchor about 90 feet above the bottom; 
and on the trial he adhered to this statement, addingj "I think my 
anchor had left the bottom, but of this I am not certain." Where 
he was stationed, however, it was impossible for him to know 
whether or not the anchor had broken ground, in the absence of a 
report by some one, or some movement of the bark itself which would 
indicate that she was no longer held by it. No such report was 
made to him; he had neither sounded the fog hom, nor ordered 
Tauvel to cease ringing the bell, nor taken the becket off the wheel, 
when the steamer's whistle was heard. The captain's belief as to 
the length of chain still oUt is, in our opinion, of little weight, in 
comparison with the évidence of those who were at the capstan. 
The chaia was in lengths of 25 fathoms, each length marked with 
wire. Some of the crew testify that length No. 2 was just coming 
on the windlass when the Obdam's whistle was heard. This, al- 
lowing for the distance to the hawse pipe and the surface of the 
water, would give about 40 fathoms under water, and the testimony 
of nearly ail the others at the windlass is to the same effect. Un- 
doubtedly, the most satisfactory proof upon this branch of the case 
is such as shows the depth of water and the length of chain out. 
There is évidence tending to show that, subséquent to the setting 
of the jibs, the bark had dropped o& somewhat from the wind; but 
we faU to flnd satisfactory proof that she had done so sulHciently to 
put her under headway, or to warrant our discrediting the testi- 
mony as to length of chain still out. The yards were braced up on 
the starboard tack, apparently had been so prior to the attempt 
to shift anchorage, and the foresail and both topsails were loose and 
hanging in the gear, — circumstances which probably account for 
the testimony given by those on board the Obdam to the effect that 
the sans appeared to be set, and the bark under way on the star- 
board tack. But the clear prépondérance of testimony is to the 
contrary; and, even if it be conceded that the anchor had ceased 
holding a few seconds before the Obdam's whistle sounded (an as- 
sumption which would account for any change of heading hj the 
bark), it does not foUow that the brief delay in changing her fog 
signal from bell to hom was a fault contributing to the collision. 
The catastrophe was caused by the conceded fault of the steamer 
in running at such high speed through a fog as to be unable to stop 
in time to avoid a vessel advertising her présence by signais at proper 
intervais. Had she been going at such a rate of speed as would 
hâve permitted her to stop or avoid the bark when such signal was 
heard, there need hâve been no collision. Nor did the signais given 
by the bark mislead the steamer, for she did not hear them at ail 
until after she sighted the bark. There is no force in the claim 
that the bark was in fault for not having a stationed lookout. 

Decrèe of district court affirmed, with interest and costs. ; , 



CNITED STATES V. YUKEE8. 64:1 

TTNITED STATES v. TUKERS. 

(Circuit Court of Appeals, Fifth Circuit February 27, 1894.) 

No. 187. 

1. Appeal— Bt United States— Jukisdiction. 

The United States hâve a rlght to appeal from any judgment of any 
amount rendered against them under Act March 3, 1887, authorizing sults 
to be brought against the United States. U. S. v. Davis, 9 Sup. Ot. 657, 
131 U. S. 36, foUowed. 
S. Tkial— Sdfficienct op Pindikgs. 

In an action against the United States for a pile driver, boat, engine, 
and tools lost whlle hired by the government, a flnding for the plalntifl 
for "a piie driver, its tackle, apparel, and furniture" is sufflciently spécifie 
on appeal, where the record does not show any request for a more spécifie 
flnding, and the évidence Is not preserved in the record. 
8. Bailmbnt— Négligence of Bailbe— Liabilitt. 

Where a hired chattel Is lost whlie in the possession of the hlrer, and 
on aceount of his négligence, he is liable for its value to the owner. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Alabama. 

Action by John M. Yukers against the TJnited States. Plaintiff 
obtained judgment. Défendant appeals. 

J. N. Miller, for the United States. 
R. T. Ervin, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges. 

FARDEE, Circuit Judge. The appeUee, John M. Yukers, brought 
suit against the United States under the provisions of the act of 
March 3, 1887, entitled "An act to provide for the bringtng of suits 
against the government of the United States" (24 Stat. 505), to 
recover the value of a certain pile driver, boat, engine, and tools, 
alleged to hâve been lost and destroyed while chartered and hired 
to the United States. The facts of the case, as found by the cir- 
cuit court, are as foUows: 

"The facts, as shown by the proof, are that one Thompson, who was in 
the employment of the défendants, was authorized by Major Qulnn, Corps U. 
S. Engineers, to hire for the défendants a pile driver for use in some public 
work to be done in Mobile bay by Thompson; that Thompson hired the pile 
driver from the plaintiff at the price of seven dollars a day, with the agiee- 
ment to retum It when the work was done, and which was to be within ten 
days; that he took charge of the pile driver, hired men to work it, had it 
towed to the beacon in Mobile bay, where the work was to be done, and 
towed back to the city every nlght during the progress of the work, except 
two, when It was left moored at the place where the work was being done. 
On thèse two nights one Whitaker, who was one of Thompson's employés, 
was left aboard of the pile driver as watchman. There was no spécifie order 
for Whitaker to stay aboard, but Thompson said some one of the men must 
stay aboard as watchman, and Whitaker repiied that he would stay, and 
did so. The plaintiff engaged the men to work on the pile driver, but did 
60 for Thompson, and at his request Plaintiff himself was an employé of 
Thompson's, having been hired by him as a carpenter at the rate of $75 per 
month. One Caldwell was hired as engineer, but by common consent— im- 
pliedly at least— plaintiff operated the engine in Caldwell's place. Thompson 
knew this, and assented to it. He testlfies that he hired the pile driver, and 
at the same tlme hired the plaintiff as a carpenter; that he did not hire the 
v.60F.no.5— 41 



^41 FEDERAL REPOETEB, VoL 60. 

use of pile driver wlth plalntlff to operate It, and that he did not tell plaln- 
tiff that he was ezpected to manage a»d control It, and to be responslble for it. 
Thompson directed the work, the anchorlng and mooring of the pile driver 
while in the baj, and the towing of It to and from the city. The pile driver 
was fit for use and was serviceable for the purpose for which it was hired, 
and did actually perform the work, which had been completed on the day 
of the night the pile driver was lost. The plie driver snnk, and in a few 
days became a total wreck; the loss occurred by the fanlt or neglect of 
Thompson or oï his servants. Thompson sayé It was caused by the neglect 
of Whitaker, whp was the watchman left in charge of the pile driver. Other 
évidence tends to show that it was caused by improper mooring. There was 
some conflict in the évidence as to the value of the property, and as to what 
was the necessary equipment of the pile driver. The amount clalmed was 
Çl,959.45." 

A preliminary motion is made to dismiss this appeal on the 
gpound that the case cannot be brought to tliis court for review by 
appeal, a writ of error aloné being the pï-oper process. The ques- 
tion of the right of the United States to appeal from the judgments 
rendered under the above-mentioned act of 1887 was considered 
by the suprême court of the United States in U. S. v. Davis, 131 
U. S. 36, 9 Sup. et. 657. There the provisions of the act in rela- 
tion to the right of appeal, in connection with sections 707 and 
708 of the Revised Statutes, were fully considered, and the court 
held that an appeal would lie from a judgment against the United 
States under said act, without regard to the amount of the judg- 
ment. The motion to dismiss the appeal must be denied. 

The flrst assignment of error is that the court erred in flnding 
that the United States was liable on the contract made by Thomp- 
son with the plaintiff for the use of his (plaintiff's) pile driver. 
According to the évidence in the record and the finding of the cir- 
cuit court, the loss of the pile driver occurred by the fault or neg- 
lect of the agents of the United States, This being the case, and 
the hiring being admitted, it seems clear that the United States 
was liable in the premises. It is elementary that every hirer of 
a chattel is bound to use the thing let in a proper and reaeonable 
manner; to take the same care of it that a prudent and cautious 
man ordinarily takes of his own property; and, if a loss occurs 
through the fault or neglect of the hirer, or the hirer's servant, 
actlng within the scope of his employment, the hirer is liable. 

The second assignment of error is based upon évidence and is 
abandoned. 

The third assignment of error is that the court erred in failing 
to flnd severaUy and separately the value of each pièce of prop- 
erty sued on fôr which judgment was rendered against the United 
States; and the fourth iM that the court erred in flnding an aggre- 
gate value for ail the seyeral pièces of property sued on in the 
case. On thèse matters the trial judge found as follows: 

"I flnd that under the circumstances of this case the défendants are liable 
for the loss, but that they can only be made liable for the pile driver and its 
essential equipments for the spécifie service. Carpenters' tools and other im- 
plements that were on board of the pile driver, and that were not included 
In the hiring of the pile driver as a part of its necessary equipment, cannot be 
considered as a part of the damages. It is only such tools as pertain essen- 
tially to the pile driver, and which were included In the hiring, that can be re- 
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{rarded în assesslng the damages. I havc found much trouble In making a 
just assessment of the damages. But under the proof I bave conduded that 
$1,578.95 would be fair and reasoûable." 

The record does not show that any request was made to the 
trial judge to be more spécifie in his flndings. To the extent 
which he went in the case, we thinlc he has complied with the 
seventh section of the statuts of 1887, in relation to flndings of the 
court As we regard his flnding, it was one for "a pile driver, its 
tackle, apparel, and furniture," as one certain thing. As it is ad- 
mitted that ail the évidence is not brought up in the record, we 
cannot say that the judge erred in not being more spécifie. 

The fifth assignment of error is that the court erred in failing to 
find that, as the plaintiff was in charge of his own pile driver 
when it was lost, the défendants are not liable in damages for the 
loss of the pile driver and its equipments. We do not find in the 
record any évidence to show that the plaintiff was in charge of his 
own pile driver when it was lost; in fact, the contrary appears. 
The motion to dismiss the appeal herein ia denied, and the judg- 
ment appealed from is aflûrmed. 



DOB V. WATBBLOO MIN. CO. 

(Circuit Court, S. D. Califomla. March 22, 1894.) 

No. 183. 

FEDERAI. Courts— MisTAKB in Dbcrbbs — Correction aftbr Tkrm. 

Mlstake of counsel, whereby a decree Is entered which does not con- 
form to the opinion of the circuit court, cannot be corrected by that court 
aftOT the lapse of the term. 

BiU by John S. Doe against the Waterloo Mining Company. On 
motion to amend the decree. 

Daniel Titus, for complainant. 
A. H. Eicketts, for défendant. 

EOSS, District Judge. By mistake of counsel, the decree en- 
tered in this case did not, in some important respects, conform 
to the opinion and décision of the court theretofore rendered and 
entered of record; but the fact was not brought to the attention 
of the court until long after the lapse of the term at which the 
decree was entered, when a motion was made on behalf of the 
défendant in the suit to so amend the decree as to make it con- 
form to the décision of the court. The moving party, I think, will 
hâve to look for the correction sought to the appellate court, where 
the case is now pending; for it is the established law that in the 
fédéral courts the power does not exist, after the lapse of the 
term at which a judgment or decree is entered, to so change or 
modify it as to substantially vary or affect it in any material thing. 
Bronson v. Schulten, 104 U. S. 410; Sibbald v. U. S., 12 Pet. 491. 
Motion denied. 
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ALBRIGHT et al. T. OYSTBR et al. 

(Circuit Court oî Appeals, Bightli Circuit March 2, 1894.) 

No. 355. 

ApPBAtr— RiGHT TO ApPBAL — ^EsTOPPEL, 

Parties who, pursuant to tlie provisions of a decree, demand and receive 
a conTCyance of lands from a trustée, are thereby estopped froni appeal- 
ing îvôm the decree; for tliey cannot accept Its benefits, and at the same 
tlme hâve a revlew In respect to Its burdens. 

Appeal from the Circuit Court pf tlte United States for the East- 
em District of Missouri. 

Edwaifd P. Johnson, for appellants. 

David P. Dyer and F.' S. Schofleld, for appellees. 

Before GALDWELL and SANBOEN, Circuit Judges. 

PER pUEIAM. Thi^, is an application for a rehearing of a mo- 
tion to dismiss the appeal in this case. That motion was granted 
early in this tenu. The decree from which this appeal was taken, 
which was rendered April 15, 1893, provided, among other things, 
that one Uoyd D. Mitchell, a trustée, that had been appointed in the 
place of George Oyster, deceased^ should çonvey to the appellants a 
large quantity of lands, the title to which was originally involved in 
this suit. May 22, 1893, on the démand of the appellants, this 
trustée conveyed thèse lands to them, pursuant to the decree, and 
the appellants accepted the deed, and afterwards placed it on record. 
The next day after theyobtained this deed under the decree, they 
took theîr appeal from that decree to this court. No rule is better 
settled than that a litigant who accepta the benefits or any substan- 
tial part of the benefits of a judgment or decree is thereby estopped 
from r^tièwing and escaping from its burdens. He cannot avail 
himself of its adTantages, and then question its disadvantages in a 
higher court. It is said that the right of the appellants to the con- 
veyance of the lands they obtained was no longer in controversy, 
but that the title to them had been finally decreed to the appellants. 
But this does not relieve the appellants from the estoppel. It was 
by the direction of this decree from which they now appeal that the 
deed to thèse lands was made by the trustée and recelved by them. 
They could not take the title to thèse lands from the trustée by vir- 
tue of the decree, even If that title was no longer in dispute, and 
then appeal from the decree, and contest the provisions of it that 
were onerous to them. We are of the opinion that the acceptance 
of this deed under the decree estopped the appellants from exereis- 
ing any right of appeal they otherwise might hâve exercised. It 
was the receipt of a substantial benefit that they could not hâve 
obtained without the decree, and they ought not to be permitted to 
review the provisions of it with which they are not satisûed, after 
taking the benefit of those they approve. The motion for a rehear- 
ing is denied. 
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MABURY V. LOUISVILLE & J. FBERY CO. et al. 
(Circuit Court of Appeals, Seventh Circuit March 6, 1894.) 

No. 25. 

1. Ferry— Real Property. 

A ferry francliise is real property. 

8. EsTOPPEL IN Pais— Récitals in Agrbembnt. 

The owners of a ferry sigued articles of association whicli recited tlie 
interests of tlie différent owners. In tliese articles, W. was stated as 
owning one-twelfth. At tlie date of the articles he owned no interest, 
but at the time the articles were adopted he had acquired the interest of 
his mother, who owned one-twelfth for life, and claimed to own it in fee. 
The reversionary estate in thls one-twelfth was really owned by M., who 
Bigned the articles as owner of another share. At that time, and after- 
waxds, M. always claimed to own this reversionary twelfth. Heïd, that 
the récital in the articles did not estop M. from asserting title to the 
twelfth interest after the death of the life tenant 

8. Samb— Pleading. 

An estoppel by récitals in a contract, being a species of estoppel in 
pals, cannot be availed of, when not specially pleaded. 

4. Corporations — Issue op Stock — Dked. 

The owner of a life estate in certain property, who claimed also to 
own the fee, quitclaimed the property to a corporation for an expressed 
considération of certain shares of the corporate stoclî. The title to the 
reversionary estate being understood to be in dispute, the corporation 
issued no certificate for such stocl£, but paid the dividends thereon to 
the life tenant, and allowed her to vote it during the continuance of the 
life estate. Held that on termination of the life estate, the corporation 
was not bound by its deed to deliver a certificate of the shares to the 
life tenant, it being proved that she did not own the reversion. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Action by Nora Adams against the Louisville & Jeffersonville 
Ferry Company to compel it to issue to her a certificate for 166| 
shares of its capital stock, which she claimed to own. The défend- 
ant the ferry company instituted a second action in the circuit court 
of the United States for the district of Indiana against Mrs. Adams 
and Hiram Mabury, in the nature of a bill of interpleader, calling 
upon them to assert their respective claims to the stock which was 
the subject-matter of the flrst action. The défendants to the second 
action, by cross bills against the ferry company and against each 
other, set up their respective claims to the stock; and by stipula- 
tion the two actions were consolidated, and a joint decree entered 
in f avor of Mrs. A,dams, from which Hiram Mabury has appealed. 

This suit arises out of a controversy between Nora Adams, one of the ap- 
pellees, and Hiram Mabury, the appellant regarding a one-twelfth interest 
in the LouisviUe & Jeffersonville Ferry Company, and the right to the issu- 
ance of 166% shares of stocii in said company, of the par value of $16,- 
666.66%, representing that interest The company stands ready to issue this 
stocii either to Nora Adams or to Hiram Mabtiry, as that right may be de- 
termined in this suit It may be said, however, that Nora Adams claims the 
right to the stock independently of any claim or interest which Mabiu-y may 
bave in the ferry property. The first suit was brought by Nora Adams in 
1888 against the company, in the circuit court of Clarli county, Ind., to com- 
pel the company to issue the said shares of capital stoclt to her. That suit 
was removed by the company to the circuit court of the United States for 
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the district ol Indiana. After that suit was removed, tlie ferry company be- 
gan anotlier: suit in the sUm» court agàlnst Hiram Mabury and Nora Adams, 
in the n^1?u:e of a bill of interpleader, to détermine the respective rights of 
the partl«( to the issuandé oï such Stodc In that suit the défendants, by 
cross bills agalnst the ferry company and against each other, set up their re- 
spective claims to the stoclc, and by stipulation the two suits were Consoli- 
dated, and heard as one, and a decree entered in favor of Nora Adams, which 
determined that she waa the owner of the disputed one-twelfth interest in the 
ferry company, and entitled to hâve the stocli representing that interest 
issued to hèr; that Mabury liad no right, titie, or interest in or to said one- 
twelfth share; and that he be perpetually enjoined from asserting the same, 
by suit or otliei'Wise, and àdjtidged to pay the costs of suit. The évidence is 
mainly documentary, and the facts undispùted. Those necessary to présent 
the points at issue axe substantially thèse: 

In 1802 William Henry Harrlson, then the governor of the Indiana terri- 
tory, granted a ferry franchise to one Marston G. Clark. In 1815 Clark 
sold the franchise, and in 1822 it came into the hands of George White. At 
thls time, White was in possession and operating another ferry, under an 
act of flie Indiana législature passed December, 1820, whlch recited that he 
was the assignée of the franchise theretofore granted to Samuel Merri- 
weather. White, thus havlng the two ferries. In 1826, sold one undivided 
one-half to Charles Steade, who cônveyed the same to Athanasius Wathea, 
and the other undivided half to Bphraim Gllmore, who cônveyed the same to 
Charles Strader, John Shallcross, aad James Thompson; so that at that time, 
and untll 1835, the two ferries belonged, equally, one-half to Athanasius 
Wathen, and one-half to Shallcross, Strader, and Thompson. In 1807 Gov. 
Harrlson had granted auother feiTy franchise to one Joseph Bowman, who 
ran the ferry down to 1837, leaving two brothers and two sisters as heirs. 
Oue of thèse sisters and one of the brothers sold their shares to A. AVatheu. 
Another brother died, leaving nine children, each entitled to one thirty-sixth 
of the ferry franchise. Eight of tlie children sold their interest to A. Wathen, 
whoi married the other sister, Ellzabeth Bowman "Wathen (referred to in the 
case, generally, as Mrs. Ellzabeth Wathen). The other brother sold his 
share to Shallcross, Strader, and Thompson. From 1837 the ferry was con- 
ducted by A. Wathen, as the owner of one half, and by Shallcross, Strader, 
and Thompson, as the owners of the other half. Thls A. Wathen, there- 
Atter known as A. Wathen, Sr., dled in 1851, leaving a widow, Ellzabeth, 
and four children, James, Athanasius, George W., and A. J. Wathen. If 
the ferry franchise was real estate, it stood, upon the death of Athanasius 
Wathen, Sr., as foUows: Shallcross, Strader, and Thompson, 12-24; Mrs. 
Eilizabeth Wathen, dower for life, 4-24; James Wathen, 2-24; Athanasius 
Wathen, Jr., 2-24; George Wathen, 2-24; A. J. Wathen, 2-24 And there 
would be a reversionary interest of 1-24 in each of the tovar sons of Atha- 
nasius Wathen, Sr., to take effect upon the death of Mrs. Ellzabeth Wathen, 
the wldow. In 1857 George Wathen cônveyed to Hiram Mabury ail hIs 
Interest in the ferry. Tbis gave Mabury 2-24 in possession, in fee, and 1-24 
in réversion, upon the death of Ellzabeth Wathen. The deed is broad in 
its terms, and professes to grant, bargain, sell, and convey to Mabury, and 
to his hefrs and assigns forever, ail hls right, title, interest, and cialm in 
and to the ferry right, ferry landing, and steam ferryboats, together with 
ail the appurtenances thereunto belonging. In 1859 A. J. Wathen also côn- 
veyed to Mabury ail his interest in the ferry. Thèse two deeds gave Ma- 
bury 4-24 in fee, and 2-24 in reversion. In 1858, by a sherifE's deed, ail 
James Wathen's Interest In the ferry was cônveyed to Reed, Lewis & 
Howard, who cônveyed the same to Thomas J. Howard. October 31, 1863, 
Howard cônveyed the same interest to Mrs. Ellzabeth Wathen, who there- 
upon, by virtuè of this conveyance and her former interest, became entitled 
to the folio wing interests in the ferry: Eor life, 3-24; in fee, 3-24. At this 
time the WatheJls' half interest in thé fèrry stood as follows: Ellzabeth 
Wathen: For life, 3-24; in fee, 3-24. Athanasius Wathen, Jr.: In fee, 
2-24; in réversion, 1-24. H. Mabury: In fee, 4-24; in reversion, 2-24. In 
1885 (Mairch llth) there was a conveyance of ferry interests to Plnkney 
Varble and othérs, in which Shallcross, Moses Brown, H. Mabmry, Eliza- 
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beth Wathen, George Wathen, and James Wathen joined. In that deed is 
the foUowing provision: "And it Is also understood between the parties 
hereto that the four twenty-fourths of said premlses hereby conveyed by 
the grantor Elizabeth Wathen, two twenty-fourths are the same which she 
acquired by purchase, heretofore hdd and owned by her son. James Wathen, 
and the other two twenty-fourths conveyed by her is the one-half of an 
Interest In whlch a question may arlse as to the right of reversion or In- 
herltance after her death. Now therefore, I, James Wathen, for the coneld- 
eratioa of one dollar cash to me iji hand paid, joln in thls conveyance, and 
scU and convey to said grantees herein ail my right, title, and interest, in 
possession, remainder, or reversion. In or to the said four twenty-fourths 
of said ferry property, conveyed herein by my mother, said Elizabeth 
Wathen; and I, George Wathen, for the lilse considération to me paid, do 
convey aad quitclaim to said grantees said four twenty-fourths conveyed 
by my mother, Elizabeth Wathen. And said H. Mabury, party hereto, 
agrées and covenants to look to the two twenty-fourths not conveyed here- 
in for his reversionary interest, as grantee of Andrew Wathen and George 
Wathen, and that In no event wlU he, by vlrtue of his purchase of the In- 
twest of said George and Andrew Wathen, daim any interest In the four 
twenty-fourths of said ferry property herein conveyed by said Elizabeth 
Wathen." The son Athanaslus Wathen was non compos, and it appears 
by thls deed that his mother imdertook to convey his reversionary Interest, 
and Mabury imdertook to risk the claim of Athanaslus Wathen to one of 
the two twenty-fourths still held by Elizabeth Wathen. Thls deed left 
Mrs. Wathen two twenty-fourths, being what remained of her life Interest 
as widow; and Mabury undertook to look to those two shares so retalned 
by Mrs. Wathen, for his reversionary Interest as grantee of Andrew and 
George Wathen, by their previous conveyances to him. Thèse, as wiU 
be seen hereafter, are the identical two twenty-fourths in controversy In 
thls suit. On September 23, 1865, following, the claim of Athanaslus 
Wathen, Jr., was conveyed to Sherley & Co. by William D. Beach, guardian 
of A. Wathen; and on October 17, 1865, Mrs. Wathen conveyed to her son, 
James Wathen, her remaining two twenty-fourths. In which she hdd a 
life interest 

Under date of Marçh 29, 1865, a voluntary association was formed by the 
owners of the ferry, and an agreement signed by them. Thèse articles of 
association were signed by John Shallcross, Moses Brown, Hiram Mabury, 
James Wathen, W. D. Beach (guardian of A. Wathen), J. A. Wathen, Sher- 
ley, Woodfolk & Oo., John B. Smith, W. G. Hite, E. S. Hoffman, Pinkney 
Varble, Daniel G. Parr, and Howard Johnson. A provision of thèse articles 
which figures largely In thls suit is as follows: "Artide I. Ail the boats, ap- 
purtenances, and franchises having become the common property of said 
company, in proportion as heredn set forth of their Interest: John Shallcross, 
one-eighth (l-8th); Moses Brown, one-eighth (l-8th); Hiram Mabury, one- 
eighth (l-8th); James Wathen, one-twelfth (l-12th); A. Wathen, by Wm. D. 
Beach, guardian, one-twelfth (l-12th); Sherley, Woodfolk & Co., one-eighth 
(l-8th); J. B. Smith, one twenty-fonrth, (l-24th); W. 0. Hite, one-twenty- 
fonrth (l-24th); E. S. Hoffman, one-twenty-fourth (l-24th); P. Varble, one- 
eighth (l-8th); Dan'l Parr, one twenty-fourth (l-24th); Howard Johnson, 
one twenty-fom-th (l-24th)." In other words, the Wathen interest, by that 
agreement, stood as follows: Hiram Mabury, 3-24; James Wathen, 2-24; 
Athanaslus Wathen, by his guardian, 2-24; making 7-24. As Mrs. Wathen 
had previously conveyed 4-24, and Hiram Mabury 1-24, the 7-24 named in 
the deed covered what remained of the original Wathen interest of 12-24. 
It will be seen that the articles do not name Elizabeth Wathen as the owner 
of any Interest in the ferry at that date, though, according to the record, she 
had never parted wlth her life interest in the 2-24 of which Mabm-y held the re- 
versionary interest after her death. And it Is claimed by counsel for Mabury 
that the Inference from thls fact is that, when the association was formed, 
James Wathen had in some way arranged to acquire and represent this 
Interest standing in his mother's name, and which she did in fact afterwards 
convey to him. On the other hand, it is daimed by Nora Adams' counsel 
that, as agalnst Mabury, he is absolutely bound by the agreement, and es- 
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toppçid, frpm sijowing that the Interedts stood at that tlme any otherwise 
tMa ass^t down lu the articles. It Is alleged in Mabury's cross bill, and ad- 
mittea m ' Nôra Adams' answer, that the so-called "articles of association," 
whilé dàted ^th of Mili-ch, 1865, were not in fact adopted until October 7, 
1865, which Is the date bf the deed from Ehzabeth Wathen to James Wathen. 
In 1867 James Wathen died, bequeathing ail hls esta te to his widow, Nora 
WatJien. In 1869 the présent corporation, the Lonisville & Jeflersonville 
Ferry Cbmpaiiy, waa chartered by the législature of Kentucliy. Among other 
pravisiôlQS of this charter were the followlng: "(7) Said corporation may pur- 
chasé froin any existing ferry companiés or associations any ferry, boats, 
wharfs, and ferry franchises for any ferry or ferries between Lonisville and 
JeffersônvlUe, and npon the purchase of ail such existing franchises stoall 
havé thè.right to carry on and conduct a ferry or ferries between said cities. 
(8) Said corporation may accept such boats and franchises and wharfs and 
other property in payment of stock subscribed, and at such priées as may be 
agreed upon," The corporators met on the 24th of April, 1869, and after 
accepting this charter, and resolving to organize under it, passed the follow- 
lng resolution: "Resolved, that the président be, and is hereby, authorized 
and empowered to make and complète the purchases authorized by sections 
seven and èight of the charter of this company, by purchasing the franchises 
and beats, and ail other property and rights, of the association known as the 
'JeffërsonVille Ferry Company,' at the prlce of two himdred thousand dollars, 
payable in the stodt of this company at par." A meeting of tlie board of di- 
rectors Was held on the llth of September, 1869, at which was passed the 
followlng resolution: "Resolved, that as fast as the title of each owner of 
an interest in the old ferry company is duly conveyed to this corporation, 
free of Incumbrance, the stock to which such owner may be entitled in pay- 
ment for Btich interest shall be issued to him. No fractional shares shall be is- 
sued, but Certiflcates therefor shall be glTen; and, whenever a number of those 
certiflcates equaling or exceeding one fïill share shall be presented, stock shall 
be issued therefor to the amount of the share or shares embraeed by one value 
of the certiflcates, and for any fraction over a new certificate shall issue." By 
deed datëd the eth of July, 1869, there waS Conveyed to this corporation various 
intorests In this ferry franchise by divers parties; said deed, among other 
clauses, contalning the followlng: "And Nora Wathen, in considération of one 
hundred and sixty-six and two-thirds shares of the stock of Louisville and Jef- 
fersônvlUe Ferry Company to the said Nora Wathen assigned and transf erred, 
does hereby grant, bargain, sell and convey to the said Louisville and Jeffer- 
sohvlUe Ferry Company one equal and' undivided twelfth part of ail the 
franchises and other assets, real and Personal, of the firm or association 
Jinown as the 'JeffersônvlUe Ferry Compafiy,' except the wreck of the steam- 
er Wathen, and réclamations arislng from the loss of said boat; to hâve and 
to hold tp the said Louisville and JeffersônvlUe Ferry Company, in fee simple, 
forever." This deed was reborded in Jefferson county on the 15th of April, 
1870, and in Clark county, Ind., some months subséquent thereto. By deed 
dated the 24th of September, 1869, Hlram Mabury conveyed his three twen- 
ty-fourths Intei^est. This deed was recorded in Jefferson county on the 15th 
of April, 1870, and some mosths thereaf ter in Clark county. The followlng 
récital is contained in this deed of Hiram Mabury: "To hâve and to hold 
to said party of the second part, with covenant of gênerai warranty. In fee 
simple, forever; but it is expressly understood and agreed that this convey- 
ance in no wise affects the daim of said party of the first part to the rever- 
sion, after the death of Elizabeth Wathen, of two twenty-fourths of said 
ferry now held by Nora Wathen as assignée of said Elizabeth Wathen, and 
no part of the same is conveyed hereln." There was another deed, dated 
september 15, 1869, fi-om Jonas Howard; guardian of Athanasius Wathen, 
to the Louisville & JeffersônvlUe Ferry Company, and which was recorded 
on the 15th of April, 1870, in Jefferson county, and subsequently in Clark 
county, Ind., and which It la Important to observe in this connection. The 
récital in that deed is as foUows: "Wherèas, the owners of a majority of 
the interest of the ferry franchises and real estate and other assets, real, 
Personal, or mlxed, which belong or appertain to the association or tirm 
known as the 'JeffersônvlUe Ferry Company,' and now and for many years 
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engaged In running and operating a ferry between the citles of Louisville, 
Kentucky, and Jeffersonville, Indiana, having organized a company, under the 
récent act of the gênerai assembly of the commonwealth of Kentucky known 
as the Louisville and Jeffersonville Ferry Company, for the purpose of enabling 
the several owners of the interests in said ferry franchises, etc., to transfer 
their several interests theredn to said ferry company, and to reçoive back 
in lieu thereof an amount of stock of said company equal in value to the in- 
terest so conveyed by such ovyner; and whereas, Athanasius Wathen, a per- 
son of unsound mind, is the ovrner In fee of the undivided one-twelfth part 
of said ferry franchises, boats, tackle, docks, etc., of the estimated value of 
sixteen thousaad six hundred and sixty-six and 66-100 dollars." It then 
goes on to transfer to the ferry company the undivided one-twelfth of the 
ferry franchises and real estate, and provides that the deed is not meant to 
include any right said Athanasius Wathen may hâve In reversion to the in- 
terest which descended to his mother, Elizabeth Wathen, for life, from one 
A. Wathen, deceased. In and to said ferry franchises, etc. On the Oth of 
October, 1869, the following proceedings were had at a meeting of the di- 
rectors of the Louisville & Jeffersonville Ferry Company: 

"Louisville, Ky., October 9, 1869. 
"The board met, upon the call of the président, at the résidence of Capt. 
Z. M. Sherley. Présent: Z. M. Sherley, W. C. Hite, F. Leib, D. G. Parr, 
Hovyard Johnson. Capt W. C. Hite offered the foUowing resolution, which 
was adopted: 'Kesolved, that the stock now in the name of Mrs. Nora 
Wathen shall not be Issued to any one, but remain in the possession of the 
company vaatil the matter of title Is definitely settled.' On motion, the board 
adjourned. H. H. Reynolds, Secretary." 

It appears In évidence that in October, 1869, ail of the stock of the Louis- 
ville & Jeffersonville Ferry Company, which, as above shown, consisted of 
2,000 shares, of $100 each, was issued either In the form of share certifieates, 
or in the form of scrip for fractions of shares, excepting 166% shares. It 
further appears that thèse shares, which were reserved on account of the 
claim of Mrs. Nora Adams (then Mrs. Nora Wathen), had not been issued; 
and, although this occurred In 1869, the shares had not been issued until the 
decree in thisi cause. In the mean time, Mrs. Adams received the dividends 
upon this stock, and was allowed to vote; but no certifieates, as we hâve 
above stated, were Issued to her. In 1888 Athanasius Wathen, the unfortu- 
nate son of Mrs. Elizabeth Wathen, died, leaving no heir at law except his 
mother, and subsequently ehe died. After Mrs. Wathen's death, Mr. Ma- 
bury claimed that the stock should be issued to him, representing this one- 
twelfth interest, and Mrs. Adams claimed that it should be Issued to her. 
The dividends, after that, were not paid to anybody, nor had. the stock been 
issued to anybody; and this controversy is to détermine to whom that stock 
belongs. 

John Maynard Harlan, for appellant. 

Humphrey & Davie, for Louisville & JeffersonvUle Ferry Co. 

M. Z. Stannard, for Nora Adams. 

Before JENKINS, Circuit Judge, and BUNN and SEAMAN, Dis^ 
trict Judges. 

BUNN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It appears from the above undisputed statement of facts that 
Mrs. Nora Adams (formerly Mrs. James Wathen) claims under 
the vrill of her former husband, who, in turn, derived such title 
as he had from his mother, Mrs. Elizabeth Wathen, the wife and 
widow of Athanasius Wathen, Sr.; that Elizabeth Wathen, as 
widow, was entitled to a dower interest, which was at that time, 
under the laws of Indiana, where thèse parties lived, a life interest 
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for 1-3 in her husband's real estate; that dower interest was a life 
internat in 4-24 of the ferry; that she afterwards purchased from 
her spn James Wathen 2-24 more in fee, and a remainder interest 
in 1-24, giving to her, in ail, 3-24 in fee, and a life estate in 3-24. 
This ÎS ail on the assumption that the ferry property was real estate, 
as no d,oubt it was. Indeed, there has been but little contest on that 
question on the hearing, though from ail that appears in the record 
it is more than probable that the uncertainty in regard to the title 
to thià disputed 2-24 interest, suggested npon the death of Elizabeth 
Wathen, arôse from donbt as to the charàcter of the ferry property, — 
whether personal or real estate. When the controversy commenced, 
though this doubt conceming the charàcter of the property became 
more and niore settled, so that now it is admitted to be real estate, 
the parties naturally sought for other means to maintain their 
respective claims to this disputed interest Mrs. Elizabeth Wathen, 
then béing entitled to 3-24 in fee, and another 3-24 for life, undertook 
to convey in fee 4-24, which was one more than she possessed. This 
was by deed dated March 11, 1865, but not recorded until October 30, 
1865. Why she undertook in that deed to convey in fee 1-24 more 
than sïie so held is not certain; probably because she relied upon 
procuring the reversionary interest in 1-24 from her non compos son, 
Athanasius. But, whatever the motive, the fact is patent on the 
record. Àiterwards, she undertook to convey to James Wathen 
2-24 in fee, But it is apparent that, at the time of this conveyance, 
she held a life interest, only, in those 2-24 which are the 2-24 in dis- 
pute hère, and which î^ora Adams (then Nora Wathen) received 
from her husband, James Wathen. So that we must conclude, from 
the record, that Nora Adams held only a life interest in this 2-24 
which terminsited upon the death of Elizabeth Wathen. It is like- 
wise just as apparent from the record that Hiram Mabury purchased 
the reversionary interest in thèse same 2-24 from George and James 
Wathen, and thereby, upon the death of Elizabeth Wathen, became 
the owner in fee, and is entitled to assert his right and title thereto 
in this suit, unless estôpped from so doing by some act or contract 
or transaction of his appearing in the record of the case. That he 
is so estôpped or barred is one of the contentions put forth by Mrs. 
Adams, and which was supported by the flnding and decree of the 
circuit court; We think the contention is not made good by the 
evid^ence, and that the flnding and decree, in this respect, are errone- 
0U8. No estoppel was pleaded in the case, which doubtless should 
hâve been doue if the appellee wished to avail herself of such a dé- 
fense. But beyond this, upon careful considération of ail the con- 
veyances and proofs, we are satisfled that no estoppel or bar to Ma- 
bury's claim has been shown. 

Mabury has asserted his claim on almost every occasion, and the 
contest in regard to the title, upon Elizabeth Wathen's death, to 
this disputed 1-12 interest in the ferry, has been foreshadowed 
for a quarter of a century, and must hâve been well understood by 
Nora Adams, and ail of the parties interested in the ferry property. 
In the deed of March 11, 1865, Mabury and Elizabeth Wathen are 
both party gràntors. By this deed she convey ed 4-24, of which, it 
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was recited, 2-24 was the interest of James Wathen, which he had 
acquired by purchase, and the otker 2-24 constituted "one-half of an 
interest in wMch a question might arise as to the right of inheritance 
or reversion after her deatk" In the deed of September 24, 1869, 
Mabury conveyed to the ferry company the 3-34 interest which he 
held in feej This deed was recorded in Jefferson and Clark counties, 
Ind. It contains the f oHo^ing récital : 

"To hâve and to hold to said party of the second part, with covenant of 
gênerai warranty, In fee simple, forever; but It is expressly nnderstood and 
agreed that this conveyance in no wise affects the claim of said party of the 
flrst part to the reversion, after the death of Elizaheth Wathen, of the two 
twenty-fourths of said ferry now held by Nora Wathen as assignée of said 
Elizabeth Wathen, and no part of the same Is conveyed herein." 

After the new incorporated company was opganized, the board of 
directors met at Louisville, October 9, 1869, and passed this resolu- 
tion: 

"Eesolved, that the stock now in the name of Mrs. Nora Wathen shail not 
be issued to any one, but remain In the possession of the company until the 
matter of title is definitely settled." 

Nora Wathen (now Nora Adams) was then representing that stock, 
and receiving the dividends thereon, which state of things contin- 
ued until the présent controversy was precipitated by the death of 
Elizabeth Wathen, in the spring of 1888. During ail this time, 
from 1869 when this resolution was passed, until the death of Eliza- 
beth Wathen, — a period of 19 years, — Nora Wathen, while voting 
as a holder of stock, and receiving her dividends, made no demand 
on the company for the issuance of stock to her, nor did Mabury. 
Both waited until the death of Mrs. Elizabeth Wathen, and then 
both demanded the stock from the company. 

It is évident from the testimouy that the question of title to 
this one-twelfth interest, was well nnderstood to be pending from 
1865, four years before the présent company was organized, down 
to the death of Elizabeth Wathen and the commencement of this 
suit. Mabury was claiming it, and Mrs. Adams was claiming it 
The company, whUe allowing Mrs. Adaras ail the beneâts of a stock- 
holder during ail this time, expressly resolved not to issue the stock 
to her, or to any one, until the question should be definitely settled. 
Mrs. Adams, as a member of the company, was bound to take notice 
of its proceedings, and must be considered as having acquiesced in 
this resolution and attitude of the company, by voting her stock, 
and receiving the dividends, for 19 years, without asking that the 
stock be issued to her. Ail the parties resided in the same town 
in Indiana, and aU must hâve known of the resolution of the board 
of directors. This presumption is strong — almost conclusive — upon 
the members of the company, and, in Nora Adams' case, is strength- 
ened by the fact that she has not denied under oath her knowledge 
of it, or her acquiescence in the action of the board. Indeed, she 
has not testified as a witness in her own behalf in the case. Her 
right during the life of Elizabeth Wathen was undoubted. The 
question was whether it continued after her death. There is no 
évidence that any claim was made, prior to the bringing of the suit 
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by Nora Adams, that Mabury had parted with Ms reversionary 
intérest, or had done ànything, in the previous conveyances and con- 
tracitSj to estop him from claiming that intérest, in case he ever held 
it by law. 

The claim of estoppel arises ont of the proper effect to be given 
to certain provisions in the conveyances and the articles ,of associa- 
tion to v^hich Mabury was a party in 1865 and 1869: (1) The deed 
of March 11, 1865, in which he conveyed 1-24 of the ferry to Pink- 
ney Varble and others. Elizabeth Wathen joined in this deed, and 
conveyed 4-24, of which it was recited that 2-24 was the intérest of 
Jame^ Wathèn, which she had a,cqnired by purchase, and the other 
2-24 constituted 1-2 of an interèst in which a question might arise 
as to th,e right of inheritance or reversion, after her death. This 
left in hey 2-24, to which IVIabuty covenanted to look for his rever- 
sioiïaty* intérest as grantee of Andrew and Gréorge Wathen. (2) 
The articles of association, dated March 29, 1865, in which James 
Wathen is déscribed as an own^t in the ferry property, and as hav- 
inè dontribiited a, l-12i intérest. (3) The deed of September 28, 
1869, in ^hich Mabury conveys to the new company his remaining 
3-24 iiitëPest. This 3-24 intérest hè conveyed to the company in fee, 
in conèidëi^tion of the issuing to him by the company of 250 shares 
ôf the (*àjpim Btock. But in this deed he makes the express réser- 
vation that the conveyance is in no wise to affect his claim to the 
reveraioù, after the death of Elizabeth Wathen, of 2-24 of the ferry, 
then'held by.Nora Wathen as assignée of said Elizabeth Wathen, 
and thât no part of the same was conveyed by that deed. It is 
claimed by counsel, and was held, as we understand, by the circuit 
court, thàt by the âbove-Bamed deed of March 11, 1865, Mabury, in 
joining in the deed with Elizabeth Wathen, relinquished the rever- 
sionfiiy intérest which he had, if any, and that by the articles of asso- 
ciation of March 29, 1865, he estopped himself from denying that 
James Wathen was the owner of 1-12 of the ferry. Did Mabury, 
in the dééd of March 11, 1865, relinquish his reversionary intérest? 
TJpon càreful inspection of ail the provisions of that deed, we are 
satisfled that Mabury not only did not relinquish such reversionary 
intérest, but, on the contrary, that thèse provisions négative any 
such Intention, by showing that he was then endeavoring to protect 
his intérest, and assert his title to this disputed share. It is never- 
theless tfue that Elizabeth Wathen, by that deed, undertook to con- 
vey in fee 1-24 more thàn she then owned, but the reason for this 
sèems apparent, from the deed itself, to be, that she was undertak- 
ing to coûvey the reversionary 1-24 intérest of her non compos son, 
Athaiiasîùs Wàthén. This seems apparent from the récital in the 
deed as foUows: 

"And saila grante^s hâve padd and are to pay to said grantors, for said prop- 
erty coûvèyed, as f oUows, wit: They hâve paid one-thlrd of said purchase 
money,: towit, twenty-four thousand four hundred and forty-four 44%-100 
dollars ($24.444.44%), cash in, hand pald to; said grantors, the receipt whereof 
is hereby acknowledged, and hâve executed to said grantors their promissory 
notes for the Uke sum of $24,444.44%, due and payable on the first day of 
May next, and also their promissory notes for the like sum of $24,444.44%, 
dueand payable on the first day of August next, and ail bearing intérest from 
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the flrst «ïay of February last, whlch notes are executed separately to sald 
grantor» according to the interest they severally coavey and warrant by 
thèse présents, and the recelpts of whlch notes is acknowledged by the sald 
grantors in full, except only that, as to the part sold by Elizabeth Wathen, 
the price for one twenty-fourth share Is $6,066.66%, Is to be wlthheld, and 
no note executed therefore or payment made thereon, until she perfects title 
as to one share, In so far as her son Athanaslus Wathen may bave any re- 
verslonary interest therein; and when sald reversionary interest, or what- 
ever other Interest of sald Athanasius, in said Interest conveyed and war- 
ranted by sald Elizabeth Wathen, of the 4th part, shall be fully and lawfully 
conveyed to sald grantees, then they are to pay said sum of $6,666.66%, or 
exécute their note or notes therefor, according to the terms of payment above 
Indicàted, with interest thereon from the Ist day of February last," 

This deed appears to be a carefully prepared instrument, its 
meaning tolerably plain, and little room left for construction. The 
provision above cited shovrs, with reasonable certainty, why it vcas 
that Elizabeth Wathen undertook to convey in fee one more share 
than she held in fee, and what that particnlar 1-24 was; and that she 
was not undertaking to convey the 2-24 share which is in dispute 
in this suit, in which she then held a life Interest, and to which 
Mabury waa claiming the right of reversion by conveyance from 
George and Andrew Wathen. Instead of waiving anything, Ma- 
bury was standing by, and protecting himself against the conveyance 
of Ma reversionary interest by protesting that it was not his inten- 
tion to convey it. Mrs. Wathen conveyed the 2-24 in fee which she 
had acquired from James Wathen, and Mabury joined with her in 
conveying his reversionary interest of another 1-24. Adding to 
thèse the 1-24 interest of Athanasius Wathen, Jr., and we hâve the 
4-24 which Mrs. Wathen undertook to convey, leaving still in her a 
life interest in the 2-24, in which Mabury was claiming the rever- 
sionary interest. We are unable to perceive anything in this deed, 
which is evidently drawn with care and précision, showing that Ma- 
btiry relinquished his claim to the reversionary interest in this 1-12 
of the ferry and franchises. It appears, on the contrary, that, so far 
from relinquishing, he asserted, his claim, with ail proper assiduity, 
The covenant of Mabury to look to the remaining 2-24 held by Eli?.- 
abeth Wathen to make good his reversionary interest was made witb 
the grantees in that deed, and was for their beneflt, and not that o( 
the Wathens. If he had relinquished that reversionary interest, 
it would hâve inured to the beneflt of his grantees. The deed, 
however, shows plainly that it was not intended to convey that in- 
terest, or to approve a conveyance of it by Mrs. Wathen, but that Mrs, 
Wathen meant to exclude from that conveyance the reversionary 
interests then held by Mabury under deeds from George and An- 
drew Wathen. The only other conveyance by Mabury was that of 
September 28, 1869, executed by himself and wife to the ferry com- 
pany; and in that he expressly reserves the reversionary interest 
which he had ail along claimed, and which the record shows he was 
entitled to claim, and properly describes it as being the interest then 
held by Nora Wathen, as assignée of Elizabeth Wathen. By that 
deed he conveyed to the ferry company, in fee, "three equal undi- 
vided twenty-fourth parts of the entire franchises, boats, tenementSj, 
hereditaments, and other assets," with this réservation; 
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"But It is expressly understood and agreed that thls conveyance In no wis» 
iiffects the clalm of sald party ot the flrst part to the reversion, oii the death 
pf sald Elizabeth Wathen, of two twenty-fonrths of sald ferry, now held 
py Nora Wathen as assignée of sald Elizabeth Wathen, and no part of the 
same Is conveyed herein." 

But it is claimed by connsel, and was so held by the court below, 
that Mabury, in signing the articles of association, of March 29, 
1865, which describes James Wathen as the owner of one-tM^elfth of 
tlie ferry, estopped himself from denying that James Wathen was 
in fact the owner in fee of said one-twelfth. We cannot concur in 
that conclusion, and, indeçd, see but little ground for such a contenu- 
tention, Such supposed estoppel, to be successful, should rest upon 
good and solid foundation; but, when the circumstances are fuUy 
considered, there seems but slight ground on which to base an estop- 
pel, in thiis case, which will eut off Mabury's right to assert a claim 
to which; he was clearly entitled, and which he had, ail along, com- 
Btantly and persistently made. There is no such claim made in the 
pleadings, and there is little ground for it If Mrs. Adams relied 
upon it, she should hâve set it tip. In thèse articles, dated 29th 
March, 1865, in the récital of tbe différent interests which go to 
make up the ferry rights, Mabury is described as holding one-eighth,^ 
and Janje^ /Wathen one-twelfth. But the articles in such récital 
did, no doubt, and might properly hare described thèse shares ac- 
cording to their quantity or size, rather than according to their 
quality; that is to say, whether in fee, or for life only. Mabury 
held at this time the fee in one-eighth. He had a présent right to 
represent that share. The other two twenty-fourths which he had ail 
along claimed was a rèversionary iqterest, merely, depending upon 
the life of Elizabeth Wathen, and gave him no then présent right 
to represent it. Elizabeth Wathen, on tl^e contrary, at that time, 
held the lifeinterest in thèse shares, which gave her the right to be 
a member of the company, and to join in the articles of association. 
She, however, did not join in the articles, but her son did, and she 
afterwards conveyed to him her life interest in thèse shares; and 
it was, no doubt, in contemplation of this that James Wathen was 
named as a party, instead of his mother. It will be remembered 
that the deed of March 11, 1865, had already been executed, and was 
acknowledged by the grantors on March 13, 1865, and that Elizabeth 
Wathen then held the title to two twenty-fourths for life, while 
James Wathen had no interest at ail. Why, then, should it be re- 
cited that he was the owner of a one-twelfth interest, and his mother 
not be mentioned at ail in the articles, unless it was then understood 
that she was to convey to him that intérêt, which she did, in fact, 
the folio wing October? Viewed in this light, the récital contained 
in the articles is entirely consistent with ail the facts, as they now 
appear from the record. The. association formed so soon afterwards 
was, no doubt, in contemplation at the time the deed was executed 
In fact, the deed was not fully acknowledged and recorded un<til 
October 30, 1865, — after the date and acknowledgment of the deed 
from Elizabeth Wathen to James Wathen, conveying her life interest. 
The association did not go into effect untU after James Wathen re- 
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ceived the conreyance from his mother, and it is a fair inference 
from ail the circumstances that when the articles were signed, in 
March, 1865, it was understood that James Wathen was' to hâve 
and represent the two twenty-fourths interest then standing in the 
name of Elizabeth Wathen. Considering the object to be accom- 
plished, the situation of the parties, and the dates, times of acknowl- 
edgment, and recording of the différent papers, it is quite évident 
that the deed of March 11, 1865, the articles of association of March 
29, 1865, and the deed of Elizabeth to James Wathen, of October 
17, 1865, are really contemporaneous documents, to be read and con- 
strued together; and, if this is done, it is quite évident there is noth- 
ing in the récital of the différent interests contained in the articles 
of association that amounts to an estoppel against Mabury's clàim. 
When the association was actually formed and went into eflect, in 
the fall of 1865, James Wathen had acquired the two twenty-fourths 
interest recited as belonging to him, in the articles, from Elizabeth 
Wathen, which sufSciently explains why he was, and she was not, 
mentioned in the articles of association as a shareholder. It may be 
that, at the time the articles of association were executed, James 
Wathen understood that a conveyance to him by Elizabeth Wathen 
of her two twenty-fourths share, would give him that interest in fee; 
and from the conduct of Mabury, ail thé way through, he, no doubt, 
entertained a contrary opinion. But there is clearly no incon- 
sistency in describing Wathen as the owner upon either theory; for 
whether he was to hold a life interest, or an interest in fee, he 
would still be an owner, and entitled to a share in the management 
of the association, and in the division of profits. In short, he would 
be a member and stockholder for ail purposes, and might so continue 
during the life of the company. Besides, there is nothlng to show 
that there was any guaranty on the part of any of the signers of 
the articles that they were the owners of the shares respectively 
credited to them in the récital, or in the conveyances which they 
severally made. They were probably named as owners in the arti- 
cles because they had severally made conveyances of certain shares 
to the association, but they did not undertake each to warrant for 
the others. Sunderlin v. Struthers, 47 Pa. St. 411. Moreover, the 
articles were executed for the government of the ferry, and were not 
a conveyance, and do not profess to be a conveyance, at ail. They 
were properly signed by those persons who were then presumably 
entitled to possession. They did not purport to settle any contro- 
versy as to title, though the signera well knew that there was one 
pending, or that might arise, in regard to this reversionary interest. 
At every step through ail the transactions, Mabury asserted his 
right to the reversionary interest; and ail parties, including the 
Wathens, had full notice of that claim. It would be a hardship, 
in thèse circumstances, to hold him estopped, if there is any other 
reasonable interprétation to be given to the document. iS'o fraud is 
imputed to Mabury, and it does not appear that any person has been 
led to change his position, or hâve his rights or interests prejudiced, 
by any act of his. The disputed interest stands to-day as it did when 
the articles of association were formed, and when the deeds of 
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March 11, 1865, and September, 1869, were executed. Mabury is 
making the same claim now that he made then. He should be 
allowed to rely upon the simple truth and the justice of his claim, 
if not guUty of any fraud, and no one has been misled, to his préju- 
dice, by Mabury's act. Certainly, the ferry company is in no posi- 
tion to claim an estoppel, as against Mabury, as it does not. It was 
not a party to the articles of association, which were executed four 
years before the company had any existence. ïhe company is not 
holding through thèse articles, but under deeds direct from tibe own- 
ers in interest. It is not claimed that the company has been in- 
duced to accept the deed from Nora Wathen on account of thèse 
articles, or that it has in any way ehanged its position, or been mis- 
led, to its préjudice, on account thereof. If the ferry interest was 
real estate, as seems noW to be conceded, Nora Adams' interest ter- 
minated upon the death of Elizabeth Wathen. Up to that time, for 
19 years, she represented this interest, and receiyed the dividends. 
She was a member of the company, enjoying ail the privilèges of a 
stockholder, though no certiflcate of stock was ever issued to her. 
Why has she not, then, ahready received ail it was understood she 
was to receire, and ail she was by law entitled to reçoive? 

We hâve considered the questipn of estoppel upon the merits 
as though it had been regUlarly pleaded. We are satisfied that the 
appelleeîs contention is not sustained by the évidence. But Nora 
Adams Has not invoked or claimed any estoppel, as against Mabury. 
This is something the court below has given her the benefit of with- 
ont her asking. Neither in her original biU of complaint flled in 
the state; court, nor in her cross bill in the suit brought in the 
United States court, does she claim any estoppel. She does not 
even refer to the articles of association of March 29, 1865, by virtue 
of which the estoppel is held by the court below to hâve arisen. 
An estoppel by contract, which this is said to be, is a species of 
estoppel in pais, and must be specially pleaded, or it cannot be relied 
upon. Bigelow, Estop. (5th Ed.) 455; Wood v. Ostram, 29 Ind. 
179; Robbins v. Magee, 76 Ind. 390; Oole v. La Fontaine, 84 Ind. 
448; Stewart v. Beck, 90 Ind. 458. 

But Nora Adams does not make her claim against Mabury alone, 
but against the ferry company; and she insists, and the court below 
held, that she is entitled to the stock claimed by her, independenlly 
of any claim Mabury may hâve, and by virtue of her conveyance to 
the company, with others, of July 6, 1869. This claim is made by 
virtue of the f ollowing language contained in that deed: 

"And Nora Wathen, in considération of one hundred and sixty-six and two- 
thirds shares of the stocliof Louisville and Jefferson ville Ferry Company to 
the said Nora tVathen assigned and transferred, does hereby grant, bargaln, 
sell, and convey to the said Lonlsville and Jefferso'nville Ferry Company 
one equal Ètnd undlvided twelfth part of ail the franchises and other assets, 
real and personal, of the flrm or association known as the 'Jeffersonville 
Ferry Company,' except the wreck of the steamer Wathen, and réclamations 
arising from the loss of said boat; to hâve and to hold to the said LiOTilsville 
and Jeffersonville Ferry Company, in fee simple, forever." 

It is évident from what has already been seen that Nora Wathen, 
by this deed (conceding that the ferry prôperty was real estate), 
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while reaîly owning but a life interest derived fram her h.usband, 
who in turn derived it from. his mother, Elizabeth Wathen, under- 
took to convey to the company an estate in fee; and it is contend- 
ed, and was so beld, that the récital of the considération received, 
being the transfer of 166f shares of the stocli, cannot be contra- 
dicted or explained, but that the company, though refusing to issue 
a certificate for the stock to her untÛ the controversy in regard to 
the reversionary interest after Elizabeth Wathen's death should be 
determined, is bound now to issue the same to her, although that 
controversy should be determined against her, and in favor of Ma- 
bury. The restdt of such a contention, if made good, would be 
that, though Mabury is held to be entitled to hold that interest after 
Elizabeth Wathen's death, the company is still bound to issue the 
stock to Mrs. Adams, thus making a double liability on the part of 
the company for the same interest. It is évident the company can- 
not issue the stock to both, as that would be a gross f raud upon the 
other shareholders, and a double liability, in any other form, for the 
same interest, would resuit in the same sharp injustice; and the 
question is whether, the court, flnding, as it must, that Mabury is 
entitled to claim the two twenty-fourths interest in the ferry prop- 
erty upon Mrs. Elizabeth Wathen's death, in 1888, must also ând 
that the company is bound, by the récitals in the deed from Nora 
Wathen, to issue the stock to her. We are of opinion that such 
a conclusion is not only unnecessary, but would resuit in gross in- 
justice. The company bas shown itself ready and willing to convey 
the stock either to Mabury or to Mrs. AdamS, as the court should 
decree, and that is ail it can properly be made liable for. To hold 
the company for a still greater ineasure of liability, would be to 
contravene or ignore the understanding of the parties, and the facts 
and évidence in the case. We are of opinion that there is nothing 
in the deed from Nora Wathen inconsistent with the facts, as we 
know them from the record to be. Nora Wathen owned a life in- 
terest in thèse disputed shares. She might be held to own the fee. 
She wished to convey ail the interest she had. She accordingly 
made a quitclaim deed of thèse shares, which was entirely sufii- 
cient to transfer whatever interest she had, or might be held to 
hâve, whether in fee, or only for life. If she should be adjudged 
to hold the fee, then the deed conveyed that interest, without the 
necessity of any further conveyance. If she held only a life inter- 
est, then the deed conveyed that. She had the then présent right 
to represent that interest. How long it would last was uncertain. 
It did continue for 19 years, untU the death of Elizabeth Wathen, 
in 1858. During ail this time, she was as much a member of the 
company, and entitled to share in its proceedings and profits, as 
any other stockholder, and she did. She is presumed to know, and 
did know, of the action of the company in witholding the certifi- 
cate of stock untÛ the right to the reversionary interest should be 
settled; and she acquiesced in that action, and never demanded 
that the stock be issued to her. Thèse things are quite consistent 
with. the récital of the considération in the deed, and there can be 
v.60F.no.6— 42 
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no doubt of the propriety of ghowing just what that considération 
wais, and what tiie interest was wMch slie must be held actually 
to hâve conveyed. There was no guarantee on the part o£ thé Com- 
pany that she held title in perpetuity, as well as for life, to thèse 
ahares. Though no certificate of stock was issued, she was recog- 
nized as the présent owner hy being allowed to draw her dividends. 
She might continue the owner as long as the company had an ex- 
istence, but upon the death of Elizabetii Wathen, if the court should 
décide that her deed conveyed but a life interest, the stock might 
then go to the person entitled to it. The deed is a conveyance 
by Nora Adams, reciting a considération already receiyed. It 
does not profess to be an agreement on the part of the company 
to issue t^e shares of stock to her, but it recites that the deed is 
made in considération of the said shares assigned and transferred to 
her. It is not an agreement to transfer and assign, but a récital 
of a transfer already made. But we know from the record just how 
they were assigned and transferred, — not absolutely, and for ail 
time, but absolutely for the life of Elizabeth Wathen, and for her 
life, only, unless the pending controversy in regard to the rever- 
sionary interest to Mabury should be determined in Nora Adams' 
favor, and in that case she was to receiye a final certificate, giving 
full title; and this is consistent with a proper and reasonable 
interprétation of the récital, and hannonizes with ail the facts 
and circumstances attending the early history of this controversy. 
Certainly, the entire conduct of Nofa Wathen, through so many 
years, in référence to the subject-matter, accords with, and is best 
explained by, this interprétation, and is inconsistent with the in- 
terprétation now asserted by her counsel. This is consistent with 
the gênerai rule that the considération of a deed may be inquired 
into, and shown to be différent from the récital in the deed. You 
shall not defeat the deed by showing a want of considération, but 
you may show what the considération actually was. Welz v. Khodius, 
87 Ind. 5; Goodspeed v. FuUer, 46 Me. 141; Wilkinson v. Scott, 
17 Mass. 249; Clapp v. Tirrell, 20 Pick. 247; Bowen v. Bell, 20 
Johns. 338; Hall v. HaU, 8 N. H. 129; Meeker v. Meeker, 16 Conn. 
387; Hayden v. Mentzer, 10 Serg. & E. 329. The court, in Good- 
speed v. Fuller, supra, says: "The entire weight of authority tends 
to show that the acknowledgment of payment in a deed is open 
to unlimited explanation in every direction." Mrs. Nora Wathen, 
as well as her husband, from whom she derived title, knew ail about 
the controversy over the reversionary interest in thèse shares. 
James Wathen, her husband, was a party to the deed with Mabury 
and Elizabeth Wathen, which contains the récital and réservation 
of this controversy. The record and circumstances show conclusive- 
ly that ail the parties knew about it, and of the action of the com- 
pany in withholding the stock; and the récital of the considération 
in Nora Wathen's deed to the company shoiild be viewed in the light 
of aU thèse facts, and, when so viewed, it is clear what is meant, 
and how it should be construed. It is clear to the court that thèse 
several deeds made by différent owners at différent times, but for a 
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common purpose, and ail recorded at the same time, form part and 
parcel of one transaction, and should be read together. They ail 
hâve the common purpose of organizing the new company with. a 
capital stock of $200,000, to be taken at par by the owners of tbe 
différent undivided interests in the feiTy. It was never intended 
by any one that more than the $200,000 of stock should be issued 
The controversy in regard to the final ownership in fee of the shares 
in question was purposely and studiously left in abeyance by the 
parties for the time being, and untU it became of practical moment 
by the death of Elizabeth Wathen. Upon her death, in 1888, 
this controversy was precipitated. It became important then to 
know whether Mrs. Adams or Mabury held that interest. It made 
no différence with the company which party should make its title 
good to thèse shares. It stood ready, and is still ready, and wiUing, 
to issue the certificate to the rightful owner, as the court shaU 
détermine that right. But it would be grossly unjust, and con- 
trary to the facts and the understanding of ail the parties, to re- 
quire the company to issue the stock to both; supposing that could 
be done, and an overissue decreed by the court. It would lessen the 
value of the stock of every member of the company. 

There is but one other point in the case that we care to notice, and 
that only because some importance was given to it in the opinion of 
the court below. In the endeavor to show that Nora Adams had some 
interest in fee in the ferry property when she made the deed of 
July 8, 1869, aside from her life interest derived through her hus- 
band from Elizabeth Wathen, it is suggested that she also held 
an interest derived from her husband, James Wathen, which he 
held from his mother, Elizabeth Wathen, in what was known as 
the "Bowman Ferry," — one of the three old ferries which were Con- 
solidated in the new one. It is perhaps sufficient to say in regard 
to this claim that it is not set up, nor relied upon, in the pleadings. 
Mrs. Adams evidently had no thought of advancing any such claim, 
or relying upon it in any way, nor did her counsel, when the plead- 
ings were drawn. It seems to be an afterthought in support of 
the conveyance of an interest in fee, in case it should be held that 
the real interest in dispute was owned by Mabury, instead of Mrs. 
Adams, at the time of the exécution of the deed. The pleadings 
admit that at the time of the death of Athanasius Wathen, Sr., one 
undivided half of the Consolidated ferries belonged to Shallcross, 
Strader, and Thompson, and the other half to Athanasius Wathen, 
Sr.; and, if this be true, it must follow that before that date the 
smaU interest (whatever it was) inherited by Mrs. Elizabeth Wathen 
in the Bowman ferry was in some way conveyed to some of the 
other owners. The disposition of this fractional interest is not dis- 
closed by the pleadings or the évidence, but, as no reliance is 
placed upon it in the pleadings, it forms a precarious foundation 
upon which to found a claim against the ferry company, after the 
real claim relied upon by the appellee to the disputed interest has 
failed. 

Our conclusion is that Hiram Mabury is the owner in fee ofthe un- 
divided one-twelfth interest in the ferry in dispute in the case, and 
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tliat Mra. Nora Adams is entitled to take nothing in the premisea; 
and, as the ferry company expresses a willingness to convey the 
166| shares of stock to the party who shall be dedared to be the 
o-wiier of such interest, the decree of the circuit court will be re- 
versed, and the case remanded, with instructions to enter a decree 
in faTor of Hiram Mabury, — ^that he be adjudged and decreed to be 
the owner in fee of the undivided two twentyjfourths interest in 
the f eiTy property and franchises in dispute in this case, and entitled 
to the possession, profits, and enjoyment thereof from the time of 
the death of Elizabeth Wathen; that upon his executing to the ferry 
company a good and sufficient warranty deed, in fee simple, of such 
two twenty-fourths interest in the ferry franchises and property, 
the ferry company convey to him the said 166| shares of stock, repre- 
senting that interest; that the said Nora Adams be adjudged and 
decreed to hâve no right, title, or interest in or to said two twenty- 
fourths of said ferry franchise and property, or to sueh stock, 
or to the funds in court, and that she be perpetually enjoined and 
restrained from asserting any claim thereto, by suit or otherwise, 
either against Hiram Mabury, his heirs, or assigns, or against the 
said ferry company; that the title of said Mabury and the ferry 
company be adjudged and decreed to be absolute, and free from any 
daim or demand, of any character whatsoever, of the said Nora 
Adams; that there be paid ont of the fund deposited in the court 
T>elow, being the dividends declared upon the said shares of stock 
decreed to the said Mabury, the costs of the said Louisville & Jeffer- 
sonville Ferry Company herein incurred, as well as the costs of re- 
moval of the case of Nora Adams against the Louisville & Jeffer- 
sonville Ferry Company from the Clark county circuit court of the 
state of Indiana, and that the residue of said fund be paid over to 
the said Hiram Mabury; and that the said Hiram Mabury recover 
from thé said Nora Adams his costs herein expended, and also the 
costs of the Louisville & Jeffersonville Ferry Company so ordered 
to be paid out of the fund in court. 



NEW ENGLAND MORTGAGB SECUEITY CO. et al. v. TARVER et al. 
(Circuit Court of Appeals, Elfth Circuit. January 28, 1894.) 

No. 19T. 

1. Consent Decree — Validitt — Praudulent Représentations. 

A woman who Is fully Informed of ail the terms and stipulations of a 
consent decree, and who Is advised by able lawyers, and by the chan- 
cellor himself, cannot, after receivlng pursuant thereto a large sum in 
cash, which she does not ofCer to retnrn, avoid the exécution of the decree 
by clalming that she was misled, and by setting up alleged promises and 
représentations contemporaneons with or subséquent to the original de- 
cree. 

2. Parol ByiDBNCB— Dbed Absolute as Mortgagb— Rescission. 

A father, by a deed absolute, cohveyed lands to his son, who mortgaged 
the same for a large sum. Thereafter, with the consent of his father, 
he sold and assigned in wrltlng the equity of rédemption. 'Held, that 
under the Georgla statutes (Code §§ 1950, 3800) the father could not show 
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by paroi a subséquent rescission of tlils transfer, and that the original 
deed from tiimself to bis son was intended only as a mortgage, and there- 
by establish a right in himself to redeem the land. 

Appeâl from the Circuit Court of the United States for the South- 
ern District of Georgia. 

The original bill in this case was filed by the New England Mort- 
gage Security Company against Annie P. Tarver to foreclose a 
mortgage. An agreement was reached between the parties, which 
resulted in the entry of a consent decree containing various pro- 
visions and stipulations. Subsequently the Union Eeal-Estate Trust 
Company and J. F. F. Brewster presented a pétition in the nature of 
an ancillary and supplemental bill, for the purpose of enforcing the 
decree above mentioned. To this, answers and a crossbill were ffled, 
and the hearing below was upon the matter thus presented. The 
eourt below enitered an interlocutory decree restraiuing the com- 
plainant and petitioners from taking out a writ of assistance, and 
the présent appeal is taken therefrom. 

The f oUowing opinion was delivered in the court below by SPEEE, 
Circuit Judge : 

Tlie record of this cause présents a large number of questions. It was 
argued upon demurrer some time ago, but, on account of the intricacy of the 
matters presented, and the unusual and exacting demands made upon the 
time of the presiding judge by other very pressing and weighty causes pend- 
îng in the court, it bas not been practicable until now to obtain a satisfaotory 
conclusion. On the llth of June, 1891, the Union Real-Estate Trust Com- 
pany, of Atlanta, and J. F. F. Brewster, a citizen of Massachusetts, presented 
to the court their pétition in the nature of an ancillary bill and supplemental 
bill to the original litigation which had been for some time pending in this 
court between Annie P. Tarver as complainant and the New England Mort- 
gage Security Company and others. From the averments of this proceedlng, 
which for brevity will be called the "supplemental bill," it appears that on the 
lOth day of January, 1891, a final decree was rendered by the court in the 
original litigation. This litigation involved a large and remarkably fine 
body of lands in this district, estimated by some of the witnesses to be worth 
several hundred thousand dollars. They had been pledged to secm-e loans 
made by the New England Mortgage Security Company, and a decree had 
been obtained foreolosing the mortgages executed thereon. Mrs. Annie P. 
Tarver, when an attempt was made to enforce the decree, filed her bill, in the 
nature of a biU of review, setting out, among many grounds of apparent im- 
portance, that she had not been.served, and had not had her day in court. 
The bill containing proper averménts and prayers, a receiver of the court was 
appointed to take cliarge of the properties, to prevent waste, coUect rents, 
etc. Whîle the litigation was in this situation, propositions for settlement 
were mutually entertained by the parties. The agreement finally had was as 
follows: 

"State of Georgia, Bibb County— ss.: This agreement, made and entered 
into this, the 31st day of December, A. D. 1890, between Thomas P. Stovall, 
for the Union Real-Estate Trust Company, and J. F. F. Brewster and the 
New England Mortgage Security Company, parties of the first part, and 
Mrs. Annie P. Tarver, party of the second part, and William B. Tarver, party 
of the third part. Whereas, there is now pending in the circuit court of tlm 
United States for the western division of the southern district of Georgia a 
bill in equity filed by Mrs. Annie P. Tarver against the New England Mort- 
gage Security Company et al., the intervention of the Union Real-Estate 
Trust Company In said proeeedings, the cross biU of the New England Mort- 
gage Security Company against said Annie P. Tarver, which said bill and dé- 
pendent and auxiliary litigations involve the title, ownership, and posses- 
sion of sixteen thousand three hundred and sixty-four acres of land, more or 
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less, known as thç 'Tarver Place,* in Twlggs county, Georgla, and more 
partlcularly descrlbed In sald bill and proceedlngs: Now, therefore, and In 
considération of the sum of eight thousand seven liundred and fifty dollars 
In hand pald to the sald Annie P. Tarver by the sald party of the flrst part 
at or beforé the slgnlng and dellvery of thèse présents, the receipt whereof is 
hereby acknowledged, and for and In considération of the sum of one dollar in 
hand pald to the sald William B. Tarver by the sald party of the flrst part 
at or before the slgnlng, seallng, and dellvering of thèse présents, the receipt 
whereof is hereby' acknowledged, and for and in considération of the mutual 
concessions and undertaklng of the sald parties hereto, as hereafter more 
fully set forth, made for the more speedy settlement and compromise of mat- 
ters in litlgatibB as hereinbefore mentioned, and disputes between them, the 
sald Annie P, Tarver and the sald William B. Tarver, each for themselves, 
hâve rellnqulshed, and by thèse présents do rellnquish, ail clalm, right, title, 
interest, and possession of, in, and to any and ail of the said) lands in con- 
troversy in said Utigatlon,. as well as the twenty-one hundred acres, more or 
less, known as the 'J. B. Wlmberly Place,' except as to six hundred and 
fifty (650) acres of the said J. K. Wimberly place known as the 'Old Home- 
Btead,' or 'Hunter Place;' sald rellnqulshment being In favor of J. F. F. 
Brewster, of SufiToIk county, Massachusetts, subject to whatever agreements 
may exist between sald Brewster and the said Union Eeal-Bstate Trust Com- 
pany in référence to sald lands. And it is further agreed between ail the 
parties hereto thati thls agreement shall be made a part of the decree of the 
sald circuit court In said pendlng litigatlons, which it Is agreed shall be forth- 
with entered by consent of ail the parties upon the présentation of thls 
agreement to the com-t, and according to the terms hereof, and wlthout any 
further preliminary proceedlngs; and that the court shall decree In sald final 
decree that the said Annie P. Tarver, and those claiming undM her or through 
her, are forever estopped from denylng the validity or effectiveness of the serv- 
ice of process upon her in the foreclosure suit agalnst her filed in the TJnited 
States circuit court on Aprll 80th, 1887, by the said New England Mortgage 
Security Company for the foreclosure of the mortgage upon said lands given 
by said Annie P. Tarver to the said the New England Mortgage Security 
Company, and that the decree of foreclosure entered in sald suit ou July 7; 
1887, as well as the exécution issued upon the same, and the levy and sale of 
said lands thereimder, and the marshal's deed of September 6, 1887, con- 
reying sald làuds to Charles L. FUnt, the purchaser at said sale, shall be de- 
creed to be good and valid and bindlng from the respective dates thereof 
upon the said Annie P. Tarva: and the said W. B. Tarver, and ail persons 
holding under or through them; and that it shall be further decreed that the 
Baid W. B. Tarver shall surrender up to sald J. F. F. Brewster the bond for 
title to what are known as the 'McRae Lands,' in said county of Twiggs; 
and that the said Annie P. and W. B. Tarver shall transfer and assign in 
proper form to said Brewster the bond for title made to said J. B. Wimberly 
by Charles L. Flint on the 21st day of June in the year 1882, wherein and 
whereby sald Flint obligated himself and hls assigns to reconvey 2.100 acres, 
more or less, which are fully descrlbed In sald bond to said Wimberly, upon 
the payment by him of a certain note of that date for the principal sum of 
$5,000, with interest, and which said note has been sued to judgment in the 
Buperior court of Flilton county, Georgla. And it shall be further decreed 
that the said J. F. F. Brewster is entitled to the immédiate possession of ail 
of. sald lands, except the 650 acres known as the 'Old Homestead,' or 'Hunter 
Place,' before mentioned, subject to the contracts and agreements heretofore 
entered into in relation thereto between sald Brewster, Stovall, and the Union 
Eeal-Estate Trust Company; and that process may forth with issue to 
put said Brewster in possession of same; and that the sald Annie P. Tarver 
and William B. Tarver shall forthwith vacate the house and premlses now 
occupied by them by leave of the court heretofore granted, and shall surren- 
der ail possession, title, interest, and clalm of, in, or to any and ail of sald 
lands, except said 650 acres of said Wimberly place; but that said J. F. F. 
Brewster and said Union Beal-Estate Trust Company shall exécute a deed 
relinquishing to said Annie P. Tarver, or to whomsoever she may designate 
In writing, ail their right, title, and clalm in or to the said six hundred and 
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flfty acres known as the 'Old Homestead,' or 'Hunter Place,' the sarae to be 
surveyed and platted so as to include the pièce of woodland next to Tarvers- 
ville, and run ofif in one body, in such shape as Mrs. Tarver may direct And 
that it sihall be further decreed that ail parties to said proceedings in said 
wurt shall pay the fées of their own respective solicitors, and that no copta 
shall be taxed therefor. That the costs in said proceedings shaE be taxed 
as follows; The New England Mortgage Securlty Company shall pay the 
court costs of the blll flled by said Annie P. Tarver, as aforesald, and of the 
answer thereto by it, and also the cross blll flled by it. The Union Keal- 
Estate Trust Company shall pay ail the costs made by the flling of its inter- 
vention, the costs of the receivership, and ail compensations dea-eed the 
receiver by the court; and the said Annie P. Tarver shall be relieved of ail 
court costs. This settlement Is Intended to settle ail demands of the said 
the New England Mortgage Securlty Company, J. F. F. Brewster, the Union 
Real-Bstate Trust Company, and Thomas P. Stovall, or either of them. on 
the one side, and of the said Annie P. Tarver and W. B. Tarver, or either of 
them, on the other side. 

"In witness whereof the parties hâve hereto set their hands and seals, 
this December 31, 1890. 

"Annie P. Tarver. [L. S.] 

"William B. Tarver. [L. S.] 
"Union Eeal-Estate Trust Company, by 

"Thos. P. StovalL [L. S.] 
"The New England Mortgage Security Co., by its attorney, 

"W. B. Simmons. [L. S.] 
"J. F. F. Brewster, by his attorney at law, 

"W. B. Simmons. [L. S.]" 

It having been alleged In the pleadings heretofore flled that Mrs. Tarver 
had been conveying away her property under the dominating influence of her 
husband, the chanceUor thought proper to caution her, and advise her as to 
the character of this agreement This waa doue, and the agreement, having 
been signed by the counsel for aU the parties, was made the decree of the 
court on the lOth day of January, 1891. As wlll be seen in the agreement, 
and as alleged in the supplemental bill to enforoe this decree now before the 
court, it was provided that J. F. F. Brewster and the Union Keal-Estate Trust 
Company should exécute a deed relinquishlng to Mrs. Tarver, or whomso- 
ever she. might designate in writing, aU their right, title, or interest in or to 
650 acres of land known as the "Old Homestead," or "Hunter Place," the 
same to be surveyed and platted so as to include the pièce of woodland next 
to TarversviUe. to run off in one body, in such shape as Mrs. Tarver may di- 
rect. The supplemental bill allèges that the complainants hâve earnestly 
endeavored since the decree to Induce Mrs. Tarver to "run off" from said 
Hunter place and hâve platted 650 acres of land, provided for by the decree, 
but that she has refused ta take any steps in that behalf, and has refused 
to make any agreement upon the subject. Complainants aver that they were 
anxious to make the deed as provided for by the decree, but that Mrs. Tarver 
refused to aid them in any respect, and was using their failure to make the 
deed as an excuse for remaining in possession of certain lands passed to the 
complainants by that decree; the supplemental bill describing it as the "Hun- 
ter Place," and setting forth the boundaries, which it stated will more fully 
appear by référence to the abstract of title made by John Wimberly, March 
10, 1882, and fumished by him to Charles L. Flint, and the deed to the same 
made by said John R. Wimberly to Charles L. Flint, July 1, 1882, now to the 
court shown. It otherwise appeared that Charles L. Flint was the prési- 
dent of the New England Mortgage Security Company, and the supplemental 
bill stated that the complainants had acquired the title to the said Hunter 
place through said Charles L. Flint; that said Hunter place contained 1,313% 
acres, and "that out of the same Mrs. Tarver is entitled to hâve six hundred 
and flfty acres, to be surveyed and platted so as to include the pièce of 
woodland next to TarversviUe, to run ofE in one body, in such shape as she 
may direct." The supplemental bill then prays that, in order to carry this 
decree Into effect, the court will appoint a compétent surveyor to aurvey 



664 FEDEEAL EEPOBTEB, Vol. 60. 

and plat sald lands and run off sald 650 acres out of said Hunter place in 
one body, In such shape as Mrs. Annie P. Tarver may direct, and so as to 
include Uie pièce of woodland next to Tai'versville. On the 17th day of 
June, 1893, Mrs. Tarver flled her answer to this proceeding. She denied that 
she hàd delayed the steps to carry ont the agreement. Slie averred that at 
the tlme the contract was slgned she had discussed with the complalnants 
the best mode of carrylng out the agreement In good falth; that complaln- 
ants had stàted to her that It would be Impossible to make a deed and give 
possession of the 650 acres of the Hunter place until said Hunter place could 
be sold by the sheriff of Twiggs county under a fl. fa. Issued from Fulton 
Buperlor c6m:t against John R. WImberly. It otherwise appears In the 
record that this fl. fa. was issued on the ssult of the New England Mortgage 
Securlty Company against John R. WImberly, and under the contract be- 
tween thèse parties, construed by the law of Georgia, the judgment consti- 
tuted a lien of the highest dignlty on thèse lands, to wit, the Hunter place, 
whlch had been conveyed to seeure the loan. She states further in her an- 
swer that complalnants promised thàt they would immediately commence to 
advertise the sald Hunter place for the sheriff's sale in March, 1891, and 
that, as soon as the sale could be made, the entire tract, contalnlng 2,172 
acres, would be bought In by the complainants, and the .650 acres should be 
surveyed, and a deed and possession of the same should be givon to her. 
She states that she agreed to do this, induced to do so because complalnants 
assured her that under no circumstanees vrould she be disturbed in her 
présent abode until sald arrangement of sale and survey could be perfected 
and possession giren. She states further that complainants did not adver- 
tise said lands for sale by the sheriff of Twlggs county under the fl. fa. from 
Fulton superior court. The advertlsement was In the month of February, 
1891, in pursUance of her agreement with the complainants. In her answer 
she furtha" avers that two weeks before the tlme flxed for the saïe, T. P. 
Stovall, wbo, It appears, was aeting for the Union Real-Estate Trust Com- 
pany, In the entire transaction, came to respondent, and requested her to 
assign or transfer to said complainants bond for titles to the Hunter place, 
descrîbed in said decree. Respondent says that at flrst she refused to do so 
until the sald sale should be made and the deed and possession given to 
sa'id 650 acres, but that, upon assurances of sald Stovall that the sale should 
certainly take place at the' tlme advertised, and that complainants would 
buy sald land, would survey the same, and that a deed would be made in 
good faith In a few days thereafter, défendant reluctantly ylelded, and 
slgned said bond for titles as Stovall requested; her objection being on the 
ground that her contract did not provide for any assignment whatever. De- 
fendant did provide for the delivery of said bond after said sm-vey was made 
and deed and possetsion given to said 650 acres of land. The answer further 
states that, after the bond for titles had been asslgned, complainants im- 
mediately withdrew the land from sale. Although repeatedly and urgently 
requested so to do. they hâve failed and refused to take any steps to put 
themselves in a position that would enable défendant to carry out in good 
falth the terms of such agreement undertaken by them. She charges that 
she has been the vlcti;n of systematic fraud and misrepresentation on the 
part of complalnants, not only in the framing of sald decree, but in carrying 
out its provisions after it was adopted, She charges that she slgned the 
agreement on the undertaking then and there of complainants to make to 
her good and sufflcient titles to said 650 acres of the Himter place, and put 
her in possession thereof; and that by artful évasions said decree was so 
worded that respondent was only to receive a quitclaim title from tliem to 
her of said 650 acres. She claims fiuther by her answer that she was enti- 
tled to hâve 650 acres run off out of the 2,172 acres, which she Insists com- 
prises the Himter place, and not from the 1,313% acres, as complainants pro- 
pose, which last tract was known as the "Coombs Place," and was Included 
In sald 2,172 acres. She dénies that complainants had any title to the said 
land, and Inslsts that Henry R. WImberly has now, and has had for years, 
possession of the land; that the deed that John R. WImberly has flled and re- 
corded in terms of the law was merely made to seeure the loan, and did not 
pass the title; tbat by the sheriff 's advertlsement which the complalnants 
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had Itiserted they admit possession and title in John R. Wimberly. And she 
Insists further that tlie court had no jurisdiction to appoint a receiver, and 
direct a survey of ttie lands lield by persons not parties to the lltigatlon. 
In her answer shie asks affirmative relief from the court, to wit, that the 
compJainant should be required to do equity, and carry out In good faith 
the terms of the agreement. She refers to the supplemental agreement of 
the date of January 9th, which was omitted from the decree by the frauda- 
ient conduct of complainants, which omission was to defraud respondent of 
her just and légal rlghts under said agreement, respondent insisting that such 
supplemental agreement and the entire contract that was in fact made 
should be executed in the utmost good faith. The substance of her prayer 
Is that the complainants should be compelled to renew the advertisement 
of the sale of the Wimberly lands, known as the "Himter Place," sell the 
same, acquire title, exécute good and sufficient titles to respondent, and hâve 
the survey as aforesaid of said 650 acres hereinbefore described, as they un- 
dertook to do. 

Pending the questions raised by this supplemental bill and her answer, it 
was agreed between the parties that the following questions arising on the 
above pétition and answer shall be submitted on the prools to be made by 
affldavlts and documentary évidence and arguments of counsel to hls honor, 
Judge Speer: First. From what lots and parts of lots of land the 650 acres 
of land referred to In the final decree of January 10, 1891, shall be carved. 
Second. That when the judge shall hâve determined the lots or land out of 
which the 650 acres shall be run ofC as Mrs. Tarver may direct, in the man- 
ner designated in such decree of January 10, 1891, the judge shall then ap- 
point a surveyor to run off said land, and plat said 650 acres in manner and 
under the terms of said pétition for said survey, out of the lands such Judge 
may designate above. Third. That imtil said survey is complet©, and plat 
approved by the com-t, the status of the parties in other respects is to remain 
as now, and no new steps to be taken by either party that would tend to 
oust the jurisdiction of the court in thia proceeding. The Intent of It Is 
that the movarts will not dismiss the biU after the survey, and at the same 
time get the advantage of the survey. Movants reserved the right to make, 
after said survey is complète, any légal objection to the relief prayed for in 
the answer of Mrs. Tarver, by demurrer or otherwise. The défendant re- 
served the right to make such amendment and altération of her pleadings 
as may be proper and necessary. This agreement was signed by the counsel. 
Pursuant to this agreement, the court rendered its décision on the 16th of 
November, 1891. It held that it could grant no affirmative relief to the re- 
spondent upon an answer in the nature of a cross bill, but that, under the 
equity practice, it would be necessary to présent the matters of grievance 
and the affirmative relief sought by a cross bill proper. As to the survey, 
the contention of the complainants was fully sustained as to the locallty and 
boundaries of the Hunter place, and it was ordered that Calvin W. Hen- 
dricks, a surveyor, be appointed to run off and plat the said 650 acres men- 
tioned in the decree of January 10, 1891, out of the Hunter place as defined 
and described in the order, said survey to be in such shape as Mrs. Annie 
P. Tarver may direct, and so as to include the pièce of woodland in the south- 
east corner of lot 181, next to Tarversville. The order further provided that 
after the survey shaU hâve been completed, and plat flled with the court, 
unless exceptions shall be ffied by either party to this proceeding after said 
plat is flled, the same shall be fully and finally conflrmed. This siu-vey was 
made by the surveyor, and flled in the clerk's office on December 14, 1891, 
and, so far as the court is informed, no exceptions hâve been flled to the 
decree itself. 

On the 23d day of December, 1891, the Union Eeal-Estate Tmst Company 
flled Its quitclaim deed to Mrs. Annie P. Tarver to the 650 acres marked 
off by the survey. On the same day J. F. F. Brewster and the New Eng- 
land Mortgage Seciu-ity Company flled with the clerk a similar deed. Ou 
January 7, 1892, it being represented to the court by the counsel for Mrs. 
Tarver that the marshal was proceeding with a writ of assistance to eject 
this lady from the home which she liad occupied, that she was in délicate 
health, and about to be conflned, and the court having been apprised by its 
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knowleâge of the record that there was a dispute pendlng between her and 
the complainaata, \yhich she purposed to brîng to the attention of the court, 
the followlng order was passed: "Upon motion of counsel fQr Mrs. Annie 
P. Tarver, it Is ordered by the court that the Union Real-Estate Trust Com- 
pany do not sue ont a wrlt of assistance to enforce sald final decree of Janu- 
ary 10, 1891, without flrst havlng made formai application tp the court for 
leave to sue out sald writ of assistance, and shall serve Mrs. Annie P. Tarver 
With notice of such application," This order was made to apply also to J. 
P. F. Brewster. In the mean tlme, to wlt, on November IC, 1891, Henry S. 
Wimberly was made party by Intervention pro Interesse suo. From this 
intervention it appeared that Mrs. Tarver had no title whatever to the Hun- 
ter place; that H. S. Wimberly was the father of John R. Wimberly; that 
H. 8. Wimberly conveyed by deed this land to hls son In order to enable him 
to bOTrow money from the New England Mortgage Securlty Company by 
pledging the land therefor. It is alleged In the intervention that the deed 
to John R. Wimberly was made for no other purpose, and, whlle John R. 
Wimberly conveyed this land to the New England Mortgage Securlty Com- 
pany fOT the purpose of securing a loan of $5,000, H. S. Wimberly insists 
that he is, as between himself and the New England Mortgage Securlty 
Company, entltled to pay off the debt, and retake bis lands. The New Eng- 
land Mortgage Securlty Company, holding a deed to the property to secure 
the debt under the law of Georgla, after suing Its note to judgment, may flle 
Its deed with the clerk of the superlor court, and levy on the land, and sell 
it, and, taking the sherifl's deed, may be put in possession by the sherifC; 
or It may, If It chooses to do so, brlng an action of ejectment on the deed 
made to secure the debt, and acquire possession of the land by that method. 
This action, however, may be defeated by the payment of the debt with ail 
proper charges. The New England Mortgage Securlty Company began its 
procédure under the option flrst stated. It brought suit, as we bave seen, 
In the superlor court of Fulton county, and the Union Keal-Estate Trust 
Company, havlng acqulred ail the rlghts of the New England Mortgage Se- 
curlty Company In tUls debt, as we hâve further seen, causes fl. fa. to be lev- 
led, and the land to be advertlsed for sale thereunder, after the consent decree 
with Mrs. Tarver was taken. H. S. Wimberly attaches to hls Intervention 
a copy of the bond for titles to reconvey the land on payment of the debt, 
made by Charles L. Flint, président of the New England Mortgage Securlty 
Company, to John R. Wimberly. Mrs. Tarver's connection with this land 
is explained by the Intervention as follows: Several gentlemen undertook 
to make a ranch on ail of the Tarver lands, amoimting to some 16,000 acres. 
This partlcular tract, known as the "Hunter place," from Its situation, was 
necessary to thelr schemé, and H. S. Wimberly was induced to convey this 
land to Annie P. Tarver for them. They were relatives of hers, and ail of 
thèse lands had been placed in her name. She gave to Wimberly her note 
for $5,000 In considération of the Ilunter place. The note was . not paid. 
Wimberly sued lu the superlor court of Twiggs coiTuty. The suit was after- 
wards dismissed by consent By agreement the debt was canceled, and Mrs. 
Tarver relinqtdshed ail rlght and title and interest in the Hunter place to 
Wimberly. As Wimberly had made no conveyance to her, she made none 
to him, and the color of title which she had to the Hunter place at the 
tlme of the consent decree of January lOth between "herself and the New 
England Mortgage Securlty Company and Union Real-Estate Trust Com- 
pany was the bare custody of the bond for titles executed by Charles L. 
Flint to Jolin R. Wimberly to reconvey to the latter ths Hunter place vihm Wim- 
berly's debt to the New England Mortgage Securlty Company should be paid. 
H. S. Wimberly, by his intervention, calls the attention of the court to the 
fact that the Hunter place was in no sensé comprehended in the suit between 
Annie P. Tarver and the New England Mortgage Securlty Company to en- 
force the debt: of the latter agalnst her lands, which was not mentioned In 
the pleadings. The Hunter place was not in her possession, and he déclares 
that the consent decree of January 10, 1891, was wrong and unjust and 
Illégal as to him for the reason that the court had no authority to take his 
land, or utillze it In any way as a part of the considération of the settlement 
between parties in which be was in no sensé concerned. He charges a 
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fraudulent scheme on part of the complainants t» obtain a transfer by Mrs. 
Tarver of the boud for titles whlch wa» made by Charles L. Flint to John 
K. Wimberly, the object of this being to relleve complainants of the necessity 
of reconveying the land if the debt should be paid. This he now offers to 
do. He charges luU notice upon ail the parties as to his interests in the 
matter and the equities which belong to hlm. He states that the loan Itself 
waa nsurlousr that John B. Wimberly gave the note for $5,000, and in point 
of fact received $4,000; but he déclines to avall himself of this plea. He 
does object to giving Mrs. Tarver 650 acres of his land, which he prays may 
be sold at public outcry to the highest bidder, the New Bngland Mortgage 
Security Company having elected to proceed by judgment, exécution, and ad- 
vertlsement; and proposed to pay off the debt wlth Interest, and take the 
land; or he proposed to make his land brlng at the sale the amount of the 
debt with interest and costs, and claims that he may be paid the excess 
of the bid, above that amount. 

Another complication Js presented by the Intervention of W. B. Sparks. 
This was flled the 20th of July, 1891. It recites that John B. Wimberly 
owned the Hunter place. That he made to the New England Security Com- 
pany a deed thereto to secure the payment of $5,000 loaned him. The deed 
waa made, as we hâve seen, to Charles L. Fllnt, who, as we hâve seen, was 
président of the company, as grantee. Flint executed to John R. Wimberly 
his bond for titles to reconvey the land on the payment of the debt. After 
this occurrence John R. Wimberly transferred and assigned said bond for ti- 
tles, together with ail his title, right, and Interest in said lands and undw 
said bond, to Annie P. Tarver; and that Annie P. Tarver did afterwards on 
the 29th day of January, 1886, make and exécute to intervener Sparks a 
mortgage npon certain lands. It may be observed at this point, however, 
that John B. Wimberly transferred and assigned this bond for titles to Mrs. 
Tarver on the 14th of Februafy, 1886, and that the mortgage made to Sparks 
is dated the 29th day of January of that year, which was some days before 
Mrs. Tarver had received the bond for titles. A mortgage to Sparks was 
made to pay certain notes and drafts due by Mrs. Annie P. Tarver. He 
attacks the mortgage or deed of tlie New Bngland Mortgage Security Com- 
pany for usury, charging that 20 per cent, per annum was exacted, whereas 
the notes only speclfy 8 per cent, as the rate of per cent, chargea, and that 
this was donc by means of a scheme and pretended commissions to évade 
the laws of Georgia relative to usury. He charges further that the whole 
contract is void, and not coUectlble under the law of New York on accotmt 
of the usurious charge, and that it was made in New York, and that for this 
reason the title never passed out of Wimberly to secure said debt. He states 
that the transfer of John B. Wimberly to Mrs. Tarver therefore conveyed 
the title which gives to intervener a flrst lien upon the property. He charges 
notice of thèse facts upon the TTuion Beal-Estate Trust Company, its agents 
and attorneys. He charges a conspiracy between Annie P. Tarver, J. F. P. 
Brewster, the New England Mortgage Security Company, and the said Union 
Real-Estate Trust Company, by means of which Mrs. Tarver sought to divest 
herself of the title which she received from Wimberly by conveying the bond 
for titles from Flint to Union Real-Estate Trust Company. That this was 
done to relleve the lands of Intervener's mortgage, and then to cause a con- 
veyance of the land to some person other than Annie P. Tarver, and place 
it beyond the reach of intervener's right, and defeat the collection of this 
debt. That this agreement was made the Judgment of this coui't on the Ist 
day of January, and is a part of the record in this cause. Intervener charges 
that Annie P. Tarver did assign and deliver up the bond for titles from Flint 
to Wimberly in pursuance of said agreement, .and caUs on ail of the parties 
to produce the said bond for titles at the trial. He charges that the land is 
wortli far more than a sufflcient amount to pay ofE and discharge both the 
debt of John B. Wimberly and the New England Mortgage Security Company, 
and also to Annie P. Tarder, and that It will bring at public sale more than a 
sufflcient amount of money to pay both debts. Mrs. Tarver bas but litUe 
property, and, if said parties are allowed to pursue their purpose and inten- 
tion to convey to others said land, it will reach the hands of an innocent 
thlrd party, who wiU be protected against Intervener's mortgage. He stated 
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that the amount was wlthln the jurlsdlctlon of the court, and, ail the parties 
being in court asserting thelr several claims, he prays that he may be al- 
lowed to corne In and assert his rlghts in the premises, and, waiving discov- 
ery, prays^First, for substituted service upon the solicitcar of the nonresident 
parties; second, that ail other parties, their agents and attorneys, be im- 
mediately enjoined and restrained from further proceeding to survey said 
lands, and from executlng and dellverlng or recelving any conreyances of or 
to sald lands until the final order of the court; third, that he hâve judgment 
and decree of foreclosure of his mortgage against said Annie P. Tarver for 
principal, Interest, and attorney's fées; fourth, that his mortgage be decreed 
to be the flrst Uen upon said lands, and entltled to payment ont of the same 
In préférence to the clalm of any of sald parties défendant; flfth, and for 
gênerai relief It was agreed further that the application for a survey should 
proceed without préjudice to the rights of H. S. Wimberly. 

Cross Bill of Mrs. Annie P. Tarver. 

On July e, 1892, Mrs. Annie P. Tarver flled her cross blU. She states that 
■when the terms of the consent decree had been fuUy discussed and agreed up- 
on, the dèCree was drafted by the attorneys for the New England Mortgage Se- 
curlty Company and the Union Keal-Estate Trust Company, and that nelther she 
nor her attorneys read said decree. She states that she, her husband, W. B. Tar- 
ver, and Mlnter Wlrnbérly, one of her counsel, were présent when the decree 
was read to them by William H. Slmmons, attorney for the New England 
Mortgage Seeurity Company, and that the word "quitclalm," or other word of 
similar import, was never used In reading said decree, but that "good" title 
or "warranty deed" was substituted therefor, by which she was induced to 
accept the terms of the agreement, because that, In discussing the terms of 
said agreement In the présence of her husband and W. A. Davis, also D. C. 
Hughs,— friends of the oratrlx, selected by her to aid her in fixlng the terms 
of said agreement,~and that in the présence of the counsel for the Union 
Real-Estate Trust Company, and also in the présence of Thomas P. Stovall, 
It had been invariably understood and expressly agreed that she should re- 
ceive good and sufllciént tltles to sald 650 acres of land. She states further 
that both Thomas P. Stovall and William B. Simmons assured her that the 
tltle would be put beyond ail question by the sale of the Wimberly land; that 
when sald sale should take place, and the tltle of Wimberly and the mort- 
gage of W. B. Sparlis flnally divested, they could and would make to your 
oratrix a good and sufllciént tltle to the same; that both herself and the other 
parties to the decree were fully advised of the complications surrounding the 
making of tltles to sald land; and that, if she had in good faith agreed to 
accept the conditions of said decree as It now stands worded, she would hâve 
done so wlth the full knowledge that the portion of sald decree by which she 
was to receive a quitclalm deed to said 650 acres of the Hunter place was 
utterly worthless, and carried no valid considération, and conferred upon her 
no greater privilège than that of paying off the Sparks mortgage, of which 
your oratrlx had never recelved one dollar of benefit, and which had been 
made for the benefit of other persons entirely, and which she could never 
hâve been legally compelled to pay out of her own Personal means. She states 
further that she was lulled Into a feellng of seeurity by the positive assurance 
that the sale of the said Wimberly land should take place as had been agreed 
upon, and, knowlng that if sald sale should be made, and said land bought In 
at sald sale by sald New England Mortgage Seeurity Company and said Un- 
ion Real-Estate Trust Company, as they had solemnly promlsed to do, their deed 
would give her a good title to the land she had selected and earnestly desired 
in order to shelter and rear her helpless brood of little children. She states 
that she was advised by dlsinterested friends that In accepting sald decree, 
even as she supposed it to be, she was making a great sacrifice of her materi- 
al interest That she was moved to make this sacrifice in order to get a home, 
where she might rear and educate her chUdren, umîexed by litigations and 
unembarrassed by the anxleties of continuai lawsults. She states that she 
was misled and entrapped into agreelng to the terms of said agreement by 
having them read in a différent manner from that In which they were set 
down, and in finally accepting said decree under the bellef that the subse- 
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quent stipulations as to sale and possession of the sald 650 acres had been 
iDserted theretn as agreed upon. She states that, relying upon the good falth 
of sald William E. Slmmons and Thomas P. Stovall, she would hâve Immedl- 
ately glven up possession of her home, and placed herself absolutely In their 
power, if the latter had not then and there tendered to her notes for $2,500, 
payable In New York, at 8 per cent Interest, instead of cash, as it was under- 
stood sald payment was to bè In cash. That she had already signed sald 
agreement, and then and there refused to accept sald notes, whlch were vold 
under the laws of New York, but, belng Incensed at what she believed a dellb- 
erate effort to swlndle her, at once repudlated sald entlre agreement, and Imme- 
diately left for her home; and subsequently, when urged by Thomas P. Stovall 
to reconslder her action, she consented to accept proper notes on New York, 
instead of cash, for sald $2,500, upon the solemn assurance that she was not 
to be molested in her home untll sald notes should be pald, and said Wlmber- 
ly land should be sold, and oratrix put in possession of said 650 acres as 
above described. That she refused to reconslder her action untll the said 
agreement should contaln a stipulation. In addition to the former terms, that 
said sale of said Wimberly land should take place Immediately, and that 
she should remain in undisturbed possession of the homestead untll said sale 
and conveyance of title of sald 650 acres of land should be made to her, 
whlch Thomas P. Stovall then and there agreed to be done. She states that 
she wasi assured by her husband, W. B. Tarver, that said agreement con- 
tainèd sald additlonal stipulation, and that she acted under that bellef when 
she informed the chancellor in a prlvate interview that she was satisfled with 
said agreement She states that she received no considération for the sacri- 
fice she made in accepting said decree, except the $8,750, paid as aforesaid; 
and that, If said decree should be enforced according to its literal ténor, the 
portion of said considération purporting to glve her a home, which she re- 
garded as the most valuable and indispensable part thereof, would be ren- 
dered utterly valueless and worthless to her, and, she repeats, would glve 
her no greater advantage or privilège than to pay off and settle the mort- 
gage of W. B. Sparks, which is a debt incurred for the benefit of other per- 
sons, and in which she did not particlpate. That she has been systematlc- 
ally mlsled, not only in getting her consent to accept said decree, but in the 
reading of the same so as to glve the terms thereof an entirely différent sig- 
nificance from those actually set down; and that sald agreement to give her 
a title to a home on the 650 acres was so worded and so read for the express 
pui-pose of making the word of promise to the ear, only to break it to the 
hope. 

To the varions answers and cross bills and interventions which hâve been 
hereinbefore set ont, the New England Mortgage Secimty Company and the 
Union Real-Bstate Trust Company hâve interposed demurrers. They were 
set down for argument After argument the questions presented were takeu 
under considération by the court The questions themselves hâve been 
found difiicult and perplexing. For the purpose of demurrer, of course, the 
averments in the answera and in the interventions and in the cross bill of 
Mrs. Tarver, where properly pleaded, must be taken as true. At the same 
tlme, the court must consider them in connection with the record wherein It 
makes plaln the intention of the parties and the action of the court. After 
careful and anxlous inqulry, we find, in the présent state of the record, that 
the equity of the case may be stated as foUows: Mrs. Tarver claimed the 
title to about 16,000 acres of land, which was exceedingly valuable. She 
was resisting an interférence with her possession of thèse lands by means of 
an exécution obtained by the New England Mortgage Security Company 
against her. Without considering the merits of her contention, it may be pre- 
sumed from the facts that the Union Real-Estate Trust Company, who suc- 
ceeded to the rights of the New England Mortgage Security Company, agreed 
to pay her the sum of $8,500, and also to relinquish to her ail the claim and 
right it had and which the New England Mortgage Security Company had to 
the Himter place, above described, in considération of the abandonment by her 
of the contest she was making; that the résistance was formidable, and per- 
haps threatening to the valldity of the exécution itself. In the agreement 
it appears that she did abandon this contest and, further, that she surren- 
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dered her right to a very large, vei*? fertile, and very valuable body of lands, 
■Which Is otherwlse shown In the record to be worth anywhere from $75,000 
to $200,000, Now, to secure both parties th© valuable results of the agrée- 
ment Into whlch tbey entered, It Is undoubtedly true that the valtiable resuit 
which the Union Real-Estate Trust Company songht to attain is this Im- 
mense body of fertile and valuable land. It is perhapsi ûot Improper to state 
that it otherwlse appears in thè record that the Company was organlzed 
perhaps malnly for the purpose of profitable spéculation in thèse lands. 
That Mrs. Tarver's tltle was serlously embarrassied Is unquestlonably true. 
That the mortgage of the New Englaud Mortgage Securlty Company would 
eventoally hâve prevailed as against her landsi Is probably true. It is, how- 
ever, probably true that there would hâve been delay caused by the fact that 
sbe was not served by process as the law requires. The valuable resuit 
which she sought to obtain was pecuniary compensation paid her and the 
650 acres of land, which ail through the controversy appears was desired by 
her as a home for herself and her ehlldren. This appears In her answer and 
in her cross blU. It was stated In Judido by her counsel when the consent 
decree was proposed; it was discussed by the chancellor and this lady when 
he felt obliged to advise her as to the far-reaching effect of the decree which 
conveyed away from her the title to so much and such valuable property. It 
follows, therefore, that If, wlthout vlolatlng the princlples of equlty, the 
court can secure to her her home, it is our duty to do so. 

Now, It is true it is Inslsted that upon the face of the agreement, which Is 
made the decree of the court, there Is nothlng but the rellnquishment of the 
title whlch the Union Real-Estate Trust Company and J. F. F. BrewstM", 
who acted for the New England Mortgage Securlty Company, had In the 
650 acres of the place called the "Hunter Place," and otherwlse the "Wlmber- 
ly Place." It might be true, if thi^ were a court of law, It would be obliged 
to givé a narrow construction to the terms of the instrument Itself, wlthout 
a considération of the equities surroundlng It, that this contention might 
be sustalned; but we are in a court of equity, which wlll look through forma 
in order to flnd the substance of thé agreement. Now; what Is the language ' 
of this agreement upon whlch Mrs. Tarver is ready to rely In order to obtain 
a home for herself? It is agreed that Annie P. Tarver and William B. Tar- 
ver shall forthwlth vacate the house and premlses now oecupled by them by 
leave of the court heretofore granted, and shall surrender ail possession, 
tltle, intereet, and clalm of, in, or to auy or ail of said lands except said 650 
acres of said Wimberly place, but that the said J. F. F. Brewster and said 
Union Real-Estate Trust Company shall exécute a deed rellnqulshing to said 
Annie P. Tarver, or to whomsoever she may designate in writing, ail their 
right, title, and claitn in or to the said 650 acres known as the "Old Home- 
stead," or "Hunter Place," the same to be surveyed and platted so as to In- 
clude the pièce of woodland next to Tarversville, and run off in one body, 
in such shape as Mrs. Tarver may direct Is it not, then, true, when thèse 
parties agreed to rellnqulsh to Mrs. Tarver ail their right, title, daim, and 
interest to said 650 acres, they agreed to give her ail the éléments and meaas 
of making an effective title In her to that land whlch they possessed? We 
thlnk so, clearly. And If, by dlrectlng them to do that for her, which they 
otherwlse in the assertion of her tltle would and could hâve done, the court 
can make her title perfect, It is our duty to direct. 

Now, what is the right and title of the Union Real-Estate Trust Company 
and J. F. F. Brewster or the New England Mortgage Securlty Company In 
the Hunter place? In other words, what is their equlty? Whatever It is, 
Mts. Tarver takes It under this agreement. If it should be a perfect title 
the Word "rellnqulsh" would be équivalent to the word "convey," and It 
would not matter, to the perfection of her tltle, that there was an- absence of 
the covenant of warranty tn the Conveyance. The New England Mortgage 
Securlty Company held at the time of the agreement, and now holds, an 
equity which could be easily rlpened by their action into a formai and per- 
fect tltle to the Hunter place. It follows, therefore, that this power is also 
applicable to any portion of the Himter place, and to the 650 acres sur- 
veyed and set ofC to Mrs. Tarver. H. S. Wimberly had conveyed the en tire 
tract to the New England Mortgage Security Company to secure a debt for 
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16,000. It Is true that the New England Mortgage Security Company, In 
compliance with the statute of the state of Georgla, had given to John R. 
Wlmberly a bond obllglng them to reconvey the title to hlm on the payment 
of the debt. And it Is also true that thls bond for tltles was dellvered to 
Mrs. Tarver, and that subsequently she redellvered thls bond for titles to 
Thomas P. Stovall, In the Interests of the complalnants. It is also true that 
the New England Mortgage Security Company did net elect to proceed 
agalnst thls land upon their title to it, but they treated their agreement with 
John R. Wimberly merely as a security for the debt. They sued their note 
In Fulton superlor court, obtained judgment, and issued exécution, which, 
according to the averments of Mrs. Tarver's bill, they levied upon the land, 
and advertised it for sale for the purpose of perfectlng title in her. Whether 
this last statement be true or not, if it also be true that H. S. Wimberly 
chooses to do so, he can pay off the accounts due on this exécution, with ail 
proper charges; and the New England Mortgage Security Company, and 
those who hold under it, wlll hâve no rlght to complaln. But, if this be not 
true, the New England Mortgage Security Company and the Union Real- 
Estate Trust Company having relinquished ail their right in this land to 
Mrs. Tarver for a valuable considération, she ha s the right to compel them 
to do for her which they might hâve done for themselves to protect her 
title to the 650 acres pf that tract intended for her. She therefore has plain- 
ly the right to Insist that they shoiild levy on the 650 acres of land, sell it 
at marshal's sale, and bld at the sale to the full extent of thelr judgment 
against John R. Wimberly, and thus buy In the land, and maiie their rlght, 
which they hâve conveyed to her, a perfect title. If, however, the entire 
tract shoiald bring a larger sium than the amount dhe on their judgment, 
and if it should be bought in at the sale by other parties, Mrs. Tarver 
would be entitled to be paid from the proceeds a sum to be ascertained as an 
équitable apportionment of the value of her 650 acres as compared with the 
entire tract. This seems to be upon prlnclples of equity incontestably true. 
The court cannot shut Its eyes to the fact that it Is at thls moment easily 
within the control of the complainants in the supplemental blil to make title 
to themselves by a judicial sale certainly in the 650 acres, and we repeat 
that whatever they might do for themselves, it belng their légal right, has 
been relinquished by them to Mrs. Tarver, and the court can compel them to 
do for her. It is also true, in vlew of the averments of his intervention, that 
H. S. Wimberly is entitled to hâve the Hunter place sold, and to bld, if he 
chooses, at the sale, or, if he does not bld, to claim auy excess of the priée 
for which thèse lands sold over and above the amount necessary to discharge 
the debt due to the New England Mortgage Security Company and controlled 
by J. F. F. Brewster and the Union Real-Estate Trust Company. For thèse 
reasons the demurrers to the intervention of H. S. Wimberly to the answers 
and cross bill of Mrs. Tarver will be overruled and denied. 

With regard to the intervention of W. B. Sparks, the court Is of the opin- 
ion that it has no jurisdietlon to consider the relief which that Intervener 
seeks. He insists that he has a mortgage, executed by Mrs. Tarver, on thèse 
lands. If he has, he may proceed in the state courts to assert the lien of his 
mortgage, and his equltles, if they exist, need not be considered by this 
court. Mrs. Tarver insists that her individual property is not responsible 
for this debt. Whether it is or not, or whether the mortgage of W. B. Sparks 
will prevail against a title perfected by sale under the spécial lien of the 
mortgage to the New England Mortgage Security Company, controlled by the 
Union Real-Estate Trust Company, it is not necessary for this court to con- 
sider. For the reasons stated, let an order be taken striking the intervention 
of W. B. Sparks, and overruling the demurrers presented by the complaln- 
ants. 

W. E. Simmons (Marion Erwin, of connsel), for appellants. 
W. D. Nottingham and Minter Wimberly, for appellees. 
Before PAEDEE and McCORMIOK, Circuit Judges, and LOCKE, 
District Judge. 
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PAEDEE, Circuit Judge. An earlier âèçision of thîs case Kas^ been 
larevented by sickness among the judges,,and an elaborate og^nion is 
prevented by the approaching recess of the court. The facts of the 
case are fully stated in the opinion of the trial judge on page 175 
to the middle of page 187 of the transcript, exçept that the follOTving, 
which appears to hâve been aecidentally omitted in the àtatement 
of the case, should be appended to the agreement, to wit: 

"The above agreement having been entered into at night, and after bank- 
Ing hours, and to-morrow belng a légal hoUday, on which ail banks will be 
closed, we agrée that the same shall be filed with L. M. Erwin, deputy clerk 
of the circuit court of the TJnlted States for the southern district of Georgla, 
and that no decree shall be rendered as therein agreed until the $8,750 shall 
be paJd, and that Immediately after such payment thls agreement shall be 
delivered to W. B. Simmons, and & decree taken. 
«Thls December Slst, 1890. 

"[Slgned] W. E. Simmons, 

"Attorney at Law for the New England Mortgage Securlty Company and J. 
F. F. Brewster. 

"Bacon & Rutledge, 
"Mlnter Wlmberly, 

"Attorneys for A. P. Tarver." 

Assuming that on a pétition for a surrey ordered in the decree, 
and for a writ of assistance to exécute the final decree rendered at 
a former, term of the court, Mrs. Tarver can attack by answer and 
cross Mil the decree for error, fraud, or misrepresentation, and that 
the averments in the answer and in the cross bUl were properly 
pleaded, and must be taken as true, we agrée with the learned judge 
of the circuit court that at the same time the court must consider 
them in connection with the record wherein it makes plain the in- 
tention of the parties. It cannot be disputed that in entering into 
the agreement which is the basis of the final decree in the case Mrs. 
Tarvef was fully advised of ail the terms and stipulations thereof, 
and acted with full knowledge, and with the advice and counsel of 
able and eminent lawyers, and that in regard to the matter she was 
advised by the chancelier. It is not to be conceived that under such 
circumstancès she was deceived or misled with regard to the terms 
and stipulations of the agreement she entered into. In fact, a care- 
ful reading of her cross bill shows that she does not at this time 
make any distinct and spécifie averment suificient to show that she 
waa misled. By the agreement she received the sum of $8,750 in 
cash. In resisting the exécution of the decree, and in seeking to 
prevent her forced compliance therewith, she makes no offer or 
suggestion to return the said sum; much less does she pay or tender 
it in court. 

The answer and cross bUl in the case show that the facts she 
deals with are in relation to agreements, promises, and représenta- 
tions contemporaneous with the agreement itself, and not incorpo- 
rated therein, or in relation to assurances given by Thomas P. 
StovaU subséquent to the agreement that the sale of the Wimberly 
lands, as then adyertised, should take place. In short, we find that 
the facts properly pleaded in the answer and cross bill fall far short 
of presenting a case sufflcient to \>^rrant a court of equity in setting 
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asîde or modifying the final décret based upon the agreements of 
the parties, or from enjoining the exécution of the decree until the 
appellants shall do and perform some matter or thing not speciflcally 
provided for in said decree. The final decree which was entered in 
pursuance of the agreement with Mrs. Tarrer, with full knowledge 
and under the advice of counsel, and iinder which she holds at this 
time, without offer to return, the sum of $8,750, pro vides: 

"And it shall be fui'ther decreed that the said 3. F. F. Brewster Is entl- 
tled to the immédiate possession of ail of said lands, except the six hundred 
and fifty acres knovva as the 'Old Homestead,' or 'Hunter Place,' before 
menti oned, subject to the contract and agreements heretofore entered into in re- 
lation thereto between said Brewster, Stovall, and the Union Real-Estate 
Trust Company; and that process may forthwlth issue to piît said Brewster 
in possession of same; and that the said Annie P. Tarver and William 
B. Tarver shall forthwith vacate the house and promises now occupled by 
them by leave of the court heretofore granted, and shaU surrender aU pos- 
session, tltle, interest, and clalm of, in, or to any and ail of said lands except 
said six hundred and fifty acres of said Wimberly place; but that said J. F. F. 
Brewster and, said Union Real-Estate Trust Company shall exécute a deed 
relinquishing to said Annie P. Tarver, or to whomsoever she may designate 
in writing, ail their right, tltle, and claim In or to the said six hundred and 
flfty acres known as the 'Old Homestead,' or 'Hunter Place,' the same to be 
surveyed and platted so as to Include the pièce of woodland next to Tar- 
versville, and run off in one body, in such shape as Mrs. Tarver may direct 
And that it shall be further decreed that aU the parties to said proceedings 
in said court shall pay the fées of their own respective sollcitors, and that no 
costs shall be taxed therefor." 

In our opinion, Mrs. Tarver shows no légal or équitable ground 
against the exécution of this decree, and ought not to be permitted 
to hâve an injunction restraining the exécution of the decree until 
the appellants shaU do or perform some matter not specified in the 
decree, and, so far as the record goea, of very doubtful agreement 
elsewhere. 

The only proceeding pending in the court at the time of the filing 
of the intervention of H. S. Wimberly was the pétition of the appel- 
lants for a survey of the 650 acres, as provided in the final decree, 
so that the appellants could make the deed in conf ormity with the 
terms of the decree. ÎNeither the title nor possession of the land 
in which said Wimberly claims an equity could hâve been affected 
in any degree by the détermination of the issue thus raised, nor 
could any decree rendered be binding on him. It is very doubtful 
whether he had any right to intervene in the case. The deed of 
March 14, 1882, from H. S. Wimberly to John E. Wimberly, was a 
warranty deed, absolute on its face, and the intervener relies solely 
upon an alleged oral understanding to reconvey, and upon his al- 
leged continued possession. Section 1950 of the Code of Georgia 
is as follows: 

"To make the following obligations binding on the promisor, the promise 
must be in writing, signed by the party to be charged therewith, or by some 
person by him lawfully authorized. Ist: A promise by an executor, admin- 
îstrator, guardian or trustée tO answer damages ont of his own estate. 2d: 
A promise to answer for the debt, default or miscaiTlage of another. 3d: 
Any agreement made upon considération of marriage except marriage arti- 
cles as hereinbefore provided. 4th: Any contract for sale of lands, or any 
v.60F.no.5— 43 
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Interest InKK'iÇopoemlng tl^em. 5thî Aiiy;\agreemeiit tbat is not to be per- 
formed :Hf^tWn one year frèm the making thereof." 

Section 3800 of the Code of Georgia provides : 

"Thàtjpâi'èl éoiitémporaiieousefvidence 1» inadmissible generally to contra- 

dict ori'^yary tlàHiierlns o£ a vaUd written Instrument." 

It ir côht&àed, ItOTKeT^r, that under the circumstances of the 
case paroi évidence is compétent to cMnge the character of the deed 
of 1882 from H. S. Wimberly to John R* Wimberly into a mortgage or 
deed oîtftist under whicii H. S. Wimberly really held, as of right, the 
equity o^tpdeniption. Jff it is âdmitted^t^^ this was true at the 
time ;of tfie d^d, stiU t^^^ subséquent transfer and a^ignment of 
1886, iniwritingjjby J. E, Wimberly to Mrs. Tarver, with the admit- 
ted cbpseilt,"if notprocureinent, of HÇnry S. Wimberly, of the equity 
of redieihptioh, and the acceptance by Henry S, Wimberly of Mrs. 
Tarver's note in payment therefor, would seem to hâve divested ail 
right andititle of H. S. Wimberly. If this be so, it is clear that the 
alleged teiacission afterwardâ of this transfer of thé equity of rédemp- 
tion cÈÎnixot be set npby paroi. It T^ras an iûdependent transaction 
in regapdto theland, and the propositipn to establish such rescission 
and ttie eontinued equity in ;H. S. Wimberly by paroi is far from 
being a proposition to shoW by paroi that an équitable interest was 
reseryéd to 5. S. Wimljerly at the tinje he parted with the légal 
title, or that the absolute deed then executed waa intended to operate 
as a mortgage. If we go further, and admit, for the purposes of the 
case, that there is some ei^uity of rédemption still left in Henry S. 
Wimberly, still, as the validity of the debt of $5,000 secured by the 
deed of J. R. Wimberly to Charles L. Flint, and now amounting to 
abont |9,000, and wholly unpaid, is admitted, then, under sections 
1969 and 1970 of the Code of Georgia, whieh provide that a deed 
with a bond to reconvey passes the title to the vendee until his debt 
is paid, it is clear that without payment of the debt the said H. S. 
Wimberly can assert no title to the land in controversy cognizable 
either in a court of law or a court of equity. 

The decree of July 25, 1893, appealed from, restraining J. P. F. 
Brewster, the New England Mortgage Çecurity Company, and the 
Union Eeal-Estate Trust Company from taking ont and having 
executed a writ of assistance on the decree of January 10, 1891, 
shotild be reversed, with costs, and the cause remanded to the circuit 
court for such further proceedings not inconsistent with the views 
herein expressed; and it is so ordered. 



AMES et al. T. UNION PAC. RY. CO. et al. 

(Circuit Court, D. Colorado. February 8, 1894.) 

No. 3,013. 

Bailboad Companibs— RœcEivBBs— Changing Ritles and Wagbs. 

The court wlll not conflrm the action of the recelvers o£ an insolvent 
rallroad System In reduclng the wages and changlng the régulations for 
the conduct of Its employés whlch were In force wben the property Was 
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turned over to the reeeivers, where the employés affected were not notl- 
fled of the proposed changes, and giveh an opportunlty to point out, be- 
fore the reeeivers, any iuequalities or Injustice that will be caused by 
them. 

In Equity. Pétition flled by Oliver Ames, 2d, and others, reeeiv- 
ers, against the Union Paciâc Eailway Company and others. 

The reeeivers herein appear by pétition, and state that, by thelr gênerai 
order No. 1, they hâve retained in their employment ail of the officers, em- 
ployés, agents, and servants who had been theretofore In the employment of 
the corporations défendant, but that such employment had ceased, and a 
fresh engagement began, when the défendant companies went into their 
hands; that because of the gênerai décline of the earning capacity of the 
company's System of rallways, and of the task Imposed upon them of con- 
ductlng the insolvent trust estate In their care In as economlcal manner as 
possible, they Investigated the rules, régulations, and schedules governing 
theh: employés prior to the time the companies came into their hands, as 
also the wages paJd, and made a comparison with the virages paid upon other 
rallway Systems similarly situated, and found that the wages they paid were 
in excess of the prevalling rates paid for slmllar classes of labor in a llke 
région of country. The reeeivers pray for an order sustaining them in their 
revision and rearrangement of the rules, régulations, schedules, and wages of 
the nonsalarled employés, as promulgated, and that the employés be directed 
to refrain from conspirlng wlth intent to induce a strUce upon the System of 
raUways operated by the reeeivers, 

J. M. Thurston, for reeeivers. 

T. Fulton Gantt, John H. Croxton, and George L. Hodges, for de- 
fendants. 

Before HALLETT and RINEB, Distriet Judges. 

EINEE, District Judge. In the matter of the pétition flled by 
the reeeivers of the Union Pacific System in relation to certain pro- 
posed schedules afifecting the employment of men engaged in the 
service of the various railway and telegraph Unes composing that 
System, now in the hands of the reeeivers, we are of opinion that it 
is necessary to the proper and economical management of the prop- 
erty now under the eontrol of the reeeivers to adopt and maintain 
raies, régulations, and schedules governing the eonduct, employ- 
ment, and establishing the wages of ail persons employed in the serv- 
ice of the reeeivers, in and about the management, opération, and 
eonduct of the business in relation to thèse railways and properties. 
It appears by the pleadings in this case that, prior to the appoint- 
ment of the reeeivers, certain rules, régulations, and schedules, 
the resuit of negotiations between the managers and employés of 
the various railway lines entering into and composing the Union 
Pacific System, touching the matter set forth in the pétition, were 
in force, and were recognized and acted upon by the employés and 
managers of the railway companies composing this system. 

Our own view is, if the reeeivers deem it advisable and necessary 
to the proper and economical management of the properties in their 
hands that rules, régulations, and schedules diiïerent from those 
in force at the time the property came into their hands should be 
adopted, that a hearing upon the question of proposed changes 
thought necessary by the reeeivers be had, in the first instance, be- 
fore the reeeivers; that the employés affected by any proposed 
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ckange be notlfied, and be given time and opportnnity to point 
but tp tjie receîvers any ineqùality in scàedules, or any injustice 
■whicii tiiey may think will be done ttem by any proposed change 
in the rules and régulations. If, after such negotiation and con- 
sultation, the receivers and employés are unable to agrée as to any 
proposed rule, régulation, item, or items of the wage; schedules pro- 
posed, lét the matters ôî différence be referred to the court for final 
determÎJQation. If this course i^ pursued, the resuit, in our judg- 
ment, wiH be that after a full consultation and discussion of thèse 
matteraij between the receivers and employés (meeting, as they will, 
In a spirit of faimess ùpon both sides, determined to do the right 
thing, linder existing coiiditions), very little will be left to the déter- 
mination of tàe court, in relation to this matter. Tliis course not 
having been pursued in this instance, we deem it advisable to deny 
the pra,yer ôf the petitioJi of the receiyers; and an order to that ef- 
fect will be entered in tiùs district, and in the district of Wyo- 
ining. 



SHWARTZ et al V. H. B. OLAFLIN CO. 
KERN et al. V. SAME. 
(Çlrcujt Court of Appeals, Pifth Circuit. Decemba: 23, 1893.) 
No. 159. 

1. DBSCBNT and DiSTBIBTTTIOS— LtABIÏilTT OF HÉIHS — Abatembnt. 

TJnder Code Pr. La. art 120, which déclares that, upon deatH of a de- 
fendant pénding suit, the Suit shall not abate, but shall be continued agalnst 
hls b^rs by notice Served «n them, but that judgmerit can only be given 
agalnst eacb heir for .ftis .fbare ôf the inherltance, It Is error to render 
judgmëht agalnst alj tlie ïieh:s In solido on service of notice, but without 
appearaùce by themi, of ' entry of d'efault against them, or submission to 
a jury of any issue as to their heirshlp and responsibility. 

2. Attachmbnt— DissoLUTiOK— Insolvency — Fedbkai, Courts. 

Under Rey. St. U. S. § 933, dedaring that attachments in the fédéral 
courts shall be dissolved by any cause whlch would dissolve similar at- 
tachments in the state courts, an attachment is dissolved in Louisiana 
by an aocé'ptèd cession of the attached property to creditors under the 
insolvency laws of that state. 
8. Bamb^Pleading. 

Such a dissolution of an attachment may 1» pleaded by the insolvents 
and by interveners whq claim the attached property as purchasers prior 
to the cession, as wéll aS by the syndic. 

In Error to the Circuit Court of the United States for the East- 
ern District of Iiouisiana. 

Attachment by the H. B. Claflin Company against H. Kern & 
Son. An intervention was filed by A. Shwartz & Sons. Plaintiff 
obtained a personal judgment. Défendants and interveners bring 
error. 

Suit was brought by the H. B. Claflin Company against H. Kern & Son, In 
the circuit court of the United States, to recover $21,728, due the plaintiff on 
certain notes. A wrlt of attachment Issued, under whlch the marshal seized 
the stocli' of goods In the store formeriy occupied by défendants. Shwartz 
& Sons weré also made gàrnishees, as aUeged debtors of Kern & Son. On 
the 23d of February, 1892, the day after the sëizure, Shwartz & Sons ûled a 
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pétition of Intervention, claiming to be owners of the goods seized, and, on 
the day foUowing, obtained a release o( their property upon executing a forth- 
coming bond in favor of tlie marshal in the sum of $35,000. They also œade 
answer to the garnislimeiit On the 4th of March, Kern & Son filed an excep- 
tion to the suit, alleging that they had been granted a respite by the state 
court, and at the same time moved to dissolve the attachment. On the ôth, 
H. B. Claflin Co. filed a gênerai déniai to the Intervention of Shwartz & Sons, 
coupled with a spécial allégation that the property seized was the property 
of Kern & Son, and liable to be attached for their debts. The motion of 
Kern & Son to dissolve the attachment, upon the issues then presented, was 
tried by a Jury, and the attachment sustained. On December 6, 1892, Shwartz 
& Sons moved to dissolve the attachment on the ground that the défendant 
had been adjudged insolvent by the state court, and on the lOth of December 
supplemented this motion with another, referring to the cession of December 
8, 1892, On December 6, "Victor Mauberret, alleging himself to be provi- 
sional syndic, moved to set aside the attachment for the same reason. The 
court also on the same day gave judgment against Kern & Son for the amount 
of the debt. On the 8th Kern & Son moved for a new trial, which was 
granted on the 28th. Thereupon, ail parties, by a stipulation dated January 
10, 1893, waived trial by jury, and submitted the main cause, together with 
the intervention of Shwartz & Sons, for trial by the court On the same day 
H. B. Claflin Co. discontinued the garnishment proceedings against Shwartz & 
Sons. On March 3, 1893, Kern & Son presented and asked leave to file a 
motion to dissolve the attachment, setting up their adjudication as insolvents. 
Leave to file was granted April 21st The case then stood in this attitude; 
At issue between the Claflin Company and Kern & Son as to the debt, and up- 
on the motion to dissolve the attachment; at issue between the Claflin Com^ 
pany and Shwartz & Sons on their intervention, and on their motion to set 
aside the attachment. Upon thèse issues the cause was tried before the 
court, and submitted March 3, 1893. On March lOth following, the counsel 
for plalntiffi, in writing, suggested to the court that slnce the trial and sub- 
mission of the cause Emile Kern, a member of the firm of H. Kern & Son, and 
one of the défendants, had departed this life, as appeared by affldavit pre- 
sented, and ou further suggesting to the court that said Emile Kern died 
intestate, that he was unmarried, and that his sole heirs were Henry Kern, 
his father, and Mrs. Henry Kern, his mother, and that they, being the heirs 
of said deceased, should be made parties to the cause, it was ordered "that 
Henry Kern and Mrs. Henry Kern be made parties hereto; that a duly-ccrti- 
fled copy hereof be served upon them, and that whatever judgment be ren- 
der(5d in tliis cause be rendered for or against said heirs representing said 
Emile Kern;" and on the same day a copy of the said motion was served upon 
botli Mr. Henry Kern and Mrs. Henry Kern, but neither thereafter appeared 
in said cause as heirs or représentatives of Emile Kern, nor was any default 
entered against them, nor any issues as to their said heirship and responsi- 
bility in the case submitted to a jury. The court, upon considération, 
April 21, 1893, filed the following document, headed "Opinion of Court, 
Finding of Faet, and Conclusions of Law": 

"Circuit Court of the United States, Eastern District of Loulsiana. 

"H. B. Claflin Co. v. H. Kern & Son (A. Shwartz & Sons, Interveners). 

No. 12,059. 

"Billings, Judge. On February 20, 1892, the following contract was entered 
Into between the défendants and interveners: 

" 'Agreement. 
" 'This agreement, entered into this 20th day of Feb., 1892, between H. Kern 
& Son, of the first part, and A. Shwartz & Sons, of the second part, wituess- 
eth: The said H. Kern & Son agrée to sell to said A. Shwartz & Sons, who 
bind themselves to purchase, the entire stock in trade, merchandise, fixtures, 
and ail the appurtenauces of the dry-goods store, corner of Canal and Dau- 
phine Sts., with no other exception than one iron safe, one desk, and one stove. 
This sale is to be made on the foUowing basis, viz.: First AU pièce goods 
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having ovep ten yards and ail other niércliandlBe upon whlch the cost priée 
shall be marked to be taken at sald cost, less teri per cent upon the aggre- 
gate amount. Second. AU remnants or pièce goods measuring less than tea 
yards shall be taken at the selling prlce, less flfty per cent upon the aggre- 
gate amount Thlrd. AU pièce goods^ Éieasurlng more than ten yards and 
other mercbandlBe upon whlch the cost î>rlce Is not marked shall be taken at 
the selllng priée, less twenty-flve per cent upon the aggregate sum. Fourth. 
The Invoiceè foF'all goods In transit, purchased by sald H. Kern & Son, shaU 
be turned over to the purchaserS, who, upon dellvery of sald goods, shall 
assume the amount of sald Involcea, and be responsible therefor. Flfth. AU 
the furniture, tools, and flxtures (save those above mentloned) shall be accept- 
ed for the prlce Of one thoùsand dollars. Sixth. In order to expedite the 
ascertalnment of the prlce of the wlthln sale, the sald parties of the flrst 
and second parts shaU put at once as many clerks as they may deem neces- 
sary (satisfactory to both parties) to measure ail unmeasured pièce goods and 
count ail other merchandlse; thereupon persons representing both parties 
shall caUoff the sald merchandise to others likewise representing both parties 
(in such manner as complète falrness shaU exist), who shaU enter the mer- 
chandise In books numbered allke, a eôpy of which to belong to elther party. 
As soon as the entire stock shàU hâve been thus entered, the parties of the 
flrst and second part shall proceed, without unnecessary loss of tlme, to 
the ascertalnment of the value of sald stock of merchandlse on the basls 
above establlshed, whlch value shaU be thereupon pald in cash by said 
A, Shwartz & Sons to said H. Kern & Son. Seventh. The book accounts 
are not Included In this sale, but shaU remàln the property of sald H. Kern 
& Son, and, for the purpose of facilitftting the settlements of said flrm and 
the Collections, they shaU be allowed'the use of space wlthin the building for 
a reasonable time, free of rent Bighth. The sald A. Shwartz & Sons shaU 
enter into Immédiate possession of the sald stock of merchandlse, and be 
permitted to dispose of the same as they may deem best, after the said goods 
shall hâve been duly entéred as stipulated in paragraph sixth; nor shaU any 
delay in the ascertalnment of thè total of the amount of the présent sale 
delay the dellvery of sald goods to said A. Shwartz & Sons. Nlnth. The 
lease to the building shall be transferred to said A. Shwartz & Sons by said 
H. Kern & Son, who shall obtaln the consent of the owner thereto. Tenth. 
In order to bind the présent sale and agreement, the said A. Shwart? & Sons 
hâve presently pald to the said H. Kern & Son, who acknowledge the receipt 
thereof, the sum of forty thoUsand dollars. It being well tmderstood that In 
the event the stock, etc., hereby sold should be found, under the présent agree- 
ment, to be worth less than that sum, the said H. Kern & Son shall make 
good the diffa-ence; likewise, should the sald stock, etc., be found to exceed 
the amount herein pald, the sald A. Shwartz & Sons shall pay said différence 
to H. Kern & Son, as soon as ascertained. [Thirty-three words erased, nuU and 
vold.] At the moment of slgnlng it was agreed that In case of disagreement. 
In the carrylng out of the présent agreement, between the parties of the flrst 
and second parts, the matter in différence shall be subrhltted to arbltration; 
Henry Béer to act on the part of H. Kern & Son, and Gus. Lehman, Sr., to 
act on the part of A. Shwartz & Sons, thèse two to appoint an umpire, the 
parties to ablde by the award of the majorlty of the arbltrators. 
" 'Slgned in présence of H. Kern & Son. 

" 'F. J. Dreyfous. Emile Kern. 

" 'G. Lehman. A. Shwartz & Sons.' 

"The 20th of Februair fell on Saturday. At from half past seven to eight 
a. m. on Sunday morning, February 21st, the measuring and counting of the 
merchandise commenced; it was continued during Sunday and into Monday. 
The levy of the attachment by the marshal was made on Monday afternoon 
between 2:15 and 2:30. As to the tlme when the measuring, counting, and 
entering In the nine books duplicated, without the extension of the priée, 
were completed: On thls Issue, on the part of the Interveners, 29 wltnesses 
were called. Nlneteen testify that they, indivlduaUy, completed their worh, 
before the time of the levy of the writ, one testifies that he does not remem- 
ber the time, one testlfles that his work was completed on Monday evenlng, 
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or alter the levy, four, who were not eagaged in taking the Inventory, and 
who -wtTe not there Stmday or Monday, but reported Tuesday for work, 
did not know of their own knowledga the tlme that the inventory was com- 
pleted, but didn't see any inventorying going on In their department, 
one testifles that the inrentory was completed before the levy, and the two 
Messi-s. Shwartz's testimony is to the effect that, vyhlle the entries were not 
entirely completed, there being some things left unfinished, the entries 
weré made before the levy. On the part of the plaintiff, 16 clerks testify 
that they completed the measuring and the counting and entering not 
till after the time of the levy, one testifies that he completed bis work before 
the levy, one testifles that the clerks were measuring and cotmting goodS 
after the levy, and two do not remember the time. The chief deputy mar- 
shal testifles that the measm-ing was going on after the levy was made. 
Another deputy testifies that they were unrolling goods and taking down 
goods from the shelves and placing them on the counter. He says he 
judges they were measuring. A third deputy, who was not there Monday, 
but was there Tuesday, does not testify as positively as the others, but sajî! 
they were taking down goods from the shelves and putting them on the coun- 
ter, but does not testify that on Tuesday they were counting or measuring. 
Capt. DonaUy, the United States marshal, testifles that Monday evening he 
was at the store, and heard them quarreling and contending about the quan- 
tity or measurement of goods. The senior Mr. Kern, one of the défendants, 
testifled that the measuring and the coimting were concluded at 5 or 6 o'clock 
Monday evening. It is to be observed that twenty-three witnesses testify 
to the completion of the measuring and counting before the levy of the writ; 
24 testify, to the contrary, that the levy was made before the counting or 
measuring was finished. Of the 23 witnesses, 21 were clerks now in the em- 
ploy of the Interveners, and two were the interveners. Of the 24 witnesses 
nlne were in the employ of the défendants, eight were formerly, but not now, 
in the employ of the interveners, two are now in the employ of the interven- 
ers, four were the' marshal and bis deputies; the remaining one was the senior 
défendant, Kern. This summary shows that the prépondérance of testimony 
is against the claim of the interveners, and in favor of that of the plaintiff, 
and I flnd, as a fact, that the levy of the writ of attachment was made before 
the measuring, coimting, and entering, without extension of the price of the 
goods, was completed. I flnd further, as facts, that on Saturday two checks, 
amounting in the aggregate to $40,000, were delivered by the interveners to 
the défendants as the estimated price of the whole stock of goods agreed to 
be sold. That on Sunday morning the défendants delivered the keys of the 
store to the interveners, who opened the store with them on Monday morning. 
That on Monday, after the levy of the writ of the plaintiff, neither of the 
two checks havlng been presented for payment, and not having been paid, an 
agreement was entered Into between the interveners and the défendants that 
the whole of the purchase price of the goods sold, except the twenty-five hun- 
dred belonglng to G. Lehman, should be deposited with and held by F. J. 
Dreyfous in trust, to protect A. Shwartz & Sons from loss in case their tlUe 
to the stock of goods should not be maintained. That it appears from the évi- 
dence that from this amount so deposited with Dreyfous, paymcnts were made 
on the drafts of the défendants, so that the amount was reduced to $27,415.- 
56, down to May 2, 1892, and that subsequently this last amount was tiurned 
over to W. S. Benedict, Esq., who received the same, and holds and has paid 
a portion of the same, as appears from bis statement: 

" 'The H. B. Claflin Co. v. H. Kern and Son et al. No. 12,059. U. S. Circuit 

Court. 

•"Statement of W. S. Benedict 

" 'There was no written contract respecting the trust establlshed by H. 
Kern & Son, In view of the attachment, to protect A. Shwartz & Sons. The 
check for $37,500, which has been offered in évidence, was held by F. J. 
Dreyfoug as trustée under this trust, and from its proceeds various payments 
were made by H. Kern & Son down to May 2, 1892. Mr. Dreyfous, having 
retired from the trust, the balance of $27,415.50 was turned over to me as 
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tnoney of H. Kern & Son, to be held In trust for the same purpose,- vtz. to 
ptt)tect ïAi Sbwartz & Sons from danger of double UabiUty In the prédises. 
''W cousent of H. Kern & Son, the foUbwing sums 

Wèrè païd from the said fund of $27,415 56 

viz.i (1) Stenographer's fées... .: $ 3GS 15 

(2) J. A. Mercier, rent due by H. Kern & Son 

on the Caiiar Street store up to sale of 

Feb. 20, 1892.. VJ... 7,083 33 

(3) P. Roberts & B. TItche, attomeys of H. 

Kern & Son 1,000 00 8,45148 

Balance $18,964 08 

*• 'A balance of $18,500, funds of H. Kern & Son, is held by me under the 
trust to protect A. Shwartz & Sons In the promises. The further balance of 
$46408 Is also in my hands, less payments for disbursements incidental to 
the trust W. S. Beuedict.' 

"That It alao appears that the défendants, after their Insolvency, gave in- 
formation as to this amount so held, surrendered by Mr. Dreyfous and Mr. 
Benedlct to the Insolvency court, and the terms and conditions upon which 
It was deposited and held. The facts as to the défendants' adjudication as 
insolvents and the proceedings in thé insolvent coiu*t appear in the findings 
of the court upon the motions for a new trial flled December 17, 1892, which 
are adopted and made part of thèse findings. Upon thèse facts two ques- 
tions arise: But for the peculiar arrangement as to the disposition of the 
priée of tliese goods, aàd laylng that for the tlme belng ont of considération, 
would the sale hâve been complète? and would the title to the goods hâve 
passed to the Intervenersî There had been a delivery symbolical and actual; 
$40,00p bàd been glven in checks as the estlmated price which was to be 
ascertàiied by measuring and counting, and the price increased or dimin- 
ished, ànfl paid or returned, accordingly. I thinlj, laying aside the consid- 
ération of the agréera ent as to price, the case of ShufC v. Morgan, 9 Mart. 
(La.) 592, is In substance thls case. In each case there was a delivery, and 
nothing remàined to be done but the ascertainment of quantity. Articles 
2458 and 2459 are but re-enactments of articles 6 and 7 under tltle 6, p. 346, 
Code 1808. In the case of ShufC v. Morgan, the court held that the rule 
res perlit domino was a général but not a universal one; that, with complète 
tîtle in the vendee, for him to run the rlsk of the destruction of the property 
sold was of the nature, but not 5f the essence, of the contract of sale, and 
that the réservation by the statute of the rlsk in the vendor did not prevent 
the tltle to the thing agréëd to be sold passing to the vendor so as to pre- 
vent à creditor of the vendor from ùiaklng a vahd attàchrdent. There is 
nothing peculiar in thé provision in the contract of sale In this case. It was 
in substance the same as Ih Shuff v. Morgan. The whole eiCCect of paragraph 
8, when Considered in connection with paragraph 6, is that the stock of 
goods was sold, and. the title was vested in the vendors, the interveners. 
Theré was to be a taie of the goods to détermine the exact amount of the 
price. The case of ShtifC v. Morgan was decided in the year 1824, and has 
never been overruled or called in question. So that, so far as concerns thé 
provision a.s to the taie, the property would hâve passed. There remains the 
question as to what the cowt must say as to the effect of the arrangement 
about the price. The facts necessary to be considered are thèse: A debtor 
is in faillng clrcumstances; a sale of his whole stock of goods Is made. The 
considération Is $40,000. For this amount, checks are given. Before the 
checks are paid or presented, a creditor levies an attachment. By a secret 
agreement between the seller and the purchaser, the whole price ($40,000) 
is placed In trust in the hands of a third person to indemnify the purchaser 
against loss by service of the attachment. The légal efCedt of such a quali- 
fication of an agreement to sell is to subordlnate the question of who shall 
recel ve the considération to the question, as to the validity of the sale. Tlie 
trustée holds in trust for the vendor in case the sale shall be held to 
be valid, and for the vendee in case it shall be held to be void, and It 
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Is a secret trust. In the eyes of the creditors the property has been plaeed 
beyond the reach of the creditors by the sale; by thls secret trust the 
considération for the sale also is plaeed beyond thelr reach. It is a sale 
if the attachment is defeated, and no sale if it is malntained. To render a 
sale valld there must be price. That price cannot eonditionally belong to 
the purchaser. Nor can the indications of a payment be held ont which are 
not accordlng to fact, when the necessary efCect of such indications must 
be to baffle the creditors of the vendor. I thlnk such a transaction, before 
the checks hâve been pald, Ingrafts onto the sale a qualification which 
becomes a part of the original agreoment of sale, and characterizes it pre- 
cisely as If it had been made along with It, and that courts must déclare 
a transaction with such a feature Invalld and InefiEectual to defeat the rights 
of the attaching créditer to the extent of hls attachment The conclusions 
of law from the facts above found are: (1) That the attachment was dis- 
solved by the Insolvency proceedings In which the défendants made, and 
the proper court accepted, a surrender, of ail their property. Section 933, 
Eev. St., 9 Stat 213, 214, especially the intent and meanlng of the statute as 
shown In the title and as declared in the body of the act. (2) That the plain- 
tiffs hâve and recover against the défendants $21,728.00, with interest as 
prayed for in their pétition, and thelr entire costs In the cause and upon the 
attachment up to the tlme of the surrender, without any lien or privilège 
resulting from the attachment. (3) That the Intervention of A. Shwartz & 
Sons be dismissed, and that they pay the costs of the intervention. The 
court flnds as further facts, as foUows: That Monday, February 22, 1892, 
was a légal holiday, and, under the state law, the banks in New Orléans 
were closed. Also, that the interveners' store on the corner of Bourbon and 
Canal streets was burned on the 17th of February, 1892, and that they were 
seeking for another store and stock of goods to continue their business and 
employ their clerks. 

"[Signed] Edward C. Billlngs, Judge." 

TJpon this opinion, flndings, and conclusions of law, formai judgment was 
rendered the same day in favor of H. B. Claflin Co., plaintiffs, against H. Kern 
& Son, and in solldo against Henry Kern and against the légal heirs and 
représentatives of Emile Kern, made parties in this cause, in the full and 
entire sum of $21,722, with interest, etc. This judgment gave no privilège 
upon the goods attached, but contained the foUowing spécial clause: "It is 
further ordered, adjudged, and decreed, for the reasons assigned in the opin- 
ion of the court filed this day, that the agreement of February 20, 1892, here- 
In, did not transfer to the Interveners, A. Shwartz & Sons, the property at- 
taciied, so as to afCect the rights of plaintiffs as attaching creditors of the 
défendants herein, and that the said intervention be, and the same is hereby, 
dismissed at interveners' cost." The November term of the circuit coiu't 
ended AprU 22, 1893, the day said judgment was sIgned. But on the 2d 
day of May, the circuit judge made and filed additional flndings of fact The 
record shows that thèse additional flndings were made at the request of coun- 
sel for H. B. Claflin Co. and against the objections of Shwartz & Sons at the 
time the writ of error In this case was applied for, and that the filrng of them 
was duly excepted to by Shwartz & Sons. H. Kern & Son, Henry Kern and Mrs. 
Henry Kern, and Shwartz & Sons hâve brought the case hère by writs of 
error. The errors assigned by Shwartz & Sons are as foUows: "(1) The 
court, having found, as a matter of fact and as a conclusion of law, that the 
attachment issued herein was set aside and dissolved by the insolvency and 
cession of the défendants lu the cause, under the insolvent laws of Loui- 
slana, in the state court, (No. 33,424, civil district court parish of Orléans,) on 
the 8th of December, 1892, erred in proceeding to adjudicate on the title of 
the interveners to the property seized under the said procès» of attachment. 
(2) The court, having found the attachment herein was set aside and dis- 
solved December 8, 1892, erred in not directing the delivery of the property 
attached to the interveners, from whose possession it was taken. (3) The 
court, having found as a matter of fact and law that the attachment herein 
was dissolved and set aside December 8, 1892, erred in assuming to décide 
on the title of interveners to the property which had beeû seized under said 
attachinent, when there was no longer any issue remaining in the cause as to 
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such title. (4) The court erred In decrèeln« that the sale ot their stock of 
mercliïùldlse, and the dellvery thereOf - by the défendants, H. Kern & Son, 
to tbe Intwvenera, A. Shwartz & Sons, dld not vest the tltle thereto in said 
IntervMiers; and the court erred In dlsmlssing their intervention. (5) The 
court erred in deçareelng that the agreement of February 20, 1892, herein, 
dld not transfer to the Interveners the prop^ty attached so as to afCect tlie 
rights of the plalntlfCs as attaching credltors of the défendants herein. (6) 
On the facts found and conclusions stated by the court, and the motions 
pendlng In the record, the court erred In not formally decreeing in the Judg- 
ment that the attadiment was dissolved and set aside December 8, 1892, by the 
însolvency and cession of the défendants in the cause in the civil district 
court for the parish of Orléans, No. 33,424. (7) The flnding of facts having 
been made, and the judgmént therein havlng been rendéred on the 21st day 
of Aprll, 1893, and signed on the 22d day of April, 1893, at and during the 
November term of the circuit court, which expired on the 22d day of April, 1893, 
the court erred In amendlng said findtng of facts, and in flnding additlonal 
facts, against the objections of the Intarveners, after said term had passed, 
and orderlng the safne to be flled at the April term foUovping, to wit, on 
the 2d day of May, 1893." 

The eitors assigned by H. Kern & Son and Henry Kern and Mrs. Henry Kern 
are as follows: "(1) The court erred In rendering any judgmént against Mrs. 
Heni7 Eem and against Henry Kern, asheli-s of Emile Kern, or as légal 
représentatives of Emile Kern, inasmuch as they were; as such heirs, never 
made pàrUes to thèse proceedings. (2) The court erred In rendering any 
judgmént against said Mrs. H. Kern, as helr or légal représentative of said 
Ëmllé Kern, because tiiere were no proceedings conducted contradictorily 
with her In this cause. (3) The court eri^ In rendering judgmént against 
eald H. Kern and Mrs. H. Kern as one of the hoirs or légal représentatives 
of Emile Kern, because no évidence whatever was ofCered, nor is there any 
evldentîë whatever in the record, to show or establish that said Mrs. Kern 
Is the heir or one of the heirs of said Emile Kern, or that she is the légal 
représentative of said Emile Kern, or has in any manner accepted his suc- 
cession. (4) The coiirt erreà! in rendering judgmént against said Mrs. Henry 
Kecn, as heir or légal représentative of Eîmlle Kern, because plaintifiC does 
not aJlege that she Is the succession représentative of Emile Kern, or that 
she haa accepted his succession. (5) The court erred in rendering judgmént 
against said Mrs. H. Kern in solido with H. Kern & Son and H. Kern and 
Emile Kern, because, If sued as the heir, she could under no clrcumstances 
be condemned for more than her virile share. (6) The court erred in ren- 
dering a judgmént against said Mrs. H. Kern as heir or légal représentative 
of Emile Kern, because she could, imder no clrcumstances, be responslble 
for more than a virile share, and there Is no évidence to show the number of 
heirs. (7) The com-t erred In rendering any judgmént against Mrs. H. Kern 
as helr or légal représentative of Emile Kern, because no jury was impaneled 
to render a verdict, nor did she appear In said cause, nor was there any 
walver of any jury. (8) The court erred In rendering any judgmént in the 
cause, either against the said Mrs. Kern or against thé firm of H. Kern & 
Son, by reason of the f allure to make the succession of said Emile Kern, 
«r-^,the légal représentatives of said Emile Kern, parties; and, by reason 
of the fallure of the plalntlff to procure a walver of a Jury, In conséquence 
thereof the entire judgmént Is a nulllty." 

W. W. Howe, S. S. Prentiss, W. S. Benedict, John D. Rouse, 
and William Grant, for Shwartz & Sons. 

Percy Boberts and Bernard Titche, for Kern & Son. 

H. L. Lazarus, I. D. Moore, and J. N. Luce, for H. B. Claflin Co. 

Before FARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

FARDEE, Circnit Judge (after stating the facts). Although the 
record is so voluminons and, according to the brief and argument» 
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submitted, it fe bristling with. points of law, novel and otherwise, 
we find it necessary to consider two questions only. 

1. Henry Kern and Mrs. Henry Kern complain of a judgment 
against them as the légal heirs and représentatives of Enalle Kern, 
condemning them in solido to pay the claim of Claflin & Co. against 
Henry Kern & Son, when, as the record shows, they hâve had no 
day in court, no default entered against them, nor the verdict of 
any jury holding them liable. It appears they were brought into 
the case after hearing and submission upon an assertion that they 
were the sole heirs of Emile Kern, deceased, and by notice only 
that they were made parties to the cause, and that any judgment 
rendered in the case ehould be rendered for or against them as 
heirs representing Emile Kern. Article 120 of the Code of Prac- 
tice of Louisiana contains provisions as foUows: 

"If one against whom there wa« a cause of action die leaving one helr only, 
tlie suit shall be carried on against such heir as It would hâve been against 
tlie deceased. If the suit had already been brought against the deceased and 
he had not answered, it shall not be interrupted, but it shaU be continued 
against the helr by a more citation or notice seiTed on him to that effect 
within the delay for original citations according as the distance may be from 
his domicile to the court where the action has been brought. If, on the cou- 
trary, the deceased hâve two or more heirs the plaintlff may proceed per- 
sonally against each of them for the share which he inherits, if that share be 
sufflclently known and ascertalned by an inventory or partition, otherwlse 
they can only be sued each for a virile portion, that Is to say for an equal 
part of the debt dlvlding It In as many parts as there are heirs. If the suit 
had already been commenced against the deceased it shall be continued 
against his several heirs by citlng each of them separately as if there were 
only one; but judgment can only be given personaUy against each for his 
heresditary share or virile portion, as above provided." 

In the case in hand, the last provision quoted applies. Under 
that provision it was necessary to hâve cited each of the heirs of 
Emile Kern to answer the demand against them as heirs and légal 
représentatives of Emile Kern, giving them, and each of them, an 
opportunity to admit or deny heirship, or to make any other dé- 
fense Personal to Emile Kern, deceased, or to themselves, which 
the case might warrant. This appears perfectly clear, as the law 
of Louisiana is well settled that the heirs are not liable foi" the 
debts of their ancestor unless they shall accept his succession. It 
is also clear, from the provisions referred to, and other articles of 
the Louisiana Code of Practice, as well as the Civil Code of Lou- 
isiana, that judgment can only be given against heirs when found 
liable for the debts of their ancestors for their virile portions. See 
Code Pr. La. art. 113; Civ. Code, arts. 1426, 1427. The judgment 
complained of is erroneous, both because the parties condemned 
did not hâve their day in court, and because they were condemned 
beyond the limits allowed by law, if liable at aU. 

2. The case shows that after the attachment sued out in this 
case against Henry Kern & Son, and before final trial and judg- 
ment, the said Henry Kern & Son made a voluntary cession of 
their property to their creditors under the insolvency laws of Lou- 
isiana, that this voluntary cession prior ia final trial and judgment 
was brought to the attention of the court by suitable pleadings 



684 FBDEKAL REPOETEB, Vol. 60. 

both by A.' ghubxtz & Sons, inferveners, and by Henry Kern & 
Son, défendants, and thus the question is fairly presented on the 
record as to fce proper disposition of tlie attachment issned in the 
case. Âuthority to issue attachments in common-law causes in 
the circuit courts of the United States is foilnd in section 915 of 
the,Retised Statutes, which reads as foUows: 

"In common law causes In the circuit and district courts the plalntlfl shall 
be eutitled to simllai: remédies, by attachment' or othér process, agalnist the 
property of the défendant, which are now provided by the laws of the state 
in which such court Is held for the courts thereof ; and such circuit or district 
coiwts may, from time to tlme, by gênerai rules, adqpt such state laws as 
may be In forcé In the states where they are held in relation to atachments 
ôffld other procèsfii proTided, that slmllar preliminary affldavlts or proofs, 
and similar secnrity, as reqnired by such state laws, shall be first furnished 
by the party seeking such attachment or other remedy.", 

Were tbis section standing alone on the subject, a very strong 
argument could be made that, wherever attachments in the state 
Courts of Lquisiana are affected after issuance by matters arising 
und'çr other laws of the state, the circuit courts would be bound 
to give the same effect to such matters as would be given them 
in' the courts «ctf the state in similar cases, and therëfore that, 
#Jiére an attalchment would be stayed or dissolved by a subsé- 
quent cession under the insolvent laws prior to final judgment in 
tibiè state courts, the same effect would necessarily foUow in the 
çiçeuit courts of the United States. To make the matter clear, 
ixowever, that such effect is to be given, the act entitled "An act 
to tnake attachments which are made under process issuing from 
the courts of the United States confonn to the laws regulating 
such attachments in the courts of the states," approved March 
14, 1848 (9 Stat 214, and now substantially embodied in section 
933 of tiie Eevised Statutes), was enacted. That statute is as fol- 
lows: 

"That whenever, upon process Instituted In any of the courts of the United 
States, property shall hereafter be attached to satisfy such judgment as 
may be recovered by the plaintiff In such process, and any contingency oc- 
curs by which, accordlng to the laws of a state, such attachment would be 
dissolved upon like process pendlng in, or returnable to, the state • courts, 
then such attachment or attachments made upon process issuing from, or 
pending in, the courts of thé United States wlthin such state shall be dis- 
solved, the Inteiit and meaniilg of tliis act being to place such attachments 
in the courts of the states and the United States upon the same footing: 
provided, that nothing herein contained shall interfère wlth any exlstlng or 
future law giving priority in payments of debts to the United States." 

From this it is perfectly clear that attachments sued out of the 
circuit courts of the United States are placed upon the same foot- 
ing with regard to ail incidents tfaereto as like cases in the courts 
of the state. It is well settled in Louisiana that attachments 
issiled m civil cases give rise to no lien prior to final judgment, and 
the law of Louisiana is that, when there is a cession to creditors 
under the insolvency laws of the state, the court accepting the ces- 
sion shall order aU proceedings, as well against the person as 
against the property of the debtor, to be stayed, and that, after 
such cession and acceptance, ail of the property of the insolvent 
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dëbtor mentioned in tlie schedule shall "be fully vested in the cred- 
itora (see sections 1790, 1791, Rev. St. La.); and, further, that ail 
suits wMcli may hâve been brouglit anterior to tlie faUure shall 
be transferred to the court in which the insolvent debtor shall 
hâve presented his schedule, and shall be continued against his 
syndic. See Id. § 1816. The uniform construction of thèse laws 
in the courts of the state of Louisiana is to the eflect that ail attach- 
ments issued against the property of a debtor who thereafter 
makes a cession of his property under the insolvent laws are by 
opération of law perpetually stayed. See 1 Hen. La. Dig. "In- 
solvency," pt. 4, pp. 686-688, and cases there cited. 

The question iuvolved hère was presented to the circuit court of 
the United States for the eastem district of Louisiana in the case 
of LafoUye v. Carrière, 24 Fed. 346. It was there held — the circuit 
and district judges concurring — that the effect of the cession and 
proceedings thereon under the insolvent laws of Louisiana was to 
stay and practicaUy dissolve aU attachments then issued against 
the surrendering debtor, and against ail property surrendered in 
the state court by the direct opération of the state laws, and in 
the national courts by the force of section 933, Rev. St. The same 
question was presented to the suprême court in the case of Tua 
V. Carrière, 117 U. S. 201, 6 Sup. Ct. 563, and that court said, 
throùgh Mr. Justice Woods : 

"It is not disputed that If the insolvent law of Louisiana was a valid law, 
and the surrender made by the surviving partners of the dissolved firm of 
A. Carrière & Sons was a valid surrender of the effects of the firm, the at- 
tachment of the plalntiff was rightfuUy dissolved. For, under the law of 
Louisiana, the efïect of a cession of property by an insolvent person is to 
dissolve ail attachments which hâve not matured into judgments. Code Pr. 
art. 724; Hanna v. His Creditors, 12 Mart. (La.) 32; Fisher v. Vose, 3 Rob. 
(La.) 457; CoUins v. Duffy, 7 La. Ann. 39. And, by section 933 of the 
Revised Statutes of the United States, an attachaient of property upon pro- 
cess instituted in any court of the United States is dissolved when any con- 
tingency oecurs by which, according to the law of the state where the court 
is held, such attachment would be dissolved upon the process instituted in 
the courts of said state." 

The opinions in thèse well considered and adjudicated cases in 
the circuit and suprême courts of the United States, which wouJd 
ordinarily settle the matter, are attacked with much plausibility 
by the défendants in error (Tua v. Carrière, as obiter) urging that, 
as a matter of fact and law, attachments sued ont of the courts of 
Louisiana, and not merged in final judgments, are not dissolved by 
opération of law, but merely stayed in the courts of the state when 
the debtor makes a voluntary cession under the insolvent laws 
of Louisiana, and the proper proceedings are had and the proper 
orders are made in the court accepting the cession. This conten- 
tion was presented to the leamed judge of the circuit court, who 
disposed of it, in his opinion on the motions for a new trial and 
for dissolving the attachment (which opinion was made by référence 
to part of the "Opinion, Findings of Fact, and Conclusions of Law" 
found in the transcript), as foUows: 

"But it is urged on the part of the plaintiff, there is no provision of the 
Xouisiaua law which dissolves the attachment and destroys the lien; that the 
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obstacle to the attachment In the state court is that the suit of the attaching 
ereditor Is stayeds and he 1)^,8 an attachment, but he is slmply prevented from 
«nforclng it, and that there Is no sçch obstacle in the United States courts, by 
reason of their beîng estàbllshed under a distinct soverelgnty, and that hère 
the a-editor, havlng no sueh Impediment, can proceed and make his inchoate 
or conditional lien or privilège absolute. The answer to this is the statute. 
By Its declai'ed intent, the créditer with an attachment in the United States 
court must be put on the Bame footing wlth the créditer with an attachment 
in the courts of the state. In thèse last the credltor's attachment is perpet- 
ually stayed. It foUovs that somehow in the courts of the United States it 
must be aiso rendered inoperative, and, since the créditer hère may proceed to 
judgment in order to prevent the inequality whlch the object of the statute 
was to prevent, he must proceed hère with the attachment dissolved. In 
other words, itis only by dissolvlng the attachment In this court that the 
e4uality of rights of the créditons can be preserved." 

With thèse views we entirely concur. 

Défendants in error furtker contend that nedther the interveners, 
Shwartz & Sons, nor the défendants^ Henry Kern & Son, hâve any 
interest or righit to suggest or plead the insolrency proceedings, 
and that no syndic representing the creditors of Henry Kern & 
^n (which syndic, it is said, is the real party in interest) has ap- 
peared in the case. This contention was sustained in the lower 
cpilrts so far as the défendants, H. Kern & Son, were concemed, 
but rejected as' to the interveners, "because the said interveners 
were parties to the cause, and hâve an interest in the dissolution 
of the attachment sufiBcient to make them parties to the litigation 
ôî this question," It seems clear that if the rights of the inter- 
veners are favorâbly afifeeted or determined by any fact outside of 
the record, they must hâve a clear right to plead such fact. As 
tô H. Kern & Son, défendants in the court below, the reason given 
why they shouÏ4 not be allowed to plead a fact which would defeat 
an attachment run against them is that, by reason of their insol- 
veûcy in the state court, they are civilly dead. As the plaintiffs 
in thè court below are demanding a judgment against H. Kern 
& Son, and this notwithstanding the well-lmown insolvency pro- 
ceedings of the state court, we think they are not in a position to 
maintain, nor dan we agrée, that Henry Kern & Son are civUiter 
mortuis. Asidé from ail this, it is to be noticed that the insol- 
vency proceedings in the ëtate court were called to the attention 
of the court by the intervention of the provisional syndic, and that, 
although the said provisional syndic has since disappeared from the 
case, he has left of record in the cause, beyond dispute, the fact that, 
prior to the final trial and judgment in the court below, Hemy 
Kern & Son did make a cession under the insolvency laws of Loui- 
giana which was accepted in the-proper court of the state. The 
fir^t conclusion-iOf law found by the circuit court is that the attach- 
ment was dassolyed by the insolvency proceedings in which the 
défendants mad^, and the proper court accepted, a surrender of ail 
their property. It is apparent that the omission to carry this 
conclusion, into the judgment so as to make it effective was inad- 
vertent, and should be corrected in the judgment given in this 
court. The attachment dissolved, the court has neither interest 
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nor jurisdiction to inquire into the ownersMp of the property 
attached, and the intervention of Shwartz & Sons naturally falls. 

The judgment of the circuit court should be reversed, with costs 
to be adjudged against the H. B. Claflin Company, and the cause 
remanded, with instructions to dissolve the attachment against H. 
Kern & Son at their costs, and as of date December 6, 1892, and 
to dismiss the intervention of A. Shwartz & Sons at their costs, 
but without préjudice to any right the défendants, H. Kern & Son, 
or the syndic of the creditors of H. Kern & Son, insolvents, may 
hâve in or to or arising out of the forthcoming bond given by inter- 
veners in the case; and to otherwise proceed in the cause as law and 
justice may seem to require, but not inconsistent with the views 
expreesed in this opinion, and it is so ordered. 



POWBLL V. TJNITED STATES. 

(Circuit Court, M. D. Alabama. February 19, 1894.) 

No. 89. 

United States Marbhals—Deputies— Compensation— Action fok. 

Rev. St. c. 16, on the subject of fées, provides for fées to United States 
marslials, but not for fées to deputies. Section 841 provides for a proper 
allowance to their deputies, which "shall in no case exceed three-foUrths 
of the fées and émoluments received and payable for the services ren- 
dered" by such deputies. Section 787 requires the marshal to «xecute 
ail precepts dlrected to hlm; and, In practlee, the accounts of the dep- 
uty for services rendered go into the account of the marshal as vouehers 
for money paid out by him in the exécution of process, and are so al- 
lowed by the courts. Held, that a deputy marshal is not an offieer of the 
United States, and cannot maintaln a suit against it for services rendered. 

At Law. On demurrer. Pétition of John W. Powell to rocover 
of the United States compensation for services rendered by him as 
a deputy marshal. 

George H. Patrick, for petitioner. 
Henry D. Clayton, for the United States. 

BEUCE, District Judge. The first question raîsed by the de- 
murrer to the plaintiff's pétition is: Can a depnty marshal main- 
tain a suit against the United States for compensation for services 
rendered as such deputy marshal? The proposition of the counsel 
of the government upon the demurrer is: That there is no privity 
between the deputy marshal and the government, and that his rela- 
tion, or rather his want of relation, to the government is such that, 
whatever his relation to the marshal and his remedy against him 
may be, he cannot maintain a suit for services rendered under an 
api)ointment as deputy marshal against the government of the 
United States. The petitioner, in reply to this view, brings to the 
attention of the court the statutes bearing upon the subject, and in- 
aists that thèse statutes show that the deputy marshal is, in con- 
templation of the law, an oiïicer of the United States; that his serv- 
ices are rendered for the United States, are accepted by the United 
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States, and that the United Stdtes is therefore liable directly to him 
for compensation for same, and under act of March 3, 1887, he can 
maintaln suit for Ms compensation, as he seeks to do in this case. 

A brief examination of the ^tatutes upon this subject is necessary. 
The marshal appoints one or more deputies. Rev. St § 780. The 
deputy takes oath of office, but does not give bond, as the marshal 
does, tô the United States. Section 783. The marshal is required 
to attend the sittings of the courts, and to exécute ail lawful precepts 
directed to him, and issued under the authority of the United States. 
Eev. St. § 787. Chapter 16, on ttie subject of fées, pro-ddes for mar- 
shal's fees, but not for fées to deputies. The marshal is the execu- 
tive offlCer of the court, the precepts of the court are directed to 
him, and he exécutes process himself in person, or through his depu- 
ties. The deputy obtains the process from the marshal, exécutes it 
in the name of the marshal, and so makes his return, and he is paid 
for his services by the marshal. Section 841, Kev. St., provides 
compensation for the marshal "and a propér àllowance to his depu- 
ties," and says: 

"The àllowance to any deputy shall In no case exceed three fourths of 
the fées and émoluments received or payable for the services rendered by 
him, and may be reduced below that rate by the attorney-general whenever 
the i;etiirns show such rate ta, ^ uureasonable." 

With thé;],imitatiôn that He, the deptity marshal, is not to receive 
more, tl^an threç-fourths of tHe fées received or payable for the serv- 
ices rendeï'ed by him, he may hâve any contract with the marshal 
for hié compensation which they may see fit to make; but the fées 
go to the marshal, whether ea,i*ned by him in person or by deputy. 
The accojints of the deputy for services rendered go into the account 
of the marshal as vouchers for money paid out by him in the exécu- 
tion of process, and are so presented and aUowed by the court, and 
auditéd by the accounting bfflcers of the treasury department at 
Washington. A System has grown up under the statutes for the 
keeping, rendering, and auditing of accounts of marshals, and of 
other oflficers of the courts, and the act of March 3, 1887, did not 
change this System. The act did not croate new causes of action, 
but only made the govemment suable upon existing causes of action, 
and was not intended to change the System of keeping the accounts 
of this class of public oflicers. If the contention of the petitioner 
be correct, then accounts of every person, not only acting as deputy 
marshal, but persons who had, for instance, furnished the marshal 
teams and vèhicles for transpOrtation to serve process, would hâve 
a charge again^t the govemment, for vs'hich they could maintain 
suit. The clerks in the marshal's office, and ail persons for whom 
vouchers for moneys paid are presented by the mafshal for àllow- 
ance, would ail hâve claims against the govemment, for which 
suit might be maintained. 

We bave seen that the statute provides fées for the marshal, not 
for the deputy, and it may be noted that in section 841 the lan- 
guage is: 

"The àllowance to any deputy shall in no case exceed three fourths of the 
fées ahd émoluments received or payable for the services rendered by him." 
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Not that the fées are payable to the deputy; tliat is not the word 
of the statute, and the language employed seems to exclude such 
an idea. The most that can be said is that the deputy bas an in- 
terest in the fées of the marshal, and the limitation of three-fourths 
to the deputy (one-fourth going to the marshal, doubtless in consid- 
ération of his responsibility) may be reduced by the attorney-gen- 
eral, showing that in contemplation of the law there can be no 
severance or division of interest in the fées between the marshal 
and his deputies for which each can severally make claim, but the 
fées (the fées and émoluments of the office) go to the marshal, and 
he is provided with an allowance from which he pays his deputies 
for their services. It seems clear from a considération of the stat- 
utes on the subject, and the manner in which the accounts of the 
marshal are made up and settled by the accounting oflficers of the 
treasury department, that the deputy marshals are not employed 
by the government, and hâve no contract, either express or implied, 
with the United States in virtue of which they can maintain suit 
for services rendered in the exécution of process. 

Passing now from the statutes to the decided cases, it doea not 
seem that any of them sustain the position hère taken by the pe- 
titioner. The case of U. S. v. Strobach, 48 Fed. 902, is relied on to 
show that a deputy marshal is an officer of the United States, but 
the question there was as .to whether he was indictable for the prés- 
entation of a false account for services, and not the question in- 
volved in this case. Even if a deputy marshal may in some sensé 
be called an ofQcer of the United States, he is not a salaried offlcer, 
and is paid not more than a flxed proportion of the fées of the mar- 
shal earned by Mm, the deputy. The case of Fitzsimmons v. U. S., 
4 C. C. A. 589, 54 Fed. 812, relied on by the petitioner, was an ac- 
tion by the United States against the marshal and the sureties on 
his offleial bond, in which it was held that a "United States marshal, 
in his character as a disbursing offlcer of the government, is not 
entitled, as between himself and the government, to crédit for un- 
paid disbursements, or for services rendered and fées earned by his 
deputies, unless he has paid for the same." 

Some other questions were passed upon in the case, but those are 
not the questions in the case at bar at ail, and there is nothing in 
the opinion of the court that supports the contention of the peti- 
tioner hère. It is not deemed necessary to refer hère to other cases 
cited by the plaintifE's counsel. The case seems to fall within the 
influence of the gênerai rule stated in Anson on Oontracts, at page 
774, thus: "A person who is not a party to a contract cannot be 
included in the rights and liabilities! which the contract créâtes, so 
as to enable hîm to sue or be sued upon it." The suprême court of 
the United States said in the case of U. S. v. Meigs, 95 U. S. 748, 
where the court was considering a claim of a deputy clerk of the 
United States court: "It is very difficult to see how this deputy 
clerk can be called an employé of the government at ail." So, in 
the case at bar, it is difiQcult to see how a deputy marshal can be 
caUed an employé of the government at aU, or that he is more or 
v.60F.no.5 — 44 
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other than an employé of the marshal. The counsel for the govern- - 
menthafve cited many cases in support of their contention, among 
whieh are: U. S. t. Meigs, supra; U. S. v. Driscoll, 96 U. S. 422; 
Wallace V. Douglass, 103 N. C. 19, 9 S. E. 453; BoUin v. Blytlie, 46 
Fed. 181, and other cases more or less in point; and the conclusion 
reaclied is that a deputy marslial cannot main tain a suit against 
the United States for services rendered. Other questions were 
argued at the hearing, but it is not necessary to pass upon them in 
this case. The demurrer of the government to the pétition of the 
plaintifC is sustained. 



HIOKS et al. v. NATIONAL LIFB INS. CO. 

(Carcult Court of Appeals, Second Circuit February 27, 1894.) 

No. 70. 

1. Insuhancb— CoNTRACT— What Law Govekns. 

A Vermont corporation dld business as a life insUrance company In 
the State of New Yorli, havlng an office and an agent in New York city. 
A résident of New Jersey effected inSurance in such company by deliver- 
ing, tlirough bis agent, an application to its gênerai agent in New ïorli, 
and recelying the policy there from such gênerai agent. 'Held, that the 
contract of Insurance was a New York contract, and sùbject to the laws 
of that State as to forf eiture for nonpayment of premiums. 

8. Samb— FoRPEiTCBB— Nonpatment op Premiums— NoTrcE— Time. 

Laws N. Y. 1877, c. 321, prohibits the forfeiture of llfe Insurance poli- 
cies for nonpayment of the premiums when they fall due, unless the in- 
surer shall mail to the assured a notice of the amount of the premium 
due, wlth other partlculars, in whlch case the policy shall be vold for 
fallure to pay within 30 days after the notice is malled, with a proviso 
that the Insurer may serve such a notice on the assured "at least thirty 
days prior to the day when the premium Is payable," In which case 
default on that day wlll avold the policy, according to Its conditions. 
On November 2, 1891, an insurer malled to one of its policy holders a 
notice that hls premium would be due December 2, 1891, and that non- 

• payment on that day would avoid his policy. Beld, that the notice was 
Ineffectuai, for the day of mailing Is to be excluded, in the computatlon 
of tlme, and hence it was not malled 30 days prior to the day when 
the premium fell due. 

8. SAMB — SUBBENDBK OP POLICT. 

An Insurance policy had been pledged as collatéral seeurity for a loan. 
After the death of the assured, his executors tendered to the créditer 
the amount of the loan, wlth interest, and demanded the policy. He 
refused to dellver it up, and the Insurer, with full knowledge of thèse 
facts, procured a surrender of the policy from the créditer to Itself. 
Eeld, that the tender extlngulshed the creditor's tltle to the policy; and, 
as the insurer acqulred by the surrender no greater rlghts than he had, 
it Is llable to an action at law on the policy by the représentatives of 
the assured. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by Horace L. Hicks and Henry W. Taft, executors of 
Walter Eae, against the National Life Insurance Company. The 
trial court directed a verdict for défendant, and the plaintiffs bring 
error. 
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The plaintiffs in error were the plaintlffs in the court below, and brought 
the action to recover the amount of 10 endowment bonds, in substance 
policios of insurance, for $1,000 each, issued by the défendant March 2, 1888, 
payable a.% the expiration of 20 years to Walter Eae, or, in case of his 
death before that time, to his légal représentatives, in 60 days after présen- 
tation of satisfactory proofs of his death. Rae died December 10, 1891. 
Proofs of his death were duly served upon the défendant, and the 60 days 
having expired, and payment been refused by the défendant, the suit was 
brought. It was alleged in défense that the policies had become forfeited 
and void, according to their conditions, by reason of the nonpayment of 
installments of annual premiums which became due and payable upon the 
2d day of December, 1891. Evidence was introduced by the plaintifCs upon 
the trial for the puriiose of showing that there had been a course of pre- 
vious dealings between the défendant and the assured which amounted to a 
walver of strict performance of the condition, and authorized the assured 
to suppose that payment of the premiums within a reasonable time after 
the day of payment would be satisfactory to the défendant. The plaintiffs 
also Insisted that there was not a forfeiture of the policies, because the de- 
fendant had not complied with a statute of this state enacted in 1877, which 
déclares that no Ilfe insurance company doing business in the state of New 
ïorlt shall hâve power to forfeit any policy thereafter issued, by reason of 
nonpayment of any annual premium or interest, or any part thereof, except 
as follows: "Whenever any premium or interest due upon any such policy 
shall remaln unpaid when due, a written or printed notice stating the 
amount of such premium or interest due on such policy, the place where 
said premium or Interest should be paid, and the person to whom the same 
is payable, shall be duly addressed and mailed to the person whose life i» 
assured, or the assignée of the policy, if notice of the assignment bas been 
given to the company, at his or her last known post-office address, postage 
paid, by the company, or by an agent of such company, or person appolnted 
by It, to coUect such premium. Such notice shall further state that unless 
the said premium or Interest then due shall be paid to the company, or to 
a duly appointed agent or other person authorized to coUect such premium 
within thirty days after the mailing of such notice, the said policy and 
ail paymcnts thereon will become forfeited and void. In case the payment 
demanded by such notice shall be made within the thirty days limlted 
therefor, the same shall be taken to be in full compliance with the require- 
ments of the policy in respect to the payment of said premium or interest, 
anything therein contained to the contrary notwlthstanding; but no sucb 
policy shall in any case be forfeited or declated forfeited or lapsed until the 
expiration of thirty days after the mailing of such notice. Provided, how- 
ever, that a notice stating when a premium will fall due, and that, if not 
paid, the policy and ail payments thereôn will become forfeited and void, 
served in the manner hereinbefore provided, at least thirty, and not more 
than sixty days, prier to the day whfin the premium Is payable, shall bave the 
same effect as the service of the notice hereinbefore provided for." At the 
time of Issuing the policies, and from thence until after the death of the 
assured, the défendant was doing business as a life Instu-ance company in 
this state, and had an agent and an otfite at the city of New York. The as- 
sured was a résident of New Jersey, and effected the instffance by delivering 
through his agent an application at New ïork clty to the gênerai agent of the 
défendant, and receiving the policies there from the gênerai agent. On the 
2d day of November, 1891, the agent of the défendant mailed at New 
ïork city a notice properly addressed to the assiu-ed at his place of rési- 
dence, which was as follows: 

"You are hereby notified that a premium of $116 will fall due De- 
cember 2nd, 1891, on contract No. 31756/60 & 31803/7 issued by the 
National Life Insurance Company of Montpelier, Vt., provided ail pre- 
vious premiums hâve been paid and said contract is otherwlse in force, 
and that, unless the premium is paid when due, the policy, and ail pay- 
ments thereon, will become forfeited and void. This notice will not 
affect the provisions in said contract for 'cash surrender value,' 'extended' 
or 'paid-up' insurance. This premium is payable at the home office, but, for 
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the conrenlence of the assnred, payment may be made, on or before the day 
when due, by cun-ency, draft, check, or post-office order, to 

"Joseph Wells, General Agent, 
,"151 Broadway, New York." 

It also appeared upon the trial that, at the time of the deàth of the assured, 
one Wells held the polides by an asslgnment made to him in July, 1891, 
as collatéral seciirity for a loan made by him at that tlme to the assiired. 
After the death of the assured, his executors tendered to Wells the amount 
due upon this loan, and tendered to the défendant the amount due it for 
unpaid premiums upon the policies. Wells, however, refused to accept the 
tender, and, for a considération paid to him by the défendant, surrendered 
the policies to the défendant. The défendant knew at the time that the 
plaintifCs had tendered to Wells the amount due on the loan. At the close 
of the évidence the trial judge directed the jury to render a verdict for the 
défendant, and granted the plaintiffa an exception. Error is assigned of 
this ruling. 

Kaphael J. Moses, Jr., for plaintiffs in error. 
I. Newton Williams, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLAOE, Circuit JUDGE, after stating the facts as above, de- 
livered the opinion of the court. 

We do not deem it necessary to consider the question whether 
the évidence respecting the prier course of dealings between the 
assured and the insurer was sufiQcient to authorize a ânding by 
the jury that strict performance of the condition for the payment 
of the premiums had been waived. We think the statutory con- 
ditions had not been fulfllled which were an indispensable pre- 
liminary to the right of the défendant to treat the policies as 
forfeited; and, this being so, the plaintiffs were entitled to en- 
force the policies, whether there had or had not been a waiver. 

If any authority were needed for the proposition that a policy 
appliéd for in New York, delivered there, and the premiums paid 
there, is a New York contract, notwithstanding it is signed and 
issued by the insurer in another state, the référence is supplied 
by the case of Assurance Soc. v. Cléments, 140 U. S. 226, 11 Sup. 
et 822. The delivery of the policies in the présent case was 
made in New York city to an, agent of the assured, and, in légal 
effect, was as if the assured had been personally présent, and 
reeeived them. Then, and not before, the policies took effect. 

The policies, being New York contracts, were, of course, dom- 
inated by the statute respecting forfeitures, as completely as 
though the statutory conditions had been explicitly incorporated 
in them. The adjudications of the highest court of the state 
treat it as one which must be strictiy interpreted in favor of 
the assured, and hold that the défense of a forfeiture through 
nonpayment of premium is not availing to an insurance company, 
if there has been any departure on its part from the provisions 
of the statute in regard to notice. Carter v. Insurance Co., 110 
N. Y. 15, 17 N. E. 396; Phelan v. Insurance Co., 113 N. Y. 147, 
20 N. E. 827; Baxter v. Insurance Co., 119 N. Y. 450, 23 N. E. 
1048; McDougaU v. Assurance Soc, 135 N. Y. 551, 32 N. E. 251; 
De Frece v. Insurance Co., 136 N. Y. 144, 32 N. E. 556. The stat- 
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ute déclares, in substance, that no policy shall be forfeited for 
default in the payment of premium unta a notice shall bave been 
serTed by mail upon the assured, calling bis attention to the day 
wben a payment bas f allen or wûl f ail due, and to tbe consé- 
quences of a default. The notice must state that, unless the pre- 
mium shall be paid within 30 days after the mailing of the no- 
tice, the policy will become void. The intention is obvious, from 
the language, that the person insured shall hâve 30 days -within 
which to make payment and save forfeiture after the mailing 
of tbe notice. The policy cannot be forfeited "until tbe expi- 
ration of tbirty days after the mailing of such notice." The 
proTiso authorizing an advance notice to be given is not intended 
to curtail the privilège of tbe assured, but gives the Insurance Com- 
pany the option of serving the notice with the same effect as 
though served subsequently to a default; but it provides that 
this notice shall be served at least 30, and not more than 60, days 
prior to the day wben the premium is payable. 

The notice in the présent case, having been given before the 
time when the premium was payable by the contract, should 
bave been served at least 30 days prior to the 2d day of Decem- 
ber. If, according to the meaning of the statute, the mailing of 
that notice upon the 2d day of November was not a notice of 
at least 30 days, the notice was insufflcient. It bas always been 
the rule in !New York, in applying statutes in wbich a computa- 
tion of time is to be made from the day on which an act is to 
be done, to exclude the day. Thus, in Small v. Edrick, 5 Wend. 
137, the statute was that a notice should be served "at least 
f ourteen days before the flrst day of the court," and the notice 
was served on tbe 9tb day of November, the 23d day of the 
same month being the flrst day of the court; and it was beld 
that this was a notice of only 13 days. ''When the period allowed 
for doing an act," says Mr. Chief Justice Bronson, "is to be reck- 
oned from the maldng of the contract or the happening of any 
other event, the day on which the event happened may be re- 
garded as an entirety, or a point of time, and so be excluded 
from tbe computation." Comell v. Moulton, 3 Denio, 16. The 
principle of computation is thus expressed in Sheets v. Selden's 
Lessee, 2 Wall. 177. 

"The gênerai current of the modem autboritles upon the Interprétation 
of contracta, and also of statutes, where time is to be computed from a par- 
ticular day or a particnlar event, as when an act Is to be performed within 
a specified period from or after a day named, is to exclude the day thns 
designated, and to include the last day of the specified period." 

Excluding, as must be done according to the authorities, the day 
of mailing in the computation in the présent case the notice 
was served by the défendant 29 days, and not "at least thirty," 
prior to the time when it should bave been in order to eflectuate 
the forfeiture. The défendant is in no better position than it 
would be if no notice had been maUed. 

It is insisted for the défendant in error that the trial judge 
should bave directed a verdict for the défendant because, the 
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policies haying been pledged to Wells and by him surrendered 
to the detodant, the plaintififs could not maintain an action at 
law for tlie .monejB due npon them. There is no merit in this 
position. 1 llpon the tender to Wells of the ampunt due Mm npon 
the loan fok* which he held the policies as collatéral his title 
was extinguished and immediately vested in the plaintiffs, and 
he woulid hâve been liable for the value of the policies in an action 
of conversion. The défendant acquired no better rights by obtain- 
ing a surrender from Mm, with knowledge of the facts, than he 
himself had. Talty t. Trust Oo., 93 U. S. 321. The judgment i& 
reversed. 



PBNNSYIiVANIA R. CO. v. REED. 
(Circuit Court of Appeals, Second Circuit February 27, 1894.) 

No. 72. 

1. Bailboad CoutTANiKS— Iwjuriks to Passenoers — Négligence— Evidence. 

In an action for personal tojurles It appeared that plalntlff attempted 
to board a movlng train whlle she was Incumbered with luggage, and 
tbat when she was about to step from the car step to the platform the 
brakemàn, apparently Intendlng to asslst her, pushed her so violently 
that Bhe fell to the platform. She testifled that she was standing on 
one f pot on the step at the tlme, holding to the rail at the side and 
abont to ralse the other foot to the platform. The brakemàn' denled the 
wholé transa:ctlon. Held, that It was a question for the jury whether 
the plalntlff had safely established herself on the car steps, or whether 
the Interférence of the brakemàn was neeessary to assist her In so 
dolng. 

2. SaMB— GONTRIBCTORY NbgMGENCK 

Bven though It was négligence In plalntlff to attempt to board the 
train whlle in motion, If she had established herself safely on the car 
Btep the Interférence ol-the brakemàn was unnecessary, and there was 
no eontributory négligence on her part to de^eat her right to recover for 
négligence or undue violence on hls. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Action by Martha Eeed against the Pennsylvania Kailroad Com^ 
pany. There was judgment for the plainttfiE below, (56 Fed. 184,) 
and défendant brings error. 

Henry G. Ward, for plaintifE in error. 
George H. Pettit, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judgea. 

WALLACE, Circuit Judge. This is a writ of error brought by the 
défendant in the court below to review a judgment for the plaintiff 
entered Upon the verdict of a jury. Of the errors assigned, those 
only hâve; been relied on in argument by counsel for the plaintiff 
in error wMch are alleged to hâve been committed by the trial judge 
in refusing to direct a verdict for the défendant, and in his instruc- 
tions to the jury. The action was brought to recover damages for 
Personal injuries sustained by the plaintiff while she was entering 
a passenger car of one of the def endant's trains. The complaint 
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alleged that, while she was attempting to get on 'ooard, "one of 
the defendant's brakemen carelessly, negligently, wrongfully, and 
violently pushed the plaintiff in such a manner that she was thrown 
down on the car, and received severe injuries." It appeared upon 
the trial that the plaintiff had purchased a ticket at Christiana 
which entitled her to a passage upon the train to Parkesburgh. As 
she approached to take passage the train started, but she neverthe- 
less attempted to get on board. She was carrying a satchel, an ac- 
cordion box, and a parcel. According to her testimony, while she 
was upon the car step, and about to step upon the rear platform, 
the trainman standing at the side of the car, apparently intending 
to assist her, pushed her with such violence that she fell upon the 
platform. She testifled as follows: 

"When I was In the act of standing up, holding on the rail at the right 
hand, and standing on one foot, the left foot was already ralsed to make 
the second step, and just then I suppose he thonght I would fall off, and, 
in his way to assist me, he gave me a gouge In the back. I came rlght 
down." 

Her testimony also tended to show that, in falling, she struck 
upon the accordion box, and received internai injuries. At the 
close of the testimony the défendant requested the court to direct 
a verdict in its favor, upon the ground that the plaintiff was guilty 
of contributory négligence. This request was denied, and an ex- 
ception granted. The trial judge instructed the jury that there was 
no question of contributory négligence in the case; that if the plain- 
tiff was thrown down by the moving train she had no right of 
action; but if the trainman pushed her with some undue violence, 
more than was necessary to properly assist her in boarding the 
train, and she was injured in conséquence of that, the défendant 
was liable. The défendant excepted as follows: 

"To so much of the charge as séparâtes the act of the plalntlfC getting on 
the moving train from the act of the brakeman pushlng her, on the ground 
that the whole transaction Is a single one, and should be considered. to- 
gether, and that contributory négligence is Imputable to the plaintiff from 
the beginnlng to the end." 

The évidence for the plaintiff was consistent with two théories of 
the facts. It was such as to warrant a finding by the jury that the 
plaintiff had not succeeded safely in establishing herself upon the 
steps, and was in danger of falling off when the trainman inter- 
vened; or to warrant the conclusion that she was safely upon the 
steps, and there was no occasion for the interférence of the train- 
man. Upon the first of thèse two théories, the question of the con- 
tributory négligence of the plaintiff was an important one. Upon 
the second theory, it was not The trial judge assumed that the 
plaintiff was guilty of négligence in attempting to board the train, 
under the circumstances of the case. The évidence indicated that 
she attempted to do so while the train was in motion, and whUe 
she was incumbered with luggage. It also indicated that, while 
she was clinging with one hand to the railing of the car, and at- 
tempting to swing herself up the steps, the trainman, supposing that 
she needed assistance, and intending to assist her, used less care 
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than tt^as necessary in doing so, and pushed her wilh such force 
that sliè fell upon the platfonn. If the testimony authorizea the in- 
ference that there was not any need of assistance, it certainly au- 
thorized the contrary inference; and the jury would hâve been 
justifled in flnding that the trainmàE, in what he did, was trying to 
save her from the périls of her own iînprndenee. Upon this theory 
of the case, it cannot be doubted that it was the duty of the train- 
man to endeavor to assist her. It woold hâve been the duty of any 
person to do so, as an act of common hunianity, even though such a 
person were a étranger. If the plaintiff was injured in conséquence 
of the négligence of the trainman while he was performing a duty 
which her own négligent cbnducthad imposed upon him, her nég- 
ligence was a contributory cause of the injùry, and she was not 
entitled to recover. The jmle thati contributory négligence on the 
part of the plaintifif wiH not disentltle the plaintiff to recover, if it 
appeàlrs that the defeûdànt might, by the exercise of reasonable 
care and prudence, havè àvoided tte conséquences of the plaintiff's 
négligence, is not fairly applicable to such a state of facts. That 
rule is but the stateme^t, in another fonn, of the proposition that 
antécédent misconduct or négligence On the part of the plaintiff, 
such as cOuld not havëhàd any iïifluence upon the cbnduct of the 
défendant, will not defeat a recotery for injuries inflicted by the im- 
médiate négligence of |he défendant. It is a misuse of terms to 
speali 6t such négligence as contributory négligence. The true 
meaning of the rule is best understciod by a référence to some of the 
adjudged cases in which it has beên declared. One of the earliest 
cases i^ Davies v. Manfl, 10 Mees. & W. 546. In that case an ani- 
mal which had been left fettered in the highway was run over 
by the dèîendant's wagon, which, without its driver, was proceeding 
along the highway. The court held that, although it was an 
illégal act on the part of the plaintifif to put the animal on the 
highway, still, unless its being there was the immédiate cause of 
thè accident, the plaintiff was entitled to recover. In Austin v. 
Steamboat Co., 43 N. Y. 75, the plaintiff's vessel had been negligently 
run aground near the chafljiel of a navigable river, and subsequently 
the defendant's vessel, while navigating that part of the river, was, 
by the carelessness of those in charge, brought into collision with 
the grpupded vessel. lit was held that the fact that the injured 
vessel was negligently where it ought not to hâve been was no dé- 
fense against the négligence of those navigating the colliding vessel. 
The court, referring to the argument that the plaintiff's négligence 
contributed to the injury, said: 

"Négligence nrast be proxlmate and, not remote. It must be a nesligenco 
occurring at the time that ' the accident happened. Notwithstanding the 
prevlous négligence of the plaintiff, if, at the time when the injury was 
committed, It might have beeû avoIded by the défendant by the exercise of 
reasonablfi care and prudence, an action ; will lie for the Injury." 

In Eadley v. Eaîlway Ck»., L. E. l.App. Cas» 754, the plaintifls had 
negligently obstructed a railwây siding belonging to them, but used 
both by them and the défendant, and the defendant's engineer, 
discovering that there was an Obstruction, stopped his engine, 
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backed, and then, without attemptîng to ascertain the cause, werit 
ahead, with the view to remove the obstruction by force, thereby 
injuring the plaintiffs' property. The court held that there was a 
question for the jury whether, although the plaintlfifs had been 
guilty of négligence, the défendant might not hâve avoided the 
accident by the exercise of due care and diligence. In Coasting 
Co. V. Toison, 139 U. S. 551, 11 Sup. Ct. 653, the plaintiff was injured 
by the violent striking of the defendant's steamboat against the 
plaintifE's wharf, and it was insisted that, notwithstanding the 
négligence of the défendant, the plaintiff could not recover because 
he was standing in a dangerous position upon the wharf. The 
court said: 

"The jury might well he of opinion that while there was some négligence 
on hls part in standing where and as he did, yet the offlcers of the boat 
tnew Just where and how he stood, and might hâve avoided him if they had 
Tised reasonable care to prevent the steamboat from striking the wharf with 
unusual and unnecessary violence. If such were the facts the defendant's 
négligence was the proxlmate, direct, and efficient cause of the injury." 

Thèse adjudications, and many more that might be cited, are but 
the applications, under varying circumstances of f act, of the doctrine 
tersely stated in Williamson v. Barrett, 13 How. 109, as foUows: 

"A man is not at liberty to cast himself upon an obstruction whtch has 
been made by the fault of another, and avail himself of it, if he does not 
use common and ordinary caution to avoid It. One person being in fault will 
not dispense with another's using ordinary care for himself." 

The learned trial judge apparently assumed that, although the 
plaintiff had been négligent in attempting to board the moving train, 
she had succeeded, and was safely on the car, and the interférence 
of the trainman was obviously unnecessary. In that vlew of the 
facts, any oîfBcious interférence with her by the trainman was un- 
justifiable, and the défendant was responsible for any injuries which 
the plaintiff received by his misconduct, notwithstanding her anté- 
cédent négligence. Thè plaintiff, although, according to her testimony, 
she supposed the trainman intended to assist her when he pushed her, 
did not know what his motive was. The trainman, in his testimony, 
denied the whole transaction. Because the évidence in the case was 
sufficient to authorize the jury to find that the facts were as they were 
thus assumed to be, the instruction which had been requested to di- 
rect a verdict for the défendant was properly refused, and the in- 
structions given to the jury by the trial judge were not obnoxious 
to the exceptions taken by the défendant. If an instruction had 
been requested for the défendant that the plaintiff was not entitled 
to recover if the jury found that the trainman carelessly injured the 
plaintiff, while attempting to assist her when she was in danger of 
falling off the steps of the car, because her own carelessness was 
a contributory cause, the refusai to give such an instruction would 
hâve been error. So, too, had the défendant excepted to so much 
of the charge as instructed the jury that plaintiff was entitled to 
recover if the brakeman pushed her with "more force than was nec- 
essary to properly assist her on the train;" and the court had there- 
upon failed to qualify the charge with the further statement that 
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they miMt be further satisfiéd that the force uâed wais more than a 
reasonàbly prudent man wotild hâve used under the cireumstances, 
the exception would be sonnd. But thé instruction requested re- 
qmréd'the court to inform the. jury that, in any state of the facts, 
the ilegligent act of the Diaintiff in attempting to board the train 
would preclude her from a recoTery. Such an instruction could 
not hâve beeïi properly giten, and the refusai to give it was not 
error;-'^" ,:.;s ■; ■■ 

It is possible that the juîy may hâve found that the défendant was 
liable because the trainman conductéd himsçlf with a zeal dispro- 
portioned to the emergency, and, while attempting to perform the 
duty made necessary by the plaintiff's own imprudence, used un- 
necessany violence; but they may hâve founded their verdict upon 
the otheF'theory of the faéts. This court has no power to grant a 
new trial iJl the exercise ôf discrétion, and in actions at law can 
only détermine whether error, raised by proper exceptions, requires 
the reversai of a judgment The judgment is affirmed. 



COHEN V. WEST CHICAGO ST. ET. CO. 

(Circuit Cotirt of AppëalS, Seventh Circuit. March 6, 1894.) 

No. 109. 

1. HoHSB andJStrbbt Railboads— NEGLIGENCE— Insthtjctions. 

In an action against a atreet-car compony for injuries reCeived by plaln- 
tifC, caused by tlie car startlng wliile he was trying to get on, it is ré- 
versible error for the court, after instructing the jury that if the car 
stopped a reasonable lehgth of time, and plaintiff neglected to get on 
tlll the train had started, he oonld not recover, to omit to charge them to 
the effect that, even though the car stopped a reasonable time, yet i( it 
started suddenly and violently, whlle plaintiff was in the very act of 
getting on, the company would be liable if Its employés knew or ought to 
hâve known of his présence. 

2. Sahb. 

Where the évidence shows that the train consisted of a grip and two 
trallers, and that plaintiff passed the trailers and endeavored to board the 
grip, It is error to assume in the Instructions that plalntifC might havc 
boarded one of the trailers,, ;where the proof does not show whether the 
trallers oould be entered from the slde of the track on which plaintiff was 
standing, since the bm-deli of proving contrlbutory négligence is on the 
défendant. 

In Error to the Circuit Court of the United States for the North- 
ern District of minois. 

Action by Hymen Cohen against the West Chicago Street-Kaiiway 
Company for personal injuries. Défendant obtained judgment 
Plaintiff brings error. , i 

A. B. ChilcOat and W. ï*. Black, for plaintiff in error. 
Wm. B. Keep, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 
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BTINN, District Judge. It is proper hère to call attention to the 
fact that this caise has been submitted without objection upon sever- 
al assignments ôf error founded npon objections to the charge of the 
court, covering several pages in the record, but in référence to which 
no exceptions were taken on the trial of the cause. This court can- 
not consider exceptions not made upon the trial, but which are taken 
for the flrst time upon a motion for a new trial, or in an assignment 
of errors drawn up after the writ of' error has been issued, and the 
case brought to this court for re-riew. Exceptions to the charge' of 
the court must be taken on the trial, before the jury retire, and, if 
not taken then, cannot be considered and passed upon by this court. 
It woidd be very unfair to the trial court, as well as the opposite 
party, if counsel could draw up exceptions after the trial, in the pri- 
vacy of his ofiSce, and, by embodying them in a motion for a new trial 
and in an assignment of errors in this court, hâve the same beneflt 
from them as though taken in open court on the trial of the cause. 
The rule is too obvions to require any citation of authorities. 

The action was brought to recover damages sustained by reason 
of an injury to the person of the plaintiff, received while attempting 
to board the defendant's cars in the city of Chicago. The plain- 
tiff charges in his déclaration that on March 31, 1891, while 
attempting to get upon the defendant's cars upon Madison street, a 
little west of Halsted street, and while he was embarking, and was 
in the exercise of ail care, and without négligence or fault, défendant 
caused and permitted the car upon which the plaintiff was in the 
act of embarking to be suddenly and violently started forward 
without waming or notice to the plaintiff, by which tûe plaintiff 
was thrown from the car, his right foot being caught by the car, 
and he dragged some 20 feet, whereby he was greatly injured, his 
head being badly braised, his right shoulder bmised and sprained, 
the small of his back sprained, his leg broken, and internai injuries 
sustained. On the trial there was the conflict of testimony so often 
witnessed in thèse cases. The plaintiff testifled that when he came 
to the corner of Madison and Halsted streets he waited for the west- 
bound car, and when it came he gave a signal for the car to stop; that 
it slacked up for him to get on, and that, as soon as he got on the car 
with one leg, the car started, and he fell back in the middle of the 
street; that he was on the south side of Madison street, and that he 
got on the front grip, on the step ; that, just as he got hold, the car 
started up, and he fell back; that the grip had a step running along 
the side of it, and he was trying to get on that step ; that after he fell 
backward he lost consciousness, and on recovering saw a crowd of 
people; that the police were there, and he was taken to the county 
hospital; that his right leg was broken; and that he stayed at the 
hospital until May 7th, and then went home on crutches. On cr )ss- 
examination he testified that the car stopped a minute or two before 
he got his foot on, but just as he was putting one foot upon the car 
it started. John Eosenthal, a witness for plaintiff, testifled that he 
was sitting on one side of the car, on one of the open seats facing 
south, towards the direction from which the plaintiff came. Saw 
him attempt to get on the car. Saw him signal with something, 
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and the car stoppéd, and, beîore the yoùng man got fuUy upon the car, 
the car, with full power, began to go, and the man felldown from the 
car, and the people began tô halloo, and tiie car stopped a long way 
afterwards. That when the train started up, and the plalntiff fell 
ofl, it started off with full power. That the train had stopped about a 
minute, or a little more; not very long. That it did not give any- 
body a show to get on, Samuel Stulsof tîs testimony is very similar : 
That he sàw plaintiff give the ^gnal to stop; that plaintiff was be- 
twéen the tracks at the timè, and was west of Halsted and Madison 
about 20 feet; that the grip stopped, ând the man took hold of the 
handle of the car, and put one foot on the car, on the step, and that 
thén the car started, when the man had one foot on the grip; that 
the man fell, and there was a big alarma Nathan Cîohen testifled 
that he saw the plaintiff step on the car, and the car just started with 
fair power, and he (witness) was frightened, and hailooed to the con- 
ductor, but he did not hear Mm; that the car dragged the plaintiff 
about 24 feet, — about to the alley between Halsted and G-reen 
streets; that the plaintiff wfes hauling himself with one hand, but 
could not hold on, as the triain was too rapid, and he fell, and was 
dragged many feet. The défendantes testimony was directed to 
show that the plaintiff attempted to board the train whUe in motion, 
after it had left the corner of Madison' and Halsted streets. John 
Salter, the conductor of the train, testiûed that there were in that 
train two cars and a grip. That he was on the flrst car back of the 
grip, and saw the accident That he got to Halsted street about 10 
minutes to 7 o'clock; took on passengers there;. and he got the sig- 
nal from the Ogden avenue car behind him to go ahead. That 
the whole train was west of Halsted street, and he passed the sig- 
nal along, and they started up. 'Hiat they took on 18 or 20 persons 
on the three cars at that place. That a:fter they gôt started, look- 
ing south, hesaw a man run between the tracks on the south side 
of the car, He got hold of the grip with onè hand, and fell. That 
he then gave the emergency signal to stop. That he saw the man 
lying between the tracks, pickèd Mm up, and found he was hurt. 
That they were then near the alley; possibly 150 feet west of Halsted, 
about h^f way to Green street. That it was near the alley where 
the plaintiff attempted to get on. The other witnesses for défendant 
corroborated the testimony of the conductor. 

The principal question which we are called to pass upon is wheth- 
er or not the plaintiff's side of the case was fairly presented to the 
jury by the court in its gênerai charge. The flrst assignment of 
error is that the charge of the court, in its entirety, is erroneous, in 
that it is highly argumentative, and manifestly unfair to the plain- 
tiff. We cannot consider that question, because no proper excep- 
tion was taken on the trial; and tiie same may be said of much that 
is relied upon in the third assignment of error. The only exceptions 
taken to the charge on the triai-*-and the record discloses but two — 
are covered by the second and third assignments of error. The 
second assignment of error is as follows: 

"The déclaration in thls case allégea a right of recorery, for that the dé- 
fendant caused Its train of cars to be suddenly and violently started, with 
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a violent Jerk, whlle the plalntiflf was in the act of gettdng upon the grip car 
ot said train, and when the fact that the plaintifl was so engaged in getting 
upon sald train was linown, or by the exercise of reasonable care might 
hâve been known, to the servants of the défendant In charge of said train. 
The évidence in the record was addressed to the support of this claim; but 
the entlre charge ignored this ground of recovery, and the court refused to 
instruct the jury that if the défendant started its train whlle the plaintlfC 
was in the act of getting upon Its grip car, and when the def endant's servants 
saw the plaintiff so getting upon sald train, or by the exercise of reasonable 
care might hâve so seen him, and by reason of the train so starting vlolently 
plaintiff was thrown down and Injured, wlthout négligence upon his part, 
then tbe plaintiff was entitled to recover. On the contrary, the court 
chargea the jury in such a manner as to withdraw from the jmrs the consid- 
ération of, and to deny, the duty of the défendant to observe due care in start- 
ing its train, to see, by the use of ail reasonable diligence, that no one was, 
at the tlme of starting the train. In the act of getting thereon." 

The charge of the court was a gênerai charge. No spécial in- 
structions were asked for by plaintifï's counsel. StiU it was the 
duty of the court fairly to présent and submit to the jury the issues 
as they were presented by the testimony upon both sides. Each 
side had the right to hâve its case submitted to the jury as it 
was presented by the évidence; and if this was not doue for the 
plaintiff, and proper exceptions were taken, he may avail himself 
of such exceptions, though no spécial instructions were asked. We 
are of opinion that the case made by the plaintiff was not fairly 
submitted to the jury, and that the exceptions taken on the trial 
reach this defect, because they called the attention of the court 
to the point during the giving of the gênerai charge and at its con- 
clusion. The exception taken at the close of the charge was as 
foUows: 

"Exception by plaintiff to said charge, and particularly to that part of the 
chEirge in relation to the plaintiff being able to get on some other car than 
the grip, and in fact that the charge did not présent the right of the plalntifC 
to recovOT if the jury believed from the évidence that whlle the plaintiff was 
in the act of getting upon the car the défendant caused the same to be started 
euddenly, without waming, and wlth a violent jerk." 

We think thèse exceptions sufQcient to cover the particular points 
mentioned. They called the attention of the court to thèse defects 
in the présence of the jury, and gave the court an opportunity to 
remedy them if it felt so disposed. A better course, perhaps, would 
hâve been to hâve asked for spécial instructions, but we think it 
was not necessary. 

The defendant's theory of the case was given to the jury over and 
over, to the effect that if the cars stopped a reasonable length of time 
for the plaintiff to get on, and he neglected the opportunity uutil 
the train had started, and then tried to get on while the cars were 
in motion, he could not recover. That was the defendant's case 
as presented by its évidence. But the plaintiff's case as made by 
his testimony was not fairly stated by the charge. The charge of 
the court seemed to go upon the theory that if the cars stopped a rea- 
sonable .time, according to their schedule requirements, and the 
plaintiff did not embark within that time, the company could not 
be held for suddenly and violently, and without giving any wam- 
ing, starting up the train while the plaintiff was in the act of 
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getting ttpon the cdrs, and while he had oiie foot upon the plat- 
form, and bis hand on the railing. The court charged the jury 
that-^ 

"It wàô tlie defendajat's duty to stop cars a reasonable time to enable pas- 
«emeejrs àeslrlng to leave the train to do so, and others desiring to board it 
to get on- What Is reasonable tlme dépends upon circumstances, the number 
of peoplè t(> get off, and the number to board the train, and other matters. 
You are tto^ to fdrget that thèse street cars are not operated as rallroad trains 
are opetat^ In thecounliry; that Is to say, thelr schedules do not permit 
them to stop so long at street crossings. They must stop at every cross- 
ing a£t;er clearing the street, and they must make their schedule time, 
whlch necessarily does not admit of long stops. The public is presumed 
to knpw tl)ls, and people are expected Instantly to board the train, and 
those Who désire to get pff are expected to do so promptly. It Is true, 
however, that it is the duty of the street-car . company to stop Its cars 
long enough to afford passengers a reasonable time to leave them, and others 
a reasonable time to board them. Bear In mlnd what I hâve akeady said to 
you, that It was the duty of the défendant to stop the cars a reasonable time, 
—long enough to afford the plaintifl and others f air opportunity to board the 
train. If the train stopped such a time, and then moved on, those In charge 
of It having no reason to believe that ail who desired to board it had not donc 
80, and the plalntiff did not talie advantage of the opportunity .aflforded him, 
and attempted, for any reason, it matters not what, to go forward, and get on 
the grip wWle it was In motion, or Just when It started, he was guilty of 
négligence. That is to say, that if the défendant afforded the plaintifC a rea- 
sonable opportunity to board that train In safety, and he dld not avail him- 
self of It, but attempted to get on after It had started, or just as It started, 
the défendant was not guilty of négligence, and the plalntiff brought the 
injury upon hlrnself, and cannot recover." 

This is undoubtedly good law so far as it goes, and it presented 
the defendant's case fully and fairly. But we take it to be good 
law also that, though the train stopped a reasonable time for the 
plaintiff and others to board it in ^ety, and the plaintiflf did not, 
through inadvertence or bis own négligence, avaÛ himself of the 
opportunity thus aflforded him, still il, while the cars were yet stand- 
ing, and before they were started up, the plaintiff attempted to 
go on board, and while so doing, and after he had placed one foot 
upon the platform, without further fault on his part, and before 
he had reasonable time or opportunity to get upon the car, and 
whUe he was thus standing with one foot on the platform and the 
other upon the ground, with his hand grasping the railing, in the 
attempt to board the train, the cars were suddenly and without 
any waming started up with great force and with a violent jerk, 
which threw him to the ground, and caused the injury, the com- 
pany would be liable if those in charge of and having the manage- 
ment of the train knew, or in the proper discharge of their duties 
ought to hâve known, of the présence of the plaintiff. The con- 
ductor of street cars, having the safety, and even the lives, of 
patrons in his keeping, has not discharged his whole duty to the 
public when he has stopped his train and waited what may appear, 
according to his schedule, a reasonable time for passengers to em- 
bark. He is bound to exercise the highest degree of diligence 
practicable in the circumstances— ail the diligence reasonably in 
his power — to protect passengers and prevent accident. He is 
bound to knOw, when he starts his car suddenly and with full force, 
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that no person attempting to embark is at that moment with one 
foot on the platform and the other on the ground, and with his 
hand upon the railing, in the act of getting on board, or is other- 
wise in a position of danger. 

There is, we think, another error in the charge to which excep- 
tion was taken, The évidence showed that there was one car ia 
the lead, called the "grip car," and two other cars behind, called 
"trailers." The plaintifl tried to board the grip car, and in doing 
so, it is claimed, passed by a portion of the other two cars. The 
court assnmed in its charge to the jury that the plaintiff might 
hâve boarded either of the other two cars, and that he should 
hâve done so, because they were nearer to him. The court said: 

"You will remember that the plaintiff sald he was standing at or near Hal- 
sted Street; that is to say, near where Madlson street crosses Halsted 
Street. It is net disputed, as I understand, that the rear of the last car had 
crossed Halated street before the stop. The plaintiff testified that he was in- 
jured when he attempted to board the grip car, which was the forward car, 
which was certainly then some seventy feet west of Halsted street. If the 
train stopped there, — and there is no dispute on that point, — why was the 
plaintiff trying to board the grip car, the one furtherest west? He said he 
stopped at the corner of Halsted and Madison to board the train when It 
came along. When it stopped, certainly one of the other cars must hâve been 
nearer him than the grip; and yet there Is no dispute about the faet that he 
was Injured when he attempted to board the grip. There is some évidence 
that he ran to get to the grip. I mention that as a circumstance. It is for 
you to say whether it is material. The évidence of the witnesses who stated 
that they saw the plaintiff apparently running past one of the cars to get 
to the grip is before you. Was It or not necessary, on his own statement, 
for him to move forward,— that is, westward,— to get on the grip? Was it 
or not necessary for him to pass the car next to the grip to get on the train, 
as the condnctor of the car next to the grip said he dld? Even if he was 
standing 15 or 20 feet west of Halsted street, he was certainly nearer the 
rear of the second car than he was to the grip car. Then why did he want to 
go down to the grip?" 

Counsel for the plaintiff called the attention of the court to this 
part of the charge in thèse words: 

"I think there wiU be no dispute— there was no proof made with référence 
to it, but I thinli It will not be disputed at aU— that it is the custom always 
with thèse trains upon those double-track grips to keep up a gâte on the trail- 
ers; in other words, to keep gâtes on the trailers closed on the side next the 
double track." 

The court then remarked that it did not think there was any 
évidence of that kind, and did not modify the charge; and at its 
close, counsel, as we hâve seen, took exception to this portion of it. 
There could hâve been no presumption of fact, such as the 
court's charge proceeded upon, that the cars attached to the grip 
were open on the south side, so that they might hâve been boarded 
from that side by the plaintifl. There was no proof upon this 
point either way. This part of the charge bears upon the question 
of the contributory négligence of the plaintiff, and the presump- 
tions on this question were in his favor, the burden being upon the 
défendant to prove such contributory négligence. We think that 
when the suggestion was made that it was the custom to keep the 
gâtes closed on the side nexit the parallel track, and exception taken 
to that part of the charge, as there was no proof offered on the 
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pointy ît' shonld hâve ■been left to the jury, without iassuming, as 
the court clearly did, tliat the defendatit might hâve boarded orie 
of the tirailèrs, and was guilty ôf négligence if he failed to do so, 
and, instead thereof, passed by them to get upon the grip car in 
front. For thèse reasons we are of the opinion tMt the charge of 
the court in the partlciilars where exceptions were taken was 
erroneous, and that the judgment should be reversed, and a new 
trial granted. 



SOUTHERN PAO. OO. v. BURKB. 

(Circuit Court of Appeals, Pifth Circuit February 20, 1893.) 

No. 61. 

Mastbb and Servant — Injurt to Brakbman fbom Defbotivb Couplings — 
Question for Jury. 

Plalntiff, a brakeman In defendant's employ, was required by Its yard 
master to make a coupling between a caboose witli an old-slyle draw- 
head and a train of seven sleepers wlth the Miller coupling. On the 
train pulling eut, the caboose becaine detached, and the train was backed 
to enable him to recouple it. He went betweeu the stationary cars, but 
found the link pin fast, and, while hainmering it out, the train, without 
signal from hlm, suddenly. backed, and crushed him. The englneer tes- 
tifled that he backed on signal from the rear of the train. The testimony 
sbiowed that sucli couplings were not in their construction Intended to be 
used together, and, in making connections with them, there was unusual 
danger; that they were, however, constantly used together by défendant; 
that plaintifC was acqualnted with the company's rule in regard to mak- 
ing such couplings, and was foUowing it when hurt; that he had been 
swltching about two years, and had made such couplings only two or 
three times; that, had the caboose been coupled at the head of the train, 
there would hâve been much less danger, because the englneer could hâve 
seen and talked with the brakeman; that the pin used was a square pin, 
and hqd it been a round pin, fitting the hole, it could hâve been easily 
drawn out Beld, that the questions of négligence and contributory nég- 
ligence were properly submltted to the jury. Pardee, Circuit Judge, dis- 
senting. 

In Errop to the Circuit Court of the United States for the Eastem 
District of 'Texas. 

Robert S. Burke, the défendant In error, brought hls action in the circuit 
coiu:t of the United States for the eastern district of Texas, at Galveston, 
against the Southern Pacific Company, plaintiff in error, to reeover damages 
for Personal 'Injuries alleged to hâve been caused by the gross négligence of 
the Company While he was an employé Of the same, by which he loat his 
right arm, and suffered other serions injuries, to his damage $10,000. The 
défendant coiupany flrst flled a plea to the jurisdiction of the court, on the 
ground that neither the plalntiff nor défendant at the institution of the suit 
were résident cltizens of the eastern district of Texas, which plea belng over- 
ruled, the défendant company flled, under leave of the court a demurrer and 
a gênerai déniai, and answered speclally that Burke had been long in the 
service of the company as switchman; that he assumed ail such risks as 
were incident to his employment; that he understood the nature and the 
estent of thé Service, and assumed ail visible risks, whether ordinarily inci- 
dent to the service or not and aU risks occurring through the carelessness, 
négligence, and unskillfulness of his coemployés in and about defendant's 
business, ai^d ail patent defects in the machinery, tools. Cars, and appliances 
used on defendant's road; that défendant company used ail proper eare in 
procuring jproper machinery and appliances, and skillful and experienced 
«fflcCTS and laborars; that the machinery, track, and appliances were in 
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good order and suitable condition, and that the faijury was caused by tho 
want of care of tlie plalntlff, and in violation of the mies of the défend- 
ant Company; and, fnrtlier, specially answered tliat if any sncli injiu-y oc- 
curred to plaintiff, as alleged, it was caiised by tlie want of care of the 
coemployés in the employment of the défendant company, for which it waa 
not liable. The défendant company also pleaded the statute of limitations 
for 12 months. 

On the trial of the case, the cause was submitted to the jury on the issues 
Jolned, and on the following évidence: 

" 'I was at that time about 19 years of âge. I was employed by the défendant 
company as a swltchman in its yards at Del Rio, Texas. Del Rio Is an end of a 
division of the Southern Pacific Company. It is the end of the San Antonio divi- 
sion. Trains arriving at Del Rio from the east change crews. At about the hour 
of 7:30 or 8 o'clodi p. m. on this night a train arrived at Del Rio from the east. 
It was an express passenger train, destined for Californla. As soon as this 
train arrlv€NÎ at Del Rio, and the train crew, conductor, engineer, and brake- 
man which' had accompanled it to Del Rio left, It was tumed over to 
Mr. Wade, the company's yard master at Del Rio, and the yard crew. I 
was one of the yard crew, worklng under Mr. Wade. This train consisted 
of an engine, a baggage and express car, seven Pullman sleeping cars, and 
at the end a caboose car, such as is used in the making up of frelght trains. 
A caboose car is one which belongs to a frelght train; a car in which the 
men belonging to a freight train sleep and ride. Engineer Norton relieved 
the engineer who brought in the express train. We recelved orders from 
Mr. "Wade, the yard master, to back the train in on a siding, and detach 
the caboose car at the rear of the train therefrom, and to attach another 
caboose car which was in the yards thereto. This was donc. I was ordered 
by the yard master, Wade, to make the coupllngs, and to place the caboose 
car in the rear of the seven Pullman cars. Piillman cars hâve what is 
known as Miller couplers. They are what is known as self-couplers, having 
a sort of goose-neek coupler with a latéral motion, and when two cars with 
MiUer drawheads come together they couple themselves. The caboose car 
bas the same drawhead as freight cars,— a stationary drawhead. Such draw- 
heads were never intended to be coupled together, as the drawheads are 
wholly dissimilar, and in bringing two such drawheads together for the 
purpose of making a coupling there is great danger of the drawheads pass- 
ing each other, and crushing the swltchman. The only way the coupling can 
be made with reasonable safety is to take the link ont of the stationary draw- 
head, set the pin in the stationary drawhead, put the link in the Miller 
drawhead, guide the link with the hand as the two cars are brought to- 
gether, and put the link in the slot of the stationary drawhead. The concus- 
sion will cause the pin to drop as set in the stationary drawhead, and the 
coupling is made. It is an unusual thing in railroad service to couple pas- 
senger or Pullman cars onto cars having a stationary drawhead. I had been 
switching at the time of the accident about two years, and I had never made 
such a coupling more than two or three tlmes. On this occasion, after the 
coupling between the rear Pullman and the caboose car had been made, the 
signal was given to the engineer to puU out of the yard, and in pulling out 
of the yard the caboose car became detached from the train. I signaled the 
engineer to stop, which he did. I then signaled him to back up, which he 
did. He knew from the signal which I gave him that the caboose car was 
detached from the rest of the train. He backed up until I signaled him to 
stop. I then went in between the rear Pullman and the caboose car to again 
couple them together. I found that the link was in the drawhead of the 
èaboose car; that is, in the stationary drawhead. I had to get it out and 
put it in the drawhead of the Miller before I could maJce the coupling. I 
tried to pull the pin out. Found that it was stuck fast in the hole of the 
caboose drawhead, and I could not pull it with both hands. I found that it 
was a square pin, and, being in a round hole, the motion of the train had 
fastened it in the drawhead so that I could not pull it out without hammering 
It. As quick as I could I got a rock, and began hammering the pin so as to 
loosen it. This is the only way in which It could be gotten out. I was 
powerless to pull it out with my hands. While so engaged, the train sud- 
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ctealy came back 'wttbotit ^sisnal from me, for the purpose of maklng the 
coupUng. Thô two drawheticls passed each otbec, as they always do when 
bronght tc^etba- nnless the switchman places the link in the drawhead oî 
the MlUer; and guides It, as the two cars corne together, wlth bis hand, Int» 
the slot ùt the stationary âra'whead. Tbe concussion caused tbe pin whlch 
was fast In the caboose drawhead to be driven thfough my rlgbt band, 
and so crushed It that It bad to be amputated. The two cars in comlng 
together, in conséquence of the passing of the two drawheads, were 
brought so close together as to crush me in between tbe two, breaking sev- 
eral of my rlbs, aûd so Injurlng me as to cause me months of sufferlng, heavy 
expense, and loss of employment. Had tbe pin been round Instead of square, 
I could bave readlly pulled It ont wlth my hands. Ail of defendant's ex- 
press passengOT train» at that tlme, destlned for California, had attached to 
tbem caboose cars. Tbere was no reason for placing this caboose car In the 
rear of tbe seven Pullmans. It could bave been put at the bead of the train 
just as easy; and if it had been so placed, and it had come loose, I would 
bave been,; in recoupling it, withln tblrty-tbree feet of the engineér, so as to 
bave talkeâ to bim and he to, me, and not d^ended on signais. The rlsk 
to any switchman^ in maklng a eoupUng between a car wlth a Miller draw- 
head and a caboose car, tbe caboose car bclng placed at the bead of the train 
Instead of tbe rear, would bave been very much less. The yard master, 
Wade, ujider whom I was worWng, was tbe bighest authority of the railroad 
Company at Bel Elo. He bad command of ail the work done in tbe yards 
in handling and making up trains. He had authority to employ and dis- 
charge ail men working in tbe yards. What I did I dld under his orders.' 

("Witness is hère shown rule No. 41, wbich Is as foUows: 'Ooupling Cars. 
41. Train men and otber employés are requlred to exercise tbe utmost cau- 
tion to avold injury to themselves and fellow employés, and they are especial- 
ly enjoined to use great care in coupling and uncoupling cars. Coupling 
cars by band is strictly prohlblted in ail cases where a stick can be used to 
guide the link. Do not go between the cars to couple tbem imless tbe draw- 
bars are known to be in good order. In coupling the Miller book on to tbe 
other styles of drawbars, flrst insert the link in the book, using the pin 
cbalned to tbe Miller platform.') 

"And be testifled: 'I am acquainted wlth that rule. I was folio wlng it to tbe 
letter when I was hurt I was doing my best to get the link ont of the station- 
ary drawhead in wbich it was fastened, so as to insert the link in tbe book, us- 
ing tbe pin cbalned to the Miller platform. The rule says that coupling cars by 
hand is strictly prohibited when a stick can be used to guide tbe link. Tbls 
does not apply to making a coupling between a Miller drawhead and a sta- 
tionary drawhead. In such a case you cannot guide the link witb a stick. 
You hâve to guide it wlth your hand so as to insert the link in the slot of 
tlie stationary drawhead; otherwise, you will neva: make the coupling. I 
gave no signal to back tbe train when I was hurt, and no warning was 
glven to me that the train was comlng back untll I was crushed between tbe 
two cars. Tbe signal may bave been glven by Mr. Wade. He was back 
near where I was. I bad been in railroad service when I was hurt since I 
was seventeen years of âge, and bad always given satisfaction as a switch- 
man. My bealtb was very seriously aflected by the crushing that I got be- 
tween tbe two cars when they came together. I am not as able-bodied and 
strong as I was when I was hurt I was earnlng about $75 per month 
when I was hurt Since I got about I bave tried to learn telegraphy, and 
I can render fair service as a telegrapb station agent at a small station; 
but In doing telegrapb work in a gênerai office, when both hands are re- 
quired, I am unequal to the task, as I can only use one hand, and that the 
left hand.' 

"Plalntifl reads in évidence the statute of the state of Texas, as follows: 
'Art 4233. In forming a passenger train, baggage or freight or merchandise 
or lumber cars shall not bè placed in tbe rear of passenger cars; and If 
they or any of tbem, shaU be so placed and any accident happen to life or 
limb, the offlcer or agent Who so directed, or knowingly suffered such an ■ 
arrangement, and the conductor and engine^ of the train shall each and ail be 
beld guilty of intentionally causing the Injury ànd be punished accordlngly.' 
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"Defendant's wltHess Norton testifled as follows: *! was employed on the 
nlght that Burke was hurt as eng'ineer for defendant's Company in the yards 
at Del Rio, Texas. I worked under the orders of the defendant's yard mas- 
ter, Wade. When a train came from the east, it was taken in charge by 
Yard Master Wade and his crew, the train crew leaving it at Del Rio. The 
yard master bas charge of everytUng in the yards while trains are being 
handled and made np. He takes the place of the conductor that brought in 
the train, and no orders were foUowed except his. When the express pas- 
senger train came in on this night, I recelyed orders Irom Wade (yard mas- 
ter) to back the train into the yards for the purpose of disconnecting the 
caboose car at the rear of the train, and attachtng another caboose to the 
train In its place. The train was backed Into the yards, the caboose dlscon- 
nected, and another caboose attached. I received a signal to pull ont. As 
I was pulling ont I received a signal to stop, and another to back, and then 
to stop; ail of whlch I obeyed. I understood from the signal that the ca^ 
boose at the rear had become detached from the train, whlch was a long 
train of Pullman cars, seven or more. After standing still a few minutes, 
I got a signal, coming from toward the rear of the train, to back again for 
the purpose of making the conpUng. This I did, whlch resulted in the inju- 
ries to Burke. There was no reason for placing the caboose at the rear of 
the train. It could hâve Just as well been placed next to the engine, In- 
stead of at the rear of a passenger car; and. If it had been so placed, the 
rlsk to a switchman in making a coupling would bave been greatly decreased. 
This would hâve placed the switchman the distance of the tender and one 
car length from me,— say about thirty-three feet,— whlch would hâve enabled 
hlm to hâve talked to me, and I would hâve taken my signais by words of 
mouth from hlm instead of from the rear of a long train of passenger cars 
at night by lantem. It was the custom of the Southern Pacifie Company 
to send a caboose car along with each of its express passenger trains, and 
the cabooses were always placed in the rear of the passenger cars. The 
caboose car could hâve been placed at the head of the train with more ease 
than In the rear. The placing of It In the rear of seven passenger cars was 
done by orders of Tard Master Wade. There is a rule of the company 
which prohlblts freight cars from being placed in the rear of passenger cars. 
Caboose cars are cars used on freight trains for the use of the train crews. 
They hâve the same drawheads as freight cars,— statlonary drawheads, — 
but hâve the same trucks as are used on passenger cars.' " 
—Whlch was ail the évidence in the cause; and, the same being submltted to 
the jury, défendant (plaintifC in error hère), by its counsel, reauested the judge 
to instruct the jiu-y to find a verdict for the défendant, whlch instruction was 
refused, whereupon défendant then and there excepted. 

The jury found a verdict for the plaintlfif in the sum of $10,000, for whlch 
amount judgment was rendered against the défendant company. After 
vainly moving for a new trial, the défendant company sued out this writ 
of error, and brought the case to this court for revlew; making nlne assign- 
ments of error, which may be summed up In the complalnt that the évidence 
adduoed on the trial was insufflclent to warant a verdict for the plalntlff, 
and that the corn-t erred in refusing to Instruct the jury to flnd a verdict for 
the défendant 

T. N. Waul, for plaintiff in error. 
Wheeler & Rhodes, for défendant in error. 

Before PAEDEE and McCOBMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge (after stating tlie facts as above). The 
substance of tlie error assigned herein is tliat the court overruled 
defendant's demurrer to plaintifE's pétition, and refused to instruct 
the jury to flnd a verdict for the défendant, and left the question 
of négligence on the part of the défendant or contributory negli- 
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génce on the part of the plalmtiff for their considération. In Bail- 
roàd Co. V. Cox, 145 U. S. 593, 12 Sup. Ct 905, OMef Justice Fuller 

■pays.:, 

"The case shoidd not be withdrawii from the jury unless the conclusion 
foUowedj as a matter of law, that no recovery could be had upon any view 
Whlch coUld be properly taken of the tacts the évidence tended to establlsh." 

It is f or the jndge to say whether any facts hâve been established 
by suflacient eTidence fifom wMch négligence can be reasonably in- 
ferred, and it is for tibie jury to say'wlietlier from those facts, when 
submitted to them, pqgligence ought to be inferred. Eandall v. 
Railroad Co., 109 U. S. 4.78, 3 Sup. Ct 322. The judge below found 
that the facts were established from which négligence might be 
inferred, and the jury bas said that négligence ought to be inferred 
from them; and we hâve only to inquîre whether thè judge erred 
in so submitting the question, or, in other words, whether, in any 
view which could be taken of the facts, as a matter of law recovery 
could bé had. The facto are plainly and distinctly stated in the 
testimony, and it but reipains to apply them to the law. It bas 
been repeatedly declared by the suprême court that wMle employés 
must assume the risk incident to the positions which they accept, 
and to the négligence of fellow servants, to a certain extent, yet the 
servant does not assume risks arising from want of skillful colabor- 
ers, or defective machinery. In Hough v. Eailroad Co., 100 U. S. 
213, Justice Harlan says; 

"The obligation still remains. to provide and maintain In suitable condition 
the machinery and apparatus to be used by its employés; an obligation the 
more Important, and the degree of diligence In its performance the greater, 
in proportion to the dangers which may be encoTmtered." 

— Oiting and approving Ford v. Eailroad Co., 110 Mass. 241, where 
such doctrine is declared at more extended length. In Railroad 
Co. V. Herbert, 116 U. S. 642, 6 Sup. Ct 590, Justice Meld, in express- 
ing the same idea, says: 

"The servant does not xindertake to incur the risks arising from the want 
of sùfflcient and skillful colaborers, or from defective machinery or instru- 
ments wtth which he is to work. His con tract Implies that, In regard to 
thèse matters, his employer wiU make adéquate provisions that no danger 
shall ensue to him. Thls doctrine bas been so (requently asserted by courts 
of the hlghest character that it can hardly be considered as any longer open 
to serions question." 

Eailroad Co. v. McDade, 135 U. S. 555, 10 Sup. Ct. 1044. 

In this case the testimony was that the couplings were not In 
their construction intended to be used together, and in making con- 
nections with them there was unusual danger; that they were, 
though, habitually and constantly used together by défendant Com- 
pany; that plaintiff was acquainted with the company's rule in re- 
gard to making such couplings, and was foUowing it to the letter 
when he was hurt; that he had been switching about two years, 
but had never had to make such couplings more than two or three 
times; that the pin used was a square or flat pin, and that had it 
beèn a round pin, fittiûg the hole in which it was used, he could 
hâve drawn it out with his hands, but, as it was, when he found it 



SOUTHERN PAC. CO. V. BUEKE. 709 

jammed he was compelled to get a rock and attempt to drive it 
out, when he was injured by the backing train. The défendant 
introduced no évidence that the pin used wa» not a pin regularly 
furnished for such purpose, or that any more suitable one was pro- 
vided, and we consider that an inference favorable to plaintiff's daim 
might reasonably be drawn from such testimony, standing uncon- 
tradicted and unexplained. Whether or not the character of the 
coupling and pin was faulty, and known to be so by défendant or 
defendant's oiHcers, so that négligence might be inferred from 
their use, was certainly not a question of law upon which the 
court should pass; and whether the plaintiff was guUty of con- 
tributory négligence in going and remaining between the cars, 
whUe endeavoring to obey the commands of his superiors, could 
only be decided as a question of fact Eailroad Co. v. Stout, 17 
WaU. 657 j Eailroad Co. v. McDade, 135 U. S. 555, 10 Sup. Ct 1044. 

In Kane v. Eailway Co., 128 U. S. 91, 9 Sup. Ct. 16, a case in 
which the question of contributory négligence had been withdrawn 
from the jury, and a verdict for the company djrected, which was 
held to be error, the question was whether the plaintiff, in attempt- 
ing to pass over cars when he knew that a step was missing from 
one of them, on account of which fault he fell, and was injured, 
was in so doing guilty of contributory négligence so as to justify 
the court in withdrawing the question from the jury and directing a 
verdict for the défendants. The suprême court held, in effect, 
that in the case of an employé not abandoning his station and duty 
upon the discovery of an insufficiency of appliance or apparatus, 
but remaining and attempting to do the best he could, the entire 
surrounding circumstances should be submitted to the jury for them 
to détermine whether or not he was so guilty of contributory négli- 
gence as to forfeit his right to recover. This we consider a safe 
and reasonable rule, and one which may be applied to this case, 
and that the question was properly submitted to the jury whether, 
under the circumstances, the plaintiff, in remaining and endeavoring 
to complète the coupling, although he found the square pin jammed 
in a round hole, was so guilty of contributory négligence as to pre- 
vent a recovery. 

In Jones v. Eailroad Co., 128 U. S. 444, 9 Sup. Ct. 118, Justice 
Miller, in speaking of the questions of négligence on the part of 
défendant and contributory négligence of the plaintiff, says : 

"But we think thèse are questions for the jury to détermine. We see no 
reason, so long as the jury System is the law of the land, and the jury is 
made the tribunal to décide dlsputed questions of fact, why it should not 
décide such questions as thèse as -well as others." 

In Eailroad Co. v. Cox, supra, when the same question — the de- 
fect of coupling apparatus and the use of the square pin in a round 
hole — was under considération, Chief Justice FuUer says: 

•'We thinli the évidence given in the record tended to establlsh that the 
coupling apparatus and the track were in an unsafe and dangerous condi- 
tion; that the injury happened in conséquence; and that those defects were 
such as must hâve been known to the défendants under proper Inspection, 
and unless they were negligently ignorant." 
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In this case we think there was testimony which, uncontradicted 
as it was, tended to show that the appliances furnished for the 
coupliiifg of the cars were insufflcient, and rendered such duty 
unusaaJly and unnecessarily dangerous, and in the performance 
of his duty, and on account of the fault of such appliances, plaintiff 
waa injured; and whether or not such was the case was properly 
submitted to the jury, We therefore find no errer in the record, 
and the judgment below is afSirmed, with costs, and it is so ordered. 

FARDEE, Circuit Jadge. I respectfully dissent from the opin- 
ion and judgment of the court in this case because (1) the opinion 
implies, if it does not distinctly hold, that it is discretionary with 
the presiding judge on a trial before a jury in the courts of the 
United States to submit the case to the jury when the évidence 
submitted by the plaintifE is legally insufflcient to warrant a ver- 
dict for the plaintifif; (2) the évidence submitted to the jury in the 
case in hand, with ail the inferences that the jury could justi- 
ûably draw from it, was insufflcient, in my opinion, to warrant a 
verdict for the plaintiff. 

1. It is settled by the décisions of the suprême court of the 
United States that when the évidence given on a trial of the cause 
is insufflcient to support a verdict for the plaintiff, so that such a 
verdict, if retumed, should be set aside, the judge should not sub- 
mit the case to the jury, but should direct them to retum a verdict 
for the défendant. Oommissioners v. Clark, 94 U. S. 284; Ean- 
dall V. Eailway Co., 109 U. S. 482, 3 Sup. Ct 322; Gunther v. In- 
surance Co., 134 U. S. 116, 10 Sup. Ct. 448; Railroad Co. v. Con- 
verse, 139 U, S. 472, 11 Sup. Ct 569, and cases there cited. See, 
also, Doyle v. Railway Co. (decided at this présent term) 13 Sup. 
Ct. 333. "When there is no évidence, or such a defect in it that 
the law will not permit a verdict for the plaintiff, such an instruc- 
tion may be demanded, and it is the duty of the court to give it. 
To refuse is error." Hickman v. Jones, 9 Wall. 197. See Armour 
v. Hahn, 111 U. S. 313, 4 Sup. Ct. 433. 

2. The allégations in the pétition charging the négligence of 
the Company are as follows: 

(1) In using the flat pin In a round hole of the statlonary drawhead of the 
caboose car, for whlch It "was -w^oUy unfltted, and requlring to be made the 
coupling between the caboose car and its passenger car, the sald square pin 
being inserted into a round hole, In which it became fastened as in a vise, 
and from which It could not be removed with the hand, as it could hâve been 
done if the pla had been round, and the proper pin for the purpose for which 
It was used. 

(2) In vlolatlng the statuté law of the state of Texas, and placing in the 
rear of its passenger train a caboose car, the same being a car belonglng to one 
of its freight trains, and requlring your petitioner to make a coupling of said 
caboose car tp the rear passenger car of its said passenger train; the said 
two cars being, from the construction of their respective drawheads, wholly 
unfltted to bé coupled together, and the cOupllng of the same greatly imperll- 
Ing the life and limb of your petitioner,— ail of which was well known to said 
défendant. 

(3) And in using its said cars, and, as a part of the equipments thereof, cars 
having drawheads which were never intended to be coupled together; the 
drawhead of the caboose car being a statlonary drawhead, and designed to 
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be coupled to a stationary drawhead, and the drawhead of the passenger 
coach, to whlch plalntlff was ordered to couple sald caboose car, being what 
Is known as a Miller drawhead, the same belng a movable drawhead, aad 
what is known as a self-coupler, and deslgned to be coupled to a car hav- 
Ing a similar drawhead, the naturaJ effect of the bringing together of two 
such drawheads being that the drawheads so disslmilar, and not designed 
to be coupled together, would pass each other, as they did In this case, injur- 
ing and disflguring your petitioner for llfe. 

Taking the evideiice given on the trial, with ail the inferences 
that the jury could justiflably draw from it, is it sufficient to sus- 
tain a verdict in favor of the plaintiff, on the ground of négligence 
of the défendant company, under either of the three heads men- 
tioned? 

First With regard to the use of the flat pin, the évidence shows 
that the défendant in error made the first coupling between the 
Pullman car and the caboose car; which coupling was, in some 
respects, defective, because, in pulltng out of the yard, the caboose 
car became detached from the train, rendering a second coupling 
necessary, in the making of which the défendant in error got hurt, 
To make a case against the company of négligence on this account, 
it should appear that the company, through its agents, not only 
furnished and provided this square pin to be used, but also that 
the défendant in error used it under the spécifie directions of the 
company, or of some of its agents superior to himself in authority. 
None of this appears, nor does the testimony tend to show that 
the company knew, or could reasonably hâve known, that the flat 
pin was in use, or was used on any previous occasion; and the évi- 
dence is clear that the square pin was visible and seen bv the 
défendant in error, and that, after seetng it and noticing its de- 
fect (which, by the way, he should hâve noticed when he used it 
in the first coupling), and after failing at first effort to disengage 
it, he retumed again, without protest or objection, to the work of 
disengaging it He says: 

"I tried to pull the pin out Found that it was studs (ast in the hole of the 
caboose drawhead, and I couldn't pull it with both hands. I found that it 
was a square pin, and, being in a round hole, the motion of the train had 
fastened it in the drawhead, so that I couldn't pull it out without hammering 
It. As qulck as I could, I got a rock, and began hammering the pin so as to 
loofien it" 

According to the law of Texas, which should govern this case, if 
the employé knows of the defect in a pièce of machinery he is 
called upon to use, by using it, except under orders of a superior, 
he takes the risk of the danger incident to that defect, whatever 
the danger may be. Railway Co. v. Somers, 78 Tex. 439, 14 S. W. 
779; Railroad C!o. v. Myers, 55 Tex. 116; Railway Co. v. Barra- 
ger (Tex. Sup.) 14 S. W. 242. 

Second. The statute of the state of Texas which forbids the 
placing in the rear of passenger cars baggage or f reight or merchan- 
dise or lumber cars, under a penalty, does not forbid the placing 
of a caboose car at the rear of the passenger cars in making up a 
passenger train. A caboose car is not a baggage car, nor a f reight 
car, nor a lumber or merchandise car, but is, if classifled as either 
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passenger or freight car, a passenger car, for wbîcli purpose it is 
geBera,uy''used on ail freight traiiis carrying passengers. Its make- 
up inaVipassenger train, if convenient or useful to the company, 
is entirely lawful, and from its use in this connection no négli- 
gence can be inferred. Besides this, the railway company may 
use isiich caboose in the make-up of its passenger trains at either 
end or in the middle thereof, as conrenience may suggest, with- 
out being guilty of any négligence so far as the place in the train 
is concemed. The évidence shows that it was a custom of the 
Southern Faeiflc Company to send a caboose car with a train crew 
with eaeh of its express passenger trains running west from Del 
Rio, to assist in case of accidents, and the cabooses were always 
pl|iced in the rear of the passenger cars. The défendant in error 
testifled that there was no reason for placing the caboose car in 
the rear of the passenger trains, and says "it could hâve been put 
at thé head of the train just as easy." Even if this is taken to be 
triie, still no négligence can be inferred theref rom, because the 
company had a right, so far as its employés were concemed, to 
put the caboose in that part of the train most convenient. As 
a matter of fact, however, if the caboose car had the link and pin 
coûpling, while the passenger cars had the Miller coupling, to hâve 
placed the caboose car anywhere else except in the vea,v of the 
train would hâve greatly increased the inconveniencé and risk to ail 
thé persons aboard the train, passengers as well as employés. The 
mischlef to be remedied by the statute was the great risk and 
danger in hauling heavy and loaded freight cars behind passenger 
cars, and not any supposed danger to employés resulting from 
coupling said cars. 

Third. No négligence can be inferred against the company be- 
cause of the use of différent drawheads on the cars lawfuUy coupled 
together in the same train. Certainly not in favor of any em- 
ployé who, with fuU knowledge, as the défendant in error had, of 
the différent drawheads, voluntarily assumes the duty of coupling 
cars. There is no law which requires any particular railroad to 
use only cars having uniform drawheads and coupling gear; and, 
until there is such a law, the use by any railroad of cars with dis- 
similar drawheads cannot be assigned as négligence. In fact, and 
resulting from the necessary intercliange of cars, a gênerai law 
adopting a uniform drawhead and coupling gear will be necessary 
before any particular railroad can be required to use only cars 
having tiniformly the same coupling arrangements. From my view 
of the évidence, it is clear that the défendant in error was not 
injured through any fault of the plaintiff in error, nor of its agents, 
who, with regard to him, were vice principals; but was injured 
through the négligence of a feUow servant, his owji négligence 
contributing thereto. The évidence clearly shows that the défend- 
ant lu error was standing between the uncoupled cars of a train, 
in violation of the spirit of the company's raies, attempting to 
remedy the eflect of his own conduct in previously using a square 
coupling pin, when his fellow servant, the engineer, without prévi- 
ens warning, backed the train and injured him. I am unable to 
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see, and the opinion of tlie court dœs not point ont, how, by ordi- 
nary foresiglit, tlie railway management could baye prevented the 
injury wMch tbe défendant in error received. Tbe judgment of 
the circuit court should bave been reversed, and a venire de novo 
awarded. 

A motion for reargument was granted, and tbe case rebeard be- 
fore FARDEE and McCORMICK, Circuit Judges, and LOCKE, Dis- 
trict Judge, and tbe following opinions were delivered: 



(January 2, 1894.) 

McCORMICK, Circuit Judge. This case was submitted on briefs 
of counsel at tbe last term of this court A majority of the court 
delivered its décision, afiarming the judgment of the circuit court. 
At a late day in that term a motion for rehearing was granted. The 
case has now been orally argued by counsel, and they bave fîled 
additional briefs. We hâve carefully reexamined the case. We 
conclude that the judgment of the circuit court must be afiSrmed. 
The case is stated in the opinion of the court delivered at the last 
term. We are content to rest our décision on the reasoning and the 
précédents therein relied on to support it. Our respect for the 
member of this court who could not concur in that opinion prompts 
a somewhat more extended statement of our views. The plaintiff 
in error urges only that "the court erred in refusing to instruct tbe 
jury to flnd a verdict for the défendant." The plaintiff in error says, 
in the brief filed on its behalf, December 5, 1892: 

"There was no exception taken to the charge of the judge by the défend- 
ant, and no error complained of as the law was expounded to the jury, the 
error consisting in submitting the case to the jury in the absence of any 
testimony sufflclent to justify a verdict." 

The motion for an instruction to tbe jury to flnd for the défendant 
is substantiaUy équivalent to the ancient practice of demurring -to 
the évidence, a practice still foUowed in some of the states, but 
which never obtained in Texas. There, and in many nf the states, 
a motion that the judge direct a verdict has become the practice in 
cases where a party deems that a demurrer to the évidence coidd be 
well taken. Such a motion was made in this case before the jury re- 
tired. It was refused. There was a verdict for the plaintiff, 
and a judgment thereon against the défendant, The défendant 
moved for a new trial. That motion was refused by the judge who 
tried tbe case, and the défendant brought this writ of error. It 
appears that the trial judge rightly understood the law applicable 
to the issues raised by the pleadings and by the évidence, if there 
was any évidence, and that the only error he made, the plaintiff in 
error being the judge, was in holding that the testimony proved or 
tended to prove facts from which fair-minded men might draw dif- 
férent conclusions as to whether the défendant was guUty of négli- 
gence under the law thus correctly given. Whether there is any 
évidence tending to prove the averments necessary to sustain a re- 



714 FEDERAL BEPOBTBK, VOl. 60. 

covery is aa iuuch a question of law as wliéther the avermènts açe 
good OH gênerai demurrer, What is évidence in the case, and 
whether ik ail the testimony introduced there is any évidence tend- 
ing to support each of the necessary avermènts, are questions of law 
to he addressed to the judge, and his action thereon, when propeiiy 
învoked and duly excepted to and made part of the record, is subject 
to review on writ of error. It is not discretionary with the presid- 
ing judge, on a trial beforea jury in the courts of the United States, 
to submit thé case to the jury when the whole évidence introduced 
on the trial is legally insufflcient to warrant a verdict for the plain- 
tiff. Some issues are not susceptible of direct proof. In a greater 
or less degree, ail issues acjmit pf inferences from established facts 
tending to establish the faCt necessary to sustain the action. Nég- 
ligence, like fraud, is isusceptible in a high degree of this character 
of proof. Subject to the rule that there must be some évidence, it 
results from the nature of the case that the question of the existence 
of actionablé négligence is one of mixed law and fact Négligence 
and contributory négligence are incapable of exact définition. They 
are relative tenus. To détermine the existence of either as causing 
directly, or assisting directly to cause, an injury from which damage 
results, the conditions and mutual duties of the parties, the time, 
the place, the business, and ail the attendant circumstances of each 
particular case must be considerei It has not been settled by 
judicial décisions, and probably will not be so settled, that any 
spécifie acte constitute négligence per se, or that spécifie acts cannot 
constitute négligence in some states ôf case which cannot be antici- 
pated. Many expressions occur in reported opinions to the effect 
that this or that act or omission dîd or did not constitute or show 
négligence. AU such language has i*elation to the case in which it 
is used. Cîourts of last resort, as well as courts of original jurisdic- 
tion, hâve to dispose of issues of law sharply made by contending 
parties. The nature of the case and the conditions of the forum 
dq not requîre or admit of that nice weigMng of words and phrases, 
or that exhaustive statement of exceptions, which we would reason- 
ably expect of a careful commentator. Perhaps in no class of cases 
is it more incumbent on us to distinguish between the authority 
of the case and detached sentences of the opinion than in those 
involving the question we are now considerîng. The language 
bearing on that subject, so often cited with emphasis, is found in 
opinions afBrming the ruling of the trial judge, or reversing his 
décision whén he had improperly withdrawn the case from the jury. 
We hâve examined ail the cases in the reports of the suprême court 
which appear to us to be germane tp our présent argument, embra- 
cing each case cited on the brief s for the plaintiff in error. Of the 
cases examined by us, only two were reversed in which the trial judge 
refused to withdraw the case from the jury, and in one of thèse 
(Steamship Go. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 397) the rever- 
sai was placed on the ground that the négligence proved was that of 
a fellow servant. The trial court had substantially submitted to 
the jury the question whether différent servants of one toaster, about 
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whose employaient and service there was no dispute, were fellow 
servants. In the otlier case (Armour v. Hahn, 111 U. S. 313, 4 Snp. 
et 433) it is decided that the facts established in that case do not 
show négligence on the part of the master, and that the circuit court 
erred in uor so holding, and directing a verdict for the défendant. 
The rcsult of the décisions we find stated in Eailway Co. v. Ives, 144 
U. S. 417, 12 Sup. et. 679: 

"When a glven state of facts Is sueh that reasonable men may falrly differ 
upon the question as to whether there was négligence or not, the détermina- 
tion of the matter is for the Jury. It is only where the facts are soich that 
ail reasonable men must draw the same conclusion from them that the ques- 
tion of négligence is ever considered as one of law for the court" 

The cases we hâve examined are cited in a note to this opinion.^ 
We often hear, from counsel who represent large corporations, 
severe criticism on the conduct of juries in suits at common law 
for damages for personal injuries brought against corporations, and 
especiaUy in such suits against railroad corporations. Our expé- 
rience at the circuit, and the eomplexion of many records brought 
before us for review, attest that thèse criticisms are not unpro- 
voked. Probably the provocation and the criticism alike resuit 
from the nature of the case. The volume of freight and passenger 
movement is immense. The number of persons engagea in it con- 
stitute a great army. The business is hazardous. The casualties 
that occur from unavoidable accident and from négligence exceed 
those commonly suffered from the conflict of armies in actuaJ war. 
The sufferers are often subordinate employés, or other wage earn- 
ers, on whose toil and eamings they and their wives and children, 
or other relatives to whom they owe and render duty, are dépend- 
ent for support. It is to be expected that in every case the party 
injured will claim damages, and that the corporation will question 
its liability. The law furnishes no exact standard for measuring 
such unliquidated damages. It is not strange that the parties are 
often unable to adjust the matter. In such cases the claim must 
be abandoned or resort had to the courts, where the jury are 
charged to find from the évidence, under proper instructions and 
in the exercise of a sound discrétion, whether the défendant was 
guilty of actionable négligence, from which the injury resulted, 
and, if so, the amount, if any, of damage to the plaintiff. In this 
contest the parties are often unequally matched. The plaintiff, 

>Parks V. Ross, 11 How. 362; Schuchardt v. Allens, 1 Wall. 359; Hiekman 
V. Jones, 9 Wall. 197; Merchants' Banlc v. State Bank, 10 Wall. 637; Pleas- 
ants V. Fant, 22 Wall. 120; Commissioners v. Clark, 94 U. S. 284; Bailroad 
Co. V. Houston, 95 U. S. 697; Eandall v. Railroad Co., 109 U. S. 478, 3 Sup. 
et. 322; Tuttle v. Railway Co., 122 U. S. 189, 7 Sup. Ct. 1166; Brodnax v. 
Insurance Co., 128 U. S. 238, 9 Sup. Ct. 61; Jones v. Railroad Co., 128 U. S. 
444, 9 Sup. Ct. 118; Coyne v. Railway Co., 133 U. S. 370, 10 Sup. Ct 382; 
Gunther v. Insurance Co., 134 U. S. IIS, 10 Sup. Ct. 448; Aerkfetz v. Hum- 
phreys, 145 U. S. 418, 12 Sup. Ct 835; Oterl v. Scalxo, 145 U. S. 593, 12 Sup. 
Ct 895; Railroad Co. v. Baugh, 149 U. S. 308, 13 Sup. Ct. 914; Railway Co. 
V. Mealer, 1 C. 0. A. 633, 50 Fed. 725; Kldwell v. Railroad Co., 3 Woods, 
313. Fed. Cas. No. 7,757; Bank v. Morsan, 117 U. S. 96, 6 Sup. Ct. 657; Kane 
V. Railway Co., 128 U. S. 91, 9 Sup. Ct. 16. 
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wlio basthe borden of proof, is in many cases unable, and in otters 
uûwilling, to pay an attorney and tke other costs of preparing and 
trylng his flase. Prom this has grown up a prévalent cnstom of 
contraeting with practicing lawyers of skill and pecuniary means 
to take the case, conduct it, bear or guarantee the costs, and divide 
tàe recovery for compensation. It lia» been stated before us in 
oral argument, not in this case, nor by the counsel in tMs case, 
that in such cases the contract now customary in the state from 
which this case cornes is for the lawyer to receive two-thirds of 
the recovery, to cover his fées and expenses, and the plaintiff to 
receive the remainder. An equal division of the recovery between 
the lavpyer and his client has probably long been customary in 
that state and elsewhere. The corporation has salaried attorneys, 
permanently retained, who appear in every case. AU the other 
practicing attorneys at the points where thèse suits are brought 
either hâve or hâve had such suits against the same défendant, 
or against a similar corporation, iti which they hâve or hâve had 
this large personal interest. With the purest motives and the 
best of temper, this combînation must, as it is knovs'n to do, hâve 
a strong tendency to biâs the minds of the jury. The trial judge 
sees it, feels it, and, according to the temper of his mind, either 
uncpnsciously yields to it or holds himself over plumb against it. 
Others must say hov? far appeUate judges are able to rise above 
this atmosphère, and hold an even balance. The evH is real and 
Imminent It may be difficult to devise an efiftcient remedy, and 
more diflacult to secure its gênerai adoption and application. In 
the courts of the United States, trial judges may grant nevp trials 
whenever and as often as in their judgment it is necessary to do 
80 to mete ont justice between the parties. Their action in grant- 
ing or in refusing new trials cannot be assigned as error. Be- 
cause of thQir absolute discrétion in this matter, which long ex- 
périence has sanctioned and found to be wholesome, they may be 
indulged and sustained in the exercise of a libéral discrétion, though 
it be a légal, as distinguished from an absolute, discrétion, in de- 
ciding before verdict that the proof will support only one verdict, 
and in directing the flnding accordingly. They may well feel free to 
pursue this course, and should be encouraged to do so in aU cases 
where in their judgment only one verdict should be permitted to 
stand. Such action, being subject to review, may be safely taken 
by the trial judge, and wiU be in the interest of economy of time 
and money to parties litigant and to the public. In this matter 
he exercises a légal discrétion, but he acts on his own enlightened 
judgment; he is nearer the case than an appellate court can gen- 
eraUy get, and, in a case like the présent one, his judgment that 
reasonable men may fairly draw différent conclusions from the 
proof merits considération. The judgment of the circuit court is 
affirmed. 

PARDEE, Circuit Judge. I adhère to the views expressed in 
my former opinion, and hâve little to add in riew of the last opinion 
of the majority of the court. I do not question the law to be as 
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stated by Mr. Justice Lamar in Railwav Co. v. Ives, 144 U. S. 417, 
12 Sup. et. 679, that: 

"When a glven state of facts Is such that reasonable men may fairly differ 
upon the question as to whether there was négligence or not, the détermina- 
tion of the matter is for the jiu'y. It is only where the tacts are such that 
ail reasonable men must draw the same conclusion from them that the 
question of négligence is ever considered as one of law for the comrt" 

In fact, I do not understand that my views of the law in regard 
to the respective provinces of the trial jndge and the jury are at ail 
out of accord with those of the suprême court, or that I differ with 
my associâtes in this court, except with regard to the application 
of the conceded rules on the subject What I insist upon is that 
where, under the law, the duty of the trial judge is to direct a ver- 
dict, this court, in reviewing the case, properly shown by the record, 
should meet the fuU measure of its responsibilities, and that in such 
a case it is not suflScient to faU back on the trial judge's opinion, 
as conclusive, "that reasonable men may fairly differ as to the efEect 
of the undisputed évidence in the case." And in this connection it 
is proper to say that the observations of the court as to the fre- 
quency of personal injury suits, the skill and acumen with which 
each side is presented, the what used to be caUed "champerty" 
prevailing at the bar, and the gênerai surroundings on the trial of 
such cases, — ail, it is intimated, creating an atmosphère of préju- 
dice above which the trial judge may not always rise, — instead of 
being an argument in favor of giving great weight to the ruling of 
the trial judge, who is frequently caïled upon to act on the spur of 
the moment, without suffi cient opportunity to analyze and fuUy 
weigh the évidence, rather point the other way, and reaUy furnish a 
strong reason, if one is necessary, why this court should look well 
înto every properly presented case of complaint, and see that the 
trial judge neither trenches on the legitimate province of the jury, 
nor mistakes or neglects or abdicates his duty as judge, to the 
préjudice of the parties. 

I do not entirely agrée with the majority opinion as to the ab- 
sence of ail définitions of négligence and contributory négligence. 
The suprême court of the United States in Eailroad Co. v. Jones, 
05 U. S. 439, attempted to deflne négligence and give some rules in 
relation thereto, and the case has been cited with approval several 
times since, and as recently as Bailroad Co. v. Converse, 139 U. S. 
474, 11 Sup. et. 569. In the présent case, I am inclined to say, as 
Mr. Justice Field said in the very similar case (as to manner of 
présentation in the appellate court) of RaUroad Co. v. Houston, 
95 U. S. 702: "Not even a plausible pretext for the verdict can be 
suggested unless we wander from the évidence into the région of 
conjecture and spéculation." The last opinion of the majority of 
the court does not undertake to point out the spécifie négligence 
of the railroad company which rendered it liable, or any of the 
fair inferences of négligence on its part which reasonable men 
might draw from the undisputed factsi in the case. In this respect 
the case is left where the first opinion left it, and there the court 
entirely ignored the fact that the défendant in error was not in- 
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jured by reâson of any defective appliances of which he did not 
know, and the risk of which he did not assume, nor even proxi- 
mately injured by any defective appliances whatever, but was, by 
his own and the other undisputed évidence, directly and proxi- 
mately injured by the unexpected backing of the train. 

As to the négligence of the railroad in using cars with différent 
coupling appjiances, upon which the opinion lays some stress, and 
as generally bearing on the case in hand, Kohn v. McNulta, 147 U. S. 
238, 13 Sup. et. 298, is instructive, and can be read with interest. 
I quote as foUows: 

"With respect to the merits of the case, the décision of the court was also 
dearly correct. The interv^nçr was twenty-six years of âge; he had been 
working as a blacksmith for about six years before enterlng into the employ 
Of the défendant. He had been engagea in this worU of coupling cars in the 
comijany's yard for over two mpnths before the accident, and was therefore 
familiar with the tracks and condition of the yard, and not inexperienced 
in the business. He clalms that the Wabash freight cars, which constituted 
by far the larger number of cars which passed through that yard, had none of 
those deadwoods or bumpers, but Inasmuch as he had in fact seen and coupled 
cars like the ones- that caused the accident, and that more than once, and as 
tjie deadwoods were obvions to anyone attempting to make the coupling, 
ànd the danger from them apparent, It muât be held that it was one of the 
risks which he assumed In ente*lng upon the: service, a railroad company 
l8 gullty of no négligence in receivlng into its yards, and passlng over Its 
line, cars, freight or passenger, difflerçnt from, those it itself owns and uses. 
• * • It is not pretended that thesé cars were ont of repair, or in a de- 
fective condition, but slmply that they were constructed dlfferently from the 
Wabash cars in that they had double deadwoods or bumpers of unusual 
length, to protect the drawbars. But ail this was obvlous to even a pass- 
lng glance, and the risk which there was in coupling such cars was apparent. 
It required no spécial skill or knowledge to detect it. The Intervener was 
lio boy, placed by the employer in a position of undisclosed danger, but a 
luature man, dolng the ordlnary work which he had engaged to do, and 
whose risks in this respect were obvlous to any one. Under those circum- 
stançes, he assumed the risk of such an accident as this, and no négligence 
can be Imputed to the employer." 



CITY OF EVANSVILLE v. WOODBTTRT et al. 

(Circuit Court of Appeals, Seventh Circuit February 9, 1894.) 

No. 37. 

Mtjnicipatj Cohpokation — Power to Isstje Bokds. 

Under Act Ind. 1847, incorporatlng the city of Evansville, and authoriz- 
ing the City "to boiTow money for the use of the city," the city has 
Power to issue bonds for money so borrowed. Kallroad Co. v. Evansville, 
15 Ind. 395, foUowed. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

Action by Théodore C. Woodbury and others against the city of 
Evansville upon interest coupons. Plaintiffs obtained judgment. 
Défendant brings error. 

ITie défendants in error brought two actions against the city of Evansville 
upon certain coupons taken from purported bonds of said city. Demur- 
rers to the complaints were overruled, and thé défendant below answered 
in seven paragraphs, consisting of gênerai déniai, allégations of want of au- 
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thorlty to issue the bonds, and nonconformity wlth certain gênerai funding 
acts of the législature, and déniai of the plaintiffs' ownership. Demurrers were 
siistalned to the paragraphs of the answers except those of déniai. By agree- 
ment of the parties, the actions were Consolidated, and submitted to the court 
for trial, and findings and judgment were thereupon in favor of the plaintiffs 
below. The bonds in question are each denominated "rédemption bond," are 
negotlable in form, recite the issue under resolution of the common council 
of date stated, and as under and bj virtue of the powers delegated by section 
30 of the act of January 27, 1847, incorporating ôaid city, and state the pur- 
poses of their issue. They are of several séries and dates, and further recite 
authority and purpose as foUows, respectively: (1) Of April 1, 1876, under 
resolution adopted December 14, 1875, séries of $300,000 to redeem $300,000 
"local iiQprovement bonds;" (2) of February 1, 1881, imder resolution 
adopted January 24, 1881, séries of $100,000 to redeem $100,000 "of said city's 
bonds now outstanding;" (3) of April 15, 1878, under resolution adopted 
March 25, 1878, séries $100,000 to redeem $100,000 "of bonds of said city;" 
(4) of June 1, 1877, under resolution adopted April 6, 1877, séries of $100,000 
to redeem $100,000 "of the bonds of said city." The défendants in error are 
bona flde holders of the coupons in suit. 

George A. Cunningham, for plaintiff in error. 

A. W. Hatch and George A. Sanders, for défendants in error. 

Before JENKENS, Circuit Judge, and BAIŒR and SEAMAN, 
District Judges. 

SEAMAN, District Judge (after stating the facts). There are 
several assignments of error, but tlie only points ma de by them are — 
First, tliat there is no power vested in the common council by the 
charter for the issue of either séries of bonds; and, second, that the 
conditions of the indebtedness for which they were issued were not 
within certain gênerai funding statutes of Indiana, and certain re- 
quirements of thèse statutes were not complied with. The bonds 
Ào not refer to the funding acts, and do not appear to hâve been 
issued under them, and upon the view hère taken this second point is 
not material. The authority for the issue is rested upon section 30 
of the act of 1847, incorporating the city of EvansTiUe, and ail argu- 
ment in behalf of the plaintiff in error is directed against its exist- 
ence in that section. Section 30 confers upon the common council 
the control and management of the finances and property of the city, 
and power to make ordinances, rules, and régulations for certain pur- 
poses, and on subjects enumerated in a number of clauses, among 
which are (clause 40) to take stock in any chartered Company for 
making roads to said city, etc., and, where stock is taken, "to borrow 
money and levy and coUect a tax for payment of such stock ;" (clause 
41) "to borrow money for the use of the city of Evansville." The ques- 
tion of the power conferred by this identical section of the charter 
was before the suprême court of Indiana, and a décision ren- 
dered, in 1860, prior to ail the issues of bonds hère in contro- 
versy, and is found in Railroad Co. v. EvansvUle, 15 Ind. 395. It 
arose ont of bonds issued to pay for subscription to stock of a rail- 
road. Construing the grant of power "to borrow money" for such 
payment, contained in the above-cited fortieth clause, that court 
held as follows: 

"The city was expressly authorized to borrow money to pay for the stock 
vsubscribed. The power to borrow money necessarily implies the power to 
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determiDe the lime of payment, and alao the power to issue bonds or other 
évidences of lihe Indebtedness." 

The opinion tlien adopts the following expression from Slack v. 
Eailroad Co., 13 B. Mon. 1, viz.: 

"Moreover, the first act under which the debt was created gave full power 
to the county court to provide for Its payment elther by taxation or by bor- 
rowing the môney, which o( com-se implied the power, as It dld the necessity, 
of furnlshlng some évidence of Indebtedness; and the court mlght doubiless 
hâve Issued the bonds of the county, In some form, to the lendèr." 

It was the fortieth clause of this section which was there con- 
stnied, whUe the power to issue the bonds hère presented must be 
found in thë forty-flrst clause. The lauguage is the same in each, 
authorizing "to borrow môney;" in thé one to pay for subscription, 
and in the other "for the use of the city." There can be no dif- 
férence in the rule to be applied. The interprétation is of the stat- 
utory language, and must be held equally applicable to both clauses. 
A compétent judicial construction of a statute enters into and 
becomes a part of it, as though it had been written in, so far, at 
least, as contract rights accruing under it are concemed. Douglass v. 
County of Pike, 101 U. S. 677; Suth. St. Const. § 319. The bor- 
rowing of money to pay outstanding indebtedness of the city was 
clearly a borrowing for the use of the city; and, if this ruling of the 
highest court of the state must govem hère, the iwwer to issue the 
bonds is well shown. That décision appears to hâve remained 
undisturbed, and is in accord with the doctrine constantly held by 
that court. Dill. Mun. Corp. § 119. It is worthy of note that the 
suprême court of the United States held directly the same construc- 
tion upon a grant of power "to borrow money for any public pur- 
pose" in Rogers v. Burlington, 8 Wall. 654, and Mitchell t. Burling- 
ton, 4 Wall. 270. Thèse décisions were flve and six years after 
that in Indiana; and, although they appear to hâve been overruled 
in récent years, they would constitute some justification, if any 
were needed, for reliance by purchasers upon the Indiana interpré- 
tation. The fédéral courts hâve maintained a rule from their organ- 
ization that in aU cases depending upon a state statute they wHl 
adopt and foUow the adjudications of the court of last resort in 
the state in its construction, when that construction is well settled, 
and without inquiry as to its original soundness. This rule is 
founded upon respect for property rights, as well as of comity, and 
had its early expression by Ohief Justice Marshall, and has been 
upheld by an unbroken Une of décisions. Polk's Lessee v. Wendal, 
9 Cranch, 87; Nesmith v. Sheldon, 7 How. 812; Fairfleld v. Countv 
of Gallatin, 100 U. S. 47; Douglass t. County of Pike, 101 U. S. 677. 
Therefore, the récent décisions in Merrill v. MonticeUo, 138 U. S. 
673, 11 Sup. et. 441, and Brenham y. Bank, 144 U. S. 173, 12 Sup. 
et. 559, cited in behalf of plaintiff in error as décisive, are not appli- 
cable. The rights of the holders of thèse bonds accrued under the 
previous interprétations by the Indiana courts; and, while thèse 
cases in the suprême court establish a rule for original construction, 
they do not goyern a,s to the bonds in suit. The judgment below is 
ailirmed. 
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SCOTT et al. v. SCRUGGS. 

(Oircult Court of Appeals, Fifth Circuit February 27, 1894.) 

No. 168. 

Pbincifai. and Suhbty — Dmchargb op Surbtt. 

Where the holder of a note extends It at the request of one maker, and 
without the knowledge op consent of the other, knowlng at the time that 
the latter maker merely slgned the note as surety, the latter is released 
from his obligation, although the holder" did not know of the relation be- 
Irween the two makers at the time the note was given. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Alabama. 

Action by Thomas M. Scruggs against John F. Scott and H. S. 
Freeman upon two promissory notes. Plaintiff obtained judgment. 
Défendants bring error. 

W. R. Francis, for plaintiff s in error. 
John C. Eyster, for défendant in error. 

Before PARDEE and McOORMICK, Circuit Judgea. 

PARDEE, Circuit Judge. This action was brought by Thomas 
M. Scruggs, the défendant in error, against John F. Scott and H. 
S. Freeman, the plaintiffs in error, to recover the sum of |2,601.65, 
the amount of two promissory notes made by the défendants, 
Scott and Freeman, dated the 4th day of January, 1890, and payable 
six months after date, to the order of the plaintiff, Scruggs, at 
the First National Bank of Decatur, Ala, The complaint also con- 
tains a count for the same amount on an account stated on the 
4th day of January, 1890, and a count for money loaned on the 
same day. The défendant Scott pleaded the gênerai issue. The 
défendant Freeman, in answer to the whole complaint, in addi- 
tion to "Never was indebted," pleaded that he signed the notes in 
suit simply as a surety for the défendant Scott on a loan made 
to him at that time by the plaintiff, Scruggs; that this fact was 
well known to the plaintiff; that thereafter, and about the time 
of maturity of the notes in suit, the plaintiff, Scruggs, by an agree- 
ment made between him and the défendant Scott, without the 
knowledge or consent of the défendant Freeman, for a valuable 
considération, extended the time of payment of the said notes, 
and the repayment of the said loan, for a definite time; and that 
the défendant Freeman was thereby discharged from liability as 
such surety. Issue was joined on this answer, and the case was 
tried on the 29th day of April, 1893, at the April term of the circuit 
court, the défendant Freeman alone defending the action. The court 
gave the gênerai charge in favor of the plaintiff, and judgment 
was rendered against both of the défendants for the sum of 
$3,191.02. From this judgment the writ of error is taken. 

An action had been brought before this, on those identical notes, 

by the same plaintiff, Scruggs, against the same défendants, on 

the 21st day of March, 1891, in the circuit court of Morgan county, 

in the state of Alabama- The défendant Freeman interposed the 

v.60F.no.5 — 46 
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same défense as in the présent action. On the trial the court gave 
the gênerai charge in favor oï the plaintitf, and judgment was ren- 
dered against both of the défendants. An appeal was taken from 
this judgment to the suprême court of Alabama. The suprême 
court reversed the judgment, and remanded the case to the Morgan 
county circuit court for a new trial. Scott v. Scrilggs, 95 Ala. 
383, il South. 215. At the November term, 1892, of the Morgan 
county circtiit court, when the case was called for a nèw trial, the 
plaintif took a voluntary noûsuit Immediately thereafter, on De- 
cember 20, 1892, the présent action was begun. 

The ùndispùted facts are that on May 28, 1889, Scott (One of the 
défendants) applied to the défendant in error, Scruggs, for a loan of 
f 3,000. Scruggs told him that he had some money to leùd, and asked 
Scott what kind of security he could give him for it. Scott ànswered, 
according to Scruggs, that he could give him "a note signed by him- 
self and H. S. Treeman," or "his note with H.S.Freemaii on it." 
Scruggs agreed to let Scott hâve the money on thèse terms, and drew 
up two notes^— one for |2,0Q0,and the otherfor |1,000, Scott signed 
thèse notes in Scruggs' ofQce, and then took them out to get Free- 
man's signature. He brought them back, signed by Freeman, and 
delivered them to Scrijggs, who gave him the money (first deduct- 
ing the interest) in two checks, drawn payable to the order of 
Scott, at his request. Freeman signed thèse notes at his office, in 
Decatur. He was not présent when the notes were delivered to 
Scruggs. ■ He never had any conversation with Scruggs about the 
loan. The loan was not made for his beneflt, and he did not, in 
any way, get any part of the money. A short time before thèse 
notes became due, there were some communications between Scott 
and Scruggs in référence to their payment. On the morning of 
January 4, 1890, — the day on which the notes were due, — Scott 
came to the office of the plaintifî, and told him that he could not 
pay the notes. Scruggs asked him how much he could pay. Scott 
said that he could pay $500 in cash, and would renew the notes for 
the balance, and Scruggs agreed to this. Scott then wanted the 
notes drawn up so that hé could take them out, and get Freeman's 
signature, as he had done before. Scruggs refused to do this, and 
insisted that Freeman should come to his office, and sign the notes 
there, in his presenca Scott then went out to flnd Freeman, but 
could not find him at first, and finaUy made an appointment with 
Scruggs to bring Freeman to his office at 4 o'clock that aftemoon. 
At that time, Scott and Freeman came to Scruggs' office. Scruggs 
asked Scott whether he wanted the interest taken out of the 
$500, or added to the notes, and Scott said he wanted it added 
to the notes. Scruggs then told Mr. Percival to draw up the notes, 
adding the interest, which he did; and Scott and Freeman signed 
thèse notes, — the notes in suit. Scott then delivered the new notes 
to Scruggs, and paid him the $500 in cash; and Scruggs handed to 
Scott the old notes, of May 23, 1889, from which Scott then tore 
the signatures. Scott furnished the whole of the $500 paid to 
Scruggs on January 4, 1890, and Freeman did not furnish any part 
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of it. A short time before the notes in suit fell due, — in July, 
1890, — there was a correspondence between Scott and Scruggs as 
to an extension of the time of payment. As the resuit of this 
correspondence, Scott paid Scruggs |104.06 for six months' interest 
on the notes, in advance; and Scruggs, in considération of this 
payment, agreed to extend the time of payment for six months, to 
January 4-7, 1891, and indorsed the payment of the interest on the 
notes. Ail of this negotiation was by letter, and there was no 
Personal communication between the parties about it. Preeman 
did not know anything about this extension of the time of pay- 
ment, nor did he consent to it in any way whaterer. He did 
not furnish any part of the $104.06 paid by Scott to Scruggs. Freo- 
man never heard anything about the notes in suit, after they were 
executed, and says he thought they were paid, until about a week 
before the beginning of the suit on them by the plaintiff in the 
circuit court of Morgan county, Ala., on March 21, 1891. In addi- 
tion to the foregoing undisputed facts, there was uncontradicted 
évidence on the trial strongly tending to show that Scruggs, the 
défendant in error, knew from the beginning, and continuously there- 
after, that the relation between Scott and Freeman in regard to 
the loan made to Scott, and in regard to the notes sued on, was that 
of principal and surety. On the trial, and over the objections of 
the défendant Freeman (plaintifE in error hère), the court charged the 
jury as follows: 

"It Is not important to inquire what the relation or understanding was be- 
tween défendants, Scott and Freeman,— as to whetlier tliey were both mali- 
ers, or that one was maker, and the other surety,— imless it is shown that 
such knowledge and understanding was brought home to Scrngss, the other 
party to the loan, at the time the notes were accepted by him (or the loan 
made, whlch was the considération of the notes. The notes themselves are 
in évidence, and, as they are written, the défendants are maJiers of the notes, 
but that l8 not conelusive against défendant Freeman. But the burden is 
upon him to show that the notes are not the true expression and understand- 
ing between Scott and Scruggs at the time the notes were accepted by him 
(Scruggs) in considération of the loan. * * • if you shall flxid that the plea 
of surety by the défendant Freeman. Is sustained by the proof, and that 
there was a mère renewal of the old notes by the giving of the new, then you 
will flnd the plea sustained, and your verdict will be for défendant Freeman 
on the notes in suit. If, however, you shall flnd that the plaintiff accepted 
the original notes for the loan without the knowledge that défendant Fi-ee- 
man was upon the notes only as a surety for Scott, your verdict must be for 
plaintiff, against both of the défendants. And even if you shall find that the 
défendant Freeman was upon the first notes only as surety, and that Scruggs 
accepted them for the loan, knowing that f act, still, if you find, what took 
place between the parties when the new notes were given, that it was the in- 
tention of the parties that the old notes should be paid and discharged by the 
giving of the new notes, then yomr verdict wlU be for the plaintiff, against both 
défendants. There is another view of the case to which I call the attention of 
the jiury: If the contention of the défendant Freeman that the notes sued 
on are mère renewals of the old notes, which were not paid and canceled by 
the giving of the new notes, under the proof and instruction as to the law 
which hâve just been given, then the old notes, which are hère in évidence in 
this case, being unpaid, and there being hère a claim upon acoount stated in 
plaintlff's complaint, the old notes are compétent évidence In support of 
such claim on account stated. It is not claimed that there is any such infii-m- 
ity in the old notes as is set up agaihst the notes in suit; that is, that there 
was any extension of the time of then: payment without the knowledge and 
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consent ot the défendant JFreeman. And, therefore, if ihe Jnry, iinder the 
propf and instructions giyen, flnd for tlie défendant Freeman on the potes In 
suit, still, if tbe jury flnd that the notes are not paid, then their verdict may 
be ûfeon the old notes Î6r the amount f ound tb be due, àgainst both of de- 
fendants. And, if this view of the snbject is correct, it results in the gên- 
erai charge that, if the jury believe ail the évidence, they will flnd for the 
plalntiff, against both défendants." 

The record also shows that at the request of the plaintiff (dé- 
fendant in error hère), and against the objections of the défendant 
Freeman (plaintiff in error hère), the court chargea the jury as fol- 
lows: 

"In this case the plaintiff relies on counts in hls complaint on the two notes 
of the défendants dated January 4, 1890, and also on a count in bis complaint 
upon an account stated. The défendant Freeman pleads that he signed the 
first two notes that are in évidence, of date May 23, 1889, as a sittety, and 
that the last two notes are mère renewals; that they were not received in 
payment of the first two notes; and that no considération moved to him 
(Freeman) as t» the last t^o notes, and that he is only a surety on them; 
and that, by plaintlfC's glying time to the défendant, he (Freeman) is dis- 
charged from liabllity on thèse notes. If this position be correct, and proved 
to your satisfaction, and if ït be also proved that Scruggs had knowledge of 
the fàet that Freeman wàs only a surety, thèse facts would discharge Free- 
man; as surety, upon the two notes last given. But, if thèse facts were truè, 
Ihen the flrst two notes, of date May 23, 1889, are unpaid; and the plaintiff, 
on the count in his complaint upon the stated account, would be entitled to 
recover the amount of the flrst two notes, with interest thereon, less the 
amounts shown to be paid to- Scruggs sincc the date of the first two notes, 
and your verdict, for this sum, would he against both défendants. If the 
jury believe the évidence, their verdict should be for the plaintiff, against 
both of the défendants." 

Also, that the défendant Freeman (plaintiff in error hère) re- 
quested the court to charge as foUows: 

"If the jury flnd that the défendant Freeman signed the notes, which are 
the foundation of this suit, solely as surety for the défendant Scott, and 
that this fact was known to the plaintiff at the time of the making of the 
notes; and if the jury also fltad that the plaintiff, without the knowledge or 
consent of the défendant Freeman, by an agreement between him and the 
défendant Scott, for a valuable considération, extended the time of the pay- 
ment of the said notes for a deflnite time,— then the défendant Freeman is 
discharged as a surety, and the verdict must be in favor of the défendant 
Freeman," 

— Which was refused. 

In our opinion, the trial court took an erroneous view of the 
law of the case. The affirmative charge and the other instruc- 
tions given should hâve been refused, and the charge asked for 
by the défendant Freeman (plaintiff in error hère), as given above, 
with other charges requeated by him, not necessary to repeat, should 
hâve been given. Whether the notés sued on were mère renewals 
of the notes given for the original loan, as we think they were 
(see King v. Doane, 139 U. S. 166, 11 Sup. Ct. 465), or whether a 
novation took place, — ^the original notes being thus taken up, as 
paid or btherwise satisfled, — is immaterial. It is also inamaterial 
at what time the creditor, Scruggs, was informed that Scott was 
the principal, and Freeman the surety, provided such relationship 
actually existed, and the information was had or reoeived by 
Scruggs prier to the exécution of the contract between him and 
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Scott, without the consent of Freeman, for the extension of the 
time of payment. In Insurance Co. v. Hanford, 143 U. S. 187-191, 
12 Sup. et. 437, the suprême court of th.e United States, by Mr. 
Justice Gray, declared the law directly applicable, and which con- 
trois this case, as foUows: 

"The case Is thus brought within the well-settled and familiar raie that If 
a creditor, by positive contract wlth the principal debtor, and without the 
consent of the surety, extends the time of payment by the principal debtor, 
he thereby discharges the surety, because the creditor, by so giving time to 
the principal, pnts It out of the power of the surety to consider whether he 
will hâve recourse to his remedy against the principal, and because the 
surety cannot hâve the same remedy against the principal as he would hâve 
had under the original contract; and it is for the surety, alone, to judge 
whether hls position is altered for the worse. 1 Spence, Eq. Jur. 638; Sam- 
uell V. Howarth, 3 Mer. 272; Miller v. Stewart, 9 Wheat. 680, 703. The rule 
applies whenever the creditor gives time to the principal, knowing of the 
relation of principal and surety, although he did not liuow of that relation 
at the time of the original contract (Ewin v. Lancaster, 6 Best & S. 571; 
Corporation v. Overend, 7 Oh. App. 142, and L. R. 7 H. L. 348; Wheat v. 
Kendall, 6 N. H. 504; Guild v. Bùtier, 127 Mass. 380), or evea if that relation 
has been created since that time (Oalieley v. Pasheller, 4 Clark & F. 207, 
233, 10 Bligh [N. S.] 548, 590; Colgrove v. Tallman, 67 N. Y. 95; Smith v. 
Shelden, 35 Mich. 42)." 

We are unable to see any force in the contention that as the 
plaintiff has declared on the common counts, as well as specially 
upon the notes, although the défense of the surety, Freeman, may 
be good because of the contract extending the time of payment, 
yet, as he contends that the original notes given for the loan were 
simply renewed by giving the notes sued on, therefore the plaintiff 
below (défendant in error hère) can recover the amount of the old 
notes as upon account stated. There was only one loan, and only 
one debt. On that debt, Freeman was surety. If, by a contract 
between the creditor and the principal, without his knowledge, 
he was discharged as surety, he was discharged for the whole debt. 
The argument offered in support of this contention would be equally 
good if Freeman's défense had been payment, or even that he never 
signed the renewal notes sued on. The authorities cited by de- 
fendant in error in support of this contention are not ail appli- 
cable to the case in hand. The judgment of the circuit court 
should be reversed, and the cause remanded, with instructions to 
grant a new trial, and otherwise proceed as the law of the case 
may require, and in conformity with the views herein expressed; 
and it is so ordered. 



OGDEN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. December 5, 1893.) 

No. 75. 

Action on Contbact — Conclusivekebs of Enginebr's Decisiok. 

Where a contract for work to be done for the United States provides 
that "the décision of the engineer officer in charge as to quality and 
quantity shall be final, and he shall be the sole référée," a com-t will not 
disturb the décision of such offlcer In the absence of fraud or such gross 
error as would imply bad faith. 
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Appeal f rom the Circuit Court ot the United States for the East- 
ern District of louisiana. 

Suit by James N. Ogden and others against the United States 
to recoTer for work done under a contract to constract a levée. 
Plaintififs were to be paid 28^ cents per cubic yard, and they had 
been paid in full, according to the estimate of the work made by 
Capt Daniel C. Kragman, the engineer offlcer in charge of the work. 
They claimed, howeter, that they had done more work than that 
for which they had been paid. Défendant obtained judgment. 
Plaintiffs appeal. 

J. R. Beckwith, for appellants. 
F. B. Earhart, U. S. Atty. 

Before FARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCORMICK, Circuit Judge. We afarm the judgment of the 
circuit court in this case. The défendant in the circuit court, 
the appellee hère, is not an interested party in the sensé in which 
those tenus are used in judicial décisions. The work she proposed 
to hâve done was to be done not for any direct beneflt to the 
government as a political corporation. She did not seek to drive 
a hard bargain with the appellants, or with others who might bid 
for the work. The proposais furnished ail bidders with the means 
of fully acquainting themselves with the terms of the contract on 
which the work was to be done. A few exti-acts from the pro- 
posais show this : 

'•The contract which the bldder and guarantors promise to enter into shall 
be, In ItS gênerai provisions, in the form adopted and In use by the engineer 
department of the ai-my, blank forms of which can be Inspected at tlils ofBce, 
and wlll be furnished, if deslred, to parties proposing to put in bids. Par- 
ties makliig bids are to be understood aa acceptlng the terms and conditions 
contained In such form of contract" 

"Bidders are requested to vlsit and Inspect the location for levées before 
bidding for levée work." 

"In case of any doubt or dlsagreement arising unda: thèse spécifications, 
the décision of the United States engineer offlcer in charge shall be final, 
and be shall be the sole référée." 

The spécifications of the proposais were attached to the contract 
as a part of it. The form of contract referred to in the proposais 
contained this provision: 

"Ail work done under this contract shall, before being accepted, be sub- 
ject to a rlgld inspection by an Inspecter appointed on the part of the gov- 
ernment, and such as does not conform to the spécifications set forth in this 
contract shall be rejected. The décision of the engineer offlcer in charge as 
to quality and quantlty shall be final, and he shall be the sole référée." 

In view of the object and character of the work to be done, 
and the state of the contracting parties, this provision of the con- 
tract is not a hard one. From the nature of the case, an impar- 
tial, compétent référée, invested with conclusive discrétion, was re- 
quired. The appropriation was to be expended under the direc- 
tion of the secretary of war. This particular work was in charge 
of a captain of engineers in the United States army. No référée 
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more accessible, compétent, or impartial could be suggested than 
Buch officer should hâve been. In tbe absence of fraud, or such 
gross error or mistake as would imply bad faith, his décisions 
must be upbeld as conclusive on the appellants. The proof does 
not show fraud or such gross mistake in the action of this référée. 
That a court acting on the testimony in the record might hâve 
decided differently from the référée in the matter of the appel- 
lants' claim does not warrant the setting aside the décision of the 
engineer in charge of the work. The circuit court so held, and 
its judgment is affirmed. Kihlberg v. U. S., 97 U. S. 398; Sweeney 
V. U. S., 109 U. S. 618, 3 Sup. Ct. 344; Railroad Co. v. March, 114 
U. S. 549, 5 Sup. et, 1035; Eailroad Co. v. Priée, 138 U. S. 185, 
11 Sup. et 290. 

BRADY V. TJNITBD LIFE INS. ASS'N, 

(Circuit Court of Appeals, Second Circuit. February 27, 1894.) 

No. 68. 

Inbukance— Conditions of Polict— Beeach. 

An application for life insurance, which was agreed to be a part of 
the contract, warranted the answers of the assured to questions asked 
thereln to be "full, true, and complète," and the policy was conditloned 
to be void if they were not so. One of the questions demanded the 
name and address of each physieian who had attended the assured within 
a given perlod; and the answer gave the name and address of a single 
physieian. As a matter of fact three physlcians had attended the assured 
within the perlod named. Beld, that the answer was untrue and, belng 
a breach of the warranty, vitiated the policy and destroyed the right 
to recover thereunder. 

Error to the Circuit Court of the United States for the District of 
Connecticut. 

Action by Mary Brady against the United Life Insurance Asso- 
ciation. The trial court directed a verdict for défendant, and 
plaintiflf brings error. Judgment afiSrmed. 

E. F, Cole, for plaintiff in error. 

Geo. E. Terry, (Harry Wilber, of counsel,) for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The assignments of error impugn 
the ruling of the trial judge in instructing the jury to flnd a 
verdict for the défendant. If the trial judge correetly instructed 
the jury to render a verdict for the défendant, upon the ground 
that there was a warranty by the assured of the truth of the 
answers made in his application for insurance, and upon the un- 
contradicted évidence one of the answers was untrue when made, 
it is unnecessary to consider whether the truth of other repré- 
sentations was, upon the évidence, a question of fact for the jury, 
The policy was issued October 2, 1891, upon the application of 
Michael Sinnott, made a few days earlier, and insured his life. 
It recites that the insurance was made "in considération of the 
answers, statements, and agreements contained in the application, 
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whlch are hereby made a part of this contract." The application 
commences with the foUowing récital: 

"I, Mlchael Slnnott, residlng at Waterbury, county of New Hayen, and 
State of Oonnectieut, do hereby make application to the United Life In- 
surance Association for membershlp and a policy of insurance upon my lif e, 
and, as a considération therefor, I warrant tlie statements and answers as 
written in sald application to be full, complète, and true." 

It contained, among others, tbe foUowing inquiries and answers : 

Q. "Has the applicant erer bad any lllness, local disease, injury, mental 
or nervous disease or inflrmityî If yes, state nature, date, duration, and 
severity of attacli." A. "About one year ago lost appetite for short time, 
but has had no trouble slnce." Q. "How long since ycni consulted, or were 
attended, by a physlcianî" A. "About a year ago." Q. "State name and 
address of such physiclan." A. "J. F. Hayes, M. D." Q. "For what dis- 
ease or aliment?" A. "Indigestion." Q. "Glve name and address of each 
physiclan who has prescribed for or attended you within past flve years, 
and for what disease or aliments, and date." A. "J. F. Hayes, M. D., 
Waterbury, Conn." 

It concludes as foUows: 

"It is hereby agreed that the answers and statements in this application, 
whether written by the applicant or not, are warranted to be full, com- 
plète, and true, and that this agreement, together with this application, are 
hereby made part of any policy that may be Issued thereon, and that if 
any answers or statements made are not full, complète, and true, or if any 
condition or agreement shall nO:t be fulfilled as required by such policy, then 
the policy issued hereon shall be null and vold, and ail money paid Ùiereon 
shall be forfelted to said association." 

It appeared upon the trial that Hayes was the médical ex- 
aminer for the défendant who examined Sinnott at the time the 
insurance was applied for. He had attended Sinnott profession- 
ally within the year preceding the application. It also appeared 
by undisputed testimony upon the trial that in November, 1889, 
the assured was sufaciently ill to désire the services of a physi- 
clan, and Dr. Lopez was called, and attended him professionally. 
He became dissatisfled with Dr. Lopez. Dr. Lopez was discharged, 
and on the same day another physiclan, Dr. AxteUe, was called, 
who, on that day, and on several other occasions during that 
and the succeeding month, visited and attended him profession- 
ally. Testimony was given tending to show that, at the time of 
thèse Tisits, he had heart disease, enlargement of the liver, and 
dropsy; but there was also testimony tending to show that he 
never had any serious illness. He died December 31, 1891. 

It is a settled rule in the law of life insurance that answers 
to questions propounded by the insurers in an application for 
insurance, unless they are clearly .ehown by the form of the 
contract to hâve been intended by both parties to be warran- 
ties, to be strictly and literally complied with, are to be construed 
as représentations, as to which substantial truth in everything 
material to the risk is ail that is required of the applicant. By 
the présent contract it was explicitly provided that ail the an- 
swers were warranted to be full, complète, and true. Its lan- 
guage, unlike that of the contract which was considered in Moulor 
V. Insurance Co., 111 U. S. 335, 4 Sup. Ct 466, is plain, unequiv- 
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ocal, and leaves no room for interprétation. It îs a contract 
which must be enforced according to its terms, like those wMch 
were considered in Jeffries v. Insurance Co., 22 Wall. 47, and 
Insurance Co. v. France, 91 TT. S. 510. A true answer to the 
inquiry as to the name and address of each physician wlio had 
attended the applicant within the past five years would hâve 
afforded the insurer a valuable source of information in regard 
to the previous history and physical condition of the applicant. 
The inquiry called for the statement of a fact within the knowl- 
edge of the applicant, and not for one which might be merely 
a matter of opinion, in respect to which he might be mistaken. 
The answer was not incomplète or imperfect, but was untrue. 
It permitted no other inference than that Dr. Hayes was the 
only physician who had prescribed for or attended the applicant 
during the period covered by the inquiry. If the case had been 
submitted to the jury upon the issue whether that answer was 
true, and there had been a verdict for the plaintiff, the verdict 
would hâve been so manifestly unsupported by évidence that it 
would hâve been the duty of the court, in the exercise of a sound 
judicial discrétion, to set it aside. Consequently, the trial judge 
properly withdrew the case from the considération of the jury, 
and directed a verdict for the défendant. North Pennsylvania 
B. Co. V. Commercial Nat. Bank, 123 U. S. 727, S Sup. Ct 266; 
Bailroad Co. v. Converse, 139 U. S. 469, 11 Sup. Ct 569. 
The judgment is affirmed. 



BURKE V. DILLINGHAM. 

(Circuit Court of Appeals, Fiftli Circuit January 30, 1894.) 

No. 137. 

DeATH by WRONGF0L ACT— LlABILITY OF RaILROAD ReOBIVER. 

The Texas statute giving a riglit of action wlien tlie deatli of any per- 
son is caused by tlie négligence of "the proprietor, owner, charterer or 
hirer" of any railroad, or tlieir servants (Rev. St. art. 2899), créâtes no 
right of action against a railroad receiver. Turaer r. Cross, 18 S. W. 
578, 83 Tex. 218, foUowed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

This was a pétition of intervention filed by Mary A. Burke, in- 
dividually and as next friend of Maude, Thomas, Bertha, Charley, 
and Sidney Burke, against Charles Dillingham, receiver of the 
Houston & Texas Central Eailway Company, to recover damages 
suffered by them because of the death of Thomas W. Burke, an em- 
ployé of the receiver, through the alleged négligence of the défend- 
ant. The court below, having sustained a demurrer to the pétition, 
dismissed the same,"and the intervener appeals. 

The statute upon which plaintiff based her right of action was 
Rev. St. Tex. art 2899, which reads as f ollows : 

"An action for actual damages on account of injuries causlng death of any 
person may be brought In the foUowing cases: First, when the death of any 
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person !b cavsed tey the negUg^ce or carélessness of the proprietor, own», 
chartereror.hlrer of aay raUroad, or by the unûtness, négligence or cardea»- 
ness et tnebî s^CTvants." 

To support the action of the court below, the appellee relled 
mainly upon the case of Tumer v. Cross, 83 Tex. 231, 18 S. W. 578, 
and qudtedthe following language therefrom: 

"Looking tô the character of the property named In the statute, If It was 
the Intention of the législature— as seems manifest by the language used— to 
give right of action agalnst; ail persous and corporations sustalning to the 
property the relations which the words indieate, in cases of Injuries result- 
Ing in death, caused by thelr négligence, or the tmfltness, négligence, or caré- 
lessness of thelr servants and agents, then there was necessity to name ail 
the persons agalnst whom rlght of action was Intended to be glven, so that 
any grade of ownershlp conferrlng personal rlght should be brought withln 
the opération of the statute; &nà ît was doubtless for the purpOse of avoid- 
ing au misconception as to thë Intént of the législature that 'hirers,' 'charter- 
ers,' 'o-wners,' and 'proprletoçs' were named. The manifest purpose of the 
statute was to give right of actlftn, for injuries such as are complained of 
In tbls case, agalnst those in po^sespion, In thelr own rights, of the classes of 
property named in the statute, When operated by themselves, or by servants 
or agents of thelr own sélection, for whose acts or omissions they ought to 
be respohMble; and the language of a statute ought to be such as to Impera- 
tlvely requlre It, before a court; would be authorized to hold that such owners 
were Intended to be made Uable, dlrectly or Indlrectly, for a^ Injury occur- 
rlng in the use of thelr property whlle under the management and control of 
an offlcer of a court having power to do wlth it as the court may direct, and 
to Select his own servants without regard to the wish of the owner." 

H. F. Edug and Pressley K. Ewing, for appellant 

E. H. Farrer, E. B. Kruttschmitt, and B. F. Jonas, for appellee. 

Before McCOEMICK, Circuit Judge, and LOCKE and TOTJLMTN, 
District Judges. 

McOOBMICK, Circuit Judge. On the authority of Turner v. Cross, 
83 Tex. 218, 18 S. W. 578, we must hold that, for the injury which re- 
Bulted in the death of Thomas W. Burke, the statute of Texas did 
not autborize a recovery of damages agalnst the défendant in error. 
The demurrer to the pétition was properly sustained, and the judg- 
ment of the circuit court is afflrmed. 



STURDIVANT v. MEMPHIS NAT. BANK. 

(Circuit Court of Appeals, Fifth Circuit February 27, 1894.) 

No. 170. 

Negotiabia Instruments— Law of Placb— Conflict op Laws. 

A note executed and delivered in one stàte, and payable In another, Is 
governed, as to the admissibllity of défenses agalnst an Indorsee, by 
the law of the latter state, even when sued on In the state wherein It 
was executed. 
Same— Validitt— UsuBY— Cqnfmot op Laws. 

But such notOj If valid where made, is not rendered invalld because 
It contravenes the usury laws of the state in which It is payable. 
Same— Actions on— Pleading. 

In an action by an indorsee, a plea settlng forth partial failure of con- 
sidération, and want of good falth in the indorsement, is not redundant. 
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although the fallure of considération Is also set np In another plea, slnce 
that matter must be repeated in order to make out a good défense against 
the indorsee. 

4. Same— Practice. 

Striking out such plea Is réversible error, even when the gênerai issue 
is also pleaded, since such défense cannot be shown under the gênerai 
issue. 

In Error to the Circuit Court of the United States for the North- 
ern District of Mssissippi. 

Action by the Memphis National Bank against Ben W. Sturdivant 
upon a promissory note. Plaintiff obtained judgment. Défendant 
brlngs error. 

Défendant in error declared below against the plaintift in error in assump- 
sit on a promissory note which was in the foUowlng words and figures: 

"No. 2. 
"$7,500.00. Twilight, Miss., Dec. 21, 1889. 

"On the first day of March, 1891, we promise to pay to the order of Wad- 
dill, Catchings & Co., at thelr office in Memphis, Tennessee, in United States 
gold coin, seventy'flve hundred dollars (with exchange of Memphis, Tenn.), 
for value received, and 8 per cent, interest per annum after maturiïy, payable 
annually imtil paid, and with 10 per cent attomey's fées if placea in the 
hands of an attorney for collection. And, for the faithful payment of this 
note, we hereby waive ail exemptions, appraisements, and rights of rédemp- 
tions, In présent or after-acquired property, as against the payée or assignée 
of this note, in regard to the collection thereof. 

"[L. S.] Ben W. Sturdivant & Son. 

"Attest: L. A. Dessomes. 

Indorsed: 

"Waddill, Catchings & Co. 

"Valley Commission Co., by George A. Waddill, Président" 

TheT said déclaration contains an averment that the payées named, "for 
value, and before maturity, indorsed and delivered said note, for value, to 
the Valley Commission Company, who afterwards, and for value, before matu- 
rity of said note, Indorsed and ddivered the same to plalntifC, who bought 
said note in good faith, for value, 'wlthout any notice of any prior equltiea 
exlsting between prior parties to said paper, if any such equltles there were." 
To the déclaration the plaintifC in error interposed five pleas, as follows: (1) 
Nonassumpsit (2) Spécial plea that the laws of the state of Tennessee, in 
•which said note was payable, forbld the taking of interest in excess of 6 per 
cent, and that by such law any writing which stipulâtes for a higher rate is 
vold, and not coUectible. (3) Spécial plea as to $4,000, parcel of the sum de- 
manded: A fallure of considération. (4) Spécial plea as to the sum of $4,000, 
parcel of the sum demanded: Déniai of the bona flde holding of the plaintiff 
and of its Indorser, and a failure of considération. (5) Spécial plea 
as to $4,000, parcel of the sum demanded: Failure of considération, and 
the liiw of Tennessee, which makes writings stipidating for Interest in excess 
of 6 per cent. void. To thèse pleas the défendant in error responded as 
follows: To the first, by the gênerai issue. To the second, by a demurrer 
alieging the contract to be valid according to the laws of Mississippi, wherei 
made. To the third, by a demurrer alieging the note to be negotlable paper 
payable in Tennessee, and therefore not subject to the anticommercial statute 
of Mississippi, but enforceable in full by défendant in error, who became a 
bona fide piu-chaser of It, without notice. To the foiu:th, by a motion to 
strike out ail that part which relatés to the falliu-e of considération, because 
Irrelevant and redundant, the said failure havlng already been pleaded in 
the third plea. To the flfth, by a motion to strike from the files because 
wholly Irrelevant and redundant, because both "the two défenses" therein 
had been already pleaded, by the third and the second pleas. After argu- 
ment the court below sustained the demurrers to the second and third pleas. 
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and stracfc ont the fourth and flfth pleas altogether. Thereafter, there was 
a jury, and yeidict for the défendant In error for the full amount of the note, 
•with Interest and lawyer's fées; In ail, $9,610. The défendant below sued ont 
thls writ Of error, assignlng errors as foUows: "First the court below erred 
in sustainlng the demurrer to the second plea of the défendant below; second- 
ly, the court below erred in sugtainins the demurrer to the third plea of the 
défendant below; thlrdly, the court below erred in striklng ont the fourth plea 
of the défendant ibelow; fourthly, the court below erred in striklng ont the 
fifth plea of the défendant below." 

E. Mayes, for plaintiff in error. 

W. V. Sullivan, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges. 

PAEDEE^ Circuit Judge (after stating the facts as above). In 
the briefe submitted, there is a contention as to the facts of the case 
claimed to hâve been shown on the trial, and on each side considéra- 
ble argument is presented, based on the facts as each claims them to 
be; but, as we find no biÙ of exceptions in the record, we can in no 
wise consider matters of évidence. As the case ie presented to us, 
we are limited in our examination to the rulings of the trial court on 
the pleadings. 

1. The second plea is to the effect that the instrument sued on is 
void, and hot collectible in law, because made payable in the state 
of Tennessee, the laws of which state forbid the taking of a rate of 
interest in excess of 6 per centum per annum, and forbid the 
stipulation for more, even in writing, and that by such laws any 
■writing which does stipulate for a rate of interest in excess of 6 per 
cent, per annum is void. The obligation sued on appears to hâve 
been executed by citizens of Mississippi in the state of Mississippi, 
where the laws permit a rate of interest to be stipulated not in ex- 
cess of 10 per centum per annum. The rule in such cases is de- 
dared in Moller v. Tiffany, 1 Wall. 298-^810, as follows: 

"The gênerai principle in relation to contracta made in one place, to be 
performed in another, is well settled: They are to be governed by the law 
of the place of peirformance. And, if the interest allowed by the law of the 
place of perîorinànce is higher than that permitted at the place of contract, 
the parties mày stipulate for the higher interest without incurring penaltles 
of usury. The converse of tljis proposition is also well settled: If the rate 
of interest be higher at the place of the contract than at the place of per- 
formance, the parties may lawfully contract in that case, also, for the higher 
rate." 

See, also, Scudder v. Bank, 91 U. S. 408-412; Cromwell v. County 
of Sac, 96 U. S. 51-62; Daniel, Neg. Inst. §-922, where the authorities 
in support of the rule declared are collated. From thèse authorities, 
it seems that the ruling of the court sustaining the demurrer to the 
second plea was correct. 

2, The third plea is a plea of partial failui-e of considération. It 
was designed to présent that phase of the case which looks to a hold- 
ing by the court that the contract sued on is a Mississippi contract, — 
made so by the location of the parties themselves, — ^and therefore 
subject to the opération of the anticommercial statute of Mississippi, 
which is as follows; 
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"Sec. 1124. AU promissory notes and ail other writlngs for the payment o( 
money, or other thlng, may be assigned by endorsement, whether the same 
be payable to order or assigns, or not, and the assignée, or endorsee, may 
maintaln such action thereon in his own name, as the assigner or endorser 
cQuld bave maintained; and In aU actions on any such assigned promissory 
note, bill of exchangej or other wrltlng for the payment of money or other 
thing, the défendant shaU be allowed the beneflt of ail want of lawful con- 
sidération, failure of considération, payments, discounts, and sets-off, made, 
had or possessed against the same previous to notice of assignment, in the 
same manner as though the suit had been brought by the payée," etc. 

In case the statute just quoted is applicable, whether the plaintiff 
did or dld not take the obligation sued on as a bona fide holder is 
immateriaL The question presented by this plea and the demurrer 
thereto is not a new one. The obligation having been made in the 
state of Mississippi, but being by the parties made payable in the 
state of Tennessee, said obligation, in the matter of perfonnance, is 
to be goremed by the law of the place where the perfonnance is 
stipulated to be made. This is well settled in the courts of the state 
of Mississippi. Frazier v. Warfleld, 9 Smedes & M. 220; Coffman y. 
Bank, 41 Miss. 212; Harrison t. Pike, 48 Miss. 46-54. The rule is 
the same in Tennessee. Merritt v. Duncan, 7 Heisk. 157; Duke v. 
Hall, 9 Baxt. 282. The rule is recognized in the courts of the United 
States. Brabston v. Gibson, 9 How. 263 ; Supervisors v. Galbraith, 
99 U. S. 214-218. In Harrison v. Pike, supra, the court said : 

"If the biU is drawn on a party in another state, or In a foreign country, 
or the note is made payable there, neither is, as a gênerai rule, aflfected by 
our statute, but is govemed by the law of the place where performance is to 
be made. Such Is the character of a bill of exchange or a promissory note 
drawn or made hère, but payable in New Orléans or New York. The effect is 
to Select the laws of the other state or country, and locate the contract there, 
subject to them. The défendant, by mailing his note payable to his own 
order at New Orléans, and indorsing and deliyering It to Thompson, domi- 
ciled the transaction in Louisiana, and submitted it to the laws of the state, 
and engaged that if the paper, in due course of business, was negotiated in 
that state by Thompson, the rights of his indorser should be measured by that 
law." 

Prom thèse authorities, as well as on principle, it seems clear that 
the third plea was not good, and the demurrer thereto was well sus- 
tained. In fact, as we understand the argument of the leamed coun- 
sel for the plaintiff in error as to this plea, he does not contend to 
the contrary; his contention being based upon both the second and 
third pleas, and to the efEect that the contract is either to be taken 
and construed, in toto, as a Mississippi contract, or as a Tennes- 
see contract, — ^if a Mississippi contract, then that the anticommer- 
cial statute applies, and the défendant can plead partial failure of 
considération; if a Tennessee contract, and the laws of the state of 
Tennessee are to be resorted to to détermine the rights of the par- 
ties, then the défendant can plead the usury law of the state of 
Tennessee. The argument presented is very plausible, but in the 
light of adjudged cases, and in the interest of commercial paper, 
we are unable to give our assent to its correctness, or to its applicabil- 
ity in this case. The law of the place where a contract is made and 
entered into, as a gênerai proposition, détermines its validity. 
Scudder v. Bank, supra. Tested by this rule, the contract sued on is 
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a ralid, biipaiiiig, and subsisting contract The law of th.e place of 
perfdiîûanCfe Igôvems the (Contract in tiie matter of performance. 
Authorities, supra. Tested by tMs rule, the obligation sued on as 
commeixial pa{)er is to be construed, in respect to tiie rights of bona 
Me hplders for value, by the law of thç state of Tennessee. In re- 
lation to the aHiplication of thèse rules, counsel says;. 

"Two very curlous results are reached: First The question as to one 
part o£ tl^e obligation is determlned by the laws of one state, while that as to 
the other part of the obligation of the same Instrument is determlned by 
the laws of a dtffi^ent state; the two parts of that obligation and question 
beijig principal and interest of the same note, payable both at the Same time 
and at the same place. Second. A single judgment is recovered for both the 
entire principal aûd the conventlonal interest, the judgment for Interest being 
recoVéred through, and only through, the laws of Mississippi, which aliow 
eight per cent, which law, as to the principal, is denled, while the judgment 
for the entire principal is recoyered through, and only through, Ihe laws of 
Tennessee, in order to avoid an équitable partial advance which the laws 
of Mississippi (availed of in the interest) allow." 

It cannot be claimed that there is any inconsistency in taking the 
law of the place where the contract is made to détermine the validity 
of the contract, and then in taking the law of the place where the 
contract is to be executed in determining as to the performance. 

In this case, we oonsider that the laws of the state of Tennessee 
with regard to usury, whUe applying to a contract made in Tennes- 
see to be executed in Tennessee, do not apply in the case of a con- 
tract made in another state, in accordance with the laws thereof, to 
be executed in the state of Tennessee; but the law of the state of 
Tennessee, applicable, is that any contract made in another state, 
ralid according to thé laws of that state, to be performed in the 
state of Tennessee, shall be executed in Tennessee, in respect to in- 
terest, according to the stipulation of the parties. So that, as we 
View the case, the whole matter of performance, both as to principal 
and interest, is determlned in accordance with the laws of the state 
of Tennessee. It may weU be that the usury law of Tennessee, as 
well as the anticommercial statute of the state of Mississippi, is a 
domestic statute, to be applied to domestic cases, and that in both 
States the gênerai law in regard to commercial paper govems Inter- 
state transactions. 

3. The fotirth plea is as follows: 

"(4) And the said défendant, Ben W. Sturdivant, for a fvirther plea in this 
behalf, as to the sum of four thousand dollars, parcel of the sum herein de- 
manded, says that he dénies that the plaintlfCs and the said Valley Commis- 
sion Company, or either of them, tooli said writing before maturity, as l)ona 
flde purchasers for value, without notice, and that the considération therefor 
has partly falled, in this: that the said writing was executed for the purpoae 
of covering advances of moneys to be made by the payées therefor to 
the order of the signers and of this défendant, and on no other considéra- 
tion whatevw, and that the said payées, although often requested to do so, 
hâve not made said advances, but hâve whoUy failed and refused to advance 
the said sum of four thousand dollars, parcel thereof. And this he is ready 
to verlfy. Wherefore, he prays judgment," etc. 

The motion to strike ont the plea reads thus: 

"And as to said fourth plea of said défendant, Ben W. Sturdivant & Son, 
the plaintifC moves the court to strilie out of said plea ail that part of it 
which relates to the allégea fàilure of considération, because that part of said 
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plea Is Irrelevant and redundant,— the sald afleged fallure of considération 
haring been already pleaded by défendant in hls said tlilrd plea,— to the end 
thàt the plea may be single, certain, and Issuable." 

Acting upon this motion to strike out part, the court struck out 
the whole plea. The plea is one of partial failure of considération, 
attacking the bona fide holding of the plaintiff, and is designed to 
présent the défense under the ordinary rule of the commercial law 
which prevails in the state of Tennessee in respect to équitable dé- 
fenses. The objection made to it was that aJl that part of it which 
relates to failure of considération is irrelevant and redundant, the 
said alleged failure of considération having already been pleaded by 
défendant in his third plea. We understand the rule to be that a 
plea, to be good, must be complète in itself, and that in order to dé- 
fend against a negotiable note in the hands of an indorsee before 
maturity, the maker, when sued, must show (1) that he has a défense 
which would be good against the payée ; (2) that the holder is not a 
bona fide holder for value. He must show both of thèse. Neither 
is good without the other. See Goodman v. Simonds, 20 How. 343 ; 
Tittle V. Bonner, 53 Miss. 585; Grayson t. Brooks, 64 Miss. 417, 1 
South. 482. That part of the same matter was pleaded in another 
plea can be no objection, if necessary, and well stated, in the plea 
where pleaded. In this court it is not urged that the plea in ques- 
tion was not technically a good plea, but it is rather urged that the 
ruling of the court striking it out was error without injurv. it being 
oontended that ail of the évidence which could be intrx)duced under 
the said plea could as well be introduced under the gênerai issue, 
which was the first plea in the case, and this because the déclaration 
allèges that the plaintiflf is a bona fide holder for value; and, al- 
though such allégation was prématuré, yet it was made, it was put 
in issue by the gênerai plea of nonassumpsit, and thus opened the 
door for proof which would otherwise not be admissible. Counsel on 
both sides hâve furnished the court with a good deal of learning 
on this subject, which we hâve read with interest, but do not care to 
review. It may be, as contended, that the prématuré averment in 
the déclaration that the plainttS was a bona flde holder is put at is- 
sue by the gênerai plea, and that thereby the door is open for proof 
on that point, but that is not the whole défense made by the plea. 
The plea puts in issue, not only the good faith of the plaintiflf, but 
necessarily that of its indorser, the Valley Commission Company; 
and not only that, but the other matter, also necessary, of equities 
existing between the maker and original payée. Without such equi- 
ties being pleaded somewhere, we do not understand that évidence 
thereof could be admissible. Our conclusion is that the ruling of 
the court striking out the fourth plea was error prejudicial to the 
plalntiiî in error, rendering it necessary to reverse the case. 

4. The fourth assignment of error is in relation to striking out the 
fifth plea. The objection to this plea is that the two défenses set 
up therein are previously pleaded by the défendant in the second 
and third pleas. The questions presented hâve been substantially 
disposed of in our considération of the second and third pleas, and 
require no fnrther notice. 
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AlthouglL reveréing'thë case for error in ruUng op ttié foiirtli, 
pleà, Wè làtë cionsidered tiié other questions rais^â^pcause conn- 
sel so requested. The judgment of the court should be reversed, and 
the case remànded, with. instructions to reinstate the fourth plea, 
award a new trial, and otherwise proceed according to thé views 
herein exprêssed. And it ia so ordered. 



STURDlVANT v. MBMPHIS NAT. BANK. 

(Olrctat Court of Appeals, Fifth Circuit. February 27, 1894.) 

No. 171. 

In error to the Circuit Court of the United States for the Northern District 
of Misalssippl. 

B. Mayes, for plalntiff In error. 

W. V. Sullivan, for défendant In error. 

Before PAKDEB and McCORMICK, Circuit Judges. 

PABDEB, Circuit Jndge. This case is, in ail respects, Identlcal wlth the 
case of Sturdivant v. Bank (No. 170; just declded), 60 Fed. 730, and is to be 
ruled the same way. The judgment of the circuit court is reversed, and 
the case remanded, with instructions to reinstate the fourth plea, award 
a new. trial, and otherwise proceed according to the views announced by 
thls court. 



UNITE© STATES V. JBFFBRSON. 

(District Court, D. Washington, N. D. January 19, 1894.) 

Uhited States — EiGHT-JJotrR Iiaw^Seamkn. 

Seamen upon a government vessel are employed upon "public works of 
the United States" (27 Stât. 340) when engaged in removing obstructions 
to navigation in rivers and harbors, and to exact from them more than 
elght hours' labor per day at this work, or in the actual care and repaiir 
of appUances necessary to carry It on, will subject the offender to ior 
dictment 

At Law. Indictment charging E. H. Jefferson, master of the 
steam snag boat Skagit, with unlawf ully requiring laborers em- 
ployed in removing obstructions to navigation to work more than 
eight hours in a single day, in violation of chapter 352, Laws 52d 
Cong. (27 Stat. 340). Jury trial. Verdict, "Not guUty." 

Wm. H. Brinker, for the United States. 
L. 0. Gilman, for défendant. 

HAXFOED, District Judge (oraJly charging jury), The act of con- 
gress upon which the indictment in this case is founded prohibits any 
oflQcer of the United States having the direction or control of laborers 
upon any public works of the United States from requiring or permit- 
ting, intentionally on his part, more than eight hours' work in a calen- 
dar day. The statute does not apply to ail persons employed in the 
governmeni service. ït is limited to work designated "the public 
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Works of the United States." To bring a case, therefore, within the 
inhibition of the statute, the évidence should be sufiScient to show 
that the ofQcer having the direction and control of men employed 
upon some public work in which the government is engaged ex- 
acted from those men or intentionally permitted them to work more 
thau eight hours in a calendar day upon such public work. The 
removai of obstructions to navigation in the rivers and harbors of 
the country is a part of the public work of the government. Men 
employed in removing obstructions are employed upon public works, 
and they are to be deemed to be engaged in public work while they 
are actually working upon the obstructions, and during the neces- 
sary time employed in going to and from the places where the work 
is to be performed and the places where they hâve to lodge or where 
they go to meals; and they are also to be deemed engaged in labor 
upon such public work when they are necessarily required to repair 
thelr tools, or grind axes, or do work of that kind. Anything that 
is incident to their labor in the public work is to be deemed labor 
upon that public work. There is évidence in this case tending to 
prove that the men named in the indictment were employed as sea- 
men upon a government vessel. The steam snag beat Skagit is a 
vessel belonging to the war department, and in the public service, 
and the crew of that vessel are laborers of a différent kind from those 
who are ordinarily employed upon public works of the United 8tates. 
The statute does not apply to the crew of such a vessel. The évi- 
dence also tends to show that the same men who were serving as 
part of the crew of this vessel were also sent to labor upon public 
work in removing snags and obstructions from the rivers and 
harbors. Now, if you are satisfled from the évidence that thèse men 
were thus employed in a double capacity, you wUl hâve to discrim- 
inate, and, in order to convict, find that the défendant required 
them upon the public work, aside from their duties as deckhands 
or seamen on the %'essel, to perform more than eight hours' work in 
a day. The policy of this law is something this court and members 
of this jury are not responsible for. Congress bas made the law, 
and it is obligatory upon ail of us to obey it, and enforce it; and we 
are called upon to do so, no matter how much the public service 
may be prejudiced by its enforcement; that is a matter congress in 
its vrisdom has seen fit to enact into a statute, and ail we can do is 
to obey it. The case is the same as other criminal cases, — one in 
which the government has to establish by proof every material 
allégation of the indictment in order to warrant a conviction; and 
the jury, upon considération of the testimony, must décide what 
the facts are; and unless you are, by the testimony in the case, con- 
vinced beyond a reasonable doubt that the défendant is guilty, your 
verdict should be in his favor, — a verdict of not guilty. This re- 
quires you to be convinced beyond a reasonable doubt, by the évi- 
dence, that upon some day prier to the date of the indictment the 
défendant required some one of thèse men named in the indictment 
to perform labor in or about the removai of obstructions to rivers 
or harbors for more than eight hours in a singe calendar day. The 
v.60F.no.5— 47 
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partictiïto dates named in tiie indldtmènt are not tnaterial, but 
some one of the transactioiiB specifled in the indictment must be 
proved, to warrant a conviction. 



TJNITED STATES T. MOOBB et aL 
(District Court, Ni D. New York. AprD 2, 1894.) 

1. PoKCfBBT— Rbv. St. g 54S1— Falsb Notarial Certificate. 

The maklng, or procaring to be made, an affldavit with the false state- 
mentB that the pension clatmant and identlfying witneeses appeared be- 
fore the iiotary, and that the alleged afflants subscrlbed their names and 
were swom in hls prqseac^, where ail Its signatures are genuine, and no 
part lias been alterekî, iJoriged, or counterfeited, is not Indlctable under 
Rév, St § 5421, which provides a punlshment for every person who 
"falsely makes," or procures to be "falsely made," a writing, etc. 

8. Same^Indictmbnt. 

An Indictment for maklng, or procuring to be made, a false affldavit, 
must allège speciflcaJly in what the falslty consists, and connect défendant 
therevrtth. 

At Law. Indictment of W. Bowen Moore and Achille J. Oishei 
under Rev. St. § 5421. Heard on demurrer. 

William P. Mackey, Asst. U. S. Dist. Atty., for the United States. 
John Laughlin, for Moore. 
George W. Cîothran, for Oishei. 

OOXE, District Judge. It is agreed by ail that the indictment 
is founded upon the flrst paragraph of section 5421, of the Re- 
vised Statutçs of the United States, which is as foUows: 

"Every person who falsely makps, alters, forges, or counterfelts; or causes 
or procures to be falsely made, altered, forged, or counterfeited; or wllUngly 
aids or assists in the false inaklng, altering, forglng, or counterfeitlng, any 
deed, power of attomey, order, certificate, receipt, or other writing, for the 
pïffpose of obtalnlng or receivlng, or of enabling any other person, either 
dlrecUy or Indirectiy, to obtain or receive from the United States, or any 
of their offlcers c« agents, any sum of money;" shall be imprlsoned, etc. 

The indictment allèges that on the 24th of October, 1892, at Buf- 
falo, the défendants "did then and there knowingly, wrongfully and 
tinlawfully falsely make and wUlfully aid and assist in the false 
making of a certain affldavit and writing for the purpose of en- 
abling another person, to wit, Christian Neusel, to obtain and 
receive from the United States of America a certain sum of money, 
to the jurors aforesaid unknown, then and there claimed to be due 
to the said Christian Neusel on account of his military services 
and disabilitiea Incurred" durlng the war of the Rébellion. The 
indictment then sets out the afiBdavit in fuil. It contains the 
necessary facts to enable the applicant to obtain a pension. It 
is signed by him and by two identifying witnesses and states that 
ail of the affiants appeared before the subscribing notary public. 
It also conteiins a jurât signed by "A. J. Oishei, Notary Public," 
In which he certifies that the affldavit was subscribed and sworn 
to before him, and that its contents were fuUy made known and 
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explained to the applicant and witnesses before they swore to it 
The indictment then proceeds to point ont that the affidavit was 
falsely made for the reason that the claimant and the identifying 
witnesses did not appear and were not sworn before the défend- 
ant Oishei. The défendants demur on the ground that the indict- 
ment does not state an offense of which the court has jurisdiction. 

The authorities are unanimous in holding that the iirst para- 
graph of section 5421 is a forgery and not a perjury statute. It 
punishes one who falsely makes an afiSdavit and not one who 
makes a false afiSdavit. The words of the statute are ejusdem 
generis and are the words usually adopted to describe the crime 
of forgery. "False making" may almoet be said to be synonymous 
with "forging." U. S. v. Staats, 8 How. 41; U. S. t. Barney, 5 
Blatchf. 294, Fed. Cas. No. 14,524; U. S. v. Wentworth, 11 Fed. 
52; U. S. V. Eeese, 4 Sawy. ' 629, Fed. Cas. No. 16,138; U. S. 
V. Oameron, 3 Dak. 141, 13 N. W. 561; State v. Willson, 28 Minn. 
52, 9 N. W. 28; Mann v. People, 15 Hun, 155; State v. Xoung, 
46 N. H. 266; Com. v. Baldwin, 11 Gray, 197; Barb. Cr. Law, 97; 
Whart. Or. Law, § 653; Pen. Code N. Y. § 520. It is clear then, 
if the indictment merely charges the défendants with making an 
afittdavit which contains a false statement of fact, that the offense 
cannot be punished under the paragraph quoted. For reasons 
stated hereafter it is thought that the indictment is defective 
under any construction of tib.e statute, but assuming now that it 
contains a full and clear statement of ail the acts of omission and 
commission attending the fabrication of the affldavit and jurât, 
it amounts only to an averment that the notarial certiflcate is 
false. The names signed to the afadavit and jurât are ail genuine. 
No part of the aflSdaTit has been altered, forged or counterfeited. 
The vice of the aflBdavit is that the statements that the claimant 
appeared before the notary, that the identifying witnesses appeared 
before the notary and that ail of the alleged afSants subscribed 
their names and were sworn in the présence of the notary, are 
false. In short, the certiflcate contains a number of false state- 
ments; it is a false certiflcate, but not a forged certiflcate. No 
authority has been cited or found by the court holding that a no- 
tary who signs a certiflcate containing untruthful statements is 
guilty under a forgery statute. The statute must be construed 
strictly, and, untU such authority is presented, I shall hold that 
the paragraph quoted does not cover such an offense. 

But in any view of the law the indictment is defective. It can- 
not be sustained even if it be assumed that the statute covers an 
afiadavit which contains false statements of fact. The affidavit in 
controversy is on its face sufacient in substance and form. It is 
an elementary rule of criminal pleading that it is not enough to 
set out a lengthy instrument and allège generally that it is false. 
U. S. V. Corbin, 11 Fed. 238; Whart. Cr. Law, § 1300. The de- 
fendant is entitled to know wherein It is alleged to be false in order 
that he may be prepared to meet the charge at the trial. Recog- 
nizing the force of this rule the pleader proceeds to point out the 
particular omission which constitutes the alleged false making, viz., 
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that tàe. claimant aad witnesses did not appear and were not 
sworn before tke défendant Oishei. The indictment is silent as 
to any act done by the défendant Moore, much less as to any un- 
lawfnl act. There is nothing in the afâdavit itself which shows 
that he drew it, or that he was présent at its flctitious vérifica- 
tion. Indeed, the falsity of the affldavit is predicated of an act 
of the défendant Oishei. K the affldavit is false only because 
Oishei made a false certificate it is manifest that Moore did not 
naake it false. The test is this: If the United States proves 
just what it has alleged in this indictment the court wiLl he corn- 
pellçd' to discharge lie défendant Moore. It can prove no more 
than it has alleged and it has alleged no act of his which made 
or tended to make the affldavit false. As to the défendant Oishei 
there is, perhaps, more doubt The allégation as to him is that 
the witnesses did not appear bef ore him. There is, however, no 
allégation that he was a notary public, that he signed the jurât 
or caused it to be signçd or knew that it had been signed, or that 
"A. Jt Oishei," whosename appears at the end of the affldavit, is 
the défendant. It is true that the indictment charges that th«» 
witnesses did not appear before the défendant, but there is no allé- 
gation, so far as tibls part of the indictment is concerned, that 
the défendant liimselif did any act whatever. For aught that ap- 
pears to the contrarythe entire affldavit may hâve been drawn 
by some third party — ^the défendant Oishei never having eeen it 
or touçhed it with a pen. It followsi that the demurrer must be 
Bustained, 



UNITED STATES V. MOOHB. 

(District Court, N. D. New York. AprU 2, 1894.) 

William V. Ivtàckey, Asst tJ. S. Dist. Atty., for the United States. 
John Laùghlln, for Moore. 

OOXB, District Judge. T^ie décision In the precedlng cause disposes of 
this causeï also. The âemun:er Is sustalned. 



UNITED STATES V. BEATTT. 

(Oircnlt Court, D. Vermont March 8, 1894.) 

Mails— Use of, to Defraud— False PBBTHSfsBs— Indictment. 

An indiotment for using the mails In furtlierance of a schéma to 6b- 
taln money by false pretenses alleged that défendant sent to one S. a clr- 
cular whlch was set out In substance, and which stated that an organ of 
particular description, worth $150, would be sent to him for $33, war- 
ranted for ten years, and to be retumed within three years if not satis- 
factOTy, In whlch eveit the money would be refunded. The indictment 
then alleged, In substance, that défendant Intended to Induce S. to be- 
lieve that an organ would be delivered to Mm of the character, and upon 
the terms, , descrlbed, wherèas ha did not intend to perEorm the représen- 
tations contained In said circular, but did intend to obtaln the said sum 
of $33 by means of the said false pretenses. 'Held, that the scheme was 
set out with sufflcient particularity and détail. 
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S. Samb— Immatbeial Allégations. 

Such Indictment is not renderecl insufflclent by Its failure to set out 
portions of the circular whlch it allèges are Immaterlal. 

8. Samb — Particulakitt. 

And where It allèges that the Intent was to send an organ of a différent 
character from that described in the indictment, and of less value, it is 
not aecessary that it should speclfy the said différences. 
4. Samb— Past Tkanbactions. 

A count in such Indictment which does not set up a scheme for obtain- 
ing money thereafter under false pretenses, but only allèges false repré- 
sentations in the matter of money already obtained, is bad on demui-rer. 

At Law. Indictment against Daniel F. Beatty for usinjr the 
United States mail with intent to defraud. On demiurer and 
motion to quash. 

John H. Senter, U. S. Atty. 
Charles M. Demond, for respondent. 

WHEELER, District Judge. This cause has been heard upon a 
motion to quash, and demurrer to, an indictment in two counts, — 
one for causing a oircular, and the other a letter, conceming a 
scheme devised for ototaining money under false pi-etenses, to be 
delivered by mail to one Ned E. Sawyer at Keading, in this district. 
The principal ground relied upon is that such a scheme, with crim- 
inal false pretenses, is not sufBciently set out. That the particu- 
lars of the scheme and false pretenses must be set out, and that 
charging an offense in the gênerai words of the statute is not sufiQ- 
cient, seems to be well settled. U. S. v. Hess, 124 U. S. 483, 8 Sup. 
et. 571. In the flrst count, however, the circular, in substance, 
"apart from other printed and iUustrated maitter not hère material," 
is set out, and shows a eut of a handsome organ, said to be built 
of solid black walnut, durable and neat in appearance, having ten 
fuU stops, the catalogue price of which was $150, which would "be 
sent, with stool and book, upon receipt of your check for only |33 ;" 
warranted for ten years, to be manufactured from the choicest mate- 
rial the market affords ,or ready money can buy, and to be returned 
at any time within three years, "if you are not entirely satisfied, 
at our expense, and we will promptly refund you your money at 
6 per cent." The intention of the respondent that Sawyer, by means 
of said printed circular and the cuts, pictures, illustrations, and 
représentations therein made and being, should be led to believe 
that, upon payment of the sum of $33, the respondent would deliver 
to him such a parlor organ upon those terms, is set forth, and the 
charge proceeds: 

"Whereas, in truth and in fact, the said Daniel F. Beatty dld not then and 
there intend, upon the payment of thirty-three dollars to him, the said Daniel 
F. Beatty, by said Ned E. Sawyer, to deliver to said Ned B. Sawyer a parlor 
organ of the style named, described, represented, iUustrated, and set forth 
in said circular hereintofore set out and set forth, but did intend to obtain 
the said sum of thirty-three dollars from said Ned E. Sawyer by means of 
said false prêteuse, and to deliver and send to the said Ned B. Sawyer an 
organ essentially différent from the organ and instrument of music named, 
described, represented, iUustrated, and set forth in said circular hereintofore 
set out and set forth; and whereas, in truth and in fact, the said Daniel F. 
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Beatty dld not then and there Intend, upan the payment of thirty-three dol- 
lars t» him, Ute sald Daniel F. Beatty, by sald Ned E. Sawyra-, to warrant 
the Ovgan whlch he, the sald Daniel F. Beatty, dld then and there intend to 
dellver to the said Ned B. Sawyer, in the manner, and to the extent, named 
in sald circiilar h«"eintofore set forth, by a good, sufaclent, adéquate, and 
valnabie wa^rajniy, but dld then and there Intend to obtain the said sum of 
thlrty-three dollars from ^alCL Ned E. Sawyer, by means of sald several false 
pretenses, without making any adéquate, suffi clent, and valuable warranty to 
the sald Ned E. Sawyer; and whereas, in truth and in fact, the said Daniel 
F. Beatty did not then and there intend, upon the payment of thlrty-three 
dollars to hlm, the sald Dànl^ F. Beatty, by said Neid B. Sawyer, if at any 
time withln tiiree years from the date of the delivery to hlm, the sald Ned E. 
Sawyer, of said organ, he, the sald Ned E. Sawyer, was not entirely satlsfied 
wlth sald orgion, that he, the said Ned E. Sawyer, should return to said Dan- 
iel F. Beatty sald organ at the expense of sald Daniel F. Beatty, nor, if said 
organ was so retumed to hlm, the sald Daniel F. Beatty, dld he intend to 
refimd to the said Ned E. Sawyer the said sum of thirty-three dollars, and 
Interest thereon at six per cent, from the date of the payment of said thirty- 
three dollars to said Daniel F. Beatty by said Ned E. Sawyer, but the said 
Daniel F. Beatty did then and there Intend to obtain the said sum of thirty- 
three dollars fyom said Ned E. Sawyer by means of said several false pre- 
tensea, and dld intend, then and there, not to retiu-n said sum of thirty-three 
dollars to said Ned E. Sawyer at any time, nor for any cause. * * * And 
80 the grand jurors af oresàid, upon their oaths aforesaid, do say that in the 
manner, and by the means, aforesaid, the said Daniel P. Beatty did then and 
there knowingly and wrongfuUy cause sald clrcular to be delirered by the 
mail of the United States to said Ned B. Sawyer in the district of Vermont 
for the purpose of obtaining money of said Ned E. Sawyer by means of 
the scheme theretofore devised, as hereintofore set forth and declared." 

Hère are not only a scheme and false pretenses in the words 
of the statute, but also détails in spécification. Thèse détails are, 
however, critioised principally because the whole of the circular 
is not set ont; because the false prêteuse alleged as to intent in 
not sending such an organ as was described was not of an intent 
not to send any, or one of no, or lésa, value; because the différence 
intended is not set out; and because the things alleged to hâve 
been done are not ail alleged to hâve been knowingly doue. The 
part of the circular left ont is alleged to be immaterial; and no 
reason or mie of law requires maj;terB not material to be alleged. 
If this allégation is not true, and parts not set out qualify those 
that are, and show the want of a scheme devised, or the want of 
delivery of a circular by mail, to obtain the money under false 
pretenses, it would be admissible for that purpose under a plea 
of not guilty, but would not affect the sufBciency of the indictment 
It would be a matter of évidence, and not of pleading The organ 
proposed by the circular to be sent on receipt of |33 was specifically 
described. That intended by the Scheme alleged was one esisen- 
tially différent. The prêteuse that such a one as was described 
would be sent was false, even if one as good or better was intended 
to be sent. The particular kind might be material to the purchaser, 
and hls money might be obtained by false pretenses as to that, 
although not profitable to the seller. Proof as to this might affect 
the fact, but would nOt affect the allégation, of intent, which is 
otherwise well made. The détails of this essential différence would 
be known to the respondent if he intended to send any, and not to 
the prcfâecutor while the scheme was in the future; and the offense 
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consists as well in dèlivering by mail such a circular conceming 
such a scheme in the future as conceming such a scheme accom- 
plished. TLe allégations in this respect are said to be broad 
enough to cover descriptions in parts of the circular not set out; 
but this cannot be, for those parts are by the other allégations not 
material, and thèse allégations are thereby conflned to the parts of 
the circular set out As argued for the respondent, where an 
offense consists in tntent, generally, the acts constituting the offense 
must be alleged to hâve been knowingly committed; but hère the 
intent itself is well aUeged, which includes knowledge, and seems 
to be sufladent. 
The second count does not set out any scheme devised except: 

"For hlm, the said Daniel F. Beatty, to cause to be sent and to be delivered 
by sald mail a certain letter, which then and there was in substance as fol- 
lows, to wlt: 

" 'Washington, New Jersey, U. S. of America, April 7th, 1893. 
" 'Can you expect the earth for |33.00? We see we sent style K. This is 
soia for $95.00 wlth no stool, book, box, pacliing, and put on cars; and, as 
you only paid $33.00, you can sell it for $95.00, and clear over $60.00, less 
freight. It's an old box, but a bran new organ, and you hâve a good value 
for your money; in faot, the best of the bargain. 
[Signed] '"Daniel F. Beatty, 

" 'Washington, New Jersey, United States of America.' 

"Said Daniel F. Beatty, in causing said letter to be sent as aforesaid, then 
and there and thereby falsely pretended to said Ned E. Sawyer, and then and 
there meant and Intended that said Ned E. Sawyer, by means of sald letter 
and the statements therein made, should be led to belleve, that the organ 
which he, the said Ned E. Sawyer, had bought of him, the said Daniel F. 
Beatty, at a short time previous to the date of the letter hereinbefore set 
forth, for the sum of thirty-three dollars, and with which said organ he, the 
said Ned E. Sawyer, was dissatisfied, was in truth and in fact an organ 
which was worth, and which he, the said Ned E. Sawyer, could thaï and 
there seU for, the sum of ninety-flve dollars in cash, which would profit the 
said Ned E. Sawyer more than sixty dollars, when in truth and in fact said 
organ was not then and there worth the said sum of ninety-flve dollars, nor 
any considérable part thereof, as he, the said Daniel F. Beatty, then and 
there well knew, nor could the sald Ned E. Sawyer then and there sell sald 
organ for the sum of ninety-five dollars, or any considérable part thereof, as 
he, the said Daniel F. Beatty, then and there well knew; nor did he, the said 
Dauiel F. Beatty, then and there intend and expect that the said organ could 
be sold for said sum of ninety-flve dollars, or any considérable part thereof, 
but he, the said Daniel F. Beatty, did then and there intend, as he had there- 
tofore devised and intended, to fraudulently retain and appropriate the said 
sum of thlrty-three dollars, which he theretofore, by means of certain false 
prêteuses, had fraudulently obtalned of the sald Ned B. Sawyer." 

This is no scheme for obtaining money thereafter under false 
prêteuses. It refers to money already obtained. That it had been 
obtained under false prêteuses is alleged, but only in the gênerai 
words of the statute, which, as before said, is not suflScient. This 
is not helped out by the flrst count, for that is not made a part of 
this count, which is left to stand by itself. If this letter had been 
alleged to hâve been written and delivered by mail, conceming 
the scheme set out in the first count, either by référence to that 
count or setting out the scheme in this, it might corne within the 
statute; but as it is it is within U. S. v. Hess, supra, and not good. 
Motion to quash denied, demurrer sustained as to second count, and 
overruled aa to first count, and respondent to answer over. 
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■DNITB3D STATES T, OUTAJAE. 
(Circuit Court, S. D. New York. February 12, 1894.) 

1. CdbtOms Ddties— Fbaudolent Entjbibs. 

"■" LôSs of lawful duties Is not a necéssary élément of tlie crime of making 
a fraudulent entry of merchandise, under section 9 of the customs ad- 
mlnistra.tlve act (26 Stat ISl), and therefore the crime can be commltted 
by an éntry of cheese by means of false and fraudulent papers, notwith- 
standing the fact that cheese Is subject to a spécifie duty of so much a 
pôund, the welght to be determlned by the public welgher, and not by 
. tbe papers connected wlth ,the entry. 

2, Samb — Indictment — Duplicitv. 

An indictment unda: this section is pot double because it charges in a 
single count a false and fraudulent entry by means of a falsé and fraudu- 
lent affldavit, a false and fraudulent paper, and a false and fraudulent 
written statement, as the making of thèse are ail acts connected with the 
same transaction. 

This is an indictment against William Cutajar for violating sec- 
tion 9 of tlie customs administrative act of June 10, 1890, by mak- 
ing an éûtty of imported cheese by means of a false invoice and 
other papers. Heard on demurrer to the indictment. 

The section in question reads as f oUows : 

"That if any owner, importer, consignée, agent, or other person shall make 
or, attempt to make any entry of imported merchandise by means of any 
fraudulent or false invoice, affidavit, letter, paper, or by means of any false 
statement, written or verbal, or by means of any false or fraudulent practice 
or appliance whatsoever, or shail be guilty of any wilful act or omission by 
means whereof the United States shall be deprived of the lawful duties, or 
any portion thereof, accruing upon the mercUaudise, or any portion thereof, 
embraced or referred to in such invoice, affldavit, letter, paper, or statement, 
or afCected by such act or omission, such merchandise, or the value thereof, 
to be recovered from the person malîing the entry, shaU be forfeited, which 
forfeitufe shall only apply to the whole of the merchandise or the value 
thereof In the case or package containing the particular articles of mer- 
chandise to which such fraud or false papër or statement relates; and such 
person sliall, upon conviction, be fined for each offense a sum not exceedlng 
flve thousand dollars, or be imprisoned for a time not exceedlng two years, 
or both, in the discrétion of the com-t." 

Henry 0. Platt, U. S. Atty., John 0. Mott, Asst. U. S. Atty., and 
Lucius E. Chittenden, for the United States. 
Abram J. Bose, for défendant. 

BENEDICT, District Judge. This case comes before the court 
on a demurrer to an indictment found under section 9 of the cus- 
toms administrative act of June 10, 1890, in which the accused 
is charged with making an entry of imported cheese by means ol 
a false invoice and other papers described. 

Two points hâve been presented for the détermination of the 
court. The flrst is whether the loss of lawful duties on tbe mer- 
chandise is a necéssary élément of the crime created by section 
9. In my opinion it is not. As I read the statute, the words, 
"by means whereof the United States shall be deprived of the law- 
ful duties, OF any portion thereof, accruing upon the merchandise, 
or any portion thereof," qualify only the previous words, "any wil- 
ful act or omission." This being so, the crime created by section 
9 càn be committed by an entry of cheese, notwlthstanding the 
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fact that cheese is subject to a spécifie duty of so much. a pound, 
the amount of -which is detennined by tbe weight made by tbe 
weigher, and not by the papers connected -witii tbe entrj'. If 
this were otherwise, I am not prepared to say tbat tbe crime cre- 
ated by the statute in question could not be committed by mak- 
ing a false entry of imported merchandise, subject to a spécifie duty 
charged according to its weight as ascertained by the govern- 
ment weigher, by means of an invoice in which the weight of the 
merchandise is ifalsely stated. It is not impossible that a loss 
of duty might accrue to the United States under eome circum- 
stances by means of such a false invoice. An invoice is important 
for the purpose, among other things, of enabling the correctness 
of the weigher's return of the weight to be tested. In this case, 
— of which I can speak, because the weigher who weighed this 
cheese was tried before me for maJiing a false return, — if the in- 
voice in question had stated the correct weight of the cheese, it 
may well be presumed that the falsity of the weigher's return 
wonld hâve been at once discovered, and the lawful duties accru- 
ing upon the merchandise coUected, instead of the lesser sum that 
was paid. A correspondence between a false invoice and a false 
weigher's return doubtless facilitâtes the entry of the goods upon 
payment of less than the légal amount of duties, and so may be 
a means whereby the United States shall be deprived of the law- 
ful duty on the merchandise. However, as the statute reads, in 
my opinion the crime provided for in section 9 can be committed 
by an entry of imported merchandise by means of a false invoice, 
notwithstanding that the merchandise is subject to a spécifie duty 
of so much a pound, as ascertained by weighing it at i'ts landing. 

The next question presented is whether the indictment is double 
because it charges in a single coimt a false and fraudulent entry 
by means of a false and fraudulent affidavit, a false and fraudu- 
lent paper, and a false and fraudulent written statement. In my 
opinion, the point is not well taken. "When a statute makes 
two or more distinct acts connected with the same transaction in- 
dictable, each one of which may be considered as representing a 
stage in the same offense, those which are actually done in the 
course and progress of its commission may be coupled in one count." 
Heard, Cr. PI. p. 128. In this instance the making of the afQ- 
davit, the invoice, and the statement, were ail acts connected with 
the same transaction, and represent a stage in the same transac- 
tion, viz. the entry of the cheese described. In my opinion, the 
indictment is not double. There must be judgment for the United 
States upon the demurrer, with liberty to the défendant to plead. 



FOSTER, Seca-etary of the Treasury, v. VOOKE et al 

(Circuit Court, D. Maryland. March 20, 1894.) 

CusTOMS Ddtibs — Appbal from Boabd of Appkaisbhs — When Lies. 

An appeal from a décision of the board of gênerai appraisers snstainlng 
the claim of the importer of burlaps for a déduction of tbe excess weight 
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causcd by the go6c(s belng wet, is not an appeal from a décision "re- 
speçting the classlflcatloa of such merchandlse, and the rate of duty im- 
poaed thereon under stich classification," wlthln Act June 10, 1890, giv- 
, Ing Jùrlsdietlon to the circuit court 

At Law. Appeal by Charles Foster, secretary of the treasury, 
from the décision of the United States board of gênerai appraisers 
in favor of Claas Vocke & Go., importera. 

John T. Ensoe, U. S. Dist Atty., for appellant 
Brown & Brune, for appellees. 

MORBIS, District Judge. Olaas Vocke & Co. imported into the 
port of Baltimore 13 baies of bnrlaps per steamship Schiedam, 
which ftrrived and were entered Noyember 10, 1891, and on No- 
vember l4th the importers withdrew the entire importation for con- 
sumptioQ. The merclj.andise, being burlaps, was dutiable at If 
cents per pound. The appraifier, in his report on the invoice, dated 
November 13, 1891, stated: "Uppn examination of the goods as 
above, we find they were damaged by water during the voyage, 
and would recommend that the invoice weight be accepted." On 
Novembef 24th, the officiai retum of the vi'eights having been filed 
with the liquidating offlcer on the day before (November 23, 1891), 
the entry was liquidated, and the importers were notifled of the 
excess of weight over the invoice weight, and the conséquent in- 
crease oï duty. On November SOth the importers paid the whole 
duty exacted, and on the same day flled their written protest, 
claiming that, as the baies were soaked with water, the weight 
was greatly increased. They clatmed that the goods were not 
damaged, as the water would soon dry out, and then the goods 
would be merchantable as sound goods; but protested against pay- 
ing duty on the weight of the water, which they showed was in 
some baies as much as 134 pounds per baie in excess of the ordi- 
nary dry weight. The colleetor, while coneedlng that the facts were 
as claimed by the importers, and that, if they had pursued their 
proper remedy, relief should hâve been and would hâve been granted, 
refused to aUow any abatement, because by article 602 of the cus- 
toms régulations of 1884, prescribed by the secretary of the treas- 
ury, it was provided that no abatement of duties on merchandise 
on account of increased weight, caused by accidentai and unusual 
leakage or shipment of water on the voyage of importation, would 
be allowed u,nless due application in writing for such allowance, 
with oath of applicant, should be lodged in the customhouse within 
10 working days af ter the landing of the goods. Upon appeal by the 
importers to the board of gênerai appraisers, it was decided by them 
that it was sufflcient that the importers had complied T\ith the pro- 
visions of section 14 of the customs administrative act of June 10, 
1890, and that they were not barred from relief by article 602 of 
the régulations of 1884; and they sustained the claim of the import- 
ers that the duty should be computed upon the actual weight as 
stated in the invoice. This appeal is from that décision of the board 
of gênerai appraisers. 
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It is very obvions tliat by the act of June 10, 1890, congress did 
not intend to give to the circuit courts jurisdiction to re-examine and 
décide ail the questions which might be appealed from the décision of 
the coUector to the board of gênerai appraisers. An appeal may be 
taken from the coUector to the board of appraisers "as to the rate 
and amount of duties chargeable upon imported merchandise, in- 
cluding ail dutiable costs and charges, and as to ail fées and ex- 
actions of whatever character." An appeal from the board of ap- 
praisers to the circuit courts may be taken "as to the construction of 
the law and the facts respeoting the classification of such merchan- 
dise and the rate of duty imposed thereon under such classification." 
The circuit court is given jurisdiction "to hear and détermine the 
questions of law and fact involved in such décision respeoting the 
classification of such merchandise and the rate of duty imposed Ûiere- 
on under such classification." It is obvions that the présent ap- 
peal is not from any décision respecting the classificartion of the 
goods as burlaps, or the rate of duty imposed thereon under the 
classification. It is conceded that the goods are properly classifled 
as burlaps, and that the rate of duty is properly l| cents per pound. 
The only question is as to the actual weight of the goods on which 
the duty is to be computed. This is not a question of law or of fact 
respecting the classification. It is a question of ascertainîng the 
actual weight of the goods imported. Passavant v. U. S., 148 U. S. 
214-219, 13 Sup. et. 572; In re Klingenberg, 57 Fed. 195. In my 
judgment, this is not a question which the circuit court is given 
jurisdiction to hear and détermine, and the appeal must be dis- 
missed. 



HUTTON v. STAR SLIDB SEAT CO. OF SPRINGFIELD. 

(Circuit Court, S, D. Ohlo, W. D, March 28, 1894.) 

No. 4,619. 

Patents — Inpkingement Sdtts— Pleadinq. 

Failure to aver that the invention of the patent has not been previously 
patented or described in any printed publication is a defect which may 
be talien advantage of by spécial demurrer. 

Suit in equity by George B. Hutton against the Star Slide Seat 
Company of Springfleld for inf lingement of a patent. Heard on spé- 
cial demurrer to the bUl. 

Price & Stewart, for complainant. 
Paul A. Staley, for défendant. 

SAGE, District Judge (orally). The défendant demurs specially 
to the bill that it does not set forth that the invention described in 
the patent sued upon has not been prewously patented or described 
in any printed publication. The bill states that the invention was 
not known or used by others before complainant's invention or dis- 
covery thereof, and was not in use or on sale in this country for more 
than two years before his application for letters patent therefor. 
That this averment is good against a gênerai demurrer was held in 



7,48 FEDERAL BEPOETEH, Vol. 60. 

MqÇoy V. Nelson, 121 U. S. 484, 7 Sup. Ct. 1000. In Coop v. Institute, 
é%\W^. 899, it was hd.dth.ut the omission of tàe averment in regard 
to tk^ inTention having been patented or discovered in a printed 
publication was a defect in fonn wliich couM be taken advantage of 
by spécial demurrer, and should be remedied by amendment. To 
the same effect see Consolidated Brake-Slioe Co. v. Détroit Steel & 
Spring Co., Id, 894; Overnaan Wheel Co. v. EUiott Hickory Cycle 
Co., 49 Ped. 859; and Hànlon v. Primrose, 56 Fed. 600. The démar- 
rer will be sustained at the cost of complainant, with leave to 
présent an amendment within 20 days with an application for leave 
to file. 



HOLTKBR V. CONSOLIDATED ELECTEIO MANUF'G 00. et al. 

(Circuit Courl; D. Massachusetts. March 13, 1894.) 

No. 2,823. 

1. Pàtbntb— GoNSTHUCTiON OF Claims— GaIiVanio Batteries. 

•XI?» ûrst claim of the Holtzer patent for an Improvemeût In galvanlc 
batjerl^ (No. 327,878) Includes' a "négative électrode, consisting of a car- 
hojji Cup prov^ded' with a cover Intégral with it," etc. The speciflcations 
staStè that the "négative élément an.d top or cover of the jar .are formed of 
a single intégral pièce of molded material." Held, that the word "in- 
tégral," as used in the claim, involves the idea of a cup and cover molded 
In one pièce, and cannot be construed as relatlng to a whole composed 
of parts spaclally distinct. 

2. Same— Invention. 

The Hôltzer patent No. 327,878, for a galvanlc battery in whlch the néga- 
tive électrode consista of a cup and cover molded in one pièce, and having 
a central opening for the réception of the positive électrode, shows pat- 
entable Invention in securing utility and durability through simplifled 
methods. 

This is a bill filed by Charles W. Holtzer against the Consoli- 
dated Electric Manufacturing Cîompany and others for infringement 
of a patent for an improved construction of galvanic batteries. 

Fish, Eichardson & Storrow, for complainant. 
Philip Mauro, for défendants. 

AliDRIOH, District Judge. The complainant seeka protection 
for an alleged invention covered by letters patent No. 327,878. The 
device or invention is supposed to produce an improved construc- 
tion of galvanic batteries, sometimes called "agglomerate batteries" 
and sometimes called "open-circuit batteries." The complainant's 
battery, manufactured under the claims of such letters patent, is 
known in the United States and in foreign countries as the "Holt- 
zer Cylinder Battery," and it is aUeged that the défendants' bat- 
tery adopta the substantial improvement resulting from the inven- 
tion covered by such letters patent. 

It is not understood that the complainant rests his case upon 
discovery of agencies employed to generate electricity, but upon 
improved methods calculated to make known agencies more prac- 
tical and useful; that the invention is in the direction of simplicity 
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and durabUity, and tkat, by discarding many détails of former bat- 
teries, a greater utility is produced. And, to state the complain- 
ant's claim in the words of the expert: 

"The improvement formlng the subject of the invention of the Holtzer 
patent consists mainly in maliiag the négative élément in the form of an 
inverted cup composeà of a single Intégral pièce of molded carbon, the bot- 
tom of the cup constituting the top or cover of the battery jar or réservoir 
containing the battery éléments and liquid. The cover portion of the cup- 
shaped élément is also formed with an extemal flange, which rests upon the 
mouth of the jar, and thus supports the carbon élément in the jar while 
closing the mouth of the jar so as to prevent evaporation of the liquid. The 
portion of the négative électrode forming the cover of the jar Is provlded 
with a central opening which contains a perforated bushing or stopper of 
insulating materlal, through the perforation of which the zinc or positive 
élément of the battery passes so that the said zinc is properly supported 
in the battery liquid, and at the same time insulated from the négative élé- 
ment except as the said éléments are connected through the external and in- 
ternai circuit of the battery. The cover of the cup-shaped négative élément 
has secured to It, and in intimate electrical contact with it, a binding post 
or wire clamp constituting the positive pôle of the battery to which the ex- 
ternal circuit wire is connected." 

It is also claimed among other things that: 

"The advantages of the improved construction, in which the négative élé- 
ment and top or cover of the jar are formed of a single intégral pièce of 
molded material, instead of being made up of a number of parts, some of 
conducting and some of insulating material, mechanically fastened together, 
are simplicity of construction, and strength and durability, as there are no 
parts to beconie detached from one another, and greater electrical efflciency 
and durability, as there are no joints or contacts to become electrically sep- 
arated or insulated from one another by the destructive action of the battery 
liquid." 

The device on which the complainant principally relies is de- 
scribed as foUows: 

"I claim: (1) In an electric battery, the négative électrode, consistlng of a 
carbon cup provided with a cover intégral with it, the said cover having 
an opening for the réception of the positive électrode, and being extended 
over the edge of the jar to support the cup, substantially as- described. (2) 
An electric battery consisting of a glass jar, a cup and cover attached there- 
to, formlng the négative électrode, and an insulating bushing or sleeve placed 
in the cover, and a positive électrode supported by the said insulating bush- 
ing or sleeve, substantially as described." 

The défendants' theory is that, under reasonable construction of 
the claims, the idea of a cup and cover molded in one pièce was 
not intended, and that the complainant's contention in évidence 
that the leading and substantial feature of his invention is sim- 
plicity resulting from the cup and cover molded in one pièce of the 
same material is not warranted by the claims filed in the patent of 
flce ; and it is urged in this direction that the word "intégral," used in 
this connection, does not mean necessarily one pièce, and may, with 
equal consistency, relate to a whole, composed of parts spaciaUy 
distinct. I cannot accept the défendants' view in this respect. 
Reading the claims in connection with the spécification, it is appar- 
ent that the patentee's atm was in the direction of simplicity, and 
that he intended one pièce molded of the same material, and that 
the word "intégral" was used in that sensé. It will be observed 
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"bj référence to the third paragraph of patentee's speciflcâtion that 
hes^jB; 

"In aocordanc© wlth my invention, Instead of the usual glass cover, the 
positive carbon rod, and the usual agglomerate plates or blocks fastened to it 
by rubber bands, and the lead cap attached to the positive carbon outside of 
the coyer and servlng to suspend the sald carbon withih the jar, I employ a 
négative électrode, composed of the usual so-called 'agglomerate' material, 
moldéd ûnder pressure to form a cup, and a flange to support the cup when 
placed In position in the usttal glass Jar." 

Tte construction for Which the défendants coritend doubtless 
might: resuit from technical and astiite reasoning, t»ut such is not 
the rùle for construing claims of this character. Manufacturing 
Oo. V. Adams, 151 U. S. 139, 144, 14 Sup. Ct. 295. The word "in- 
tégral" might be employed under circumstances and in a sensé to 
dénote what the défendants claim for it, but we do not think it was 
used in this connection to describe a cup and cover of several parts 
of the same or différent material, but, on the contrary^ to describe 
one pièce molded in such shape as to perform the function previ- 
ously involved in a complicated mechanical construction comprising 
a considérable number of parts of , différent materiâls and attach- 
ments. 

The complainant's invention must be accepted as a valuable im- 
provement upon the means previousîy employed in this class of bat- 
teries. The device provides for a mechanical construction compris- 
ing practicai utility and durability through simpliûed methods, and 
by means more satisfactory than any previousîy employed or known. 
That this invention is a nseful imprôvement seems apparent from 
an examination of the complainant's claims and exhibits, in com- 
parison with the claims set forth in prior patents» and the batteries, 
formerly used, as described in the évidence nresented by the record. 
If there were doubt on tjhis question, -we might well consider the 
fact that the complainant's idea of construction was readily adopted 
by the public generally, as well as by thèse défendants. Krementz 
V. S. Cottle Co., 148 U. S. 556, 560, 13 Sup. Cf. 719; Toplifl v. Tonliff, 
145 U. S. 156, 164, 12 Sup. Ct. 825. It must, therefore, be found 
that the complainant's improvement involves patentable novelty, 
and that it was not anticipated by any form of construction previ- 
ousîy known. Although the improvement is simple in its charac- 
ter, it is entitled to protection. Krementz v. S. Cottle Co., 148 U. 
S. 556, 560, 13 Sup. Ct 719; The Barbed Wire Patent, 143 U. S. 275, 
282, 12 Sup. Ct. 443, 450; tx)om Co. v. Higgins, 105 U. S. 580, 591. 
Indeed, simplicity of construction is the leading characteristic of 
the Holtzer battery, and it is for the device which works this resuit 
that the complainant seeks protection, 

The défendants' battery appropriâtes the essentiàl idea of con- 
struction contemplated by the flrst and second claims of complain- 
ant's patent, and is an infringément thèreof. 

Let a decree be entered for an injunction and an accountin<r in 
accordance with the prayer. 
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MAOK V. LBVT et aL 

(Circuit Court, S. D. New York. February 20, 1894.) 

1. Patekts— Decreb— Ees Judicata. 

A decree which shows only that certain elaims of a patent were sus- 
talned does not include an adjudication that the other daims were In- 
valid. 

8. Res Jtjdicata — Waivek. 

The estoppel of a decree need not be relied upon, but may be waived; 
and it is blnding upon both parties or neither. Hence, when défendant 
setsi up new matter as a défense to a prior decree pleaded by complain- 
ant, the latter may treat the estoppel as waived. 

TMs is a Mil by William Mack against Levy, Dreyfus & Co. for 
infringement of letters patent No. 268,112, issued November 28, 
1882, to complainant. On motion for reliearing. The prior opin- 
ion is reported in 59 Fed. 468. 

Albertus H. West, for platntiff. 
James A. Hudson, for défendants. 

WHEELEE, District Judge. The défendants bave moved for 
a rebearing upon the conclusiveness of tbe decree in the former 
suit between thèse parties. The bUl in this suit allèges the issu- 
ing and infringement of the letters patent, and that they had been 
in controversy in a certain suit in equity in this court wherein 
the orator was complainant and thèse défendants were défendants, 
whlch came on for hearing before Judge Shipman, whereupon "the 
said court decreed that said letters patent were good and valid 
in law, and that the défendants had infringed upon the fourth 
and sixth elaims thereof," and directed an injunction and an ac- 
counting. 59 Fed. 468. It also allèges a suit by the orator against 
the Spencer Optical Manufacturing Company, in which this court, 
held by Judge Coxe, "decreed that said letters patent were valid 
in law as to elaims four and seven thereof." 52 Fed. 819. The an- 
swer admits the issuing of the patent, and the former suit and de- 
cree against the défendants, and aUeges that the invention had 
been previously known to, and used by, among others, August Sten- 
dike, of and at New York; and, "of and concerning the said suit, 
thèse respondents allège, and wUl show to the court, that, upon 
the évidence therein presented at the hearing thereof, the said 
court made and flled a décision in writing, wherein certain facts 
were found and conclusions of law reached, upon and pursuant 
to which, and after the ffling thereof, and the making of the inter- 
locutory decree aforesaid, such proceedings were had that the re- 
spondents duly accounted as therein directed; and thereafter, on 
the Ist day of December, 1890, a final decree was therein made, 
in conformity to said décision and modification of said interlocu- 
tory decree, and filed by the court, wherein and whereby the re- 
spondents were adjudged to pay to the complainant the sum of 
$800, in fuU for profits, damages, and costs of the said suit to the 
time of said decree, and the said patent was adjudged to be good 
and valid, but only a^ to the fourth and sixth elaims thereof, — 
aH of which, by said décision and interlocutory decree and final 
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decree, or cèrtified copies thereof, Lere in court to be produced, 
will more fully appear; and that said final decree yet remains in 
full force and effect * • * And thèse respondents further show 
unto your honora that facts are alleged in this answer, and évi- 
dence will be presented in this suit, material and necessary to the 
issues raised % the pleadings, which facts were not before the 
court in the suit above mentioned, because the évidence thereof 
was not available to the respondents for use therein, which facts 
thèse respondents believe, and thereupon allège, would hâve con- 
strained the court to hâve toade a judgment and decree altogether 
in favor of tidè respondents in said former case, had the évidence 
of such facts been before the court on the trial of the cause;" that 
the défendants began to make and seU opera-glass handles of the 
form and construction eharged to be an infringement, whereupon 
proceedingsi praying an attachment as for a contempt of the in- 
junction were instituted; "and that the matter came on for hear- 
ing on said motion, and was heard by the court, Hon. Nathaniel 
Shipman, judge, presiding, and on due considération the attach- 
ment prayed for was dënled, and a written décision was made and 
duly filed on the décision thereof, on or about the 21st day of March, 
1892, wherein and whereby the true intent and meaning of the 
décision flled in the suit aforesaid on the final hearing thereof 
was more fully elaborated and explained, and the scope of the pat- 
ent in suit more fuUy defined; and that an order was duly made 
pursuant to said décision, and filed by the court on the 25th day 
of March, 1893, as by référence to the said décision and order, or 
to duly-certifled copies thereof, hère in court to be produced, will 
more fully appear." 

The answer was traversed. The orator produced in évidence 
the patent, the opinion of Judge Shipman, and the final decree 
signed by Judge Lacombe in the former suit between thèse parties, 
adjudging that the letters patent "are good and valid in law as 
to the fourth and stxth claims thereof," and the opinions of Judge 
Ooxe in the suit against the Spencer Optical Manufacturing Com- 
pany; and the défendants admitted manufacture and sale of an 
exhibit as a spécimen of opera-glass holders which was like those 
before Judge Shipman in the contempt proceedings, and those 
hold by Judge Coxe to be an infringement. The défendants in- 
troduced much testtmony as to other anticipations, which was con- 
troverted, but none as to Stendike, and produced the contempt 
proceedings. The défendants now insist that they urged on the ar- 
gument, and that the court should hâve held, that the decree in 
the former suit between thèse parties was conclusive as to the 
extent of the validity and as to the construction of the patent, 
which would acquit the défendants of infringement; and that the 
décision of Judge Goxe should not be foUowed because not between 
thèse parties. 

The former decree between thèse parties was not at ail conclu- 
sive between the orator and the Spencer Optical Manufacturing 
Company, because that company was not a party to that decree 
and would not be bound by it; and both parties must be bound, 
or neither is. 1 Greenl. Ev. § 524 The différence between those 
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cases appears to hare been that, in tke former, Judge Shipman 
found priority of the Stendike device; and, in the latter, Judge 
Coxe did not. That decree is net conclusive in ail things hère, 
because tMs suit is for an alleged new infringement arising sînce 
that suit was brouglit. It is conclusive, if relied upon, of what- 
ever is properly brouglit forward and shown hère to hâve been 
in issue, and tried and determined there, Cromwell v. Countv of 
Sac, 94 U. S. 351; Eussell v. Place, Id. 606. «But to this opéra- 
tion of the judgment it must appear either upon the face of the 
record, or be shown by extrinsic évidence, that the précise question 
was raised and detennined in the former suit." Field, J., 94 U. 
S. 608. The important questions hère are whether the priority 
of the Stendike device, and the invalidity of ail but the fourth 
and sixth claims of the patent, are so shown to hâve been decreed 
there as to be binding and conclusive hère. Some of the claims 
might be in controversy, and others not, and decreeing the fourth 
and sixth claims to be valid (which is ail that the final decree, 
if sufiicient, shows) would not at ail include decreeing the others 
to be invalid. RusseU v. Place, 94 U. S. 606. Nothing shows any- 
thing about the Stendike device but the opinions of Judge Ship- 
man and Judge Coxe. Thèse are not decrees, nor even parts of 
the record on which the decrees were founded, but are only rea- 
soning upon the records which, as authorities, become a part of 
the law of the subject. Herrick v. Cutcheon, 5 U. S. App. 250, 5 

0. C. A. 21, 55 Fed. 6. The opinions and decree, as évidence, show 
that such opinions were rendered, and that such a decree was made. 
They do not show the issues and facts which were considered, but 
only that such considération was had. They are précédents, and 
not estoppels. 1 Greenl. Ev. § 511. 

There has been nothing about the Stendike device in this case 
to consider except the opinion of Judge Shipman with it in, and 
of Judge Coxe with it ont. As in this case it is out, the opinion 
of Judge Coxe as an authority, not as évidence, has been foUowed, 
the same as Judge Shipman's would hâve been if it had been in. 
And an estoppel need not be relied upon, but may be waived. It 
is, as before said, binding upon both parties or neither, and as con- 
clusive in respect to newly-discovered évidence as to that before 
known or introduced. The défendants, having set up a défense 
against it, hâve elected to treat it as open and not binding. As 
it could not be both open and shut, the orator might, as he has, 
treat it a§ waived. 

Rehearing denied. 

SESSIONS V. GOULD et al 
(CSrcuit Ourt, S. D. New York. Aprll 2, 1894.) 

1. Patents — Constrxtction of Claims — Pkei^iminart Injonction — Final 

Hbaking. 

The construction placed upon a clalm by the court upon granting a pre- 
llmlnary Injunctlon should be foUowed at the final hearing, when there 
has been no- substantial change in the cause so far as it relates to tbe 
question of construction. 

V.eOF.no.ô— 48 
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2. SAME-j-DsPïipjiS— Public TJsb and Sale— Pebsumptions. 

Thé pfèsumptloos afe mrongly agalnst the défense of public use and 
sale; eSÉwial^ lu the cftse of au expèrlenced inveator, who would not 
thus thrOw àway the fruits of his Inventiou; and the défense Is not made 
out When the witnesses are shown to be unreliable as to their dates. 

S. SaME— iNFRINttEMENT— TbONK FasTENERS. 

The Taylor patent, No. 203,860, for tmnk fasteners, construed as to the 
second claim, whlch is Md to be valid, and to hâve beeh Infringed by 
defeùdants; but hdd, fiffther, that the flrst and fourth daims were not 
Infringed. 
4 Same. 

The Sessions patent, No. 255,122, for trunis fasten^s, is void for want 
of novelty and Invention. 

This is a bill in equity flled by John H. Sessions against Wil- 
liam B; Gould and others for inf ringement of patents for trunk 
fasteners. 

Charles E. Mitchell and John P. Bartlett, for complainant 
Arthur v. Briesen, for défendants. 

OOXE, District Judge. This is an inf ringement suit founded 
upon two letters patent, viz. No. 203,860, granted to Charles A. 
Taylor, May 21, 1878, and No. 255,122, granted to John H. Ses- 
sions, Jr., March 21, 1882. Bôth patents are now owned by the 
complainant. They are both for improvementa in trunk fasteners 
of the variety covered by letters patent No. 128,925, granted to 
Taylor in 1872. This flrst patent was the subject of protracted 
iitigatipn. It was finally sustained by the suprême court, and 
given a broad construction in Sessions v. Eomadka, 145 U. S. 29, 
12 Sup. et. 799. 

The patents in suit were before this court on a motion for a 
preliminary injunction. The motion was granted, and a construc- 
tion was tiien placed upon the second claim of the Taylor patent. 
Sessions v. Gould, 49 Fed. 855. As this art had its inception 
years before the patents in suit, and as the devices covered by 
them are only improvements upon the structure of the 1872 pat- 
ent, it is clear that a broad construction of thèse patents is eut 
of the question. Each inventer is entitled to hâve his contribu- 
tion to the art protected, but nothlng more. 

No. 203,860. 

The claims of the Taylor patent are as foUows: 

"(1) The plate, O, of a trunk catch or fastening, when the said plate bas 
cast thereon one or more pins or posts, b, projecting horizontally from the 
rear lace of the said plate, substantially as and for the purposes set forth. 
(2) A trunk catch or fastening, consisting of the combinatlon of the plate, C, 
having thereon the lug or shoulder, L, the plate, G-, and the snap loop, J, 
substantially as and for the purposes speclfled. (3) A trunk catch or fasten- 
ing, consisting of the combinatlon of the plate, O, having thereon the lug or 
shoulder, L, and the post or pin, b, the plate. G, box or recess. H, spring, I, 
and loop, J, having the cam, K, on its crossbar, ail substantially as and for 
the purposes specifled." 

The defeûses are lack of invention, noninfringèment, and inva- 
lidity because of public use and sale by Taylor more than two 
years prior to February 18, 1878, the date of his application. I 
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am not qnite able to ascertain from thé complainant's brief whether 
he relies upon ail thèse daims or only upon the second claim. As- 
suming that the first claim is valid, both the first and the third 
claims include as an élément "the pin, b " which is described as 
belng cast upon the plate which forms the upper part of the fast- 
ener. As the défendants do not hâve this pin, they do not infringe 
either of thèse claims. As before stated, the second claim bas 
received judicial interprétation in this court. It was construed to 
contain a combination of the foUowing éléments: First. The plate, 
C, having thereon the lug or shoulder, L. Second. The plate, G, 
on which is the box or recess, H, for containing the spring, I, and 
through which box or recess passes the crossbar of the loop, J, 
having thereon the eccentric or cam, K, resting on the spring, I. 
Third. The snap loop, J, having thereon the cam, K. 

It is contended tiiat this construction is untenable because the 
same reasoning which places "the box, H," on plate, G, must place 
"the pin, b," on plate, C, and that the plate, 0, with the pin, b, 
cast thereon, is a necessary élément of the combination. 

Again, it is said that the real advance polnted out in the patent 
is the use of the plate, G, beneath the box. H, and cast separately 
from it; that the claim must be construed as including such a 
plate, and, as the défendants do not hâve this plate, they do not 
infringe. It is évident, however, that thèse arguments werc pre- 
sented to the court on the motion, and were decided adversely to 
the défendants. The fact that in the défendants' fasteners the 
plate, G, and the box. H, are produced in a single casting, and 
not separately, as in complainant's structure, was held to be im- 
material. So far as the construction of this claim is concerned, 
the cause is substantially in the same situation that it was in when 
the motion for an injuuction was made. In such circumstances, 
I think the former décision should be foUowed. It is true that 
this rule bas not always been adhered to in this circuit, but it is 
thought that the rule is a wise and salutary one for the orderly 
administration of equity jurisprudence, and especially so when it 
is so easy to obtain a speedy review. 

The question of patentability, and aU other questions, werè re- 
served for final hearing. The claim, as above construed, is cal- 
Culated to give the patentée what he bas invented, and nothing 
more. His fastener is eyceedingly popular, it bas long been ac- 
quiesced in, and bas sufieient novelty and points of excellence 
about it to support a patent. 

The défense of public use and sale bas not been sufficientlT 
established. The burden is upon the défendants to satisfy the 
court that Taylor's fastener was publicly iised prior to February 
18, 1876. They bave not doue so. The witnesses called by the 
défendants are, in many instances, proved to be unreliable as to 
their dates, the presimiptions are strongly against the défense, and 
it is altogether unlikely that an experienced inventor like Taylor 
would thus throw away the fruits of his invention. The court is 
convinced that the défense bas not been established by the requi- 
site prépondérance of testimony. 
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Nb. 255,122. 

The patent to John H. Sessions, Jr., is concededly a Very nar- 
row one. It introduceis no new principle or mode of, opération, 
but is confined to a élever method of forming and assembling the 
parts of a trunk fastener. The claim is as foUows: 

"în a trunk fastener of the class substantially such as Is herein shown and 
described, the plate and sprlng box cast In one pièce, wlth the snap loop 
receiving recesses, and the thln lugs by the slde of said recesses, said liigs 
being adapted to be bent for holding the snap loop ia place, substantially as 
described, and for the piu^iose speclfied." 

Infringement is a^mitted. The défense is lack of novelty. The 
device of this claim is an improvement over the Taylor construc- 
tion. So much may be conceded. But it is an exceedingly simple 
improvement, — such a change as would seem to be within the 
province of the skilled artisàii. The patentée casts the box and 
plate in one pièce instead of two, and holds the snap loop in place 
by thin lûgs, which are adapted to be bent down for this pur- 
pose; but there was nothing novel about thèse features. The pat- 
ent granted to Arnold for a trtmk catch in June, 1878, shows a 
very simUar construction. "The plate. A," says the patent, "is 
also provided with lugs, c, c, on each side of the recess, at about 
its center." It is true that thèse lugs are not shovs^n as bent 
down, but they can be bent down, and Uitting, among others, 
showed the mechanic just how this could be done. Considering 
ail that is shown in the prior art, and particularly the patents to 
Arnold and Uitting, I am constrained to hold that this patent is 
invalid for want of invention. 

The éomplainant is entitled to the usual decree on the second 
claim of the Taylor patent, but without costs. 



HUMPHRETS HOMBOPATHIO MBDICINE CO. v. HILTON. 

(Circuit Court, S. D. New York. March 14, 1894.) 

Tkade-Maeks — Nttmerals Applied to Specific Remebies. 

Numerals tised by a mediclne oompany to Identify spécifie remédies for 
varions aliments are, In efCect, descriptive terms, and their use will not 
be protected as a trade-mark. 

In Equity. BUl by the Humphreys Homéopathie Medicine Com- 
pany against George W. Hilton to restrain the use of an alleged 
trade-mark. 

Henry J. Homes (Alfred Taylor, of counsel), for plaintiff. 
Wise & Idchtenstein (Morris S. Wise and George L. Huntress, of 
counsel), for défendant. 

WALIACE, Circuit Judge. The complaînant and its predecessors 
in business hâve for many years manufactured, advertised, and 
sold homéopathie remédies, consisting of 35 spécifies for various 
aliments. They hâve advertised thèse remédies in various books 
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and pamphlets treating of hygiène and diseases, and containing 
directions for the use of the remédies. The remédies are sold 
in vials, each of which is labeled "Humphrey's Homéopathie Spé- 
cifie;" and upon the lahel is also printed a nmnber, and the name 
of the ailment for which the remedy in the particular vial is in- 
tended, such as "No. 1, Fever;" "No. 5, Dysenteryj" "No. 10, 
Oholera," etc. In the advertisements the remédies are referred to 
by the numbers, which run from 1 to 35, inclusive. The défend- 
ant also manufactures, adrertises, and sells homéopathie remédies, 
consisting of 14 spécifies for various aliments. He advertises them 
in books and pamphlets. He sells them in vials, each of which 
is labeled "Dr. Hilton's Spécifie," and upon the label of each is 
printed a number, but not the name of the ailment for which the 
remedy is intendéd. His numbers run from 1 to 14, inclusive, and 
in his advertisements the spécifies for the différent aUments are 
referred to by their respective numbers. In his System the différ- 
ent numbers do not stand for the same remédies as in the com- 
plainant's system. Thus, his No. 1 is a remedy for pimples, his No. 
5 for canker, his No. 10 for inflammation of the bladder. The 
complainant insists that the défendant is guilty of unf air compétition 
and that it bas a trade-mark in the différent numbers, to and in- 
cluding 35, as applied to homéopathie remédies, which the défend- 
ant infringes by the use of any or ail of Mb 14 numbers. 

Neither the complainant, its predecessors, nor the défendant was 
the flrst to adopt a system of putting up and selling médicinal rem- 
édies in connection with books or advertisements by which the 
remédies were separately numbered, the numbers placed upon the 
vials or packets, and the remédies referred to by their number in 
the books or advertisements containing directions for their use. 
It sufifices to refer to the books and remédies of Dr. Samuel Thom- 
son, author of the "Thomsonian Materia Medica and Botanic Family 
Physician." The défendant doubtless adopted it because of its con- 
venience. He had a right to do so. The case is destitute of any in- 
dication that he has employed the system with a view to deceive 
the public, or to palm off his remédies as those of the complainant. 

The complainant has no trade-mark in the naked numbers. They 
hâve never been used alone by complainant or its predecessors upon 
the remédies, but hâve always been used with words, the name of 
some ailment, and apparently also with a symbol consisting of a 
figure of a woman and lion. At best, the numbers are but an élé- 
ment of a trade-mark. As used by the défendant, they ought not to 
mislead the public, or tend to confuse the identity of his spécifies 
with those of the complainant. 

It is said in Browne on Trade-Marks (section 223) that mère 
numerals cannot be considered arbitrary symbols, and that there 
must be some collatéral characteristics to invest them with. the 
qualifies of a trade-mark, — some pecxUiarity of form, ornamentation, 
coloring, or combination, to make them distinctive, and take them 
ont of the common category. It is unnecessary, in the présent case, 
to express an opinion as to the correctness of this proposition. It 
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may be that numerals, which are arbitrarUy selected, without any 
purpose of identifying the article to, which they are affixed from 
other a^cles of a similar class, may become the subject of a trade- 
mark. But the use of numerals as a short method of identifying the 
several members of a class, and distinguishing one of them from an- 
other, is as old as the use of written words. When so used, they are, 
in substance and efflect, descriptive terms, — the number conveys 
to the reader detaUs which otherwise would havp to be amplified in 
words. Hence it is that the practice is so common with manufac- 
turera and dealers of numbering the rarieties so as to indicate by 
référence to advertisements, photographs, or other descriptive médi- 
ums the size, grade, or peculiar clwacteristics of each for their own 
convenience and that of their customers. No one can acquire an ex- 
clusive right to appropriate them for such a purpose. No one has 
the right to appropriate to his exclusive use a sign or symbol, which, 
from the natm^ of the fact it is used to signify, others may employ 
with eqtial truth, and therefore hâve an equal right to employ for the 
same purpose. It is because of this principle that a trade-mark can- 
not be acqùired by the adoption of a word which is merely descrip- 
tive of thé quality, ingrédients, or characteristics of a commodity. 
Manufacturing Co. v. Spear, 2 Sandf. 599; Canal Oo. v. Clark, 13 
WaJll. 311 ; Manufacturing Co, v. ïrainer, 101 U. S. 51. As used by 
the complainant and its predecessors, the numbers merely are not 
a valid trade-mark. The bill is dismissed, with çosts. 



HBNDEESON T. TOMPKINa 

(Circuit OoTirt, D. Massaclmsetts. March 21, 1894.) 

No. 3,10*. 

1. COPTEIGHT— JODICIAL KnOWLEDOB AS TO OkIGINALITT. 

In a suit for Infringement of copyright in a dramatic composition, the 
court will rarely Interpose its judicial tnowledge to the estent of flnding 
on demUrrer agalnst the allégations of the bill toUchlng questions of 
originalitjf. 

2. Bamb— A1.I.B0ÂTION OF Atjthoeship. 

A bill for infringement of copyright alleged that complainant was the 
proprietor pf a certain dramatic composition "written or composed" by 
citizens of the United States. Beld, on demurrer, a sufflclent allégation 
of anthorshlp, in the absence of spécifie exception. 

8. SUBJECTS OF COPYniGHT. 

The introduction, skeleton, and chorus of a "topical song,"— part of a 
dramatic composition,— though designed merely to amuse, though posses- 
sing little literary merit or originality, may be subject to copyright, if 
of value for ths purposes for which they were designed. 

In Equity. On demurrer to bill. 
The bill of complaint was as foUowa: 

David Henderson, of Chicago, In the state of Illinois, a citizen of the United 
States, brlngs this, his bill of complaint, against Eugène Tomplilns, of Boston, 
In the State of Massachusetts, a citizen of the United States; and thereupon 
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your orator complains, and says: (1) That your orator, being the proprietor 
of a certain dramatic composition entitled "Ali Baba, or Morglana and the 
Forty Thieves," written or composed by citizen» of the United States, did, 
on or before the date of publication in this or any foreign coiintry, viz. upon 
the 23d day of Aprll, 1892, deliver at the office of the llbrarian of congress a 
printed copy of the title of the sald composition, aad received from said 
librarian a certlflcate of such deposlt, hereunto annexed, and also did, not 
later than the date of the publication thereof in this, oc any foreign country, 
vlz. upon the said 23d day of April, 1892, deliver at the office of the librarian 
of congress two copies of said dramatic composition, and received from the 
said librarian a certlflcate of said deposit, also hereto annexed, whereby the 
same became duly copyrighted. (2) That a part of said dramatic composi- 
tion v?as as follows: "Cassim (scornfully): But Ali Baba's élection is certain. 
Nlco: I know it. Arraby: How do you knowî Hack: She had a dream 
last night Caliph (coming down stage): I wonder if dreams corne true." 
And that the said dialogue was then immediately foUovyed by a song enti- 
tled, "Quartette for Ali Baba: I Wonder if Dreams Corne True," consistlng 
of a number of verses of eight Unes, in each of whieh the second, fourth, 
and eighth Unes consist of the refrain, "I wonder if dreams come true," and 
the chorus after each verse is as follows: "Hi diddle diddle, the cat and fld- 
dle, the parrot and monkey too. Bells they are ringing, there's flghting and 
slnging, I wonder if dreams come true;" and that of each of the sald verses, 
ail except the second, fourth, and eighth Unes aforesaid, were of a so-called 
"topical" nature (that Is to say, relating to topics of current interest), and 
that the matter of the said topical Unes was Intended to be changed or varied 
from time to time to introduce allusions to new topics, the whole constituting 
what Is known as the topical song, "I Wonder if Dreams Come True." (3) 
That the said song, so introduced by dialogue, forms an important and valua- 
ble part of the said dramatic composition, "AU Baba," and constitutes one 
of the principal features of Interest thereln, and that the sole and exclusive 
right of publicly performing or representing the same is of great value to 
your orator, (4) That the défendant herein, well knowing the foregoing, and 
after the recording of the title of the said dramatic composition, and within 
the term of copyright therefor limited, and without the consent of your orator 
flrst obtained in writing, and signed in the présence of two or more witnesses, 
did publicly perform and represent, and is now so publicly performing and 
representing at the Boston Theater in said Boston, a certain dramatic com- 
position, whereof a substantial and material and important portion consists 
of a dialogue between various characters in relation to havlng had a dream, 
the sald dialogue terminating with a speech by one of said characters, as 
foUows, "I wonder if dreams come true," whieh said speech is Immediately 
f ollowed by a topical song of a number of verses of eight Unes each, the sec- 
ond, fourth, and eighth of whieh consist of the words or refrain, "I wonder 
if dreams come true;" that each of said verses is folio wed by the chorus 
of your orator's said song, and that the remalnder of the Unes in each 
verse are topical in character, and in substantial imitation of the sald 
topical portions of your orator's said copyrighted song; and that the sald 
performance and représentation by the défendant of the said dialogue and 
the said song are a substantial and material infringement upon yoiu* orator's 
said exclusive right of publicly performing or representing the same. (5) And 
that by reason of the performance as aforesaid by the défendant of said dia- 
logue and topical song in said Boston, in advance of the performance by your 
orator thore of hls said copyrighted composition and song, the same is made and 
becomes familiar and stale to the public, and thereby the attractiveness and 
value of your orator's said composition, subsequently to be produced by hlm In 
said Boston, bave been and wlU be greatly reduced and impaired; and your 
orator Is further informed and believes and charges that the défend mt proposes 
to continue his said performance in other places, and throughout other parts of 
the United States, in advance of your orator's production of his copyrighted 
composition thereln, to the great and contlnuing injury of your orator's rlghts 
in the promises. Wherefore, your orator prays that the said défendant may 
be requlred to answer the premlses imder oath, and may be decreed to ac- 
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coTint for ana pay over unto your orator ail gains and profits by the sald défend- 
ant realized from hls sald infrlngement, and also the damage whieh your 
orator bas sustaJned thereby, and that he may be restralned by an Injunction 
of thls honorable court from publlcly performing or representing, or causing 
or permittlng to be publlcly performed or represented, any dramatic composi- 
tion embodylng, In whole or In part, any substantial or materlal portion of 
your orator's sald copyrlghted composition, and that he may be slmilaily 
enjolned pending , thls suit. And, to the end that your orator may hâve such re- 
lief, may It please your hooors to grant to your orator wrlta of injunction con- 
formable to the prayer of thls blU, and also a writ of subpoena to be directed 
to the sadd Eugène Tompklns, commanding him, at a certain tlme, and under 
a certain penalty therein to be llmlted, personally to be and appear before thls 
honorable court, then and there to answer to this bill, and to do and receive 
what to yoiu: honors shaù seem meet 

Défendant demurred to the bill of complaint in form as foUows: 

The défendant, by protestation, not confesslng or aeknowledglng ail or any 
of the matters or thlngs in the sald blU of complaint contalned to be true In 
such manner and form as the same are herein set forth and alleged, doth de- 
mur to the sald biU, and for causes of demurrer showeth: (1) That It ap- 
peareth by the plalntlff's own showlng, by the sald bill, that he Is not entl- 
tled to me relief prayed by the bill agalnst the défendant (2) That, in par- 
tlcular, It appears by the plaintiff's own showlng, by the sald bill, that the 
matter whlch he has alleged therein as protected by the copyright laws of the 
United States, and as havlng been Infringed by the défendant, Is matter 
whlch does not, and does not tend to, promote the progress of science and 
useful arts, or elther of them, and Is not within the scope of the power 
granted to congress by the constitution) of the United States, to promote the 
progress of science and useful arts, by securing, for limited tlmés, to authors 
and inventors, the exclusive rlght to thelr Inventions and discoverlea. (3) 
That, In particular, It appears by the plalntifC's own showlng, by the sald 
bill, that the matter whlch he has alleged therein as protectod by the 
copjrlght laws of the United States, and as havlng been infringed by 
the défendant, Is not, and was not at the tlme of the deposit of the 
title of sald alleged dramatic composition as alleged in sald bill, original, 
but that the same. In form and substance, was then and theretofore ex- 
Isted as common knowledge, generally known, and oommon speech, gen- 
erally and frequently used, within the limits of the jurisddction of this hon- 
orable court; that the plaintiff's alleged copyright therein Is void (a) because 
the same was not original with the plalntifC, or with those under whom he 
claims; (b) because the same was not and is not possessed of sufficient orig- 
inality to entltle It to protection under the copyright laws enacted by con- 
gress In pursuance of the power conferred by the constitution of the United 
States upon congress "to promotel the progress of science and useful arts by 
eecuring, for limited tlmes, to authors and Inventors, the exclusive right to 
thelr respective writings and dlscoverles. . Wherefore, and for divers othw 
good causes of demurrer appearlng on the sald bill, the défendant doth demur 
thereto. And he prays the judgment of thls honorable court whether he 
shaU be compeUed to make any answer to the sald bill; and he humbly prays 
to be heuce dlsmissed, with bis reasonable costs lu thls behalf sustained. 

Alexander P, Browne, for complainant. 
Lauriston L. Scaife, for défendant 

PUTNAM, Circuit Judge, This case was argued orally in Jnly 
last. The court would hâve been pleased to hâve disposed of it 
immediately thereafterwards, but counsd desired permission to 
file additional briefs, which was granted. They were not flled 
until October last The case thus lost its place, and was not easily 
taken up again. 
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One ground of demurrer is an alleged lack of origînalîty. It waa 
olaimed at the hearing that the court had the judicial knowledge 
touching the portion of complainant's dramatic composition under 
considération requisite to dispose of the question of novelty on 
demurrer, but the court then indicated that it had settled views 
otherwise. The court had in mind the observations which it made 
in Industries Co. v. Grâce, 52 Fed. 124, where it condemned the 
growing disposition to consider such questions on demurrer, and 
dlstinguished Brown v. Piper, 91 U. S. 37, so frequently referred 
to in this connection. In that case, however, the court had no 
necessity of making a définitive ruling, but it takes this opportunity 
to do so. 

Firstt of ail it must be noted that there is a broad distinction 
betv^een cases heard on bill, answer, and proof, and those on de- 
murrer, although it may be that in the former class the court 
may sometimes be compelled to dispose of questions of originality 
from the same common knowledge and expérience which it is 
asked to apply in disposing of this demurrer. Such questions, how- 
ever, are mainly questions of fact; and the court, on bill, answer, 
and proofs, sits to try questions of fact as well as of law, and there- 
fore is justifled in using the same faculties and resources which 
other tribunals, in determining such questions, are justifled in using, 
and is compelled to do so. 

It was pointed out by the court in Industries Co. v. Grâce, ubi 
supra, that as Brown v. Piper, ubi supra, was heard on bill, answer, 
and proofs, the complainant had fuU opportunity, and ail the facts 
were before the court. On such a record, the court, as judges 
of the fact, could, with propriety, say that there was nothing on the 
face of the patent itseU which could require its attention. The 
other cases referred to by the défendant, including Densmore v. 
Scofleld, 102 U. S. 375; Slawson v. BaOroad Co., 107 U. S. 649, 
2 Sup. et. 663; also other cases not referred to, as Terhune v. 
Phillips, 99 U. S. 592, and Phillips v. City of Détroit, 111 U. S. 
604, 4 Sup. et. 580; and still others which might be cited, — were aU 
heard on bill, answer, and proofs, and under such circumstances 
that the expressions "judicial knowledge" or "judicial notice" would 
naturally b© used in a very loose sensé. Certalnly, in noue of them 
was the précise proposition raised which is presented in this case, 
that is, whether the facts appearing on the face of the subject- 
matter claimed are such as to require the court to interpose its 
judicial knowledge, to the extent of flnding on demurrer against 
the allégations of the bill touching questions of originality. This 
it must do with référence to matters strictly of judicial knowledge, 
as known at common law. The distinction is not a vain one, 
because erroneous matter of law, if perpetuated, becomes a de- 
formity, while findings of fact, if likewise erroneous, are swept 
away, and become a portion of the undigested mass of such flndings. 
Assumption on the part of courts of knowledge which they may 
not in fact possess, followed by numerous dismissala of suit» on 
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demufrer, would infolrè thè hazard of barring mèritOTÎous causes 
conteuy to the exprèSs' allégations ôf the bill. Espécially would 
tMfli oocor in that class of caaes refeired to in Industries Co. t. 
Gracej ubi supra, in which the questions of utility and patentable 
novèHJ' are in some degree detennined by what transpires sub- 
sequently to the issue of the patent We therefore concur in what 
was said by Judge Shipman in Blesdng v. Steam Copper Works, 
34 Ped; 753, as follows: _ 

"To décide, In advance of an opportunity to glve évidence, that no évidence 
caa posslbly be given upon the question of Invention virhich would permit 
the case to be submitted to the jury, seems to me to be 111 advlsed, except in 
an unnsuàl case." 

No doubt there is a limited claes of cases in which the court 
must, on demurrer, from the standpoint of judicial notice, disregard 
allégations in the bai ôf novelty, patentable invention, and utility. 
This class divides itself into two great groups; one relating to 
matters of which the court must taie notice without référence to 
common expérience and knowledge, as thèse words are ordinarily 
understood, and the other to those within such expérience and 
knowledge. But the latter, as stated in Brown v. Piper, uM supra 
(page 42), inrolves a power which is to be exercised by the courts 
with caution. In that case the court f urther continued : "Care 
must be taken that the requisite notoriety exists," and "every 
reasonable doubt on the subject should be resolved prompfly in 
the négative." To go beyond this wUl not only involve the courts 
in irreconcilable contradictions and inconsistencies, but shut out, 
unnecessarily, meritorious daims and défenses. 

That, if the bill at bar expressly aUeged originality» the case would 
corne within thèse déductions is to clear to need considération. It 
f ails to allège authorship, except by an implication arising from the 
statute words "written or composed." Being, however, in that par- 
ticular, in a form not uncommon, and no spécifie exception having 
been taken on that account, the court is required to présume that 
thèse words import originality, although it cannot commend so 
me^ger a form of alleging a proposition so fundamentaJ. 

The other point made by the défendant touches the quality of the 
complainont's çopyrighted matter, and so falls much more easily 
within the judicial cognizance of the court. It is a gênerai rule that 
what are the essential characteristics of matter patented or çopy- 
righted, aside from mère originality or utility, is a question of law, 
and but little subject to the influence of extrinsic facts aUeged in 
the bill, or proved on a hearing; and therefore, for the most part, 
they càn be considered on demurrer. The défendant aUeges that 
the subject-matter of this copyright does not tend to promote the 
progresB of science and useful arts, and therefore is not within the 
scope of the power granted' ccthgress by the constitution. So far as 
this is a gênerai proposition, àimed at ail dramatic compositions of 
the charactèr in question in thé case at bar, it needs but little con- 
sidération. The court is not disposed to take the narrow view of 
the expression "useful arts" propounded on either side of this case, 
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nor does ît deem. it necessary to detennine whether the purpose an- 
nounced in this paragraph of the constitution directly or indire^tly 
limita the powera of congress, as claimed by the défendant, and de- 
nied by the complainant. It ia enoughto say that whether we look 
only at the direct résulta of what is addressed to the taate, the imag- 
ination, or the capacity of being amnsed, and the enjoyment which 
immediately foUowa therefrom, or whether we look further, and con- 
sider what ia essential to keep the physical, moral, and intellectual 
powera refreshed, ail such hâve been regarded by the courts, ever 
since patents or copyrights were authorized by statute, as within 
the range of utility and the useful arts. Even when the intellect 
is strained to accompliah Its greatest résulta, the standard preaorip- 
tion f rom Euclid may be uaefid, but an occasional one from the Book 
of Nonsense ia not to be despiaed. The leamed author of Walker 
on Patents has well said: 

"Utlllty Is not negatlved by the (act that the manvrfacture covered by the 
patent has no functlon except to decorate the object to whlch It Is deslgned 
to be attached. In such cases, utility résides In beauty. Whatever Is 
beantlful Is useful, becausa beauty gives pleasure, and pleasure is a Idnd o( 
happiness, and happiness is the ultimate object of the use of ail things." 

But the question need not be pursued, as it ia fully covered by the 
décisions of the aupreme court. In Lithographie Co. v. Sarony, 111 
U. S. 53, 4 Sup. Ot. 279, the constitutional question was directly con- 
sidered, and the monopoly of a photograph of "one Oscar Wilde" was 
protected. 

This, however, runa off into another Une of propositions insisted 
on by the défendant, which, to a certain extent, iÛustrate those al- 
ready considered, and are also, to a certain estent, covered by what 
we hâve said on the question of originality. We refer to the claim 
that the subject-matter of what is set out by complainant ia too 
trivial to demand the notice of the law. There ia, in the main, the 
same difflculty in considering this question on demurrer that arose 
with référence to the flrst proposition discussed. It is true that 
some matter may be copyrighted, so trivial that the court can see, 
as a matter of judicial aense, that it ia so clearly unimportant as 
not to be VFithin the statute. But, in the fleld in which this par- 
ticular copyright belongs, it is not easy for the court to make a dé- 
termination of that character. This cornes from the peculiarity of 
the essential nature of the subject-matter. If judicial tribunals 
could lay down maxims by which to détermine judicially what dra- 
matic compositions claimed to be humorous, or to appeal to the 
sensé of humor, are in this particular within or without the copy- 
right act, they would, by démonstration, be in possession of rules 
which would enable them to be themselves at ail times witty, at 
their own option. The very essence of some kinds of humor is in un- 
expectedness and lack of proportion; and therefore neither courts nor 
juries hâve any certain rule for valuing it, except such as cornes from 
évidence of the efEect which the composition in question has on 
ma^es of men. The claim made by the défendant thait "the box- 
office value" fails to fumish any test under the copyright laws of 
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thé United States, -Wili référence to dramatic compositions, îs not 
sïBtainable. While, on the question of the patentable novelty of 
a patented article, its salability is to be considered only guardedly, 
and in doubtful cases, yet with référence to matters lilce this at bar, 
tonohing which tbere are no rôles except in the unmeasured char- 
acteristics of humanity, their réception by the public may be the 
only test on the question of insigniflcance or worthlessnèss under 
the copyright statutes. 

On this proposition, and also on the question of what degree of 
originality is required in order to sustain a copyright, the extracts 
BO freely made by counsel from Drone are too gênerai to especiaUy 
guide the court, and the solution is in the prâctical application of 
the law tm found in the decided cases. There is a rery broad dis- 
tinétion between what is implied in the word "author," found in 
the constitution, and the word "inventor." The latter carries an 
impUcatipn which excludes the results of only ordinary skill, while 
nothing of this is necessarily involved in the former. Indeed, the 
statutes themselVes make broad distinctions on this point So much 
as relatés to copyrights (Rey. St § 4952) is expressed, so far as thî» 
partiouiar is concemed, by the mère words, "author, inventor, de- 
signer or proprietor," with such ald as may be derived from the 
Words "written, composed or made," fonnd in Id. § 4971. In this 
respect the language of Id. § 4929, groviding for patterns for de- 
signs, is in marked contrast. Designs are therefore assumed to 
fall in line with mechanical patents, and are held to require the ex- 
ercise of the inventire faculty. Smith v. Saddiè Co., 148 TJ. S. 674, 
13 Supî et. 768; But a multitude of books rest safely under copy- 
right, which show only ordinary skill and diligence in their prépara- 
tion. Compilations are noticeable examples of this fact With réf- 
érence to this subject, the courts hâve not undertaken to assume the 
functions of critics, or to measure càrefully the degree of original- 
ity, or literary skill or training involved. An example of the mod- 
erate degree of literary merit sufficient to entitle a dramatic com- 
position to protection under the statutes, is found in Daly v. Palmer, 
6 Blatéhf. 256, Fed. Cas. No. 3,552, and again in Daly v. Webster 
(decided by the court of appeals for the second circuit), 4 C. C. A. 
10, 56 Ped. 483, each touchihg the "railroad scène," so caUed. There 
is also the case, not ofiflcially reported, of the comic sdng, entitled, 
"Slap, Bang, Hère We Are Again!" protected by the common pleas 
division, although the impresion which the titie gives would sug- 
gest little value, except what might be shown by sales. It ap- 
peared in this case that the copyright was worth from £1,000 to 
£2,000, and at the time of the trial as many as 90,000 copies had 
been sqlû. 

On the patent side of the statute, it was truly said in Robinson 
on Patents: 

"A m^e curloslty, pt sdentlflc process excitlng wonder, yet not produclng 
physlcai results, * « • whatever its novelty, and whatever skill has been 
Involved in its productioUi does not fall witbin the required class of usefui 
Inventions." 
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Under th.e copyright aide of the statute, however, especially so 
far as it relates to dramatic compositions, -what appeals to the sensé 
of curiosity, or excites wonder, is especially valuable, and therefore 
must be protected, or the purpose of the statute would fall in a 
Tery large measure. On the whole, the anthorities sustain the im- 
plication arising from Mr. Drone's statement of the converse rule, 
as follows: 

"To be worthy a copyright, a thlng must hâve some value as a composition, 
Bufficlently matërlal to lift It above utter Insignlficance and worthlessness." 

And in view of the fact that the demurrer necessarily admits, for 
ail présent purposes, that the défendant has taken the trouble to 
imitate the complainant'o production, another observation of Mr. 
Drone is also pertinent: 

"If it has merit and value enougb to be the object of plracy, it should also 
be of sufflcient importance to be entitled to protection." 

Notwithstanding thèse observations, which bar the court from 
Bustaining the demurrer on the points discussed, complainant must 
be cautioned that the Mil allèges that the song which the défend- 
ant la claimed to hâve imitated, forms "an important and valuable 
part" of complainant's dramatic composition, and that the infringe- 
ment is "aubstantially material," and that the bill contains other al- 
légations of similar purport. The court does not intend to bar it- 
self from refusing an injunction and a master, in the event thèse allé- 
gations should not be sustained, even if there was enough left to en- 
title the complainant to nominal or trivial damages at law. Crump 
V. Lambert, L. R. 3 Eq. 409 ; Attorney General v. Sheffleld Gas-Con- 
sumers' Co., 3 De Gex, M. & G. 304; Story, Eq. PI. §§ 500-502; Smith 
V. Williams, 116 Mass. 510; Chapman v. Publishing Co., 128 Mass. 
478. 

One difflculty remains, to which attention has not been called by 
either party. Nevertheless, as it disenables the court from dis- 
posing of the case understandingly, the court must notice it sua 
sponte. The bill describes the song in question as a portion of a 
certain dramatic composition, and as an important and valuable 
part thereof. It does not say whether, by the word "song," is in- 
tended merely the words of the song, set out in the bill, or whether 
it includes the music which accompanies the words, and which, with 
the words, constitute a "song," in its more customary sensé. The 
fact that it is part of a dramatic composition, leaves the inference in 
favor of the latter; but on this point the biU should be spécifie. The 
difficulty becomes a practical one, on piirsuing the biU further. It 
Btates, in terms, that the défendant adopted complainant's refrain 
and chorus, but contains no express allégation touching the music 
which inferentiaUy accompanied them. As the matter stands, the 
court is unable to see whetiier or not the music formed a part of the 
complainant's song, and, if it did, whether the music or the words 
were the novel or essential feature, and whether the défendant 
adopted the music, or only the words. Therefore, the court is un- 
able to aacertaiu, from the allégations of the bill, whether in fact the 
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défendant didadopt any essentiâl part of the complainant's dra- 
matic conlposîtion; and the bill must be amended to malce the case 
clear in tliis palrticular, before we can proceed further with it 

As this tiiÉculty was not noticed by either party, neither is enti- 
tled to aay considération on the question of ôosts. If the complain- 
ant désiré» to amend, he may do so, or he may dismiss the bill, but 
in either case without costs to either party. Bill dismissed, without 
oosts, uniess, on or before May ruies next, complainant amends in ac- 
cordance With the opinion this day flled. Néither party to recover 
any costs acçruing before or at that time. 
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EMPIRE WAREHOUSB 00. v. THE AD V ANGE. SAMB T. THE SEGU- 
EANCA. SAME v. THE VIGILANCIA. SAMB v. THE ALLIANOA. 

Çplstrict Court, S. D. Kew York. March 27, 1S94.) 

1. Makitimb Liens— Wharfagb—Dombstic Vessbls. 

A maritime lien artses for wharfage furnlshed to dome»tic vesa&ia, 
when the wharfage Is obtalned lu the oïdinary course of narigation on 
the engagement of the master or offlcérs of the shlp. 

& Samb— Cbkdj;* op thb Vbbsel. 

To sUBtalh a maritime lien, there must be In ail cases, either In fact « 
by presumptlon of law, a crédit of the ship; and when such crédit Is 
negatlved by the évidence no such lien, whether maritime or statutory, 
wlU be recognlzed. 

8. Bamb— Phesonai Cohtbact fob Whahfage — Other Considérations In- 

CLUDED. 

Wliere wharfage was furnlshed to a steamshlp company under a con- 
trait whl<ai, for a single prlce per day, embraced other raluable consid- 
éra tlonSj the supply of whlch would glve no lien on the shlp, and whlch 
It was Impossible to separate from the wharfage, and the contract dld 
not look to any crédit of the shlp, but only to the personal responsibillty 
of the company, It was held that no maritime lien was created tor the 
wharfage. 

Ullo, Bnebsamen & Ooehrane, for libelants. 
Carter & Ledyard and Mr. Baylies, for mortgagee, Atkintic Mut 
Go. 

BEOWN, District Judge. The âboTe libels were flled to pro- 
cure payment out of the proceeds of the ressels above named, 
which upon their sale hâve been paid into the registry, for wharf- 
age and for certain gunny bags, and the hire of an engine on 
the wharf used in the discharge ôf cargo, and for the engineer's 
servicesi The yessels were ail owned by the United States & Bra- 
zil Mail Steamshlp Ç)ompany, and belonged in this port, where ail 
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thfi claims in suit arose. The défense is tliat none of the claims 
are maritime liens; and that no lien was acquired nnder the state 
statute, because no spécifications were filed as reqnired by the state 
law. 

The bills for the AdTance accrued in Jannary and February, 
1893; for the Allianca, from October to February; for the Segu- 
ranca, from September to February; for the Vigilancia, from Oc- 
tober to February, 1893. The steamship company became insolvent 
in February, 1893, and a receiver was soon after appointed. Thèse 
libels were filed in March and April foUowing. 

Ever since the décision of Benedict, J., in the case of The Kate 
Tremaine, in 1871 (5 Ben. 60, Fed. Cas. No. 7,622), it has been 
the law and practice in this district to recognize a maritime lien 
for wharfage fumished to domestic vessels, when the wharfage is 
obtained in the ordinary course of navigation, on the engagement 
of the master, or officers of the ship. See, also, The Allianca, 56 
Fed. 609, 613. In ail cases, however, to sustain a maritime lien, 
there must be either in fact, or by presumption of law, a crédit of 
the ship; and whenever such crédit is negatived by the évidence, 
no such lien, whether maritime or statutory, will be recognized. 
The Samuel Marshall, 4 C. C. A. 385, 54 Fed. 396, 403. In the 
présent case the wharfage was not fumished in the ordinary course 
of navigation, nor yypon the request or upon any contract of the 
master, or any other offlcer of the ship. The évidence leaves no 
doubt that it was furnished in accordance with the tenns of an 
unsigned mémorandum of agreement, which had been previously 
drawn up upon negotiations between the Ubelant and the prési- 
dent of the steamship company some two years before, though 
the mémorandum was never signed by the parties, through some 
différence as to the length of time the arrangement should con- 
tinue, a considération that in no way affects thèse cases. This 
oral agreement govemed aU the subséquent dealings of the par- 
ties, and the bills rendered were in conformity with it. 

The agreement provided for the payment of |30 a day for "the 
entire use of the Eobert pier," "for loading and discharging out- 
ward and inward cargoes, and also for receiving and storing f reight 
on the pier pending the arrivai of any of the company's steamers, 
and for such time as any steamer or steamers of the company may 
be in berth or berths for inward '^^^ outward cargo on the wharf ;" 
that the steamship company "for such day or days as it does not 
use the Robert pier, shall upon notification in writing two days in 
advance be relieved from the pajTnent of $30 per day," the libelant 
to be notified four days prior to the arrivai of the steamers. Dur- 
ing occupancy by the ships it was "optional to use the pier for 
any and aU purposes which may be considered for the best in- 
terests of said steamship company or any of its patrons." The 
agreement also gave the right "to use free of charge for outward 
freight on the ground floor, one of the libelant's stores (ware- 
housfcs), the same not to exceed the amount of room the steamship 
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cODâlfeny has uow the rîght to occupy; but to use tlie said gïouttd 
cnfy' wben the company cannot accommodate outward fpeight on 
tàe wharf with. Bafety and security." 

T^e agreement, it is obvious, embraced considerably more than 
ordinaty wharfage rights. The contract rates were very much in 
excess of the statutory ratesj evidently in considération of the 
storage and other facilities offered. The contract was, in fact, 
rathèF a contract for the excltoive use of the wharf, and a partial 
use Of the stores, upon certain days, having relatioù to the arrivai 
and departure of the steamers for any purposes "useful to the 
steâJhsMp company, or its patrons,^' rather than for mère ordinary 
wharfage of thô steamers. The price for the wharfage per day 
was the same, though the vessels differed much in size; the price 
was not according to tonnage, like the usual wharfage rates; and 
the payment was to continue so long as there was inward or out- 
ward cargo on the wharf, and'imtil notice, whether any steamer 
was présent or not. The biUs of the libelant, moreover, were made 
out against the steamship company as personal demands; they 
were aUowed to run as such for a considérable period; and no 
claim was ever made upon or against the vessels until aiter the 
company's failure, and a receiver of the company had been ap- 
pointed. See The Kate, 56 Fed. 618. The whole number of days 
charged for and remaining unpaid is 14=8, amounting to |4,440. 

I am constrained to find tha.t there is no maritime lien in this 
case, (1) because whatever wharfage privilèges were fumished, veere 
furnished under a contract which for a single price per day em- 
braced other valuable considérations, the supply of which would 
give no lien upon the ship, and it is impossible to divide the price 
per day into différent parts; (2) because the évidence indicates 
beyond doubt, as it seems to me, that the dealings were upon a 
Personal contract between the two companies, which did not look 
to any crédit of the ship, but pnly to the personal responsibility 
of the steamship company. The J. M. Welsh, 8 Ben. 211, Fed. Cas. 
]Sro. 7,327; The Stroma, 41 Fed. 599, afflrmed 3 C. C. A. 530, 53 
Fed. 281; The Curlew, 54 Fed. 899; The AUianca, 56 Fed. 609; 
The Kate, Id. 614. 

As respects the gunny bags supplied for the purpose of recon- 
ditioning the broken parts of the cargo, as well as the use of the 
stationàry engine on the wharf, and the services of the engineer in 
running it, it is impossible to distinguish the présent cases from 
other cases of supplies fumished to domestic vessels in the home 
port. The Seguranca, 58 Fed. 908, 910. 

The libels must be dismissed. 
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WERNER V. MURPHY et aL 

(Circuit Court, D. New Jersey. March 27, 1894.) 

1. Recbivers— SuiTS BY Ckeditors— Fkaudulent Convetancbs. 

A créditer o( a New Jersey business corporation cannot maintain. In a 
fédéral court, a suit to set aside aUeged fraudulent conveyances made by 
It, when its affairs hâve been already placcd in the hands of a receiver 
by a New Jersey court; for by tlie New Jersey statute relating to cor- 
porations tlie receiver Is Invested with ail the rights and equlties of 
creditors, and he, only, can enforce them. Nor will hls mère refusai to 
act authorize the creditor to sue in person, for the statute gives to any 
person aggrieved by the receiver an appeal to the chancellor who ap- 
pointed him. 

S, Samb — Lbavb op AppoiNTiNa Court. 

A creditor of a business corporation which has been placed in the hands 
of a receiver cannot, wlthout leave of the appointlng court, maintain a 
suit la another court to set aside fraudulent conveyances of the corporate 
assets. 

8. Fbdekal Courts— CiTiZBNSHiP—JuBiSDiCTroNAL Amount. 

A creditor who has a claim of less than ?2,000 against an insolvent 
corporation, and who sues for himself alone, cannot maintain the suit In 
a fédéral circuit court on the ground of diverse citizenshlp, although he 
seelîs to set aside fraudulent conveyances of corporate assets greatly ex- 
ceeding $2,000 In value. 

This was a suit by Henry Wemer against Franklin Murphy, 
receiver of the Orane-Oahoone-Bamet Company, and others, to set 
aside alleged fraudulent conveyances, and enforce collection of 
certain notes made by that company. Défendants demurred. 

Frédéric W. Ward, for complainant. 

Coult & Howell, GuUd & Lum, and George W. Hubble, for de- 
fendants. 

GEEEN, District Judge. The complainant, Henry Werner, is 
an unsecured creditor of the Crane-Cahoone-Barnet Company, a 
corporation existing under and by virtue of the laws of the state 
of New Jersey, which on the 23d day of March, 1892, was decreed 
to be insolvent by the court of chanceiy of that state, and for which 
the défendant Franklin Murphy was duly appointed receiver. The 
complainant allèges in his bill of complaint that he was induced on 
or about the 18th of February, 1892, by représentations made by 
certain offlcers of that corporation concerning its solvency, to be- 
come the purchaser, for value, of certain promissory notes made by 
it; that such représentations were false, and made with fraudulent 
intent, and that the company was in fact insolvent at that time; 
that in view of such insolvency, and with full knowledge of it, the 
company, on or about the 29th day of February, 1892, made, exe- 
cuted, and delivered, to various persons and corporations named, 
mortgages covering ail its property, to secure an indebtedness of 
$116,000, and, in addition, made an assignment of aU the accounts 
due to it, to secure the further sum of |31,000. The bUI charges 
that the indebtedness of the company was largely in excess of the 
value of its assets so mortgaged and assigned, and that the mort- 
v.60F,no.6— 49 
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gages and assignment were made to secure moneys owîng to the 
ofiBcers or directors of the company, or to banks which had loaned 
moneys to the company upon paper for the payment of which, at 
maturity, its officers or directors were personally liable. The Ml 
further charges that the action of the company in making thèse 
môrtgagfeS and assigninent, and the acceptance thereof by the 
several défendants, were contrary to law, and, so far as the com- 
plainant was concemed, were in fraud of his rights as creditor, and 
that he is entitied, in equity, to hare such mortgage» and assign- 
ment set aside, as invalid, and that after an accounting by the 
receivèr, and a discovery by ail the défendants, in the premises, — 
which he prays for, — ^he should be paid, ont of the assets of the 
company remaining in the hands of the receivèr, the full amount 
of his blaim. This bill was filed July 21, 1893, after the company 
had been declared insôlvent, and after a receivèr had been ap- 
pointed, and is for the beneflt of the complainant alone. To this 
bill a demurrer has been filed by ail the défendants, and for causes 
therefor they hâve assigned want of equity, multifariousness, mis- 
joinder of causes of action, and want of jurisdiction in this court 
So far as may be necessary, thèse causes of demurrer will now be 
considered. 

It appears from the bill of complaint that at the time when it 
was flled there was pending, and undisposed of , in the court of 
chancery of the state of New Jersey, a suit in which Walter Gracen 
and William Biker, as partners, were complainants, and the Crane- 
Cahoone-Barnet Company was défendant, the object of which was 
to hâve the défendant decreed to be insôlvent, and to hâve a receivèr 
appointed to wind up its aifairs. It is very clear that, if the com- 
plainant, in that suit, could obtain the relief he now asks for, the 
présent action must fall. What, then, was the scope of that suit? 
Based as it was upon the statute of New Jersey entitied "An act 
conceming corporations," it is to that we must look for an answer; 
and it is apparent, upon examination, that the act in question is 
quite broad enough to afford full protection to any creditor of an 
insôlvent corporation who chooses to assert his rights under it. 
Thus, upon a decree of insolvency against, and the appoiatment of 
a receivèr for, a corporation, the receivèr becomes immediately pos- 
sessed of the assets of thp corporation, holding them in trust for its 
creditors and stockholders. He is the représentative of the crédit- 
era, and, as such, has imposed upon Mm the duty of avoiding any 
instrument raising an alleged incumbrance which may be void as 
to them. Button Ck>. v. Spielmann, 50 N. J. Eq. 120, 24 Atl. 571. 
He is given full power and authority to demand, sue for, collect, 
receive, and take into his possession, ail rights, crédits, and prop- 
erty of every description, belonging to the corporation at the time 
of its insolvency. He may maintain suit to annul a sale of personal 
property made in fraud of creditors, or to remove fraudulent liens 
placed thereon. Miller v. Mackenzie, 29 N. J. Eq. 291. In a word, 
he stands before the court invested with ail the rights and equities 
of the creditors of the insôlvent corporation; and it is his duty, 
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therefore, to aroid any act of the corporation committed in fraud 
of those rights-and equities. Trust Co. v. MOler, 33 N. J. Eq. 153, 
160. Such being the powers and the duties of a receiver, it seems 
clear that the receiver of the Crane-Cahoone-Bamet Company could 
hâve maintained a suit in equity to set aside the mortgages and 
assignment in question, if such an action on his part were advis- 
able. In fact, it is settled in New Jersey that the receiver is not 
only the proper party to hring such an action, but is the only party 
who could maintain it Minchin v. Bank, 36 N. J. Eq. 439. Nor 
has a gênerai créditer of an insolvent corporation, after the appoint- 
ment of a receiver, the right to maintain either a bill for discovery, 
or settle the validity or priority of claims or incumbrances upon 
the property of the company, or to Inquire into the validity of 
assignments or transfers of the property thereof. Such duty is 
Imposed upon the receiver, and he, alone, can exécute it Smith v. 
Fails Co., 4 N. J. Eq. 505. It is quite apparent, then, that the 
complainant should hâve taken such action in the suit pending in 
the court of chancery of New Jersey as would hâve aâorded him 
the relief he seeks; and, in fact, the complainant states in his bUl 
that he has requested the receiver in that suit to institute proceed- 
ings to cause the mortgages and assignment to be vacated and 
canceled, and the property affected thereby to be recovered, and 
applied to the payment of his claim, but that the receiver has refused 
to comply with said request Beyond this, however, the complainant 
does not seem to hâve gone. And yet there is distinct provision 
made in the New Jersey statute regulating corporations which 
aflorda the complainant the redress he desires. Section 82 of the 
corporation act gives an appeal directiy to the chancellor, to any 
person who feels himself aggrieved by the proceedings or détermina- 
tion of the receiver in the discharge of his duties. If the com- 
plainant had chosen, he could hâve carried his grievance in this 
matter instantly to the chancellor, and obtained immédiate redress. 
He failed to do this. He had an opportunity to hâve his day in 
court. Having declined it, he cannot now seek the aid of another 
tribunal to accomplish the same purpose. 

There is another serious difflculty in sustaining the case of com- 
plainant as presented. It is doubtful, from the bill of complaint, 
whether Mr. Murphy, the receiver of the Crane-Cahoone-Barnet 
Company, is brought into this court as receiver, or in his indi- 
vidual capacity only. 

In either view, the bill cannot be maintained, in its présent form. 
If it be the intention to treat Mr. Murphy individually, and not 
officiaJly, then it is apparent that there can be no accounting of the 
assets of the insolvent corporation, for only the receiver of the com- 
pany can account therefor; and yet it is only after an accounting of 
those assets that the complainant can hâve his claim paid and 
satisfied. If, on the other hand, as the prayer for relief seems to 
indicate, the intention was to bring Mr. Murphy before this court 
as a receiver, then this action cannot be permitted to proceed; for 
it nowhere appears in the record that permission to sue the re- 
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ceiver has been oMained by the complainant from tbe court wMch 
appointed him, and sucli permission is a condition précèdent to 
the successful maintenance of tliis action hère. When a court 
of co^ripetent jurisdiction appoints a receiver of the property of a 
corporation, the court assumes the administration of the estate. 
The possession of the receiver is the possession of the court, and 
the court itself administers that estate for the beneût of those 
whom it shall ultimately adjudge to be entitled to it. It is for that 
court, in its discrétion, to décide whether it will détermine for it- 
self ail claims of or against the receiver, or will allow them to be 
litigated elsewhere. No suit can be brought against a receiver with- 
out the express permission of the court which appointed him, ex- 
cept in the cases distinctly countenanced by statute. Barton v. 
Barbour, 104 U. S, 126; Eailroad Co. v. Cox, 145 U. S. 601, 12 Sup. 
et. 905; Porter v. Sabin, 149 U. S. 479, 13 Sup. Ct. 1008. As was 
well said in the case last cited, by Mr. Justice Gray: 

"The reasons are yet stronger for not allowing a suit against a receiver 
appointed by a state CQixpt to be malntalned, or ttie administration by the 
court of the estate In tlîe receiver's hands to be interfered with, by a court 
of the United States derlvlng Its authorîty from another government, though 
exerclslng: jurisdiction ovèr the same terri tory. The wholé property of the 
corporation wlthin the jurisdiction of the court whlch appointed the receiver, 
including'all Its rights of action, except so far as already lawfuUy disposed 
of lindér prders of that court, remained In Its eustody, to be administered 
and dlstrlbuted by It Untll the administration of the estate has been com- 
pleted, and the recelvershlp terminated, no court of the one government 
can, by collatéral suit, assume to deal with rights of property or of action 
constituting part of the estate with}n the exclusive jurisdiction and con- 
trol of the courts of the other." 

ïhere is still another difflculty in the way of the maintenance of 
this suit The complainant, as has been said, is a créditer of 
the Crane-Cahoone-Bamet Company upon two promissory notes. 
Thèse notes amount to the sum of $1,489.33, exclusive of interest 
The jurisdiction of this court is invoked upon the sole ground of 
diversity of citizenship of the parties; the «llegation being that 
the complainant is a citizen of New York, while ail the défendants are 
said to be citizens of the state of New Jersey. In such cases the 
value of the matter in dispute must, in order to confer jurisdic- 
tion upon fédéral courts, exceed the sum of $2,000, exclusive of 
interest and costs. It is apparent that while the bill of complaint 
seems to deal with mortgages and assignments of property of 
much larger value than the statutory limit, in reality the ouly sum 
involved in the controversy is the complainant's claim of $1,489.33. 
If that claim should be paid, this action must fall. The complain- 
ant is not acting for the corporation, nor for the stockholders, nor 
for any créditer other than himself. He is simply seeking the pay- 
ment of his own claim. That claim, once paid, destroys his entire 
interest in the controversy. It must be taken, theref ore, as the 
real value of the matter in controversy, and as it is less than the 
jurisdictional amount the action cannot be maintained. For thèse 
reasons the demurrer is sustained. 
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THOMPSON V. CHICAGO, ST. P. & K. C. RY. CO. et al. 
(Circuit Court, D. Minnesota, First Division. April 14, 1894) 

1. Rbmoval of Causes — Remand. 

A cause may be remanded prier to tlie beginning of the term at wliich 
(Act 1887-88, g 3) the removing défendants are required to flie tlie tran- 
script in tlie fédéral court, when tlie party moving to remaud gives proper 
notice, and himself files ttie transcript Delbanco v. Singletary, 40 Fed. 
177, and Mills v. NeweU, 41 Fed. 529, followed. Kansas City & T. Ry. 
Co. V. Interstate Lumber Co., 36 Fed. 9, disapproved. 

3. Samb — Pétition — Nonjoinder op a Dépendant. 

Failure of one of the défendants to join in the pétition is fatal to the 
rlght of removal (Act 1887-88) when there is no separable controversy. 

This action was brought in a Minnesota court by Barney Thomp- 
son against the Chicago, St. Paul & Kansas City Eailway Company, 
the Chicago Great Western Railway Company, and the Chicago, 
Milwaukee & St. Paul Railway Company. It was removed to this 
court by the two défendants flrst named, and the Chicago, Milwau- 
kee & St. Paul Company now moves to remand. 

John A. Lovely, for plaintiff. 

H. H. Field, for Chicago, M. & St. P. Ey. Co. 

Daniel W. Lawler, for Chicago, St. P. & K. C. Ey. Co. 

SANBOEN, Circuit Judge. The défendant the Chicago, Milwau- 
kee & St. Paul Railway Company moves to remand this case on tke 
ground that one of the défendants did not join in the pétition for 
removal. The plaintiff is a citizen of Minnesota, and he brings 
this action against ail the défendants for négligence in so operating 
their trains that they coUided and injured him. The Chicago, 
Milwaukee & St. Paul Eailway Company is a corporation organized 
under the laws of the state of Wisconsin, the Chicago, St. Paul & 
Kansas City Eailway Company is a corporation organized under 
the laws of the state of lowa, and the Chicago Great Western Rail- 
way Company is a corporation organized under the laws of the 
state of Dlinois. The two latter companies petitioned for the 
removal of this cause, but the St. Paul Company did not join in the 
pétition. The latter company has filed a transcript of the record, 
and made its motion to remand this case upon proper notice, nearly 
two months before the first day of the next session of this court, 
at which a copy of the record is required to be flled by the petition- 
ing défendants under section 3 of the act of congress of March 3, 
1887, as amended by the act of August 13, 1888 (Supp. Eev. St. U. 
S. 613). The petitioners object that the motion is prématuré, and 
insist that the case cannot be remanded until the opening of the 
next term of this court. An objection of this character was sus- 
tained in Kansas City & T. Ey. Co. v. Interstate Lumber Co., 36 
Fed. 9, but such an objection was overruled in Delbanco v. Single- 
tary, 40 Fed. 177, 181, and Mills v. Newell, 41 Fed. 529. The rule 
and the reasons for it expressed in the latter cases are more satis- 
f actory to me, and I proceed to décide the motion upon the merits. 

The first clause of section 2 of the remov^al act of 1875 (18 Stat. 
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471) îs similar to thé second clause of section 2 of the act of 1887 
(Supp. Kev. St p. 612). The only différence between the two 
clauses is that under the; act of 1875 it was provided that either 
party might remove the suit, while under the act of 1887 it is pro- 
vided that the défendant or défendants being nonresidenta of the 
State may remove it. It was well settled under this clause of the 
act of 1875 that a rèmoval could not be effected unless ail the par- 
ties on the same side of the controversy united in the pétition, and 
I think there is no doubt that the same rule must be held to apply 
to this clause of the act of 1887. Buckman v. Land Co., 1 Fed. 367; 
Smith V. McKay, 4 Fed. 353; Eogers v. Van Nortwick, 45 Fed. 513. 
It foUows that, as one of the défendants in this action did not join 
in the pétition for removal, the case was not properly removed to 
this court under this clause of the act of congress. 

The second Clause of the second section of the act of 1875 pro- 
vided that, whenever there should be a controversy which was 
whoUy between citizens of différent states, and which could be 
fully determined as between them, then either one or more of the 
plaintififs or défendants actually interested in such controversy might 
remove the suit into the circuit court The third clause of the 
second section of the act of 1887 is identical with this clause of the 
act of 1875, except that the words "plaintififs or" hâve been omitted. 
It is well settled that this clause of the acts of 1875 and 1887 governs 
that class of cases only where there are two or more controversies 
involved in the same suit one of which controversies is whoUy be- 
tween citizens of différent states. In the case before us there is 
but a single controversy, — a joint cause of action against ail the 
défendants, — and hence the case could not be removed to this court 
under this clause of the act. Telegraph Co. v. Brown, 32 Fed. 337, 
342; Hyde v. Euble, 104 U. S. 407; Corbin v. Van Brunt, 105 U. 
S. 576; Fraser v. Jennison, 106 U. S. 191, 1 Sup. a. 171; Pirie v. 
Tvedt, 115 U. S. 41, 5 Sup. a. 1034, 1161; Sloane v. Anderson, 117 
U. S. 275, 6 Sup. et. 730; Plymouth, etc.. Min. Co. v. Amador & S. 
Canal Co., 118 U. S. 264, 6 Sup. Ct. 1034. 

The motion to remand must accordingly be granted. 



GEOBGIA PAOKING CO. et al. v. MA.TOR, ETC., OF CITT OF MAOON. 

(Circuit Court, S. D. Georgia, W. D. Augnst 2, 1893.) 

CoNSTiTUTiONAi, Law— Interstate Commbbcb— Ordinancb— Licknse. 

An ordinànce allowlng persons selling méat of thelr own ralslng, to 
do so when and where they please, wlthout license, and imposlng on other 
méat dealers restrictions as to the tlme and place of selling, and the 
amoimt that may be sold, and requlring them to pay a license tax, is 
iinconstitutlonal, as discrlmlnatlng against Interstate commerce, since 
It prevents dealers In méat raised In other states from competing on 
equal terms wlth those dealing In méat raised in the neighborhood. 

Suit by the Georgia Packing Company, W. L. Henry, and others 
against the mayor and council of the city of Maçon to enjoin the 
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enforcement ot a city ordinance. The averments of the bill are 
those following: 

The complâinants are Wholesale and retall butchers In the city of Ma«on, 
in this district. They swpply tneats to the people of Maçon and the sur- 
roundlng country, dealing exclusively In dressed méats. They do not 
slaughter. Five-sixths of the méats they fumish thelr customers are cattle 
reared in western states, killed and dressed there, and shipped in refrigerator 
cars to Maçon. Thèse are of a better quallty than the méats obtained In the 
country contiguons to Maçon, and, for that reason, the complâinants state, 
would naturally be regarded wlth more favor by the public, if the complâin- 
ants had the equal protection of the laws. But complâinants insist that this 
is not the case, for the mayor and councll of the city of Maçon are de- 
priving them of the equal protection of the laws, and of due process of law, 
and of the right they hâve to conduct their business conformably to law. 
The gravamen of the complaint is that on the 2d day of June, 1888, certain 
market régulations were enacted for Maçon. Market hours were prescribed, 
as folio ws; In winter, from daylight until 10 o'clock. In summer, from 3 
a. m. to 9 a. m. By the municipal law, winter begins October Ist, and sum- 
mer April Ist; but on Saturdays the market house is open from 3 o'clock 
p. m. to 8 o'clock p. m. in winter, and 9 o'clock In summer. Thèse régula- 
tions further proyide that It is unlawful to seU or offer for sale any méats 
on the streets or elsewhere in the city of Màcon during sald market hours, 
and heavy penalties are prescribed for a violation of this rule. Stalls are 
rented in the market, but none for a sum less than $150 per annum, but, 
although a butcher may rent a stall, yet his business Is practically destroyed, 
for the ordinance provides that no person shall be permltted to buy more at 
the market than is necessary for the use of his or her family, except during 
the last hour of the market hours; and, further, that no person shall seU, or 
contract to seU, to any one, any article of produce or méat whlch is to be de- 
livered outside of the market building, after market hours. Not only, there- 
fore, is complâinants' business eut off elsewhere during the market hours, 
but even as renters of stalls they claim they are so hindered and limited as 
to prevent them from selllng méats in any considérable amount to those who 
are willing to buy. It Is further provided by the market ordinances that ail 
persons not renting a stall at the market for the sale of méat, and who shall 
sell any klnd of méat on the streets of the city of Maçon, at any time during 
the day or night, shall pay a license tax of $500 per annum, said license to be 
paid In advance, provided this section "shall not apply to farmers bringing 
Into the city for the purpose of sale the flesh of any animal ralsed by them- 
selves, after market hours." By this last clause we may safely présume that 
it is meant It shall not apply to farmers bringing into the city, for the pur- 
pose of sale after market hours, the flesh of any animal ralsed by themselves. 
It Is further provided that after the expiration of market hours every person 
having any product or article for sale shaU remove the same from the market 
place. On accoimt of this last provision the complâinants complain that they 
are foT-ced to haid their méats to and from the market at great trouble, ex- 
pense, and annoyance; that, on account of the restrictions and hindrances 
above mentloned, although the market hours constltute the principal por- 
tion of the day, when the people hâve ordinarlly been accustomed to make 
their purchases of méat, yet the sales at the market do not constltute one-balf 
of the sales at retail made after market hours at the complâinants' respective 
places of business elsewhere in the town, so that a large part of their capital 
and time is wasted during market hours; that the ordinance further pro- 
vides that a license shall be Imposed on butchers or others who hâve no stall 
In the market, and who shaU sell from any shop or wagon (other than non- 
residents selling méat of their own ralsing), and no license shall be issued for 
less than $500. This, It is alleged, Is a discrimination in favor of the pro- 
ducers of méat ralsed in the country tributary to Maçon, and against méat 
producers who market thelr products In the western markets, and ship them 
for sale to Georgla. 

The license tax, exclusive of the market ordinance, for the year 1893, upon 
Wholesale dealers la méat, seUIag to the trade only, is '$25. Complâinants 
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ar^ that the wholesale méat trade'in Maçon handle? western méats only. 
There Is not enoaigh méat produced in the country around Maçon to create a 
Wholesale business, and the tax opérâtes to put a burden upon interstate 
commœce, and to glve an undue advantage to dealers In méats ralsed near 
Maoon, : If the complalnants should not rent a stall in the market housse, un- 
der thege ordlnances they must pay a license of $500, even though they sell 
only after the market hours are over; itchile farmers from the surrounding 
country may retail méats brought into tàe city without any license what- 
ever. , The market ordinance, so far from undertaklng to prevent the sale of 
méat on the streets of the clty of Maçon outside of market hours, expressly 
recognlzes such sales. It Is not, therefore, an ordinance intended to prevent 
the selling of méats on any particular Street or in any partlcular locallty. Nor 
does It provide for the Inspection of méats elsewhere than at the market, 
and in point of fact the bill allèges the officiais of the city hâve at no time un- 
dertaken to inspect méats elsewhere than in the market house. It is, then, not 
an ordinance, made for the protection of health, or for the inspection of méats, 
or for compelling the sale of méats in any particular locallty, whlch, It is con- 
ceded, mlght be done under the exercise of the police power, but that, under the 
guise of police régulation, it Is an ordinance whoUy for the collection of a reve- 
nue. Tbat, as such, it is in violation of the constitution of the state of Georgia 
and of the United States, In that it prescrlbes a cheaper license tax for those 
who sell in the market, and at their regular places of business, than for 
those , who sell at their regular places of business, and no tax at ail for 
farmers selling in the city after market hours, while handlers of west- 
ern méats, not staU holders, must pay a tax of $500 to sell in the city after 
market ; tours. The constitution of the state of Georgia provides that "ail 
taxation shaU be unlform upon the same class of subjects." The constitu- 
tion of- ttie United States provides that "the cltizens of the différent states 
shall be éntltled to the equal protection of the laws." 

One of the complalnants, W. L. Henry, bas already been arrested for offer- 
Ing wholesome western méats for sale at his place of business, and selling 
during market hours, and was tried before the recorder of the city of Maçon on 
the charge that he had sold méat at hls place of business during the market 
hom^S, and was fined $25 and costs. This was appealed to the suprême court 
of the state, which court held that the ordinance was valid. 18 S. E. 143. The 
mayor and council of the city of Maçon threaten to continue to arrest and fine 
complalnants every time they undertake to sell or offer for sale, during market 
hom-g, any méats, at their sald places of business. Complalnants further aver 
that they wijl each be damaged in very large amounts, exceeding the sum or 
value of $2,000, exclusive of costs. The blll prays that the court will grant a 
writ of injunction perpetually enjoining and restraining the défendants, their 
clerks, attorneys, agents, servants, and employés from enforcing or endeavoring 
to enforce against complalnants any penalty provided In sald ordlnances for 
selling or offering for sale any of sald méats at their respective places of 
business or elsewhere in the clty of Maçon otherwise than at said market 
house, or from selling their méats at any time during said market hours; 
and be further enjoined from coUecting or attempting to collect the license 
fee flxed by said ordlnances for the sale of méats elsewhere than in said 
market house;' and, fiurther, from interfering with complalnants for sell- 
ing at any time during market hours such méats as they may hâve to 
offer for sale to aU persons who may there désire to buy, and that said mar- 
ket ordlnances may be decreed to be unconstitutional and void. They ask 
for a provisional injunction pendente llte. 

The mayor and council of the city of Maçon demur to the bill for want of 
jurlsdiction in this court upon the ground that ail the parties are cltizens of 
the state of Grcorgia, and further because It does not appear that a question 
is ralsed depending upon the violation of any part of the constitution of the 
United States; and they answer that they bave the rlght to regulate the sell- 
ing of méat in the city of Maçon, and to confine the sales thereof to the mar- 
ket house in sald city during market hours. They further answer that they 
hâve the rlght to flx a license for the sale of méats and other ai-tlcles in 
said city. They deny that the eflect of the licenses sb flxed by them lu any 
way violâtes tàe. constitution or the statutes of the United Statea. 
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No preliminary injunction was granted, and, the facts not being 1d dis- 
pute, the court, after argument, took under advlsement the matters presented 
by the bill, the answer, and the demurrer. 

Marion Erwin, for complainants. 
E. W. Patterson, for défendants. 

SPEEE, District Judge (after stating tlie facts). It will be ob- 
served from the averments of the bill that there is no attempt to pro- 
hibit the sales of méat, elsewhere than in the market bouse of the 
city. The ordinances In question, therefoï-e, are not directed to- 
wards the avoidance of green grocers and butcher shops. It cannot, 
we think, be denied that it is within the power of the city to flx 
one or more localitàes for the sale of méats. This may be done 
to facilitate inspection, but, since, by permission of the cirty, a very 
large amount of the méat is sold at the butcher shops and places 
of business elsewhere than in the market house, it is évident that 
the prohibition of sales during market hours at such places is not 
intended to prevent sales of uninspected méat. It is true, in point 
of fact that the city authorities do not inspect méats except at the 
market house, yet the ordinance authorizes them so to do. After 
providing that "no person shaU sell any article not wbolesome fOr 
food," it provides that "the clerk and inspecter sball seize any such 
article he may ând in market, and cause it to be destroyed, and the 
offender shaU be punished," etc. The meaning of the word "market" in 
this sensé cannot be "market house," but it means ail articles of food 
offered for purchase or sale in the city. The city law, therefore, ex- 
pressly authorizes the maintenance of butcher shops at any other place 
in the city, and f urther provides for the inspection of méats at such 
places. It cannot, then, be satisfactorily argued that thèse régula- 
tions are made either to compel the concentration of the méat busi- 
ness at the market house or to facilitate the inspection of méats. If, 
in order to facilitate inspection, the ordinance had expressly forbid- 
den the sales of méat in the city elsewhere than at the market house, 
it might not hâve been difiQcult to sustain its constitutionality, even 
though it might hâve gravely interfered with Interstate commerce. 
Such an ordinance would seem to be within the legitimate police 
power of the city. Slaughterhouse Cases, 16 Wall. 36; Butchers' 
Union Slaughterhouse Co. v. Crescent Citv Lîve-Stock Landing Co., 
111 U. S. 746, 4 Sup. et. 652. But, the ordinance not being of this 
character, the argument in its support, based upon that theory, must 
logically fail. Vide opinion of Mr. Justice Harlan in Minnesota v. 
Barber, 136 U. S. 329, 10 Sup. Ot. 862. Vide, also, SpeUman v. New 
Orléans, 45 Fed. 3 ; Ex parte Kieffer, 40 Fed. 399. 

It is not disputed that the business conducted by complainants 
is almost entirely that of seUing méats raised in western states. 
Thèse méats are transported to Maçon and stored and offered for 
sale by means of the refrigerator apparatus. Complainants, thus 
engaged, must, in obédience to the ordinance, rent a stall in the 
market, and pay |150 therefor. They must, if engaged as wholesale 
dealers, also pay a license tax of |25 for the privilège of carrying on 
their business. From thèse burdens one who deals in méats pro- 
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duced in the Bnrrounding country, is whoUy exempt Not only ia 
thiatrue, but in the most important hours for the piirpose, during 
the day, the compladnants are dénied the right of making sales of any 
amount for the reason that their places of business elsewhere than 
in the market house must be closed, and in the market house they 
are permitted to sell to any one person no more than enough for 
consumption in one day. Wbile tliis is true, the producers of méat 
in this State may sell before and after market hours any amount 
they please, without the imposition of any tax or license charge 
whaterer. It cannot be denied that the eflect of this discrimina- 
tion opérâtes severely against the sale of méat produced in other 
States, and, whatever may be the power of the city govemment to 
discriminate between the producers of méat in the surrounding 
country and those who sell the same méat in the city, they hâve no 
power to make a reguIa,tion which opérâtes in favor of home products 
and against the production o£ other states, and such régulations axe 
in contravention of the constitution of the United Btates. Npr 
does it matter how such régulations are denominated, or how they 
are expressed. In the case of Welton v. Missouri, 91 TJ. S. 275, it 
was declared by the suprême court that a license tax required for 
the sale of goods is, in effect, a tax upon the goods themselves; and, 
further, that the statute of Missouri, which required the payment 
of a license tax from persons who deal in the sale of goods, wares, 
and merchandise which are not the growth, produce, or manufacture 
of the State, by going from place to place to sell the same in the 
State, and requires no such licenge tax from persons selling in a 
similar way, goods which are the growth, produce, or manufacture 
of the State, is in conflict with the power vested in congress to 
i-egulate commerce with foreign nations and among the several 
states; and further that this power protects property "which 
is transported as an article of commerce from foreign countries, 
or among the states, from hostile or interfering state législation 
until it has mingled with, and become a part of, the gênerai property 
Of the country, and protects it evcn after it has entered a state from 
any burdens imposed by reason of its foreign origin." The décision 
itself was pronounced by that vénérable and illustrious jurist, Mr. 
Justice Field, who for years has devoted his strong powers to the un- 
swerving défense of what he has deemed the rights of the states. "It 
will not be denied," he déclares, "that that portion of commerce with 
foreign countries and between the states which consista in the trans- 
portation and exchange of coramodities is of national importance, 
and admits and requires uniformity of régulation. The very ob- 
ject of investing this power in the gênerai govemment was to in- 
sure this uniformity against discriminating state législation. The 
depressed condition of commerce, and the obstacles to its growth, 
previous to the adoption of the constitution, from the want of some 
single controUing authority, has been frequently referred to by this 
court in commenting upon the power in question. 'It was regulated,' 
says Chief Justice Marshall, in delivering the opinion in Brown 
V. Maryland, "by foreign nations, with a single view to their own 
interests; and our disuuited efforts to counteract their restrictions 
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were rendered impotent by want of combination. Congress, indeed, 
possessed the power of making treaties; but the inability of the 
fédéral gOTemment to enforce tbem became so apparent as to render 
that power in a great degree useless. Those who felt the injury 
arising from this state of things, and those who were capable of 
estimating the influence of commerce on the prosperity of nations, 
perceived the necessity, of giving the control of this important sub- 
ject to a single govemment It may be doubted whether any of the 
evils proceeding from the feebleness of the fédéral govemment con- 
tributed more to that great révolution which întroduced the prosent 
System than the deep and gênerai conviction that commerce ought 
to be regulated by congress.' 12 Wheat 446." He continues: 
"The power of the state to exact a license tax of any amount being 
admitted, no authority would remain in the United States or in 
this court to control its action, however unreasonable or oppressive. 
Imposts operating as an absolute exclusion of the goods would be 
possible, and ail the evils of discriminating state législation favor- 
able to the interests of one state and injurious to the interest of 
other States and countries which existed previous to the adoption of 
the consititution might follow, and the expérience of the last fifteen 
years shows would foUow, from the action of some of the states." 
What a state may not do, it may not authorize a city to do. Mr. 
Justice MiUer, in his luminous and valuable lectures on the Consti- 
tution, upon exhaustive considération of authorities, expresses the 
same conclusion. Miller, Const. pp. 433-473, Lecture 9. 

In the case of Voight v. Wright, 141 U. S. 62, 11 Sup. Ct, 855, 
the suprême court passed on this state of facts: The state of Vir- 
ginia had enacted a statute which provided that ail flour brought 
into the state and offered for sale therein must be reviewed, and 
hâve the Virginia inspection marked thereon, and imposing a pen- 
alty for offering for sale without sueh review or inspection. The 
court held this to be répugnant to the commerce clause of the con- 
stitution, because it is a discriminating law, requiring the inspection 
of flour brought from other states, when it is not required for flour 
manufactured in Virginia. 

In the case of Brimmer v. Eebman, 138 U. S. 78, 11 Sup. Ct 213, 
Mr. Justice Harlan, delivering the opinion of the court, remarked: 

"Undoubteclly a state may establish régulations for the protoction of its 
people against the sale of unwholesome méats, provided such régulations 
do not conflict with the powers conferred by the constitution iipon congi-ess, 
or Infringe on those gi^anted and secured by that instrument. But it may 
not, under the guise of exerting its police powers, enact inspection laws, 
and make discriminations against the products and industries of some states 
in favor of the products and industries of Its own or other states. The 
owner of the méats hère in question, although they were from animais 
slaughtered in Illinois, had the right, under the constitution, to compete in 
the markets of Virginia upon terms of equallty wlth the owners of llke méats 
from animais slaughtered In Virginia or elsewhere within one hundred miles 
from the place of sale. Any régulation which, in terms or by Its neeessary 
opération, dénies this equality in the markets of the state, is, when applled 
to the people ard the products or Industi'les of other states, a direct burden 
upon commerce among the states, axid therefore vold." 
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Olttis case we may say, as was said of it by Justice Bradley, that 
"it is unnecessary to prolong the discussion or to cite further au- 
thorities." VoigM y. Wright, supra. 

It is clearly évident tliat the local régulations of the city of Maçon, 
imposing a tax of $500 or $150 andother restriètions on the selling 
of western méats, and nothing of the kind on the sale by producers 
of their own méats raised in this state, by their necessary opération 
deny to the former equality in the markets of this state, and are 
a direct burden upon commerce among the states, and are theref ore 
void, , See, also, Ea.ilroad Co. v. Husen, 95 U. S. 465. 

The language of the ordinance is ; 

"AU persons not renting a stall at the market for the sale of méat, and 
who Shall sell any klnd of méat on the streets of the city of Maçon at any 
timë during the night or day, shall pay a license tax of flve hundred dollars 
per annum, sueh license to bè paid In advance: provided, this section shall 
not apply to farmers brlnging into tîie dty for the purpose of sale the flesh 
of any la^iinal raised by themselves, af ter market hours." 

And the tax ordinance of 1893, as foUows: 

"Be it ordatoed by the mayor and council of the city of Maçon, and it is 
hereby ordalned by the authority of the same, that the following licenses and 
speciàj taxes shall be levied and coUected in the city of Maçon for the year 
1893: Butchers and others who hâve no stall in the market, and who shall 
sell from shop or wagon, other than nonresidents selling méats of their own 
raising; and no license shall issue for lesà than five hundred dollars." 

It is trae, the tax ordinance excepts from its verbal opération 
"nonresidents selling méats of their own raising," but, since it is évi- 
dent that the only persons who can avail themsdves of this privilège 
are nonresidents who live in the immédiate vicinity of Maçon, it ef- 
fectuaUy excludes méat producers from ail other states. Nor is this 
conclusion to be avoided merely because this enactment purports 
to apply alike to the vendors of méat in this state as well as to méats 
produced in other states, for "the burden imposed by a state upon 
Interstate commerce is not to be sustained simply because the stat- 
ute imposing it applies alike to the people of ail the states, includ- 
ing the people of the state enacting such statute." Brimmer v. 
Rebman, supra. The case of Osborne v. Mobile, 16 Wall. 479, which 
seems to hold a contrary doctrine, has been overruled in later dé- 
cisions. See Leloup v. Port of Mobile, 127 U. S. 640, 8 Sup. Ot. 1380; 
Asher.v. Texas, 128 U. S. 129, 9 Sup. Ct. 1; Crutcher v, Kentucky, 
141 U. S. 47, 11 Sup. Ct. 851. 

It foUows, also, that the wholesale tax upon the business of méat 
selling within the city of Maçon is void, the évidence showing that 
this business dépends entirely upon the sale of western méats, there 
being no prêteuse of imposing a tax on home-made méats sold 
in bulk. 

For the foregoing reasons the défendants must be enjoined from 
coUecting thèse taxes. Because their régulations are also unconsti- 
tutional as imposing an unlawful restriction upon commerce between 
the states, they must be restrained from enforcing or endeavoring to 
enf orce against the complainants the penalties provided in the ordi- 
nances for selling or offering for sale their méats at their regular 
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places of business, or in the city ôf Macôn otherwise than at the 
market house, and from selling tlieir méats at any time during 
market hours, as proMbited in said ordinances; and from collecting 
or attempting to coUect from complainants the license fee fixed by 
such ordinances for the sale of méats elsewhere than in the market 
house ; and must be further enjoined from preventing the complain- 
ants, who hâve rented staUs at the market house, from selling at the 
market house as much of their méats as they may hâve the oppor- 
tunity to sell, to any and ail persons who may there désire to buy. 
That, in so far as the said market ordinances are intended to sup- 
port thèse restrictions, they are unconstitutional and void. 
Let the demurrer be overruled. The answer is held insufflcient. 
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(Circuit Court of AppeaJs, Fifth Circuit. November 28, 1893.) 
No. 192. 

1. Circuit Court ot" Appeals — Jurisdiction of Constitutiostal Questions. 

The questions whether the business of dealing in western méats con- 
stîtutes Interstate commerce (Const. art 1, § 8, par. 3), and whether cer- 
tain city ordinances discriminate against such commerce, involve the 
construction or application of the constitution, and cannot, thereforé, 
be considered by the circuit court of appeals. Judiciary Act, March 3, 
1891, §§ 5, 6. 

2. Same— Appbal from Interlocutort Decree. 

The circuit courts of appeal eau bave no jurisdlction of an appeal from 
an interlocutory decree granting or continulng an injunclion; under sec- 
tion 7 of the judiciary act of March 3, 1891, if the case is of such a char- 
acter that they would bave no jurlsdiction of an. appeal from a final de- 
cree therein. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Greorgia. 

In Equity. Bill by the Georgia Packing Company and W. L. 
Henry against the mayor and council of the city of Maçon. De- 
fendants demurred, and on rule to show cause the circuit court 
rendered a decree for an injunction pendente lite. 60 Fed. 774. 
An appeal was taken from this interlocutory decree, under section 
7 of the act of 1891. 

The Georgia Packing Company, a corporation organlzed under and in pur- 
suance of the laws of the state of Georgia, and haying its principal place of 
business In the city of Maçon, Bibb county, Ga., and W. L. Henry, a citizen 
of the United States, reslding In Maçon, in Blbb county, Ga., brought their 
bill in the court below against the mayor and council of the city of Maçon, 
State of Georgia, complainlng that by reason of certain ordinances of the 
said mayor and council, fully set out in their bill, their business as Wholesale 
and retail butchers and dealers in western méats in the city of Maçon was 
interfered wlth and discriminated against, the exact method and manner of 
discrimination and interférence belng fully and in détail set forth in the bill; 
and thereupon complainants averred as foUows: "Your orators further aver 
that said ordinance, viewed as a scheme to coUect revenue, as aforesald, is 
in violation of the constitution of the state of Georgia and of the United 
States, in this: that it prescribes a cheaper license tax for those who sell as 
well in the market and at their regular place of business than for those who 
sell at their regular place of business, and no tas at ail for farmers Selling in 
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the clty after market honrs, whlle bandlers of western méats, not stall hold- 
ers in the market, muBt pay ai tax of flvé hundred dallara to sell In the city 
aftër market honrs; the dônatltntlon of Oeorgla providing that 'ail taxation 
shall be uûlform upon the same class of subjects,' and the constitulion of 
the United States providing that cdtlzens of dlfEerent states shall be entitied 
to the equal protection of the laws. Sald ordlnance is Ukewise an attempt to 
regulate Interstate commerce, and In sucii à manner as to deny to citlzens of 
States other than the state of Georgia, selling thelr méats through your 
orators, the equal protection of the laws, and Is illégal for that reason. Your 
orators further aver that the said mayor and councll of the dty of Maçon 
well knew that the sald ordlnance could not be sustalned as a tax measure 
imder the constitution of the State of Georgia, and that, therefore, they hare 
endeavored to give the appearance of inspection laws to the ordlnance, which, 
in fact, has none of the éléments in it which would render the same légal as 
a police measure, it not belng based on considération of public heaith or 
morals, or Intended to prevent the crowdlng and obstruction of the streets 
and public. places; and that, by reason of the premlses, the enforcement of 
said ordlnance has and Is operating to deprlve your orators of their Inaliéna- 
ble rlght to carry on thelr aforesaid business without any unnecessary re- 
strictions OT hindrances, whereby your orators hâve been ànd are being de- 
prlved of their llberty and property, without due process of law." The bill 
prayed for a perpétuai injunctlon, and for an injunction pendente lite, re- 
strainlng the défendants from In any manner enforclng sald ordinances 
against orators. To this bill the défendants demurred upon the foUowlng 
grounds, tp wit: "(1) Because it appears upon the face of said bill that this 
court ha« i;io jurlsdlctlon ^f the subject-matter thereof, it appearing that ail 
the parties, plaintiffs and défendants, are citlzens of the state of Georgia; 
(2) because It appears on the face of sald bill that there Is no question raised 
upon any violation of any part of the constitution of the United States; (3) 
because it appears that only persons known résidents of the state of Georgia, 
.who are affected by the case complained of, and any parties to said bill." 
And on the same day, without waiving the demurrer, the défendants flled 
an answer, saying: "That under the charter of the mayor and council of the 
City of Stacon the défendants hâve the right to regulate the sale of méats in 
the City of Maçon, and to confine sales thereof to the mai'ket house in said 
city durlng market heurs. Further answerlng, they say that said défendants 
hâve the right to fix a lleenseï for the sale of méats or otlier articles in said 
City. They deny that the efCect of the license so fixed by them is to in any 
way vioiate the constitution or statutes of tlie United States." On a rule to 
show cause why the injunction pendeite lite should not issue, the matter of 
the bill was heard before tbe circuit court, which thereiipon reudered a de- 
cree for injunction pendente lite, enjoining and restraining the défendants 
from enforclng against complainants, or any of them, certain market ordi- 
nances of the city of Maçon, specifylng the ordinances complained of In the 
bill, and reciting the following reason: "It having been made to appear to 
the satisfaction of the court that said ordinances, in their necessary opéra- 
tion, and in the manner in which they hâve been and are being applied by 
the said défendant and Its officers, discriminate in favor of the méat products 
from the country contiguous to Maçon within the state of Georgia and 
against the méat products of other states, and Impose restrictions and bur- 
dens upon Interstate commerce in contravention of the constitution and laws 
of the United States " From this interlooutory decree an appeal has been 
prosecuted under section 7 of the act of 1891, creating and establishing this 
court, assignlng, among others, the following errors: "Second. Because the 
court erred in holding, decidlng, and decreeing that the said ordinances com- 
plained of in àny wise interfère wlth the opération of the rights of complain- 
ants, so far as Interstate commerce is concemed. Third. Because the court 
erred in holding, decidlng, and decreeing that the said complainants were 
entitied to an injunction because the sai^ ordinances, or any of them, are a 
restriction upon Interstate commerce." 

Dessau & Hpdges, for appellaiits. 
Marion Erwin, for appellees. 
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Before PAEDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

FARDEE, Circuit Judge (after stating the facts). From the 
bill, tlie demurrer, the answer, the decree of the court, and the 
assignaient of errors, each and ail, it clearly appears that the case 
is one that involves the construction or application of the consti- 
tution of the United States. As the parties are ail citizens of the 
same state and district, the jurisdiction of the court below rests 
entirely' upon the case as one arising under the constitution of the 
United States. 

The questions presented are: First, whether the business of 
the complainants is Interstate commerce, within the meaning of 
the third paragraph of section 8, art. 1, of the constitution; and, 
second, do the ordinances complained of amount to a régulation of 
interstate commerce, and, as such, discriminate against complain- 
ants' business? 

The fifth section of the act entitled "An act to establish cir- 
cuit courts of appeals, and to deflne and regulate in certain cases 
the jurisdiction of the courts of the United States, and for other 
purposes," approved March 3, 1891, provides "that appeals or writs 
of error may be taken from the district courts or from the exist- 
ing circuit courts direct to the suprême court in the foUowing 
cases: * * * In any case that in volves the construction or 
application of the constitution of the United States." The sixth 
section of said act provides "that the circuit courts of appeals estab- 
lished by this act shall exercise appellate jurisdiction to review 
by appeal or by writ of error final decrees in the district court and 
in existing circuit courts in ail cases other than those provided 
for in the preceding section of this act, unless otherwise provided 
by law." The suprême court, in construing this section, says: 
"The appellate jurisdiction not vested in this court was thiis vested 
in the court created by the act, and the entire jurisdiction dis- 
tributed." McLish v. Roff, 141 U. S. 661-G66, 12 Sup. Ct. 118; 
Lau Ow Bew v. U. S., 144 U. S. 47-56, 12 Sup. Ct 517. 

The seventh section of said act provides "that where, upon a 
hearing in equity in a district court or in an existing circuit court, 
an injunction shall be granted or continued by an interlocutory 
order or decree in a cause in which an appeal from a final decree 
may be taken under the provisions of this act to the circuit court 
of appeals, an appeal may be taken from such interlocutory order 
or decree granting or continuing such injunction to the circuit 
court of appeals." 

As, under the sixth section, this court can hâve no jurisdiction 
over any final decree rendered in the cause in which this présent 
appeal is taken, it foUows that we hâve no appellate jurisdiction 
over any interlocutory decree rendered therein, granting or con- 
tinuing an injunction. 

The appeal is dismissed. 
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REJALL V. GREENHOOD et aL 

(Circuit Court, D. Montana. NovembOT 6, 1893.) 

No. 236. 

1. COUBTS— CONFLICT OF JUBISDICTION— CBEDITOB'S BiLI,. 

A credltor's bill flled in a fédéral court alleged that ome of tbe défend- 
ants thereln had made an assignaient, in wlilcli plaIntifE was a preferred 
creditor, and that ûie other défendants, ttiougli having notice of thls 
assignaient, liad taken possession of tlie property, and had converted 
a part of it. Thèse défendants flled a plea alleglng tlmt they had sued 
In the State court to hâve the assignment set aslde, as fraudulent, and 
thât a receiyer had been appointed in such suit. 'Held, that the pending 
of thls suit was no bar to the bill In the fédéral court, especiaUy as 
plaintiff was not a party in the state coifft 
3. Samb— Ebcbivbr of State Coubt. 

The possession of the property by the receiver of the state court is no 
bai* to the plaintifif's bill, as against those who instituted the suit in 
which the receiver was appointed. 

3. SÀMB. 

I^Uch bill cannot be malntained against the receiver, however, without 
petinlssion for that purpose flrst obtained from the state coiu-t. 
4 Eqxjity— Plbading — Objections to Bill — Answee. 

The objection that the bill cannot be maintained because it shows that 
plalntifl was given préférence for an amount greater than that which 
was actually due hlm, and hence that the assignment was fraudulent, 
can only be ralsed by answer. 

In Equity. Bill by Ernest Rejall against Greenhood, Bohm & 
Co., Max Kahn, L. H. Herskfleld, Aaron Ha^hfleld, Charles M. 
Jefferis, William Mutli, and Mercliants' National Bank. 

George F. Shelton, for complainant 
McOonnell, Clayberg & Gunn, for défendants. 

KNOWLES, District Judge. TMs is a suit in equity brought 
by complainant for himself, and in belialf of ail other creditors 
of Isaac Greenhood and Ferdinand Bohm. The bill sets forth that 
the complainant is a creditor of said Greenhood & Bohm; that on 
the 12th day of February, 1892, the said Greenhood & Bohm as- 
signed ail their property to Max Kahn for the beneflt of their 
creditors; that complainant was made a preferred creditor, with 
others, to the sum of |45,000; that said Max Kahn accepted said 
trust, and entered upon the duties thereof, and took possession 
of ail of said property; that the défendants the Merchants' Na- 
tional Bank, L. H. Hershâeld, and Aaron Hershfield had notice of 
said assignment, and that on the 13th day of February, 1892, the 
said défendants, the Merchants' National Bank of Helena^ L. H. 
Hershfield, Aaron Hershâeld, and one Charles M. JefEeris, with 
force and arms, broke into the store buUding fonnerly occupied 
by the said Greenhood & Bohm, and which said store and build- 
ing were in the actual possession of the said assignée at the time, 
and forcibly took possession, and seized ail of the goods and chat- 
tels so assigned to said Max Kahn, and deprived him of the pos- 
session of the same; that subsequently said Merchants' National 
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Bank, L. H. & A. Hersh.fleld, and Charles M. Jefferis caused one 
William Muth. to be put in possession of said store and goods and 
assets; that said Muth has sold, from time to time, said goods, 
and collected a portion of said assets; that at the time of the 
said assignment to Max Kahn the value of the goods in the store 
of said assignée was $100,000, and the assets, consisting of ac- 
counts, notes, évidences of indebtedness, and the personal prop- 
erty, were of the value of |80,000; that said property was suffi- 
cient to pay ail of the preferred creditors; that complainant was 
a preferred creditor, to the amount of |45,000; and that the amount 
actually due Mm was $42,033.83. The défendants put in several 
pleas to this action. The plea of L. H. Hershfleld, Aaron Hersh- 
field, and that of the Merchants' National Bank, is, in substance, 
as follows: (1) That Charles M. Jefferis was, and is now, the 
didy elected, qualified, and acting sherifl of the county of Lewis and 
Clarke, state of Montana. (2) That on the 13th day of Pebruary, 
1892, an action was commenced in the district court of the first 
judicial district of the state of Montana, in and for Lewis and 
Clarke county, in which the Merchants' National Bank was plaintiff, 
and Isaac Greenhood and Ferdinand Bohm, partners, were défend- 
ants; that said action was prosecuted for the purpose of obtaining 
judgment against the said défendants Greenhood & Bohm for the 
sum of $20,000, together with interest thereon at the late of 10 
per cent, per annum from the 27th day of November, 1891, and 
for $13,000, with interest thereon at 1 per cent, per month from 
the 19th day of November, 1891, and for the sum of $1,000, with 
interest thereon from the 19th day of January, 1891, at 10 per 
cent, per annum, and for costs of suit; that said action was based 
upon several promissory notes in the sums and datés above named; 
that said property was taken possession of by said Jefferis, as 
sheriff, in an attachment proceeding auxiliary to said suits; that 
on the 8th day of April, 1892, judgment was rendered in said 
action in favor of the plaintiff in said action, the Merchants' Na- 
tional Bank, for the sum of $35,781.38; that subsequently, on the 
21st day of AprU, 1892, an action was commenced in the district 
court of the flrst judicial district of the state of Montana, in and 
for the county of Lewis and Clarke, by the défendant the Merchants' 
National Bank, as a judgment creditor, to set aside the aforesaid 
assignment of Greenhood & Bohm to said Max Kahn, as a fraud 
upon creditors, which is still pending; that pending said action 
a receiver was appointed, namely, William Muth, to take charge 
of the property of said Greenhood & Bohm, by the above-named 
state court, and as such offlcer he took charge of the same, and 
has acted in regard to said property as such, under said order; 
and that said order is stUl in force, and the action in which it 
was made is still pending. The plea of the défendant Jefferis is 
substantially the same, as also that of the défendant Muth, who 
sets forth that he took possession of said property under the order 
of the district court of Montana in and for Lewis and Clarke county, 
and now holds the same as such receiver, and has no other interest 
v.eOF.no.e— 50 
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in SBch ppoperty, except as such. offlcer of tàe court This plea, 
for tlle puiposes of this argument, must be taken as trua 

The flrst point présenta is that this suit caunot be maintained 
because the same subject-rnatter is involved in a suit in the dis- 
trict court of the flrst judicial district of Montana. This point 
is not well taken. The courts of Montana pertain to one govern- 
menl^ and this court to another. It is a settled mie that a suit 
in a court in one sovereignty is no bar to a suit in another sover- 
eignty, even when the parties are the same. There is no ciaim 
that the plaintiff, Eejail, is a party to the proceedings in the 
State court; but, if he is, it makes no différence. This view is 
fuUy sustaiped by the case of Gordon v. Gilfoil, 99 U. S. 168. Other 
fédéral authorities might be cited to the same effect, but this is 
controUing. 

The second point is to the effect that, in a suit pending in the 
above court of the statè of Montana, the property which is the 
subject of the action in this case is in the hands of a receiver 
appointed by said statè court. It appears that the property, the 
subject-matter of the action, has passed out of the hands of said 
Jefferis, as sheriff, into the hands of a receiver. Courts of the 
fédéral govemment will not disturb the possession of property in 
the hands of a state oflQcer, taken pursuant to a writ or order 
of the state court. But when there is no purpose to disturb this 
possession, or the ofiSeer has parted with the possession, of the same, 
there is no occasion for barring an action in a state court In 
the case of Buck v. Oolbath, 3 Wall. 335, it was held that when 
a United States marshal had levied upon certain property as that 
of the défendant in an action in a fédéral court by virtue of a 
writ of attachment the action in a fédéral court was no bar to 
an action in the state court agaînst the marshal by a person not 
a party to the action in which the writ of attachment issued, and 
claiming ownership of the property seized thereby, against the mar- 
shal, for trespass. In that case the court said: 

"It Is only whlle the property Is In the possession of the court, either 
actually or coustructlvely, that the court Is bound or professes to protect that 
possession from other courts. Whenever the Utigatlon Is ended,' or the pos- 
session of the offlcer or court is discharged, other courts are at liberty to deal 
with it according to the rlghts of the paarties before them, whetber their 
rights require them to take possession of the property or not" 

In the attachment suit, judgment was obtained. Another suit 
began, in which a receiver was appointed, and the possession of 
the property taken by Mm. The défendant Jeflferis no longer had 
possession of the property. But it is urged that because the prop- 
erty is in the hands of a receiver, therefore this action cannot be 
maintained. This point was considered in the case of Hickox v. 
Elliott 27 Fed. 830, usually csUed the "Holladay Case," and it was 
there held that the fact that the property in the hands of a receiver, 
conceming which the action was maintained in another suit would 
not bar the action. And when we consider the reason of the rule 
which would forbid a court entertaining a suit for property in 
the custody of another court, namely, to prevent a conflict of 
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jurisdiction in regard to the same, for the possession thereof, we 
can understand that those who do not connect themselves with 
the actual custody of that property cannot ask that a suit which 
might involve the title to the same, but does not interfère with 
the custody thereof, should be barred. 

As to the plea of the défendant William Muth, I think it must 
be sustained. He is the receiver of the property, made such by 
the State court The suit in this case would involve a détermina- 
tion as to his right to that possession, and might ask him to ac- 
count for the same. No permission was obtained of the state court 
to bring this suit. TJnder such a state of facts, it cannot be main- 
tained. In the case of Barton v. Barbour, 104 U. S. 126, a suit 
was commenced against a receiver in a court of the District of 
Columbia. He had been appointed such receiver by a court of 
the state of Virginia. No permission to sue the receiver had been 
obtained from the court that appointed him. The suprême court 
held that the court in the District of Columbia had no jurisdiction 
to entertain the suit Other authorities might be cited to the same 
effect. 

In this case an argument was presented by Gov. Carpenter, at- 
torney for défendants, to the effect that the bUl of complaint 
showed upon its face that the plaintiff was not entitled to the 
relief demanded. There was no objection to the point being pre- 
sented. The contention is that, as the bUl shows that plaintiiî Avas 
a preferred créditer, to the extent of |45,000, in the assignment 
made by Greenhood & Bohm to Max Kahn, and also that the siùd 
Greenhood & Bohm owed him but |42,035.83, it was void as to 
creditors; but, according to the allégations of the biîl, the prop 
erty assigned by said firm to said Kahn was of about Ihe value of 
1180,000, — more than sufflcient to pay ail the preferred creditors. 
Who the other creditors not preferred are, does not appear, or how 
much was due them. If there was enough property to pay the 
preferred creditors, no fraud would be found as to them. The 
plaintifE seeks to présent the point that the naming of the aniount 
of the debt of plaintiff in the assignment as $45,000 was a mistake, 
with no intention of defrauding creditors. But there are no allé- 
gations in the bUl which would warrant the court in ruliig upon 
that point. Counsel for défendants contends that the point pre- 
sented arises under a statute which originated in New York, and 
that there it has received a construction to the effect that, where 
au assignée prefers a créditer for a larger amount than his claim, 
it shall be deemed fraudulent as to creditors. I am satisfied that 
this rule, maintained by many décisions of the highest court of 
New York, is not a construction of a statute, but a rule of évidence. 
It is held by those courts that such facts are évidence sufficient 
to prove that the assignment was made with an intent to hinder, 
delay, and defraud creditors. After some reflection, I think facts 
are not presented in the bUl which will allow me to properly rule 
upon this point; that the points eought to be presented should 
be raised by anawer, and a reply thereto; hence, this objection to 
the bUl is overruled. 
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CHAMBERLAIN V. WALTER et al. ^ 
(Circuit Court, D. South Ca^oUna. March 13, 1894.) 

1. Taxation— Railroad Peopekty. 

Bailroad property sltuated In South CaroUna was assessed by the state 
board of equalization for railroads at 80 per cent, of its real value, under 
a provision (Gen. St. § 219) that ail property should "be valued for taxa- 
tion at Its true value In money," while ail other property In the state was 
assessed by County boards o( assessment at from 50 to 60 per cent, of the 
real value. Belâ, in view o( the gênerai mode of assessing property for 
taxation in the state, upon application of a receiver for instructions, that 
there was no such évidence of an intention on the part of the board of 
equalization to violate the constitutional provision (article 9, § 1) in rela- 
tion to equality of taxation, and a design to put the burden of tax alone 
on railroads, as would warrant the interférence of the court. 

2. Samb. 

The constitution of South Carolina directs ail lands to be assessed every 
flve years, and requlres a uniform and equai raté bf assessment and 
taxation; but. In practice, ail railroad' property, including the land form- 
Ing part thereof, is assessed annually. 'Beld^ that a railroad Is to be re- 
• garded as a unit, of which the land forma a part, and, therefore, that the 
annual valuation worked no such discrimination against railroads as 
would constitute a déniai of the equal protection ôf the laws. 

Bill by D. H. Chamberlain, receiver of the South Carolina RaU- 
way Company, against Greorge H. Walter, Hugh Ferguson, and oth- 
ers, sheriffs and county treasurers of the state of South Carolina, 
seeking the instructions of the court in respect to the assessment 
and levy of a tax on the property of the railway company. 

Brawley & Bamwell and Mitchell & Smith, for complainant. 
O. W. Buchanan, Atty. Gen., Ira B. Jones, and Samuel Lord, for 
défendants. 

SIMONTON, Circuit Judge. This bill is brought by the receiver 
of the South Carolina Railway Company against certain county 
treasurers and sheriffs of the state of South Carolina, seeking in- 
structions respecting the assessment and levy of a tax upon the 
railway property in his hands. This proceeding is ancillary to 
the case of Bound v. Railway Co., 7 C. C. A. 322, 58 Fed. 473, 
in which the complainant herein was appointed receiver. Davis 
V. Gray, 16 Wall. 219. After setting ont the sections of the Gen- 
eral Statutes of South Carolina prescribing the mode of making 
retums of railroad property for taxation, and then averring that 
he had made his return for the tax of 1891, fuUy conforming in 
ail respects with the requirements of the law, the bill goes on to 
say that ail real property in South Carolina assessed for taxation 
has been heretofore, and is now, openly and notoriously assessed 
for taxation at a uniform rate of 50 or 60 per cent, of its actual 
face value, and that personal property is assessed at the same rate, 
or less; that he made the return of the property under his charge 
at the accustomed valuation theretofore placed upon it, at from 
60 to 65 per cent, of the same, which was f ully equal to, and in real- 
ity higher than, the relative value of other property in the state; 
that this return having been filed with the comptroller gênerai, 
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and having been submitted by that officer to the state board of 
equalization for railroads, that board considered the same, and 
raised the assessment from |13,000 per mile, as made by com- 
plainant, to $16,000 per mile, and in the case of the Carolina, Oum- 
berland Gap & Chicago Eailway property, leased by and so re- 
turned by complainant, raised it from $5,000 to $10,000 per mile. 
At the same time the same board raised the assessment of aU 
the other railroad property in this state greatly above the returns 
made by them, respectively. ïhe bill then charges that this board 
of equalization for railroads made this increase in the assessment 
of railroad property well knowing that the valuation flxed in their 
returns was fuUy equal to, and the same as, the average and uni- 
fonn valuation of similar real and personal property in this state 
by other boards; that, in making their valuation, county auditors 
and county boards of assessment throughout the state had con- 
curred in establishing a rate of valuation about 50 or 60 per cent, 
of the actual value, and that this board of equalization for rail- 
roads assessed the property at a value fully equal to, or greater 
than, its actual value, with the intent thereby to cast a great pro- 
portion of the burden of taxation on the railroads, and to shield 
and protect from their just share of taxation other classes of prop- 
erty holders; that the constitution of South Carolina provides that 
ail property subject to taxation shall be taxed in proportion to 
its value, and directs the gênerai assembly to provide by law for 
a uniform and equal rate of assessment and taxation, and to pre- 
scribe such régulations as shall secure a just valuation for taxation 
of ail property, — real, personal, and possessory. 

The bill charges that this board of equalization for railroads 
has violated this part of the constitution; that by its action the 
property of ail railroads in the state has been denied by the state 
the equal protection of its laws; and that this railroad property 
has been assessed and taxed unequally and unjustly, in violation 
of the fourteenth amendment to the constitution of the United States. 
The bill also charges that while, under the constitution of this 
state, lands and the improvements thereon are assessed for taxes 
everj' fifth year, the property of railroad companies, consisting 
largely of land and improvements thereon, is assessed for taxation 
annually, — in this respect being treated as personal property, — ^but 
that, for the purposes of lien and collection of taxes, the acts of 
assembly deal with it as real estate; that this action on the part 
of this board is unconstitutional, null, and void, depriving railroad 
companies of their property without due process of law, and deny- 
ing to them equal protection of the laws. The bill also charges 
that the act of the board in raising the assessment is in itself null 
and void, and the assessment is illégal, because this is not within 
the powers of the board. It is averred that the complainant has 
paid the amount of tax lawfuUy and justly due on a proper as- 
sessment. The answer dénies that the return made by complain- 
ant is true and correct in valuation of the property thereon. It 
-dénies that the sum paid is the amount of taxes really and justly 
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due. It avers thàt coHi{>Ialliant has à plain, adéquate, and com- 
plète remedy at law. 

It is weU, at the threshold, to define the limit of the power of 
this court over the subject-matter of this suit It cannot review 
the assessment made by the state ofQcials simply upon the ground 
that it is excessive. Stanley r. Supervlsors, 121 U. S. 549, 7 Sup. 
et 1284. Nop can it make a new assessment, or direct another 
to be made. State Bailroad Tax Cases, 92 U. S. 615. Nor eau 
it interfère upon the gi'ound that the tax is illégal. Williams 
V. Supervlsors, 122 U. S. 154, 7 Sup. Ct 1244; Lyon v. Alley, 130 
U. 8. 177, 9 Sup. Ot 480. Nor can it interfère because the court 
would iprefer, and would hâve adopted, a différent System. W. U. 
TeL Oo. V. Attorney General, 125 U. S. 533, 8 Sup. Ct 961; Dav- 
enport Nat Bank v. Davenport Board of Equalization, 123 U. S. 
83, 8 Sup. Ct 73. "So long as a state, by its laws prescribing 
the mode and subjects of taxation, does not intrench upon the 
legitimate authority of the Union, or violate any right recognized 
or secured by the constitution of the United States, this court, as 
between the state and its citizen, can afford him no relief against 
State t-axation, however unjust, oppressive, or onerous" it may be. 
Kirtland V. Hotchkiss, 100 U. S. 491; Memphis Gas-Light Co. v. 
Taxing Dist of Shelby Co., 109 U. S. 398, 3 Sup. Ct 205. AU 
thèse are questions for the state alone, and are within its police 
power. But when the overvaluation of property assessed for tax- 
ation has arisen from the adoption of a rule of appraisement which 
conflicts with a constitutional or statutory direction^ and opérâtes 
unequally, not merely on a single individual, but on a large class 
of individuals or corporations, the courts can give redress to the 
party aggrieved thereby. Stanley v. Supervlsors, 121 U. S. 551, 
7 Sup. Ct 1234. It is put clearly and tersely in Cummings v. Bank, 
101 U. S. 157: 

"When a rule or System of valuaHon is adopted by those whose duty It Is 
to make the assessment whIch is designed to operate unequally, and to violate 
a fundamental principle of the constitution, and when this rule is applied, 
not soleiy to one Individual, but to a large class of Individuals or corpora- 
tions." 

We see that there is au essential ingrédient. Those whose dnty 
it is to make the assessment must adopt a rule or System of valua- 
tion with the design that it shall operate unequaUy, and violate 
some fundamental principle of the constitution. 

What is the rule or System of taxation adopted by the board 
of equalization for railroads? The gênerai assembly of South Caro- 
lina are instructed by the constitution to prescribe such régulations 
as will secure a just valuation for taxation of ail property under a 
uniform and equal rate qt assessment and taxation. Article 9, § 1. 
The act passed pursuant thereto provides that: 

"AU property shall be valued for taxation at its trut- value In money, whlch 
In ail cases not otherwise speciaUy provided for by law shall be as foUows, 
to wit: For Personal property the usual selling price on the usual terms of 
similar property at administrator's or executor's sales at the place where the 
return Is made, and for real property the usual selling price on tlie usual 
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terms of similar property at sales for partition iinder the order of court at 
the place where the retum Is made. If there be no selling price then what 
Is honestly belleved could be obtained for the same at a fair sale undar the 
conditions before mentioned." Gen. St. S. 0. 5 219. 

Apart from the considération that, even if the assessment fixed 
by this board on the property of complainant is excessive, this court 
cannot interfère (Stanley v. Snijervisors, supra), there is no reason 
to think that the board do not, in the laoguage of the act, "honestly 
believe that the value fixed by them on this property is its selling 
priée at a fair sale." Indeed, this last conclusion is not denied. 
The complainant avers that the property was retumed by him at 
60 to 65 per cent, of its real value, in his estimation. And we 
can présume that, when it is raised by the board, they aeted under 
the statute. The ground of complaint is that, by uniform and 
notorious practice, other real and personal property is assessed for 
taxation at about 50 to 60 per cent, of its value, notwithstanding 
the act of assembly, and that this action of the board of equalization 
for railroads, departing from this practice in the case of railroad 
property, was with the design, intent, and purpose of putting the 
burden of tax alone on railroads, and not in order to carry out the 
provision of the act of assembly. 

Evidence of this design is deduced from the course pursued with 
regard to other property in the state, and the practice prevailing 
of assessing such property below its real value in money, — a prac- 
tice well known to this board, and departed f rom by them in assess- 
ing the property of railroads. In South Carolina the gênerai mode 
of assessing property for taxation is as foUows: Each county in 
the state is divided into tax districts, — smaU territorial subdivi- 
sions, — for the sake of convenience. The county auditor appoints 
for each tax district three freeholders résident therein, as a board 
of assessors. They meet, organize, elect a chairman, and proceed 
to assess for taxation ail the real and personal property in their tax 
district. This assessment is sent to the county auditor, by whom 
it is submitted to the county board of equalization, which consists 
of ail the chairmen of the tax-district boards. This county board 
meets at the ofBce of the auditor and examines the retums of ail 
the tax-district boards. If any property, real or personal, has been 
retxirned below its true value, they raise the assessment. If above 
such value, they decrease it. They cannot reduce the aggregate 
below the aggregate of ail the retums of the tax-district boards. 
The chairmen of the county boards consititute the state board of 
equalization. It, in tum, reviews the action of ail the county 
boards. It has the same powers as to increasing or diminishing 
values that the county boards hâve. The auditors of the counties 
act as clerks of the county boards and the comptroller gênerai 
attends upon the state board. 

With regard to railroad property an entirely diflEerent method 
prevails. The président and secretary of each company are required, 
annually, to make retums, to the comptroller gênerai, of the railroad 
property and its value. Thèse retums are submitted by the 
eomptroUer gênerai, for considération and action, to a board con- 
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sîsting of state ofîBcers, the attomey gênerai, the comptroller gênerai, 
tlie secretary of state, and the state treasurer. Their duties are to 
"equàUzè the value of the property of railroad companies by increas- 
ing the value of the roads and property of such company as shall 
in their judgment hâve been returned at too low a valuation and 
diminishing the value of such as may hâve been returned at too 
high a valuation." Gen. St. § 186. ïhe term hère used is "equal- 
ize." But as there is no aggregàte to be maintained, as in the 
case of county taxes, this word must be used with référence to the 
language of the constitution, and must be construed to mean to 
secure equality. This board is entirely distinct, in personnel and 
otherwise f rom the other boardS above referred to. 

A mass of testimony has been taken, and has been flled with the 
record, with respect to the mode and practice of assessment by the 
tax-distriet and county boards. It would consume too much time 
to go into this in detaU. The resùlt shows that for a long period 
of time, up to récent date, and perhaps up to this time, the provi- 
sions of the act of assèmbly hâve not been regarded, and real and 
Personal property hâve been assessed for taxation below the real 
value in money. But nowhere does it appear in the testimony that 
this is the resuit of preconcert, connivance, or conspiracy between 
and among the boards, such as appears in Cummings v. Bank, supra. 
There is évidence of coïncidence in opinion and action, of concur- 
rence in methods and in gênerai resuit, but none whatever — that is, 
of direct évidence — of preconcert in action. Such concert of action 
may possibly be inferred from similarity in the resuit; but the 
évidence shows that, although the boards ail assessed real and Per- 
sonal property below its real value in money, the course of the 
several boards was capricious, — without fixed method or percent- 
age. Although the average of valuation was below the value in 
money in ail the counties conceming which testimony was offered, 
in some of the counties parcels of land were assessed, some above 
and some below their true value in money, notably in Eichland 
county. But is this coïncidence of action and resuit on the part 
of tax-district and county boards conclusive évidence of design 
to put the burden of taxation on railroad companies? Is it sus- 
ceptible of other explanation? It would seem that it is the resuit 
of a vice in the System of assessment. The tax-district boards make 
the first assessment By law they must be freeholders résident 
in the tax district. They hâve a direct personal interest in a low 
assessment, and their environment induces them to make it. When 
men deal with the interest of thg government and of the citizen, 
ail doubts are solved in favor of the citizen. This must be said, 
however, in explanation, and perhaps in justification, of the action 
of thèse boards. In an agriculturaï community, and in one dépend- 
ent upon the weU'being of the agriculturists, it is impossible to fis 
the value of lands. A succession of bad crops wUl make land 
unsalable. One good crop will create a demand, and a selling price. 
So what land may bring, if sold, dépends, not on its intrinsic value, 
so much as on the circumstances under which it is sold. Taxes 
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must be paid without regard to seasons or crops. Hence, the aver- 
âge valuation designated to cover a period of flve years. If there 
be no prépondérance of évidence showing design on the part of the 
tax-district and county assessors to throw the burden on the rail- 
roads, is there any e-vidence from which such design can be inferred 
on the part of this board of equalization for railroads? The comp- 
troller gênerai (one of this board, and, from his officiai duties and 
expérience, the leading member of the board, probably directing 
and controlling its action), in his officiai report to the législature 
in 1891, caUs the attention of that body to the low rate of assess- 
ment of much of the property in the state, and urges législation 
to correct the evil. And when we consider the independent action 
of this board under a statute imperatively requiring them, in mailing 
assessment, to take as a standard the true value of the property 
in money, and also consider the admission of the bill that the return 
was about 65 per cent, of the real value, $13,000 per mile, and that 
the increase to |16,000, making it about 80 per cent, we cannot hold 
that this increase in assessment is so excessive and unjust as neces- 
sarily to indicate the design and motive chargei 

Another objection to the action of the board of equalization for 
railroads is that, notwithstanding the fact that a large part of the 
property of railroad companies is land, they are asseesed annually. 
The state constitution directs that lands shall be assessed every 
five years, and this practice is observed with respect to ail lands 
except those of railroad companies. This indicates design to op- 
press railroad companies, and at ail events violâtes the fourteenth 
amendment. The constitution of South Carolina (article 9, § 1) 
directs the gênerai assembly to "provide by law for a uniform and 
equal rate of assessment and taxation." It gives the gênerai assem- 
bly fuU discrétion "to prescribe such régulations as shall secure a 
just valuation for taxation of aU property." The gênerai assembly 
obeyed the direction by requiring ail property to be assessed at 
its true value in money. Exercising its discrétion, it prescribed a 
set of régulations, which,. in its judgment, secured a just valuation 
of railroad property for taxation. A railroad is a unit, every part 
contributing to its purposes as a whole. If it be a corporation, 
its corporate purpose is the maintaining a railroad, and aU and 
every part of this property must contribute to this purpose. Its 
right of eminent domain is limited to this purpose. This unit is 
made up of lands, personal property, choses in action, easements, 
ail dépendent upon and inséparable from each other, deriving their 
value from this inseparabUity, — from the fact that they contribute 
to this unit. They dilïer from every other species of property, and 
the discrimination made, as between them and other corporations 
and individuals, in the methods and instrumentality by which the 
value of their property is ascertained, is not invalid. Kentucky 
Eailroad Tax Cases, 115 U. S. 337, 6 Sup. Ct. 57; State Railroad 
Tax Cases, 92 U. S. 611. The mode prescribed by the législature 
of this state is to get at the value of the plant, — ^that is, of aU thèse 
éléments going to make up the railroad, — and to ascertain what 
their combined contributions making up this unit are worth. If 
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they sepârated the coinponent parte, and attempted to fix separate 
values lipon them, they would enter into an impossible task. The 
Talue <rf the lands of a railroad dépend much on the character and 
condition ,and completeness of its roUing stock. The utility and 
conseqtient value of the rolling stock dépend largely upon the facil- 
ities at stations and at termini; the amount, location, and charac- 
ter of the land used therefor. 

After careful considferation, there appears no évidence of such a 
design as will alone give this court jurisdiction. Let an order 
be taken authorizing and instructing the receiver of the South 
Carûlina Eailway Company to pay f rom the funds in his hands as 
such receiver the remainder of the tax unpaid, and the costs of thèse 
proceedings. 



OOLUMBIA FINANCE & TEUST CO. v. KENTUCKY UNION RT. Oo. et al. 

(Circuit Court of Appeals, SixtH Circuit February 5, 1894) 

No. 128. 

1. RAILIIOAD MoRTGAGES— FoKEOLOSnRB — PAETIBS— S0BKOGATION. 

A land Company wUeh guarantles the mortgage bonds of a rallway 
Company, and afterwards Joins the latter in borrowlng money with which 
to pay the Interest coupons, does not thereby become subrogated, pro 
tanto, to the rlghts of the mortgagee, so as to become an Indispensable, 
or even a proper, party to a subséquent foreclosure suit; for subrogation 
does not take place until the payment of the whole debt for which the 
surely la liable. 

8. Same— Railhoad Charter — Constrtjotion. 

A land conipany was authorlzed to guaranty the bonds of a rallway 
Company by the followlng provision contained In the charter of the 
latter: "And, in order to enable said company to guaranty the punc- 
tual payment of the interest and principal of such bonds, it is hereby ex- 
pressly declared that the guarantors of such bonds shall be entitled to ail 
the beneflts of such mortgage or deed of trust made to secure such 
bonds to the same ben^cial estent that the bolders of said bonds may 
be entitled." iffeid!, that this was a mère déclaration of the prlnciples 
of subrogation, and could not be construed as pladng the guarantor who 
had made only a partial payment upon an equal footing with mortgage 
creditors. 

S. Same— After-Acquired Pkopertt— Lbask oï' Othbh Railroads. 

A railroad mortgage covering, among other tbings, "ail the corporate 
rlghts, privilèges, franchises, and immunities, and ail things in action, 
contracts, claims, and demands of the said party of the ûrst part, wheth- 
er noyf Owned or hereafter acquired in connection or relating to said 
railroad," is sufflcient to include a subsequently acquired lease of a belt 
railway whereby the company acquired access to a city at one of its 
terminais. 

4 Same— Foreclosure Deorbb— Time for Rédemption. 

The time to be allowed for payment of a railroad mortgage after the 
entry of a foreclosure decree is within the discrétion of the court, and 
the allowance of only four months is not an abuse thereof. 

S. Same— Sale— Appraisbment and Rédemption. 

When railroad franchises and property, both real and Personal, are 
mortgaged, and are to bè sold on foreclosure, they are to be treated as 
an entirety, and this entirety is not "reàl estate" within the meaning 
Of the KentucUy statute which requires an appraisemeut as a prerequlsite 
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to a judieial sale_ of real estate, and allows oné year for rédemption 
when the propert'y does not bring two-thirds of its appralsed value 
(Gen. St. c. 63, art. 8). Hammock v. Trust Co., 1(» TJ. S. 77, foUowed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

This is an appeal from a decree of foreclosure and sale of the 
Kentucky Union Eailway. That railway has been constructed and 
is in opération between the city of Lexington, Ky., and the town of 
Jackson, Breathitt county, Ky., a distance of about 95 miles, a few 
miles of which were completed by the receiver in the case, under 
order of court, and with money raised by the issue of receirer's cer- 
tificates. The complainants in the original bill were J. Kennedy 
Todd & Co. and the Central Trust Company. The former claimed 
to be gênerai creditors of the Kentucky Union Eailway Com- 
pany to the amount of $270,000, and the Central Trust Company la 
the trustée in the flrst mortgages executed by the railway company 
to secure the sum of $2,500,000 of bonds. The défendants were the 
railway company and the Columbia Finance & Trust Company, the 
trustée in the second mortgage. The second mortgage was to 
secure the sum of $1,300,000 of bonds, of which $800,000 were out- 
standing. Both the flrst and second mortgage bonds were abso- 
lutely guarantied, both principal and interest, by the Kentucky 
Union Land Company, which company was not made a party to the 
suit. Upon the allégations of insolvency the court appointed a re- 
receiver to take charge of the railway company. During the prog- 
ress of the cause, many intervening pétitions were filed, setting up 
claims for liens upon the property, but no question arises upon this 
appeal conceming them. From the final decree of foreclosure and 
sale the Columbia Finance & Trust Company, trustée in the second 
mortgage, has prosecuted its appeal without supersedeas, and the 
Central Trust Company, trustée in the flrst mortgage, has prosecuted 
an appeal with supersedeas; the only error assignéd in the latter 
case being also one of those assignéd in the former. The appeal of 
the Central Trust Company was disposed of at a former term by a 
stipulation entered into by ail of the parties interested therein, by 
which the decree in the matter complained of was by agreement 
modifled. The errors now to be disposed of arise alone upon the 
appeal of the Columbia Finance & Trust Company. 

St. John Boyle, for appeUant. 

Olin, Kives & Montgomery, Butler, Stillman & Hubbard, and 
Humphrey & Davie, for J. Kennedy Todd & Co. and Central Trust 
Company. 

William Lindsay, for Passenger & Belt Railway Company. 

Before TAFT and LUETON, Circuit Judges, and EICKS, District 
Judge. 

LURTON, Circuit Judge (after stating the facts). 1. The flrst 
error assignéd is in rejecting the amended answer tendered by the 
Columbia Finance & Trust Company on the 20th day of December, 
1892, and in proceeding with the cause without requiring the Ken- 



796 FEDEKAL EEPOETBE, vol. 60. 

tùcky Union Land Company to lié made a psîrfcy thereto. It ap- 
i>ear8 from this answer that the Kentucky Union Land Company 
guarantied the payment of thè principal and interest of the first 
mortgage bonds, which guaranty was indorsed thereon; that thia 
guaranty was made under authority of the charter of the Kentucky 
Union Railway Company. It further appears that when the cou- 
; pone pf this issue of bonds became due on January 1, 1891, the land 
cqmpany and the railway Company jointly borrowed on their notes 
f60,00p, from J. Kennedy Todd & Co., and with the money 
paid that séries of coupons. The insistence of the appellant is 
that the Kentucky Union Land Company became by said payments 
entitled to a lien upon the railroad to secure the payment of this sum 
of $60,000, which was used for the payment of coupons, and thàt 
it was error to proceed without bringing that company before the 
court, that its lien might be established and enforced. 

The unquestioned gênerai rule as to parties in chancery is that ail 
parties who are interested in the controversy should be made par- 
ties to the cause in order that there may be an end of liti^ation. 
If the Kentucky Union Land Company, by the payment alleged to 
hare been made by it, as guarantor, became thereby entitled to a 
lien upon the property of the railway company, through subroga- 
tion, then it would hâve been a proper party, as it would hâve been 
interested in the property proceeded against. It would, however. 
In np sensé be an indispensable party, because it would not hâve 
been directly affected by a decree enforcing the liens held by the 
holdera of the first and second mortgage bonds. The distinction 
betweeç a person directly interested in a controversy and directly 
afifected by the decree, and one only indirectly affected by the decree, 
is weU stated by Mr. Justice Bradley in the case of Williams v. 
Bankhead, 19 Wall. 571. Wedo not think that the Kentucky Union 
Land Company was an indispensable, or even a proper, party. It 
had made, at most, but a partial payment on account of its liability 
as guarantor. The rights of the creditor in the mortgaged prop- 
erty had not been extinguished by a payment of the whole debt, 
The payment of the whole debt for which the surety is liable is 
essential to subrogation. If the surety, upon making a partial pay- 
ment, became entitled to «ubrogation pro tanto, and thereby became 
entitled to the position of an assignée of the property to the extent 
of such payment, it would operate to place such surety upon a foot- 
ing of equality with the holders of the unpaid part of the debt, and, 
in case the property was insufflcient to pay the remainder of the 
debt for which the guarantor was bound, the loss would logically 
faU proportionately upon the creditor and upon the surety. Such 
a resuit would be grossly inéquitable. Yet this is in effect the 
resuit of the contention urged. The equity of subrogation doea 
not arise from the mère obligation to pay; it springs alone from pay- 
ment. The liability of the surety for the remainder of the debt con- 
tinued as well after as before such payment, and until the entire 
debt is paid the surety has no such equity as will entitle him to the 
active aid of a court of equity. Sheld. Subr. § 127; HoUingsworth 
V. Floyd, 2 Har. & G. 91; Insurance Co. v. Dorsey, 3 Md, Ch. 334. 
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The creditors' rights in the mortgage must be entirely divested 
before the surety can be substituted by opération of law, and allowed 
to stand in the shoes of a creditor. Magee v. Leggett, 48 Miss. 139 
Bank v. Benedict, 15 Conn. 437; Gannet v. Blodget, 39 N. H. 152 
Harlan v. Sweeny, 1 Lea, 682; GUliam v. Esselman, 5 Sneed, 86 
Kyner v. Kyner, 6 Watts, 221. The provision in the charter of the 
Kentucky Eailway Company upon which appellants insist that they 
hâve a statutory right of subrogation was in thèse words : 

"And, m order to enable said company to guaranty the punctual payment 
of the interest and principal of snch bonds, it Is liereby expressly declared 
that the gnarantors of such bonds shall be entitled to ail the beneflts of 
such mortgage or deed of trust made to secure such bonds to the same bén- 
éficiai estent that the holders of said bonds may be entitled." 

This is no more than a gênerai déclaration of the principles of sub- 
rogation. There is nothing in this provision which can be reason- 
ably construed as placing the guarantor upon an equal footing with 
a creditor secured by a mortgage as a resuit of every partial pay- 
ment The case of Eailroad Oo. v. Schutte, 103 U. S. 141, is not 
controlling. The charter provisions there considered are altogether 
unlike the provision contained in the charter of the Kentucky 
Union Railway Company. 

2. The second error assigned is that "the court erred in adjudg- 
ing that the right, title, and Interest acquired by the Kentucky 
Union Eailway Company, under the contract lease of the Passenger 
& Belt Eailroad, was included or covered by the mortgage to the 
Central Trust Company." The property embraced by the contract 
referred to consisted of about flve miles of belt railroad around the 
city of Lexington, Ky., and certain interests in lands adjacent to 
the right of way and belonging to the Belt Eailroad. It clearly 
appears that the Kentucky Union Eailway Company constructed 
its line to the boundary of the city of Lexington in such way as that 
it had no entrance into the city and no terminal facilities, and no 
conbection with other railway Unes entering that city. Its main 
line terminated at the boundary of the city in view of a purpose to 
obtain connection with other lines and terminal facilities by means 
of a contract with the Belt Eailroad. This line gave to the Ken- 
tucky Union Eailway Company connection with several other -rail- 
way lines entering Lexington, and afEorded it terminal facilities 
in the city. The contract of lease was made after the mortgage 
to the Central Trust Company, and was, indeed, completed under 
direction of the circuit court after appointment of receivers; that 
court being of opinion that it was necessary as a means of afiording 
connection with other lines, and proper terminal facUities. That 
this leasehold passed as after-acquired property by the express 
terms ot the mortgage to the Central Trust Company we hâve no 
doubt The provision in that mortgage describing the property 
covered by it is as follows: 

"Ail and singular its Une of railroad, bullt and to be bnilt, beginning at 
a point In Lexington, Fayette county, Kentucky; thence through Fayette 
and Clark counties to Kentucky Union Junction, on the Une of the Bliza- 
bethtown, Lexington & Big Sandy Railroad; thence to Clay City; thence 
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ria Three Forks Jai&son, In Breathltt colinty, bdflg a distance o( about 
oiije, bundlred miles. ^Jicl alsd toe lands, reaJ estate, telegraph Unes, rail- 
ppàA tràcks, slde tracks, bridges, ' vladucts, buildings, dépôts, station bouses, 
:' car bouses, engine bouses, sbops, warebouses, turntables, water stations, 
. Mlcés, structures, érections, flxtores, and appurtenanceSj and ail other 
thlngs ôf wbatever kjnd belonglng or In any wise appertalnlng, or wbich 
baye bfien or may be acqulred or provided for use upon or in connection 
witb sald railroad, and ail the lands acqulrèd, or tbat shall bereafter be ac- 
quired, destined for warebouses and otber structures for railroad uses at 
eltber terminus, as wdl as along the Une of sald railroad; and also ail 
locomotives, englnes, cars, and otber rolUng stock, equipment, machinery, 
instruments, tools, Implements, furniture, and ptber cbattels now or bere- 
after béjonging to or appertalnlng to sald railroad, and ail property, botb 
real ând petsonal, of every klnd and description, wbicb sball bereafter be 
acqulrèd fot use on said railroad; and ail tbe corporate rlgbts, privilèges, 
franchises, and Immunlties, and ail tbings in action, contracts, claims, aud 
demanda qf tbe said party of tbe flrst part, wbetber now owned or bere- 
after acijtilred In connection or relating to the sald railroad; together witb 
air and slngular tbe tenements and appartenances tbereunto belonglng, and 
tbe reversions, remainders, tolls, incomes, rents, Issues, and profits tbereof; 
and also ail estate, rlgbt, title, and Interest whatsoever at law, as well as 
in eqiilty, of sald party of tbe first, part, of, in, and to tbe same, savlng 
and excepttng subscrlptlons of casb or securlties and lands not to be used 
in tbe opération of said railroad or In connection tberewltb." 

The terms covering after-acquired property are abundantly suflS- 
cient to embrace this lease contract Trust Co. t. Kneeland, 138 
U. S, 416, 11 Sup. Ot. 357; Eailroad Co. t. HamUton, 134 U. S. 297, 
10 Sup. et. 346; Branch v. Jesup, 106 U. S. 468, 1 Sup. Ct. 495. 

3. The third errer assigned is as to the decrçe ordering a sale of 
the interest of tbe Kentucky Union Eailway Company acquired and 
held by it under the contract of lease of the property of the Pas- 
senger iSç Belt Eailway. By the decree it was ordered that "ail 
right, title, and interest shaU pass to and be vested in the purchaser 
under this decree; subject, however, to ail the terms, conditions, 
and limitations set forth in said contract of lease, as ratifled by 
the circuit court in its decree of AprU, 1892." The part of the decree 
assigned as error foUows, and is in thèse worr's: 

"And tbe pturcbaser sball assume and perform ail tbe obligations Imposed 
therein upon the Kentuclîy Union Rallway Company; but tbls provision 
sball not be held to create any lien for tbe performance of such obligations 
upon any of the property herein ordered to be sold, otber tban tbe properties 
acquired under sald lease." 

From so much of the decree as is set ont above the original com- 
plainants, J, Kennedy Todd & Co. and the Central Trust Company, 
prosecuted a writ of error with supersedeas. That writ of error 
has bèen disposed of at a former day of this term upon a stipulation, 
signed by ail of the parties in interest, assenting to a modification 
of the decree by striking out the paragraph last set out, and the 
subject of the third assignment of error relied upon by the appeUant, 
the Columbia ï^ance & Trust Company, is thereby disposed of. 

4. The next assignment of error is as to so much of the decree 
nisi which ordered a sale of the road unless the decree should be 
satisfied by paying ofP the suma adjudged to be due withln four 
months. The complalnt is that the time for payment in order to 
save a sale was unreasonably short. The period allowed for pay- 
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ment before a decree of foreclosure becomes absolute is within the 
discrétion of the court Howell v. Eailroad Co., 94 U. S. 463. 
There was no such reasonable exercise of this discrétion as to justify 
this court in maintaining this assignment. 

5. The fifth assignment of error is that the circuit court ordered 
a sale without rédemption and without appraisement. This road 
is wholly situated within the state of Kentucky. The insistence 
is that the railroad is real estate within the meaning of the statute 
of the state of Kentucky of AprU 9, 1878 (chapter 63, art. 8, of the 
General Statutes), which proTides as follows: 

"(1) That before any real estate shall be hereafter sold, In pursuance of 
any order or judgment of a court, the commlssioner or offlcer, whose duty 
it may be to sell the same, shall cause It to be valued, under oath, by two 
disinterested intelligent housekeepers of the county, not related to elther 
party. If they disagree, the commlssioner or offlcer shall act as umpire. If 
a part only of a tract of land Is sold, the part sold shall, aft«r the sale, 
be revalued in like manner. (2) The valuation so made shaU be In writing, 
slgned by the persons making it, and returned by such commlssioner or 
offlcer to the court which made the order or rendered the judgment for the 
sale of the property, and the same shall be flled among the papers of the 
cause in which the judgment was rendered or the order made and also 
spread upon the records of the court (3) If the real estate which may 
be sold In pursuance of such judgment or order does not bring two-thirds 
of such valuation, the défendant and hls représentatives shall hâve the 
right to redeem the same within a year from the day of sale by paylng the 
purchaser or hls représentatives the original piirchase money and ten per 
centum per annum interest thereon. The défendant redeeming his land 
shall take receipt from the' purchaser and lodge the same with the clerk 
of the court, and the same shall be entered upon the records of the court. 
The défendant may tender the rédemption to the purchaser, his agent, 
or attomey, if in the county where the land lies, or in the county in 
which the judgment is obtained or order of sale made; and if the same 
is refused, or if the purchaser does not réside In either of said counties, 
the défendant may, before the expiration of the year, go to the clerk of 
the court In which the judgment is rendered or the order made and make 
affldavit of such tender and refusai, or that the purchaser, hls agent, or 
attorney, does not réside in either of said counties. Thereupon he may pay 
to such clerk the rédemption money for the purchaser, and the clerk shall 
give a receipt therefor and file said affidavlt among the papers of the cause. 
When the right of rédemption exista the défendant may remain In posses- 
sion of the property until it expires. Real estate so sold shall not be con- 
veyed to the purchaser until the right to redeem the same has explred, 
and if the same be redeemed in accordance with the provisions of this 
act, such sale thereof, from and after such rédemption, or from and after 
such deposit of the rédemption money with the clerk, be null and void." 

A state law conferring a right of rédemption after a sale by 
exécution, or under a decree to enforce a lien or mortgage, is obliga- 
tory upon fédéral courts sitting in equity as to lands within said 
state, and decrees of sale should be made so as to conform to the 
laws of the state so far as may be necessary to give full effect to the 
right. Brine v. Insurance Co., 96 U. S. 627; Orvis v. Powell, 98 
U. S. 176; Parker v. Dacres, 130 U. S. 43, 9 Sup. Ct. 433. If the 
statute of Kentucky, above cited, applies to a railroad situated 
within the state, then the decree does not conform to the law of 
the state. A like question was decided by the suprême court of 
the United States in Hammock t. Trust Co., 105 U. S. 77. The 
question in that case arôse under the rédemption statutes of the 
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State ùti lïlinois. Thé statnte of that siate prbvided for the redemp- ' 
tion of lands "sold under and by virtue of any decree of a court of 
equity for à sale of mortgaged lands." It was proTided witli référ- 
ence to tlie latter case "that it should be lawful for the mortgàgor 
of such lands, his executors, administrators, or grantées,- to redeem 
the same in tiie manner prescribéd for the rédemption of lands sold 
by virtue of exécutions issued upon judgments at common law; and 
judgment creditors may redeein lands sold under any such. decree, 
in the same manner as is prescribéd for the rédemption of lands sold 
upon exécution upon judgments issued at common law." Upon 
elaborate considération it was unanimously decided by that court 
that a railroad was not within the provision of that statute. The 
learned counsel for the appellant hâve undertaken to draw a dis- 
tinction between the state of the law of Kentucky and that of Illi- 
nois, which they hâve argued is sufficient to distinguish this case 
from the casé of Hammock v. Trust Co., supra. Thèse distinc- 
tions are predicated upon the propositions: (1) That under the law 
of Hlinois a railroad property consisted in; (a) its franchises; (b) its 
movable property, such as roUing stock, supplies, etc., which were 
under the common law personalty; (c) its right of way, to which was 
afflxed its rails, bridges, culverts, dépôts, etc., and which was clear- 
ly real estate. The conclusion drawn from this common-law di- 
vision of its property was commented on by the suprême court of 
the United States as fatal to the insistence that, when a railroad 
was mortgaged as an entirety, it was redeemable as "real estate," 
within the meaning of the Illinois statute conferring the right of ré- 
demption when real estate was sold to enforce the lien of a mort- 
gage, which, under the law, covered the franchises, personalty, and 
realty as unitedly constituting a railroad. In contrast it has bèen 
insisted that, under the décisions of the highest court of Kentucky, 
at the time the mortgage to the Central Trust Company was exe- 
cuted in 1888: (a) A railroad was a unit, and that its movable 
property was so afflxed to its real estate as to be held fixtures, and 
therefore inséparable. To support this proposition the cases of Phil- 
lips V. Winslow, 18 B. Mon. 448, and Railroad Co. v. Elizabethtown, 
12 Bush, 238, haye been cited. (b) That, in harmony with this, the 
same court has held that railroad shares descend as realty to the 
heirs, and are subject to dower. Price v. Price's Hoirs, 6 Dana, 
107, and Copeland v. Copeland, 7 Bush, 349. (c) That the fran- 
chises of a railway company are not prérogative franchises, and that 
a railway could be operated without a franchise. Railroad Co. v. 
Metcalfe, 4 Metc. (Ky.) 199. The cases cited do not, in our judgment, 
support the conclusion sought to be drawn. 

Phillips V. Winslow, sujpra, was a case where a trustée under sec- 
ond mortgage made to secure an issue of bonds, and covering ail 
the property of the company then in existence, as well as ail after- 
acquired property, flled a bUl to enjoin certain proceedings at 
law by judgment creditors, one of whom had levied on certain 
movable property and was about to seU, while the other had seized 
and sold, and bought at his own sale undeç exécution, certain cars, 
car wheels, firewood, and stone coal, being supplies for the opération 
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of the road. The levy was exclusively upon property acquired after 
tke mortgage under which. the plaintiff claimed, but was embraced 
by the clause covering after-acquired property. After deciding 
that the property was not subject to seizure by exécution, because 
it was embraced in the mortgage, the court was conf ronted with the 
proposition that the plaintiff had an ample remedy at law by re- 
plevin or an action for damages. This the court decided upon a con- 
sidération of the irréparable character of the damage to creditors hav- 
ing a mortgage upon a railway as a unit which would resuit to them 
from such a seizure in view of the unity of railroad property, and 
the great inconveniences resulting to the public from the inter- 
férence with the equipment and necessary supplies of a common 
carrier. The court did not décide that the roUing stock of a rail- 
road passed with the realty as a fixture. It certainly did not dé- 
cide that cordwood and stone coal were flxtures, and yet the rea- 
soning of the court was applied as much to such supplies as it was 
to the freight cars and detached car wheels, which were aiso in the 
levy. In the subséquent case of Railroad Co. v. Elizabethtown, 
supra, it was expressîy ruled that a municipality could not dismem- 
ber a railroad by a seizure for taxes of the engines and cars of a 
railway company. It is true that Lindsay, G. J., did, in passing 
upon this question, observe that in Phillips v. Winslow the engines 
and cars of a railroad "were treated as flxtures." But that case 
was not, as we hâve seen, put on any such ground, and indeed no 
such question arose for décision. Neither that case nor the dé- 
cision in Railroad Co. v. Elizabethtown rested upon any technical 
considération of the law of flxtures. The flrst went off, so far as 
the point now in question is concerned, upon the question of équita- 
ble remedy. The latter was vested upon the high and rational 
ground that a railroad was an entirety, and, being charged with 
quasi public duties as a common carrier, could not, from considéra- 
tions of public policy, be disabled or dismembered by seizure un- 
der exécution of its necessary equipments or supplies. It is true 
both cases recognized the unity of a railroad property resulting 
from its structure and utility. Sererance of such a property is 
destructive of the interests of ail concerned, and disables the road 
in the discharge of its public functions. Neither case held that a 
railroad property considered as an entirety was technically realty. 
Neither do the cases which décide that stocks in railway compa- 
nies descend as realty bear upon the question. In both cases the 
court recognized that such shares represented both real and Per- 
sonal property, and ruled that this fact did not conflict with their 
classification as incorporeal hereditaments. On this subject that 
court, in Price v. Price's Heirs, 6 Dana, 107, said: 

"The right conferred on each sharetiolder is unquestionably an incorporeal 
hereditament. It is a right of perpétuai duration; and, though it springs 
ont of the use of personalty, as well as lands and honses, this matters not. 
It is a franchise which has ever been classed in that class of real estate 
denominated an incorporeal hereditament. An annnity, though only charge- 
able upon the person of the grantor, is an Incorporeal hereditament; and, 
though the owner's security is merely Personal, yet he may hâve a real es- 
tate in it 2 Bl. Comm. 40. Much less can it be doubted that a franchise 
V.60F.no.6— 51 
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created by act o£ Incorporation, unllmited in duratlon, and sprlnging eut of 
the comWned use of lands and personalty, eliould be denomlnated and 
classed as real estate." 

Thèse casçs do not preclude ns from conisidering the inhérent 
nature of the seyeràl kinds of property which constitute that great 
public work called a railroad. Neither do they serve to throw any 
valuable light in detennining whether such a property, when law- 
fuUy mortgaged as an entirefy, is "real estate" within the intent of 
the Kentucky statute conferring the right to redeem real estate 
when sold to foreclose a mortgage. That statute, in our judgment, 
did not contemplate either the severance of a raUroad, when sold, 
into its constituent éléments, in order that tha,t part which savored 
of realty might be redeemable; nor did it contemplate that so 
peculiar and composite a property should be embraced within the 
term "real estate" as used in that statute. The value of such a 
property consista in its maintenance as a unit. This unit the state 
provided might be çiortgagfed. It would be unprofi table to consider 
whether an indivldual, or a group of individuals, could own and 
operate a railroad without express authority. The franchise to be 
a railway, to exercise the great power of eminent domain, and to ex- 
act toUs for freight and passengers, was a franchise of value, and 
this, too, the législature has permitted this company to embrace 
within its mortgage. Upon it crédit has been extended. This is a 
part of the entirety which the creditors secured by this mortgage, 
and hâve a right to bring it to sale, along with the tangible property 
which it secures and renders valuable. That franchise is not real 
estate, and is not leviable at law. The controlUng reasons which 
induced the décision in Hammock v. Trust Co. sprang from a con- 
sidération of the unity of a railroad property. Thèse reasons are as 
masterful, when we come to construe this Kentucky statute, as they 
were in the case from Hlinois. The distinction between the two 
statutes, and différences in the gênerai law of Illinois and Kentucky, 
are not sufftciently marked to justify, certainly not to demand, that 
this case shall be distinguished from Hammock v. Trust Co. 

We are the better satisfled with our conclusion when we look at 
the state of the law of Kentucky at the time the circuit court was 
called upon to construe this rédemption statute: (1) In 1871, long 
antécédent to this mortgage, the législature of Kentucky, mani- 
festly induced thereto by the case of Price v. Price's Heirs, and the 
case of Copeland v. Oopeland, cited above, passed an act declaring 
raUway shares personal property. (2) By section 212 of the new con- 
stitution of Kentucky, adopted in 1891, and in force when this decree 
was entered, it was enacted that the roUing stock of a railroad 
should "be considered personal property, and liable to exécution 
and sale in the same manner as the personal property of indi- 
viduals." Clearly this constitutional récognition of the movable 
property of a railroad as personal property disabled the court from 
holding that the personal property of this road should be redeem- 
able as "real estate." It would therefore foUow that, if any right 
of rédemption exists in the case of the sale of a railroad, it must 
be limited to so much of the raUroad property as was real property 
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under the law of Kentucky at the time of the sale. The reasons of 
public inconvenience, and the absolute injury which would resuit to 
lien creditors whose liens embraced the whole property arising 
from such dismemberment and partial right of rédemption, would 
denaand another construction of the rédemption statute if one was 
admissible under well-settled rules of law. The decree, as modi- 
fled by the stipulation before mentîoned, must be afflrmed. The 
costs will be equally divided between the appellant and the Passen- 
ger & Belt Railroad. This division is made in conséquence of the 
stipulation made upon the appeal of the Central Trust Company, 
by which the présent appellant's third assignment of error was in 
effect conceded to hâve been well taken. 



FARMERS' LOAN & TRUST CO. T. NORTHERN PAO. R. CO. et aL 
(Circuit Court, E. D. Wlsconsln. April 6, 1894.) 

1. Equity Jumsdiction— Conspiracies. 

A court of equity having charge o( a railroad through its receivers has 
authority to restraln the formation and exécution of a consplracy among 
the employés to qult the service in a body wlth the design and intent of 
crlppllng the property in their custody, or embarrassing the opération of 
the road. 

3. Conspiracies— AcT op Conghebs. 

There is nothing to the act of congress entltled "An act to legallze the 
incorporation of National Trades Unions" (24 Stat. c. 567), to countenance 
the idea that it so changes the common law as to authorlze comblnatlons 
and conspiracies of Interstate employés to qult the service in a body, with 
the design and Intent of crlppllng the property in thelr custody, or embarras- 
sing the opération of the road, with the ulterior purpose of enforcing a 
demand against the master. 

8. Samk— Définition of Strike — Injttnction. 

A strike is a comblnation among workmen to compel the master to the 
concession of a certain demand by preventlng the conduct of his business 
nntil compllance wlth the demand. The concerted cessation of work is 
but one of and the least effective of the means to the end; the intimidation 
of others from engaging in the service, the interférence with and the dis- 
abling and destruction of property, and resort to actual force and violence 
when necessary to the aceomplishment of the end being the other and more 
effective means employed. Such a strike is unlawful, and a fédéral court 
having charge through its receivers of an Interstate railroad had Jurlsdic- 
tion to enjoin the executive heads of the various organizations of railroad 
employés from ordering a strike upon the road. 

This was a pétition presented by Thomas P. Oakes, Henry C. 
Payne, and Henry C. Rouse, who were appointed receivers of the 
property of the Northern Pacific Railroad, in a suit brought against 
that Company and others by the Farmers' Loan & Trust Company, 
setting forth that their employés are contemplating a strike for 
the purpose of preventing a proposed réduction of wages, and 
praying that they be enjoined therefrom. There was also a sup- 
plemental pétition representing that the threatened strike would 
be ordered by the executive heads of the various organizations of 
railway employés, and praying an injunction against them, their 
agents, and various other parties. Injunctiona were accordingly 
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granted, and thé caae is now heard on motion of the ofiQoera of 
thèse organizations to modify tàe same by striking ont certain 
portion» specially objected to. 

Charles Quarles, T. W. Spence, and T. W, Harper, for moving 
parties. 

James McNaught, John C. Spooner, and Geo. P. Miller, for re- 
oeivers. 

JËNKINS, Circuit Judge. On the 19th day of December, 1893, 
the receiyers of the défendant company presented to the court 
theîr vërifled pétition representing that on the 17th day of August, 
1893, and within two days after their appointment, and in view 
of the insolvent condition of the railroad company, they ordered 
a réduction varying from 10 to 20 per cent in the salaries of 
ail employés (including the gênerai manager and other gênerai 
ofScers of the company) amounting to $1,200 per annum or more, 
which réduction was àcquiesced in by the employés to whom the 
same applied. On the 25th of August, 1893, in view of the in- 
creasing dépression in the transportation business, the conséquent 
falling ©ft of eamings, and the necessity of greater retrenchment 
in bperating expenses, the receivers ordered a further réduction 
in salaries and wages of employés, amounting to 5 per cent, on 
ail salaries aggregating $50 a month and under $75, and to 10 
per cent, on ail salaries aggregating from $75 to flOO per month. 
This latter order was to take effect immediately, but upon con- 
sidération its opération was suspended by the receivers until the 
entire subject of salaries and wages could be more fuUy consid- 
ered, especially with référence to certain schedules covering the 
pay and employment of certain classes of employés. The receivers 
informed the court that some of thèse schedules, which had been 
in existence for many years, were not justifled by conditions now 
existing; that they had been amended from time to time, and 
extended so that they had become voluminous, and in some re- 
spects obscure, and had produced in opération inequalities and 
results unjust to the property, and unjust to many employés; that 
they thereupon revised and réarrangea the schedules, and, instead 
of putting into opération the réduction contemplated by the order 
of August 25th, they determined and ordered on the 28th of Oc- 
tober, 1893 (giving gênerai notice thereof to the employés of the 
road), that âl existing schedules covering the rates of pay of 
employés should, on the Ist of January then next ensuing, be ab- 
rogated, and that certain new schedules prepared by them should 
take effect on that day; and the gênerai manager was instructed 
on and after that day to reduce îill salaries and wages aggregat- 
ing |50 per month and less than $75 per month 5 per cent., 
and ail salaries and wages aggregating $75 per month 10 per cent 
The revised schedules corrected supposed inequalities between 
the différent classes of employés, and did away with certain ob- 
noxious régulations which were supposed to militate against the 
proper management of the property. The receivers further rep- 
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resented to the court that the réduction made in salaries and 
wages was justifled in view of the large shrinkage of business, 
growing out of the financial rerulsion throughout the country; 
that the rates of compensation provided for were fair and just 
to the employés to whom they related, in view of the then présent 
conditions. It was made to appear to the court that the grosa 
earnings of the property during the year 1893 were continuing- 
to greatly decrease; that the decrease for the month of Septem- 
ber, 1893, as compared with the month of September, 1892, 
amounted to $753,000; that the decrease for the month of De- 
cember, 1893, as compared with the month of December, 1892, 
would amount to |730,000, decreasing by more than one-half the 
entire estimated gross earnings for the month. That by the re- 
vised schedules the average réduction in the rates of compensa- 
tion to the varions classes of employés was about as foUows: En- 
gineers, 8 per cent.; flremen, 7 per cent.; trainmen and freight 
conductors, 8 per cent; passengeç conductors, 10 per cent; teleg- 
raphers, 5 per cent. The receivers further advised the court 
that many of their employés claimed that the schedules and rates 
in force when the receivers took possession constituted contracts 
between the several employés and the receivers, terminable only by 
the consent of the employés, in which view the receivers could not 
concur; and that discontent and opposition to the enforcemént 
of the schedule were rife among the employés, based upon the 
assumption that no power existed in the receivers to change the 
schedule. The receivers further advised the court that some of 
the employés threatened that, in the event that the revised sched- 
ules should be put into opération, they would suddenly quit the 
service of the receivers, and woiild compel by threats and force 
and violence other employés to quit the service; that they would 
prevent, by an organized effort, and by force and intimidation, 
others from taking service under the receivers in the place of those 
who might leave such service; and that they would thereby, as 
the means of forcing the receivers to abandon the proposed re- 
vised schedules, disable the receivers from operating the road, 
and from discharging their duty to the public as common carrier. 
The receivers further represented to the court that some of the 
employés threatened, if the revised schedules should be put in 
opération, to disable locomotives and cars so that the same could 
not be safely used at ail without expensive repairs; that they 
would take possession of the cars, engines, shops, roadbed, and 
other property in possession of the receivers, and that they would 
destroy and prevent the use of the property, and would so conduct 
themselves with regard thereto as to hinder and embarrass the 
receivers in the management of the property, in the opération of the 
trains thereover, and would bring about incalculable loss to the 
trust property, and inflict great inconvenience and hardship upon 
the public. The receivers further represented to the court that, 
unless the parties were restrained and prohibited by order of the 
court, they would carry out such threats, and the receivers would 
be prevented from operating the road, from carrying the mails 
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of tu© IJniteiâ States fthereover, 'from performing the dutîes of 
a commun carrier tliei!.^n, and that great loss of property and 
jeopfirjïy,ito iife would eusue; that the parties referred to (whose 
nanies the.receivers weire unable to state) were contriving secretly 
to perpetrate the acte of violence and wrong described, and to 
interfe,re with the possession and opération by the court, through 
the receivers, of tJie property; that such conabination included 
not only dissatisfied employés of the receivers, but others not in 
the service of the receivers, who, from a spirit of sympathy or 
mischief, threaten to join the employés in perpetrating the wrong- 
ful acts and things stated; and that they would so do unless re- 
strainèd by the court. The receivers thereupon asked, among other 
things, for an order authorizing them to put in opération and 
main tain on and after January Ist, then proximo, the revised 
schedules in such pétition described, and that a writ of injunc- 
tion. might issue as prayed for in the pétition. 

Upon considération of the pétition the court on that day entered 
its order authorizing the receivers to adopt the revised schedides, 
and directing the issue of a writ of injunction as prayed for in the 
pétition, and directing its delivery to the marshal for exécution, 
ordering Mm to protect the receivers of the Northern Pacific Bail- 
road in theit possession of the property of the railroad, and in their 
opération thereof ; and directing the receivers to file, in the courts 
wherein they had been appointed receivers of said property upon 
ancillary bills, pétitions similar to that on which the order was 
based, to the end that the power of each court might be seasonably 
invoked for the protection of the receivers in the possession and 
management of the property. within its territorial jurisdiction. The 
writ in question was directed to the officers, agents, and employés 
of the receivers, engineers, firemen, trainmen, train dispatchers, 
telegraphers, conductors, switchmen, and ail other employés of the 
receivers, aûd to ail persons, associations, and combinations, volun- 
tary or otherwise, whether employés of said receivers or not, and to 
ail persons generally. The restraining clause of the writ is as fol- 
lows: 

"Now, therefore, in considération thereof, and of the matters In said péti- 
tion set forth, you, the offlcers, agents, and employés of Thomas F. Oakes, 
Henry 0. Payne, and Henry C. Rouse, as receivers of the Northern Pacific 
Kailroad Company, and the engineers, flremen, trainmen, train dispatchers, 
telegraphers, conductors, switchmen, and ail other employés of said Thomas 
F. Oakes, Henry C. Payne, and Henry 0. Ronse, as receivers of the Northern 
Pacific Railroad Company, and each and every one of you, and aU persons, 
associations, and colnbinatlons, voluntary or otherwise, whether employés 
of said receivers or not, and ail persons generally, and each and every one of 
you, in the penalty which œay ensue, are hereby chargea and commanded 
that you, and each and every one of you, do absolutely desist and refrain 
from disabling or renderlng in any wlse nnflt for convenient and Immédiate 
use any englties, cars, or other property of Thomas F. Oakes, Henry O. 
Payne, and Henry C. Bouse, as receivers for the Northern Pacific Railroad 
Company, and from interfering In any njanner with the possession of loco- 
motives, cars, or property of the said receivers, or in their custody, and from 
Interfering in any manner, by force, threats, or otherwise, with men who de- 
sire to continue in the service of the said receivers, and from interfering in 
ajay manner, by force, threat, or otherwise, with men employed by the said 
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receivers to take the place of those who quit the service of said receivers, or 
from interfering wlth or obstructing in any wise the opération of the rail- 
road, or any portion thereof, or the running of engines and trains thereon 
and thereover, as usual, and from any Interférence with the telegraph Unes 
of sald receivers or aJong the Unes of rallways operated by said receivers, 
or the opération thereof, and from eomhining and conspiring to quit, wiûi 
or wiihoui notice, the sermce of said receivers, with the objeei and intent of 
crippling the property in thtir custody, or embarrassing the opération of 
said railroad, and from ao quitting the service of the said receivers, with or 
wiihoui notice, as to cripple the property, or to prevent or hinder the ope/ra- 
tion of said railroad, and generally from interfering with the ofHcers and 
agents of said receivers, or their employés, in any manner, by actual violence, 
or by intimidation, threats, or otherwise. In the full and complète possession 
and management of the sald railroad, and of ail the property thereunto per- 
taining, and from interfering with any and ail property in the custody of 
the said receivers, whether belonging to the receivers or shippers or other 
owners, and from interfering, intimidating, or otherwise injuring or incon- 
veniencing or delaying the passengers belng transported or about to be trans- 
ported over the railway of said receivers, or any portion thereof, by said 
'•ecelvers, or by Interfering in anv manner by actual violence or threat, and 
otherwise preventing or endeavorîng to prevent the shlpment of freight 
or the transportation of the mails of the United States over the road operated 
by said receivers, until the further order of this court." 

On the 22d day of December, 1893, the receivers presented to the 
court their supplemental pétition, setting forth that the employés 
affected by the new schedules referred to in the former pétition, con- 
sisted of engineers, conductors, firemen, trainmen, switchmen, opera- 
tors, and shopmen; that each of said classes of employés had ap 
pointed a committee to confer with the operating ofScers of the re- 
ceivers, at St. Paul, with référence to the proposed change in the 
schedules, and stating the names of the members of those several 
committees; that such committees had confederated and agreed to 
co-operate and report to the varions classes of employés along the 
line whom such committee especially represented a joint recommen- 
dation, — that is to say, should said committees agrée to report and 
recommend a strike along the line of the railroad, then the separate 
committees mentioned representing the différent classes of employés 
along the line should report and recommend separately to the em- 
ployés represented by such committee to strike. The pétition fur- 
ther represented to the court that a subcommittee of 32 persons had 
been appointed by the joint committee to confer with the operating 
oflQcers of the receivers, and to make report and recommendation to 
the joint committee; and that, should such subcommittee recom- 
mend a strike, the gênerai and joint committee would report or 
recommend a strike, which the separate committees in turn would 
recommend or report to the différent orders or classes of labor to 
which they belonged upon the Unes of the railroad, The receivers 
further represented that the subcommittee of said gênerai com- 
mittee intended and was about to recommend and advise the gên- 
erai joint committee to recommend that the employés of the road 
should strike on or about January 1, 1894, and that the gênerai joint 
committee and the said several separate committees were about to 
recommend to the several classes of labor in the employment of the 
receivers to strike on or about that day. And the receivers fur- 
ther informed the court that, if such committees should recommend 
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a strike, the individual employés along the Une of the road would on 
tlie day'recoinmended join in a gênerai strike, unless tlie members 
of the çotâmittee were enjoined by the court f rom issuing any order 
or recommendation to strike j that the employés of the railroad held 
themselves bound to obey the order or recommendation of the com- 
mitteé; that almost aU of the employés of the road belonged to one 
of the làbor organizations of the engineers, conductors, firemen, 
trainmen, switchmen, operators, or shopmen, and also to national 
labor orgàhizàtions comprising the employés in similar lines on al- 
most ail the other lines of railroad in the United States, namely, the 
Brotherhood of Locomotiye Engineers, the Order of Eailway Con- 
ductors, the Brotherhood of Locomotive Firemen, the Order of RaU- 
way Telèigraphers, and the Brotherhood of Eailway Trainmen. The 
pétition then proceeds to give the names of the executive heads of 
those organizations, and asserts that the employés will not strike 
unless such strike is ordered by one or more of the executive heads 
of the national labor organizations named; and that, without an 
order from the executive head, no assistance would be given to the 
employés by the national organizations to which they belonged if 
they should attempt to strike. The pétition further alleged that 
the railway in question was engaged in Interstate commerce, and 
that a strike along the Une of the road would not only cause ir- 
réparable damage to the trust property, but to a large portion of 
the country traversed by the Northern Pacific Eailroad, because not 
reached by any other Une of road or telegraph Une or express Com- 
pany. That there were many commuhities along the Une of the 
railroad whose entire commercial facUities were furnished by the 
three departments of the railroad operated by the receivers, — the 
railroad, the telegraph, and the express; and that ail classes of 
business men in large portions of the country traversed by the rail- 
road operated by the receivers were dépendent, to a very large ex- 
tent, upon thèse three departments of service, and that large sec- 
tions of country are dépendent upon the railroad trains operated by 
the receivers for their necessary daily supply of fuel, provisions, 
etc. Thè pétition asked for an order granting a writ of injunction 
restraining thèse committees and the heads of the national organiza- 
tions mentioned from ordering or recommending or advising a strike. 
Upon considération of this pétition an order was made directing 
a writ of injunction to issue as prayed in the original pétition, and 
as prayed in the supplemental pétition, with a similar direction 
with respect to the présentation of the order and writ to those 
courts in which anc'iUary bills had been flied for like orders from 
those courts. The writ of injunction issued upon this order was 
directed to the varions persons named, and to their agents, sub- 
agents, représentatives, and employés, and to the offlcers, agents, and 
employés of the receivers, and to the engineers, firemen, trainmen, 
train dispatchers, telegraphers, conductors, switchmen, and ail other 
employés of the receivers, and to ail persons, associations, and com- 
bina tiens, voluntary or otherwise, whether employés of said 
receivers or not, and to ail persons generally. It embodied the pro- 
visions of the flrst writ, with the folloWing additional clause: 
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"And from combining or conspiring togeûiér or with oihers, eiiher jointly or aeverally; 
or as eommiitees, or as offieers of any ao-called 'labor organization,' with the design or 
purpose of eausing a atrike upon the Unes of railroad operated by said reeemers, and 
from ordering, recommending, approving, or advismg oihers to guit the service of the 
receivm-s of the ISorihern Pacifie Railroad Company on January 1, 1894, or ai any 
other time; and from ordering, recommending, advising, or approving by communica- 
tion or instruction or otherwise, t7ie employés of said recmera, or any of them, or of 
sa,d Horthern Pacific Bailroad Company, iojoin in a atrike on said January 1, 1894, 
or ai any other time, and from ordering, recommending, or adviaing any committee or 
committees, or elass or classes of employés of said receiiiers to-strike or join in a strike on 
January 1, 1894, or at any other time, until thefurther order of this court. " 

On the 15th day of February, 1894, P. M. Arthur, grand chief 
engineer and chief executive offleer of the Brotherhood of Loco- 
motive Engineers; E. E. Clark, grand chief conductor and cMef ex- 
ecutive ofiacer of the Order of Kailway Conductors; F. P. Sargent, 
grand chief fireman and chief executive officer of the Brotherhood 
of Locomotive Firemen; D. G. Eamsey, grand chief telegrapher and 
chief executive ofiScer of the Order of Eailway Telegraphers; 
S. E. Wilkinson, grand master and chief executive ofiacer of the 
Brotherhood of Railway Trainmen ; and John Wilson, grand master 
and chief executive officer of the Switchmen's Mutual Aid Associa- 
tion, — in behalf of themselves and of their respective organizations 
and associations, and the members thereof, and in behalf of such 
of the employés of the receivers as are mémbers of the said associa- 
tions and organizations, moved the court to modify the writs of 
injunction by expunging and striking from the writs the parts 
italicized. The motion was based upon the pétition and supple- 
mental pétition, and upon the orders of the court directing the 
issuance of the writs; and at the hearing the constitutions, statutes, 
and rules of order of the various organizations referred to were 
presented and considered in argument 

In the discussion of the important and interesting questions 
presented by this motion it is not within the province of the court 
to assume part in the contest between capital and labor, which it 
is asserted is hère involved. It may be that the aggregated power 
of combined capital is fraught with danger to the republic. It 
may be that the aggregated power of combined labor is perilous 
to the peace of society, and to the rights of property. It doubtless 
is true that in the contest the rights of both hâve been invaded, 
and that each has wrongs to be redressed. If danger to the state 
exists from the combination of either capital or labor, requiring 
additional restraint or modification of existing laws, it is within 
the peculiar province of the législature to détermine the necessary 
remedy, and to déclare the gênerai policy of the state touching the 
relations between capital and labor. With that the judicial power 
of the government is not concerned. But it is the duty of the 
courts to restrain those warring factions, so far as their action 
may infringe the declared law of the land, that society may not be 
disrupted, or its peace invaded, and that indivldual and corporate 
rights may not be infringed. It therefore becomes the duty of the 
court to inquire whether, in respect of the things complained of, 
there has been threatened violation of the law of the land, and to 
détermine the appropriate remedy, taking care, however, to apply 
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the remedy without usurpation of jurisdiction, or, as remarked by 
liOrd Chancellor Bacon, "to contain jurisdiction within the ancient 
mere-stones without removing the mark;" and having also con- 
stantly in mind the maxim that the province of the court is "dicere 
et non dare legem." In this spirit, as I trust, I proceed to the 
considération of the questions involved, taking occasion to express 
my obligation to counsel, whose able présentation of the law has 
much relieved the labor of the court, if it could not lighten its re- 
sponsibility. 

If the eombination and conspiracy alleged, and the acts threat- 
ened t» be doue in pursuance thereOf, are unlawful, it cannot, I 
think, tbe successfully ^enied that restraint by injunction is the 
approprîate remedy. It may be true that a rîght of action at law 
would axise upon consummation of the threatened injury, but 
maJQifeetly such remedy would be inadéquate. The threatened 
interférence with the opérations of the railway, if carried into 
effect, would resuit in paralysis of its business, stopping the com- 
merce ebbing and flowing through seven states of the Union, 
working incalculable injury to the property, and causing great 
public privation. Pecuniary compensation would be whoUy inadé- 
quate; : The injury would be irréparable. Compensation could be 
obtained only through a multiplicity of suits against 12,000 men, 
scatteted aJong the line of this railway for a distance of 4,400 
miles. It is the peculiar function of equity in such case, where 
the injury would resiilt not alone in Severe private, but in great 
public, wrong, to restrain the commission of the threatened acts, 
and net tcd send a party to seek uncertain and inadéquate remedy 
at lâw. That jurisdiction rests upon settled and unassailable 
ground. It is not longer open to controversy that a court of equity 
may restrain threatened trespass involving the immédiate or ulti- 
mate destruction of prbperty, working irréparable injury, and for 
which there would be no adéquate compensation at law. It will, in 
extrême cases, where the péril is imminent, and the danger great, 
issue mandatory injunctions requiring a particular service to be 
performed,,or a particular direction to be given, or a particular 
order to be revoked, in prévention of a threatened trespass upon 
property or upon public rights. . I need not enlarge upon this 
eubject. The jurisdiction is beyond question, is plenary and com- 
prehensive. Some of the authorities are assembled by Judge Taft 
in the case of Toledo, etc., E. Co. v. Pennsylvania Co., 54 Ted. 730, — 
a case in which the court restrained Mr. Arthur, chief of the 
Brotherhood of Locomotive Engineers, from giving the order and 
signal for a strike which was intended to resuit in injury to the 
complainant's rights. See, also, Blindell v. Hagan, 54 Fed. 40, 
affirmed pn appeal 6 0. C. A, 86, 56 Fed. 696; Coeur d'Alêne Con- 
solidated & Min. Co. v. Miners' Union, 51 Fed. 260. It would be 
anomalous, indeed, if the court, holding this property in possession in 
trust, coula not protect it from injury, and could not restrain inter- 
férence wliich would render abortive ail efforts to perform the public 
duties chârged upon this railway. 
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It was suggested by counsel that, as improper interférence wîth 
this property during its possession by the court is a contempt, 
punishment therefor would furnish ample remedy; and that, there- 
fore, an injunction would not lie. This is clearly an erroneous 
view. Punishment for contempt is not compensation for injury. 
The pecuniary penalty for contumacy does not go to the owner of 
the property injured. Such contempt is deemed a public wrong, 
and the fine inures to the government The injunction goes in 
prévention of wrong to property and injury to the public welfare; 
the fine, in punishment of contumacy. The authority to issue the 
writ is not impaired by the fact that, independently of the writ, 
punishment could be visited upon the wrongdoer for interférence 
with property in the possession of the court. The writ reaches 
the inchoate conspiracy to injure, and prevents the contemplated 
wrong. The proceeding in contempt is ex post facto, punishing 
for a wrong effected. 

Asserting, then, as undoubted, the right of the court by its writ 
to restrain unlawful interférence with the opération of this raiiway, 
I turn my attention to the objections urged to particular paragraphs 
of the writs. It is contended that the restraint imposed by tliat 
part of the original writ to which objection is made by this motion 
is in dérogation of common right, and an unlawful restraint upon 
the individual to work for Whomsoever he may choose, to détermine 
the conditions upon which he will labor, and to abandon such em- 
ployment whenever he may désire. In the détermination of this 
question it is needful to look to the conditions which gave rise to 
the issuance of the writ. Hère was a raiiway some 4,400 miles 
in length, traversing some seren states of the Union, engaged in 
interstate commerce, carrying the mails of the United States. This 
vast property was within the custody of the court, through its 
receivers, in trust to operate it, to discharge the public duties 
imposed upon it, to lieep it a going concern until the time should 
corne- to hand it orer to its rightful owners with ail public duties 
disoharged, and with its franchise rights and privilèges unimpaired. 
The receivers employed in the opération of this property some 
12,000 men. Thèse men are, pro hac vice, officers of the court, and 
responsible to the court for their eonduct. In re Higgins, 27 Fed. 
443. The pétition represented to the court — and the facts are 
confessed by this motion — that some of the men threatened to 
suddenly quit the service of the receivers, and to compel, by threats 
and force and violence, other employés, who were willing to con- 
tinue in the service, to quit their employment; that by organized 
effort, and by force and intimidation, they would prevent others 
from taking service under the receivers in place of those who 
might leave such service, and would thereby, as a means of forcing 
the receivers to submit to the terms demanded, disable the receivers 
from operating the road and discharging their duty to the public 
as a common carrier, and would so eonduct themselves by disabling 
locomotives and cars, and taking possession of the property of the 
receivers, as to destroy and prevent its use, and hinder and embar- 
rass the receivers in its management, thereby causing incalculable 
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logis ,toth.e trust property, and inflicting great inconvenience and 
harâ^hip upon the public. The restraining portion of the writ com- 
plftined of» and now under considération, prohibited thèse men from 
combitting and conspiring to quit this service with the object and 
intent of crippling the propertj of the receivers and embarrassing 
the opération of the road, and from carrying that conspiracy into 
effect. The writ was in prévention of the mischief asserted. In 
no respect, as I conceive, does that portion of the writ interfère 
with individual liberty. None will dispute the gênerai proposition 
of the right of every one to choose his employer, and to détermine 
the times and conditions of service, or his right to abandon such 
servioe,-rTto use the expression of Judge Pardee in Re Higgins, 
supra,-- "peaceably and ^ecently." But it does not foUow that one 
haa ,the absolute right to abandon a service which he has under- 
takeinj without regard to time and conditions. It is absurd to say 
that one may do as he will without respect to the rights of others. 
It is not infringement upon individual liberty to compel récognition 
of the; rights of others. Liberty and license must not be confound- 
ed. Itiberty is not the exercise of unbridled will, but consista in 
f reedom of action, having due regard to the rights of others. There 
would seem to exist in some minds a lamentable misapprehension 
of the terms "liberty" and "right." It would seem by some to be 
supposed that in this land one has the constitutional right to do 
as one may please, and that any restraint upon the will is an in- 
fringement upon freedom of action. Eights are not absolute, but 
are relative. Eights grow ont of duty, and are limited by duty. 
One has not the right arbitrarily to quit service without regard to 
the necessities of tLat service. Hîs right of abandonment is limited 
by the assumption of that service, and the conditions and exigencies 
attaching thereto. It would be monstrous if a surgeon, upon de- 
mand and refusai of larger compensation, could lawfuUy abandon 
an opération partially performed, leaving his knife in the bleeding 
body of his patient. It would be monstrous if a body of surgeons, 
in aid of such demand, could lawfuUy combine and conspire to with- 
hold their services. It was stated at the argument that this was 
not a fair illustration of the proposition, because human life was 
involved. I cannot perceive that the aptness of the illustration is 
weakened because of that fact. Wheth.er the eflfect be the destruc- 
tion of life or the destruction of property, the principle is the same. 
It would be intolérable if counsel were permitted to demand larger 
compensation, and to enforce his demand by immédiate abandon- 
ment of his duty in the midst of a trial. It would be monstrous 
if the bar of a court could combine and conspire in aid of such ex- 
tortion by one of its members, and refuse their service. I take it 
that in such case, if the judge of the court had proper appréciation 
of the duties and functions of his office, that court, for a time, would 
be without a bar, and the jail would be fiUed with lawyers. It 
cannot be conceded that an individual has the légal right to aban- 
don service whenever he may please. His right to leave is dé- 
pendent upon duty, and his duty is dictated and measured by the 
exigency of the occasion. Ordinarily, the abandonment of service 
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by an individual is accompanied with. so little of inconvenience, and 
with such sligtt resulting loss, that it is a matter of but little mo- 
ment when or bow be may quit tbe service. But, for ail tbat, tbe 
principle remains, recognized by every just mind, tbat tbe quitting 
must be timely and décent, in view of existing conditions; and 
tbis, I take it, was Judge Pardee's meaning by tbe expression, 
"peaceably and decently." He bad occasion only to deal with tbe 
particular facts he was considering, but tbe principle asserted is 
universal in its application. If wbat I bave stated be correct as 
to individual action, tbe principle applies with greater force to tbe 
case of a combination of a large number of employés to abandon 
service suddenly, and without reasonable notice, with tbe resuit 
of crippling tbe opération of tbe railway and injuring tbe public. 
Tbe effect in tbis particular instance would bave proven disastrous. 
Thèse labor organizations are said to represent three-fourths of 
aU tbe employés upon tbe railways within tbe United States, — an 
army of many hundred thousands of men. The skilled labor neces- 
sary to tbe saf e opération of a railway could not be readily supplied 
along 4,000 miles o£ railway. The difflculty of obtaining substitutes 
in tbe place of those who should leave tbe service would be inten- 
sifled by tbe fact, asserted and conceded at tbe argument, that no 
member of thèse large organizations would dare to accept service 
in tbe place of those who should leave, because such acceptance 
would be foUowed by expulsion from their order, and by social 
ostracism by their fellows. If tbis conspiracy bad proven effective 
by failure on tbe part of tbe court to issue its préventive writ, tbis 
vast property would bave been paralyzed in its opération, tbe 
wheels of an active commerce would bave ceased to revolve, many 
portions of seven states would bave been shut off in tbe midst of 
winter from necessary supply of clotbing, food, and fuel, tbe mails 
of tbe United States would bave been stopped, and tbe gênerai 
business of seven states, and tbe commerce of the whole country 
passing over tbis railway, would bave been suspended for an in- 
deflnite time. Ail thèse hardships and inconveniences, it is said, 
must be submitted to, that certain of thèse men, discontented with 
the conditions of their service, may combine and conspire, witb tbe 
object and intent of crippling the property, to suddenly cease the 
performance of their duties. It is said that to restrain them from 
so doing is abridgment of liberty and infringement of constitu- 
tional right. I do not so apprehend the law. I f reely concède tbe 
right of the individual to abandon service at a proper time, and in 
a décent manner. I concède the right of ail tbe employés of tbis road, 
acting in concert, to abandon their service at a proper time, and 
in a décent manner; but I do not concède their right to abandon 
such service suddenly, and without reasonable notice. 

Tbe railway is a great public higbway. Its primary duty is 
to tbe public. In the interest of the public it must be kept a 
going concern, although it prove unremunerative to the sharebold- 
ers. Bondholders and shareholders invest their money in view 
of the public nature of the enterprise. Their rights and inter- 
ests are subordinated to tbe public duty cbarged upon the road. 
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And so, also, employés, in entering the service, assume obligations 
coextensive in kind with that of the corporation. Tkej may, in- 
deed, serep their relation in a proper and décent manner, but 
they may not legally resort to obstructive methods to compass 
their demands. Their rights — as the rights of bondholder and 
shareholder — are subordinate to the rights of the public, and must 
yield to the public welfare. This public considération permeates 
and contrôla the whole subject. The reason is forcibly stated 
by Judge Eicks in the case of Toledo, etc., E. Co. v. Pennsylvania 
Oo., 54 Ped. 746, 752, holding that the duties of an employé of 
a public corporation are such that he cannot always choose his 
own time for quitting the service, in the following language: 

"Holding to that employer so engaged In thIs great public «ndertaklng 
the relation they did, they owed to him and to the public a higher duty 
than thoUgh their service had been due to a private person. They entered 
Its service wlth fiill knowledge of the exacting duties It owed to the pub- 
lic. They knew If It failed to comply wlth the law in any respect, severe 
penaltles and loasea would foUow for such neglect. An Implled obligation 
was thereîorc assumed by the employés upon acceptlng service from It un- 
der such conditions that they would perform their duties in such manner 
as to enable it, not only to discharge its obligations faithfully, but also to 
protectit agalnst Irréparable losses and Injuries and excessive damages by 
any acts or omissions on their part One of thèse Implied conditions on 
their behalf was that they would not leave its service, or refuse to perform 
their duties, under circumstances when such neglect on their part would 
Imperil llves commltted to Its care, or the destruction of property Involving 
irréparable loss or injury, or visit upon It severe penaltles. In ordinary 
conditions, as between employer and employé, the privilège of the latter 
to quit the former's service at his option cannot be prevented by restraint 
or force. The remedy for breach of contract may follow to the employer, 
but the employé has it in his power to arbitrarily terminât» the relations, 
and ablde the conséquences. But thèse relative rights and powers may 
become quite différent in the case of the employés of a great public cor- 
poration, charged by the law wlth certain great trusts and duties to the 
public. An engineer and flreman who start from Toledo wlth a train of 
cars fllled wlth passengers destined for Cleveland, begln that Journey un- 
der contract to drive their engine and draw the cars to the destination 
agreed upon. Will it be claimed that this engineer and flreman could quit 
their employment when the train is part way on its route, and abandon it 
at some point wha-e the llves of the passengers would be Imperiled, and 
the safety of the property Jeopardized? The simple statement of the prop- 
osition carrles Its own condemuaîion wlth It, The very nature of thelr 
service, involving as it does the custody of human life and the safety of 
millions of property, imposes upon them obligations and duties commen- 
surate wlth the character of the trusts commltted to them." 

In the case under considération the receivers sought to change 
the terms and conditions of service. The employés had, of course, 
the right to décline service upon the terms proposed. Notwith- 
standing the public character of the service, upon notiflcation of 
their declination at a time prior to January 1, 1894, reasonable 
in view of the service in which they were engaged, they had the 
undoubted right to abandon their employment upon that day. 
That, however, is not the case presented to and dealt with by 
the court. Nor does the rectitude of the writ of injunction rest 
upon any mère right of the employés in goqd faith to abandon 
their employment The restraint tmposed was with référence to 
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combining and conspiring to abandon the service with the object 
and intent of crippling the property. Its oflce was to restrain 
the carrying into effect of the conspiracy. 

Was such a conspiracy unlawful? So long ago as 1821 Judge 
Oibson, — that judge "of great and enduring réputation," — in the 
case of Ck>m. v. Carlisle, Brightley, N. P. 36 (the case of a combina- 
tion of employers to depress the wages of journeymen by artiflcial 
means), declared that "a combination is criminal when the act to 
be done has a necessary tendency to préjudice the public or to op- 
press individuals by unjustly subjecting them to the power of the 
confederates." He clearly asserts the principle upon which com- 
binations of men may become unlawful as follows: 

"It will therefore lie perceived that the motive for combining, or, what 
Is the same thing, the nature of the object to be attalned as a conséquence 
of the lawful act, is. In this class of cases, the dlscrlminating circumstance. 
Where the act is lawful for an individual, it can be the subject of a con- 
spiracy when done in concert only where there Is a direct intention that 
Injury shall resuit from it, or where the objact is to benefit the consplrators 
to the préjudice of the public or the oppression of individuals, and where 
such préjudice or oppression is the natural and necessary conséquence." 

The doctrine thus declared is fuUy established. State v. Buchan- 
an, 5 Har. & J. 317; State v. DeWitt, 2 Hill (S. C.) 282; State v. 
Norton, 23 N. J. Lav?, 33; State v. Donaldson, 32 N. J. Law, 151; 
State V. Burnhàm, 15 N. H. 396; State v. Glidden, 55 Conn. 46, 8 
AtL 890; Sherry v. Perkins, 147 Mass. 212, 17 N. E. 307; Smith v. 
People, 25 Dl. 17; State v. Stewart, 59 Vt. 273, 9 Atl. 559; In re 
Higgins, 27 Fed. 443; Coeur d'Alêne Consolidated & Min. Co. v. 
Miners' Union, 51 Fed. 260; U. S. v. Worldngmen's Amalgamated 
€ouncil, 54 Fed. 994. The reason is that the confederacy of num- 
bers to efEect an injurions object créâtes new and additional power 
tn injure, and congregated numbers supply in law the place of 
actual violence. State v. Simpson, 1 Dev. 504. And therefore, in 
conspiracy, the unlawful thing proposed, whether as a means or an 
«nd, need not be such as would be indictable if proposed to be 
done by an individual. 2 Bish. Cr. Law (7th Ed.) § 181. I think 
the conclusion weU summed up by Mr. Wright in his work on "The 
Law of Criminal Conspiracies," that a combination of men by con- 
certed action, to accomplish some object not criminal, by means 
which are not criminal, but where mischief to the public is in- 
volved; or where neither the object nor the means are criminal, 
but where injury and oppression are the resuit, — is a conspiracy 
condemned by law. That this is the gênerai law of the land, is 
recognized in those states which, by statute in respect to labor 
organizations, hâve changed the gênerai rule. Thus the state of 
New Jersey passed a statute to this efEect: 

"It shall not be unlawful for any two or more persons to unité, combine, 
or biud themselves by oath, covenant, apreement, alliance or otherwise, to 
persuade, advise or encourage by peaceable means any person or persons 
to enter Into any combination for or against leaving or entering Into the 
employment of any person or persons or corporations." 

The suprême court of that state, in the case of Mayer v. Associa- 
tion, 47 N. J. Eq. 519, 531, 20 AtL 492, declared that by that stat- 
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titè "the policy of the law with respect to such combinations waa 
revolutionized, and what before that time would hâve been held to 
hâve been an unlawful combination and conspiracy, became in this 
State a lawful association, and acts which had been the subject of 
indictment became inoffensive to any provision of our law." And 
to the same effect is the case of Com. v. Sheriff, 15 Phila. 393, under 
the statute of Pennsylvania of June 14, 1872, and the supplemental 
act of April 20, 1876. 

It becomes necessary, then, to consider whether there is any stat- 
ute, national or state, applicable to the railway in question, which 
can be deemed to be a modification of the gênerai law of the land. 
It was asserted at the argument with great confidence that the act 
of congress entitled "An act to legalize incorporation of national 
trades' unions" (24 Stat. c. 567) had entirely changed the common 
law. I think the confidence of counsel in the assertion of the propo- 
sition was born of zeal, not of judgment The statute provides for 
the formation of national trades' unions, with power to establish 
constitution, rules, and by-lawa to carry out its lawful objects, and 
deflnes the term "national trades' union" to be "any association of 
working people having two or more branches in the states or terri- 
tories of the United States for the purpose of aiding its members to 
become more skillful and efficient workers, the promotion of their 
gênerai intelligence, the élévation of their character, the régulation 
of their wages, and their hours and conditions of labor, the protec- 
tion of their individual rights in the prosecution of their trade or 
trades, the raising of funds for the benefit of the sick, disabled or 
unemployed members, or the famUies of deceased members, or for 
such other object or objects for which workingmen may lawfully 
combine, having in view their mutual protection or benefit." The 
most that can be claimed for this statute is that it removes the com- 
mon -law disability of combination to raise the price of labor, and to 
establish the conditions of labor. It contains no suggestion of any 
right to combine or conspire with a view to injure or oppress or in- 
terfère with the rights of others. The organization of labor for the 
purpose specifled in the statute is lawful and commendable, but the 
statute does not sanction the use of a lawful organization for an 
unlawful purpose. Nor does it permit such organization to invade 
the rights of others. Under this act, labor may organize to regu- 
late wages, the hours of labor, and the conditions of labor, and for 
the protection of individual rights in the prosecution of labor; but 
such lawful organization cannot be employed to injure property, or 
for the oppression of others/ or to harm the public welf are. There 
is nothing in the statute which sanctions that which the law, as 
above declared, condemns. 

The statutes of Wisconsin (Sanb. & B. Eev. St. § 4466a) render it un- 
lawful for "two or more persons to combine, associate, agrée, mutually 
undertake or concert together for the purpose of willf ully or malicious- 
ly injuring another in his réputation, trade, business or profession, by 
any means whatever, or for the purpose of maliciously compelling 
another to do or perform any act against his will, or preventing or 
hindering another from doing or performing any lawful act." By 
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section 4466c it is rendered unlawM for any person, by threats, in- 
timidation, force, or coercion of any kind, to hinder or prevent any 
other person from engaging in or continuing in any lawful work 
or employment, either for Idmself or as wage worlter, or to attempt 
to so blinder or prevent. By section 4466d a punishmcnt is provided 
for any one who, individually or in association with others, skall 
willf ully injure or interfère with or prevent tlie running or opération 
or shall destroy any locomotive engine or cars or machinery. Thèse 
statutes are declaratory of the common law, and whoUy condemn ail 
conspiracies to injure or oppress, or to interfère with. the rights of 
others. Their efîicacy is in no degree impaired by any statutory 
récognition of the right of organization for the purpose of pro- 
moting the welfare of labor. I hâve been referred to no statute 
in any state traversed by the Northern Paciflc Railroad, and hâve 
been able to flnd none, which in any way changes the law in this 
regard. I think no state has gone so far in modification of the gên- 
erai rule as hâve the states of New Jersey and Pennsylvania. But 
there, as elsewhere, ail labor organizations must be for lawful ob- 
jecta, to be accomplished by lawful means. If the ostensible pur- 
pose be légal, and the means for its accomplishment légal, still, if 
the real and secret purpose be illégal, — as for example, that pur- 
pose be of extortion or of injury to another, — the wrong cannot be 
shielded under the guise of a lawful organization. And where the 
object is to be accomplished by violence, intimidation, and the de- 
straction of property, by coercion and by injury to the public, the 
organization, although formed for an ostensible légal object, is 
diverted to illégal purposes, and is to that extent unlawful. 

Applying the principles of law, as I thus flnd them established, 
to the case in hand as presented by the original pétition for the 
writ, it is clear that the facts charged presented to the court the 
case of an unlawful conspiracy. If it be conceded that the entire 
force of 12,000 men employed upon this railway had the légal right 
to abandon the service in a body, that right must be asserted and 
exercised in good faith. The abandonment of service must be ac- 
tual, not prétentions. The combination cannot be justifled on the 
plea of the lawful exercise of a right when the threatened abandon- 
ment of service is a mère pretext, the real intent and design being 
to cripple the property, and to hinder and prevent the opération of 
the road; and such was the conspiracy declared to the court, — not 
denied, but confessed, by the présent motion. It was a conspiracy 
to compel by intimidation the receivers of the railway arainst their 
wiU to accède to the demands of the conspirators, and, therein 
failing, to cripple this property, and prevent the opération of the 
road, the necessary resuit of which would be to inflict great loss 
upon the public. The conspiracy disclosed was a conspiracy to 
extort, and, failing to extort, to injure; the prétentions exercise 
of the right to abandon service being one of the means to efîect the 
object of the conspiracy. If the right to quit service in a body be 
conceded, the case presented is the ostensible exercise of a lawful 
right, not in good faith, but for an unlawful purpose, to wit, the 
v.eOF.no.e— 52 
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intimidation and oppression of others, and the injury to property 
in tiieir keeping, tending to the préjudice of the public. Such 
a eonspiracy is unlawful. It may also be properly said that the 
conspiracy was as needless as its results would hâve been disas- 
trous. This vast property was in the custody of the court, through 
its receivers. By the schedules which for some years had been in 
force in the opération of this road, as well as by the new schedules 
proposed to be adopted by the receivers, a thorough civil service 
had been established in the management of this railway, recogniz- 
ing by systematic promotion length of service and skillful and 
honest performance of labor. The service contemplated was con- 
tinuons and permanent. No man could be discharged except for 
cause, of which he was to be infonned. The right of a hearing upon 
such charge was secured to him, with right of successive appeals 
to the superior offtcers of the road. The employé, however, had the 
right tô abandon his employment at any time. Thus capital and 
labor co-operated to assure employment, the reward of skill and 
faithfulûess, and protection from discharge from service, except 
for justifiable cause. This operated to render the service efficient, 
conserving the interests of both capital and labor, and advancing 
the public welfare. It was natural, and to be expected, that in con- 
séquence offlnancial disaster there would arise the question of the 
réduction of wages. An employé, deeming himself wronged by the 
action of the receivers in respect thereto, had peaceful remedy. 
The court was at ail times open to him to listen to his complaint, 
and to redress it, if it should appear to be well-founded. Upon such 
application the receivers would be bound to obey the order of the 
court in the premises. The employé, nevertheless, not content with 
the judgment of the court, would hâve the right to abandon his em- 
ployment. The case furnishes, as was suggested by counsel, an 
exceptional instance, where one party to a proceeding in a judicial 
tribunal is bound by the décision and the other is not. There was, 
therefore, neither justification nor excuse for a conspiracy to hinder 
and prevent the opération of this railway, nor necessity for com- 
bination for the assertion of any légal right] But, if there were 
no remedy for the employé except abandonment of service, the law 
will not sanction a conspiracy, the purpose of which is to extort 
from the receivers or from the court concessions which they could 
not properly yield, and, failing to procure them, to hinder and pre- 
vent, by the means declared, the opération of this railway, to the in- 
jury of the trust, and to the oppression of the public. Such was the 
Combination and conspiracy hère disclosed. It was to the préven- 
tion of the injury thus contemplated that this writ was directed. 
Its issuance, in my judgment, is justified by the law. 

The second branch of the motion has référence to the writ of 
injunction issued upon the supplemental pétition of the receivers, 
restraining any combination or conspiracy having for its purpose 
the inauguration of a strike upon the Unes of the railway oper- 
ated by the receivers, and from ordering, advising, or approving, 
by communication or instruction or otherwise, the employés of 
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the receivers to join in a strike. This part of the motion pré- 
sents the issue wliether a strike is lawful, The answer must 
largely dépend upon the proper définition of the term. It has 
been variously deflned. By Worcester, "To cease from work in 
order to extort higher wages as workmen;" by Webster, "To quit 
work in a body, or by combination in order to compel their em- 
ployers to raise their wages;" the Encyclopédie Dictionary, "The 
act of workmen in any trade or branch of industry when they 
leave their work with the object of compelling the master to con- 
cède certain demands made by them, — as an advance of wages, 
the withdrawal of a notice of réduction of wages, a shortening 
of the hours of work, the withdrawal of any obnoxious rule or 
régulation, or the like;" the Impérial Dictionary, "To quit work 
in order to compel an increase or prevent a réduction of wages;" 
the Gentury Dictionary, "To press a claim or demand by coerciTe 
or threatening action of some kind; in common usage, to quit 
work along with others, in order to compel an employer to accède 
to some demand, as for increase of pay, or to protest against 
something, as a réduction of wages; as to strike for higher pay, 
or shorter hours of work." Bouvier deflnes it: "A combined effort 
of workmen to obtain higher wages or other concessions from 
their employers by stopping work at a preconcerted time." The 
définition sanctioned by the court of appeals of New York in 
Eailway Co. v. Bowns, 58 N. Y. 581, and embodied by Mr. 
Anderaon in his Law Dictionary, is: "A combination among 
laborers, or those employed by others, to compel an increase of 
wages, change in the hours of labor, a change in the manner of 
conducting the business of the principal, or to enforce some par- 
ticular policy in the character or the number of men employed, 
or the like." Mr. Black, in his Law Dictionary, deflnes it to 
be: "The act of a party of workmen employed by the same 
master, in stopping work ail together at a preconcerted time, 
and refusing to continue, untU higher wages or shorter time 
or some other concession is granted to them by the employer." 
Whichever définition may be preferred, — and possibly no one of 
them is precisely accurate, — there are running through ail of 
them two controUing ideas: First, by compulsion to extort from 
the employer the concession demanded; second, a cessation of 
labor, but not the abandonment of employment. The stoppage 
of work is designed to be temporary, continuing only until the 
accomplishment of the design, and upon its accomplishment the 
resumption of employment. The cessation of labor is not a bona 
flde dissolution of contractual relations and an abandonment of 
the employment, but is designed as a means of coercion to accom- 
plish the desired resuit. The cessation of labor is prearranged 
by the body of men through their organizations, and is to take 
efEect simultaneously at a stated time, for the purpose of prevent- 
ing the master from continuing his business, and to compel him 
to submit to the dictation of his servants. The définition of the 
term profPered to the court at the argument, recognized by the 
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labOr organizations of the country, was this: "A strike is a con- 
certed cessation of or refusai to work until or unless certain con- 
ditions which obtain or are incident to the terms of the employ- 
ment are changed. The employé déclines to longer work, knowing 
full well that the employer may immediately employ another to 
âU hls place; also knowing tiiat he may or may not be re- 
employed or returned to service. The employer has the option 
of acceding to the demand and returning the old employés to 
service, of employing new men, or of forcing conditions under 
which the old men are glad to return to service under the old 
conditions." This latter définition recognizes the idea of cessation 
of labor, but not an abandonment of employment It suggests that 
the latter may resuit at the option of the master. It does not, 
in tenus, déclare a combination to extort, or to oppress, or to 
interfère in any way with the business of the employer, except 
as injury might resuit as an incident to the cessation of service. 
If the latter be the correct définition of a strike, society has been 
needlessly alarmed. I doubt if, in the light of the history of 
strikes, the child would be reCognized by this baptismal name. One 
who has read the history of the strike at Homestead, with its 
cruel murders and barbarous torture; one who has read of the 
various strikes on raUways, when cars were flred, rails torn up, 
engines demolished, and life destroyed; one who has read of the 
not infrequent smnmoning of the militia by the authorities of the 
state to put down riot and turbulence, — the universal concomitants 
of a strike, — ^would hardly yield assent to the définition suggested 
as even f aintly conveying the true idea of a strike, as known of ail 
men. The only force suggested is the force of inertia, the compul- 
sion wrought by cessation from labor. Such a strike would be a 
harmless aff air, and generally inoperative to effect the end designed. 
It could be availing only by the combination of the entire labor 
force of the country, in the nature of things impracticable. Unless, 
by other coercive measures, the employer is prevented from obtain- 
ing men in the place of those who should cease to work, a strike 
would be a mère weapon of straw. That is well understood by thèse 
organizations. While, according to the définition, the employé 
knows "fuU well that the master may immediately hlre another 
to flU his place," he also knows full weU that that must, at ail odds, 
be prevented if the strike is to be made successful. Consequently 
the organizations provide, as confessed at the argument, for the 
expulsion and social ostracism of ail members of the organizations 
who should not abandon work when the order to strike is given, 
or who should seek to fiU the place of a striking member. Thus 
one of the most effective engines of compulsion is brought to bear 
upon unwiUing members to effect the design of the combination. 
With respect to laborers not members and wUling to work, other 
and not less effective means of intimidation must be and are em- 
ployed in prévention of labor. The history of strikes déclares that 
this intimidation has always taken the shape of threats and personal 
violence. Oonstructive violence has f aUed in large measure to pre- 
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vent the continuance of opération of business by tlie master. 
Naturally, tlierefore, we flnd resort to actual violence, the destruc- 
tion of property, the disabling of railway trains, and the like. 

Of the idéal strike, in the définition proposed at the argument, 
the only criticism to be indulged is that it is idéal, and never 
existed in f act. Undoubtedly, in the absence of restrictive contract, 
workmen hâve a right by concerted action to cease work to procure 
better tenus of service, no compulsion being used except that inci- 
dent to the cessation; subject, however, to the qualification, at 
least with respect to those employments that directly concern the 
public welfare, that reasonable notice of the quitting should be 
given. But such is not the strike of history. The définition sug- 
gested is misleading and prétentions. To my thinking, a much 
more exact définition of a strike is this: A combined effort among 
workmen to compel the master to the concession of a certain de- 
mand, by preventtng the conduct of his business until compliance 
with the demand. The concerted cessation of work is but one of, 
and the least effective of, the means to the end; the intimidation 
of others from engaging in the service, the interférence with, and 
the disabling and destruction of, property, and resort to actual force 
and violence, when requisite to the accomplishment of the end, 
being the other, and more effective, means employed. It is idle to 
talk of a peaceable strike. None such ever occurred. The sug- 
gestion is impeachment of intelligence. From first to last, from 
the earliest recorded strike to that in the state of West Virginia, 
which proceeded simultaneously with the argument of this motion, 
to that at ConnellsvUle, Pa,, occurring as I write, force and turbu- 
lence, violence and outrage, arson and murder, hâve been associated 
with the strike as its natural and inévitable concomitants. No 
strike can be effective without compulsion and force. That compul- 
sion can come only through intimidation. A strike without vio- 
lence would equal the représentation of the tragedy of Hamlet with 
the part of Hamlet omitted. The moment that violence becomes 
an essential part of a scheme, or a necessary means of effecting the 
purpose of a combination, that moment the combination, otherwise 
lawful, becomes illégal. AU combinations to interfère with perfect 
f reedom in the proper management and control of one's lawful busi- 
ness, to dictate the terms upon which such business shall be con- 
ducted, by means of threats or by interférence with property or traf- 
fie or with the lawful employment of others, are within the condemna- 
tion of the law. It has well been said that the wit of man could not 
devise a légal strike, because compulsion is the leading idea of it. 
A strike is essentially a conspiracy to extort by violence; the means 
employed to effect the end being not only the cessation of labor by 
the conspirators, but the necessary prévention of labor by those who 
are willing'to assume their places, and, as a last resort, and in many 
instances an essential élément of success, the disabling and de- 
struction of the property of the master; and so, by intimidation 
and by the compulsion of force, to accomplish the end designed. I 
know of no peaceable strike. I think no strike was ever heard of 
that was or could be successful unaccompanied by intimidation and 
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violence. Ctounsel at the SLVgyment could recall but one which 
he was willing to indorse as peaceable. That was the strike upon 
the Lehigh Valley Eailroad during the year 1893. The history of 
that occurrence does not carry ont the déclaration of coungel. 
There, as I understand, the running of trains was constantly inter- 
fered with, engines and cars disabled and wrècks eaused by the 
violence of the strikers. The président of the company reported 
to his board of directors that the loss to freight and equipment by 
reason of the strike — which continued for less than three weeks — 
was $77^00, of which amount $46,000 was for damage done to loco- 
motives alone. And that strike was not successful, the violence 
being insufficient. The history and legality of strikes has been well 
told by Mr. Justice Brewer, of the suprême court of the United 
States, in an admirable address before the New York Bar Associa- 
tion in January, 1893, in language that should be taken to heart 
by every one who has regard to the safety and peace of society, 
and the protection of our institutions. 

"The common rule," says Mr. Justice Brewer, "as to strikes Is thls: Not 
m'erely do the employés qult the employment, and thus handicap the em- 
ployer in the use of his property, and perhaps in the discharge of dutles 
which he owes to the puhllc, but they also forcibly prevent others from tak- 
ing their places. It Is useless to say that they only advlse; no man Is mls- 
led. When a thousand laborers gather around a rallroad track, and say to 
those Who seek employment that they had better not, and when that advlce 
Is supplemented every llttle while by a terrible assault on one who disregards 
It, every one knows that something more than advlce is intended. It Is 
coercipn, force; It is the effort of the many, by the mare welght of numbers, 
to compel the one to do their biddlng. It is a proceediug outslde of the law. 
In défiance of the law, and In splrlt and effect an attempt to strlp from one 
that has that which of right belongs to hlm,— the fuU and undisturbed use 
and enjoyment of his own. It is not to be wondered at that deeds of vio- 
lence and cruel ty attend such démonstrations as thèse; nor wUl it do to pré- 
tend that the wrongdoers are not the striklng laborers, but lawless strangers 
who gather to look on. Were they strangers who made the history of the 
Homestead sti-lke one of awful horror? Were they women from afar who 
80 maltreated the surrendored guards, or were they the very ones who sought 
to compel the owners of the property to do their biddlng? Even if it be 
true that at such places the lawless will gather, who is responslble for their 
gathering? Weihe, the head of a reputable labor organization, may open 
the door to lawlessness, but Beekman, the anarchist and assassin, wlll be 
the flrst to pass through; and thus it wlU be, always and every where, » * * 
This is the struggle of hrresponsible persons and organizations to control 
labor. It is not in the Interests of liberty; It is not in the interest of indl- 
vidual or parsonal rights. It is an attempt to give to the many a control 
over the few,— a step towards despotism. I/et the movement succeed, let it 
once bei known that the indlvidual is not free to con tract for his Personal 
services, that labor is to be farmed out by organizations, as to-day by the 
Chinese companles, and the nert step will be a direct effort on the part of 
the many to seize the property of the few." 

No word of mine could give added strength to the thought sug- 
gested. The strike has become a serious evU, destructive to prop- 
erty, destructive to individual right, injurious to the conspirators 
themselves, and subversive of republican institutions. Certainly 
no court should give encouragement to any combination thus de- 
structive of the very fàbric of our govemment, tending to the dis- 
ruption of society, and the oblitération of légal and natural rights. 
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Whatever other doctrine may be asserted by reckless agitators, 
it must ever remain tbe duty of the courts, in the protection of 
Society, and in the exécution of the laws of the land, to condemn, 
prevent, and punish ail such unlawful conspiracies and combina- 
tions. Of this duty it waa forcibly said by Judge Baker, of the 
district of Indiana, under like circumstances, in the Lake Erie & 
Western Cases, 61 Fed. 494: 

"It may do for men that are reckless of the welfare of human soclety, who 
care nothing for Its peace and good order, to imperil life, property, and 
liberty, and the perpetulty of our institutions by teaching such doctrines; 
but the judge who tolérâtes It ought to be stripped of his gown, and be 
driven from the sacred temple of justice." 

The wrongs of labor are not to be righted by war upon society, 
by turbulence and disorder, by oppression and force. Such action 
aliénâtes sympathy, and provokes resentment. In this land, only 
by peaceable means in the courts, and through the lawmaking 
power, can wrongs be redressed, and justice be established. Let 
combined labor deal with combined capital, but only in ways sanc- 
tioned by the law. When this lesson is learned, and becomes the 
rule of conduct, labor will acquire in a décade greater privilèges 
and surer protection from wrong than could be extorted by a cen- 
tury of violence. 

By the act of congress of July 2, 1890 (26 Stat. o. 647), every 
combination in restraint of trade or commerce among the several 
States is declared to be illégal. Under this act it was held by 
Judge Speer in Waterhouse v. Corner, 55 Fed. 149, that a strike, 
if it ever was effective, can be so no longer; and this view seems to 
hâve been held by Judge Billings in the case of TJ. S. v. Working- 
men's Amalgamated Council, 54 Fed. 994. On the other hand, 
Judge Putman, in U. S. v. Patterson, 55 Fed. 605, is inclined to the 
view that the statute bas no relation to labor organizations. I do 
not flnd it needf ul to enter into this fleld of discussion, or +,o express 
an opinion upon the subject, being content to rest my conclusion 
upon the grounds discussed. 

One clause of the supplemental injunction bas been characterized 
as whoUy unwarranted. That clause is: "And from ordering, 
recommending, approving, or advising others to quit the service of 
the receivers of the Northern Paciflc Railroad on January 1, 1894, 
or at any other time." In fairness, this clause must be read in the 
light of the statements of the pétition. It was therein asserted to 
the court that the men would not strike unless ordered so to do by 
the executive heads of the national labor organizations, and that 
the men would obey such orders instead of foUowing the direction 
of the court The clause is speciaUy directed to the chiefs of the 
several labor organizations. The use of the words, "order, recom- 
mend, approve, or advise," was to meet the varions forms of ex- 
pression under which by the constitution or by-laws of thèse organ- 
izations the command was cloaked, — as, for instance, in the one 
organization the chief head "advises" a strike, in another he "ap- 
proves" a strike, in another he "recommends" the quitting of em- 
ployment Whatever terms may be employed, the effect is the 
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same. It Is a command wMch may not be disregarded, under pen- 
alty of expulsion from the order and of social ostracism. This 
language was employed to fortify the restraints of tlie other por- 
tions of the writ, and to meet the varions disguises under wMch the 
command is doaked. It was so inserted out of abundant caution, 
that the meaiiing of the court might be clear, that there should 
be no unwarrantable interférence with this property, no intimida- 
tion, no violence, no strike. It was perhaps unnecessary, being 
comprehended within the clause restraining the heads of thèse 
organizations from ordering, recommending, or advising a strike, 
or joinder in a strike. It is said, however, that the clause restrains 
an individual from friendly advice to the employés as a body or 
individually, as to their or his best interest in respect of remaining 
in the service of the receivers. Eead in the light of the pétitions 
upon which the injunction was foTinded, I do not think that such 
construction can be indulged by any fair and impartial mlnd. It 
might be ùsed as a text for a declamatory address to excite the 
passions and préjudices of men, but could not, I thinlî, be suscepti- 
ble of such strained construction by a judicial mind. The language 
of a writ of injunction should, however, be clear and explicit, and, 
if possible, above criticism as to its meaning. Since, therefore, the 
language of this particular phrase may be misconceived, and the 
restraint intended is, in my judgment, comprehended withip the 
other provisions of the writ, the motion in that respect will be 
granted, and the clause strieken from the writ. 
In ail other respects the motion will be denied. 



REYNOLDS et al. v. WATKINS et al. 

(Circuit Court of Appeals, Sixth Circuit. March 6, 1894.) 

No. 115. 

1. Appeal— Adéquate Rkmedt at Law. 

Where the objection that there Is an adéquate remedy at law Is talien for 
the flrst time on appeal, the court Is not obligea to entertain the same, 
where the subject-matter of the suit Is of a class over which a court of 
chancery bas jurisdiction. 

2, Intbrphbtation of Dbed— Pamilt Homb. 

A purchaser of real estate toolî a deed to himself, for the use and beneflt 
of his wife and children, the sole object being to provide a family home. 
He subsequently obtalned a divorce, the decree providing that he should be 
discharged from any apparent trust growlng out of the deed. Hdd, that 
the decree was conclusive that the children were not tenants in common; 
that the beneâcial interest of the wife and children ceased when they left 
the home; and that, therefore, a subséquent sale by the father to pay ofC 
mechanlcs' liens for Improvements, of which sale he obtalned confirmation 
by a chancery court on publication against his children, who were then 
nonreaident minors, dlvested any possible Interest remaining In them, even 
If the publication was defectlve. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

This was a bill in équity, brought by Francis T. Eeynolds, Rowe- 
na Eeynolds, and Aima Eeynolds against Anna N. Watkins and 
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otbers, to assert an alleged interest in certain real estate. There 
was a decree below dismissing the bill, and complainants appeal. 

John D. Little, A. G. Wimbish, W. H. Bogie, and Lewis Skepherd, 
for appellants. 

Clark & Brown, Wlieeler & McDermott, and White & Martin, for 
appellees. 

Before TAPT and LURTON, Circuit Judges, and RICKS, District 
Judge. 

LURTON, Circuit Judge. The complainants are the sole surviv- 
ing chUdren of a marriage between John F. and Elizabeth J. J. 
Reynolds. They claim that, under a certain deed made by one 
Joseph Ruohs in 1869, they hâve an interest in certain valuable 
property situated in the city of Chattanooga, Tenu., and now in the 
adverse possession of the défendants. No question of jurisdiction 
was raised in the circuit court, but it is now, for the flrst time, in- 
sisted that complainants had a plain and adéquate remedy at law, 
and that, therefore, a court of equity wUl not entertain this suit. 
An objection that the remedy at law was plain and adéquate should 
be taJien at the earliest opportunity. Yet neither consent nor nég- 
ligence will confer jurisdiction in equity where none really exists, 
and the court may at any stage of a cause entertain such objection, 
or dismiss a bill mero motu. Yet there are cases where, if the ob- 
jection of want of jurisdiction beeause of an adéquate remedy at 
law be not taken in the circuit court, and be for the first time 
presented upon appeal, this court will not f eel itself obligea to enter- 
tain an objection coming so late, especially if the subject-matter of 
the suit is of a class over which a court of chancery has jurisdiction, 
and it is compétent for the court to grant the relief sought. Reynes 
V. Dumont, 130 U. S. 355, 9 Sup. Ct 486; Kilbourn v, Sunderland, 
130 U. S. 505, 9 Sup. Ct. 594. Looking to the whole of the original 
bill, including the transeripts of two suits in equity involving and 
aflecting the title and interest of complainants, and flled as exhibits 
to the biU, we are of opinion that the interest of the complainants 
was so essentially of an équitable character as to constitute a con- 
troversy over which a court of equity may weU. assume jurisdiction. 
The foundation of the interest asserted by complainants is a deed 
made by Joseph Ruohs and John F. Reynolds, father of complain- 
ants. That deed was in thèse words: 

"In considération of sixteen hundred dollars, of wlilcli sum one thousand 
dollars is pald in hand, and three notes of this date bearlng interest from 
date, each for two hundred dollars,— one due six months after date, and one 
due at twelve months after date, and one due flfteen months after date,— I, 
Joseph Ruohs, hâve this day bargained and sold, and do hereby transfer ànd 
convey, unto John F. Reynolds, in trust, for the sole and excltisive use and 
beneflt of Elizabeth J. J. Reynolds and her children, the foUowing described 
lot or parcel of land in Chattanooga, Hamilton county, Tenn.: Lot number 
twenty-two (22) Oak street, fronting one hundred feet on Oak street, and 
running back, of nniform width, to McCallie street, situate in McOallie's ad- 
dition, and being the lot conveyed to Henry K. White and Elizabeth B. White, 
and conveyed by them to Joseph Ruohs. To hâve and to hold said prop- 
«rty or lot to the sald John F. Reynolds, In trust, for the sole and exclusive 
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use ana' benéflt of the sald EHzabeth J. J. Eeynolds, and hls helrs, forever, 
free from t^e cpntracts and liabilltles of lier présent or any future husband. 
I further cbvènant that I am lawfully selsed of said lot, hâve the rlght to 
convéy It, and that it Is unlncumbered; and I further bind myself to warrant 
and forever défend the title to said lot to the said trustée, forever, agalnst 
the lawjful claims of ail persons whatever. It Is further provlded and stlpu- 
lated that said trustée may sell and convey said lot, for the purpose of chan- 
ging the investment, upon the written request of said E. J. J. Beynolds, and 
a lien is retained upon said lot for the aforesaid' unpaid purchase money. 
"This June 1, 1869. 

"[Seal.] Joseph Ruohs. 

"Attest: 

"J. K. Kuan. 
"D. M. Key." 

The cMdren of Elizabeth Eejnolds, then living, were four in num- 
ber. One died subsequently,— a minor, unmarried, and intestate. 
The other three are the complainants. 

Did Mrs. Eeynolds obtain any légal estate by that deed? What 
were the rights and interests of complainants therennder? Were 
those rights légal or équitable? Did they become tenants in com- 
mon with their mother, as now insisted? Thèse questions, we 
think, were ail answered in a most conclusive way by the chancery 
court of Hamilton county, Ténn., in 1872, Their father in that year 
flled an original bill in equity against their mother, Elizabeth Rey- 
nolds, and against themselves. The object of the bill was to ob- 
tain a divorce from Mrs; Reynolds upon the ground that she had 
abandoned her husbaxtd, home, and family, and was living in adul- 
terous cohabitation with a lover in a distant western state. He also 
sought to hâve the court construe the Ruohs deed, and détermine 
Ma rights and interest thereunder, and the rights and interests of 
Mrs. Eeynolds and her children. He set ont that he had paid the 
entire considération for the conveyance, and had, with the approval 
of his wif e, built on and improved the property as a home and rési- 
dence; that he had personally paid for much of the improvement; 
and that much rëmained unpaid, for which mechanics' and f urnish- 
ers' liens existed. He claimed that the whole arrangement was 
solely for the purpose of providing a home for himself, his wife and 
children, so long as they chose to avail themselves of it, and so long 
as the family relation existed. Publication was duly made for Mrs. 
Reynolds, as a nonresident. Her children, the complainants, were 
regularly served with process, and answered by guardian ad litem. 
Evidence was taken, and upon the hearing the court decreed: (1) 
That the bonds of matrimony were dissolved. (2) As to the rights 
of Mrs. Eeynolds and her children under the Ruohs deed, the court 
said: 

"That éald Elizabeth J. J. Eeynolds never had any real interest In either the 
piu*chase money or the lot; that the whole transaction— the deed and prop- 
erty— hàs- been ail the tlme under the control and power of complainant, and 
that the language in which the deed to said lot is couched was an ex parte ar- 
rangement of cottiplainant, and that the object and purpose of the said deed 
belng so drawn was to provide a family home and résidence for the use and 
enjoymeht of complainant and said Elizabeth J. J. and their children whilst 
the relations of husband and wife, mother and child, and father and child 
existed, and to be so used and enjoyed; and that said Elizabeth J. 3. should 
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not continue to hâve or possess any interest In said property beyond the pe- 
rlod of duratlon of the existence of such relation, and actual use and occu- 
pation of the same as a wife and mother, as aforesaid. And the court being 
o£ opinion that upon tbe abandonment of complainant and lier sald chlldren, 
and elopement In adultery, by said Elizabeth J. J. Reynolds, as hereinbefore 
shown, that the sald Elizabeth J. J. forfelted, or ceased to hâve, any other 
or further interest In sald property, as such conduct, from the proof in the 
cause, terminated the limitation or duration of the said estate in trust for 
her, as appearing on the face of said deed, it is therefore, upon that branch 
of complainant's bill, decreed by the court that the limitation of ail such es- 
tate. In equity or otherwise, as said Elizabeth J. J. Reynolds had or took 
under sald deed of conveyance from Joseph Ruohs, No. 22, in Chatta- 
noofta, Hamilton coimty, Tennessee, on Oak and McCallie streets, executed 
on the Ist day of June, 1869, ceased to exist, and ail such interest is forfelted^ 
and that the apparent relationship of trustée and cestui que trust growing 
ont of said deed be, and the same is hereby, declared at an end, and com- 
plainant denuded and dlscharged of any such apparent trust And it further 
appearing that complainant has Improved said lot by erecting a valuable 
family résidence, at a cost of about three thousand dollars, the said house 
and lot will be used and enjoyed by hlm in such manner, for the beneflt of 
hlmself and said chlldren, as, in hls judgment, hè may décide right and 
proper, without being in any way acconntable or liable to said Elizabeth J. J. 
Reynolds, or any one claiming under her." 

That decree stands unreversed, and is not attacked by the présent 
biU. With respect to that decree the contention of complainants, in 
their pleadings, is that it "does not purport to divest and vest title 
in said property, excepting as to the interest of said Elizabeth J. J. 
Eeynolds, nor does it purport to construe or reform said deed in 
any way, or in any manner alter or disturb the interests in said 
property, as acquired thereunder by said chUdren." To this we can- 
not agrée. The court did construe the deed. It could only dé- 
clare the extinguisliment of Mrs. Reynold's interest thereunder by 
construing the légal and équitable rights of the beneficiaries. Look- 
ing to the circumstances under which that conveyance was made; 
and looking to the language in which the purposes of the convey- 
ance were declared, the court held that "the object and purpose of 
the deed was to provide a family home * * * for the use and 
enjoyment of the said Elizabeth and their chlldren whilst the rela- 
tionship of husband and wife, mother and child, and father and 
child existed, and to be so used and enjoyed." This being the pur- 
pose of the deed, the court held that Mrs. Reynolds' rights and inter- 
est had terminated by the abandonment of the home, and of her 
relations to the family, and had thereby ceased to havé any interest 
or rights under the deed. In view of this, the court further decreed 
"that the apparent relation of trustée and cestui que trust, grow- 
ing out of said deed, be, and the same is hereby, declared at an end, 
and complainant denuded and dlscharged of any such apparent 
trust." If that decree settled anything, it was that Mrs. Eeynolds 
and her children were not tenants in common under the Euohs deed. 
Whatever their rights, they were not légal rights, and their estate 
not a légal estate. After that decree, it was no longer essential that 
Mrs. Reynolds should join her husband in a conveyance, or that his 
conveyance should be upon her request. It was, in substance, a case 
where a father bought property, and took a deed to himself for the 
ose and beneflt of his wife and children, the sole object being to 
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provide a famUy home. If the conveyaiice had been to Mrs. Rey- 
nolds, with, the same purposes declaréd in favor of her cliildren, 
tte cWldren would, under the well-settled law of Tennessee, hâve ac- 
quired no légal interest The case of Moore v. Sinunons, 2 Head, 
545, is in point. That was a case of a deed by a father of property 
to a trustée for the use and benefit of several daughters of the 
grantor. With regard to one of them (Mrs. Simmons), the convey- 
ance recited that l3ie trustée was to hold the property "for the sole 
and proper use of Sally Sinunons and her children, * * • not 
to be subject to the control or debts of any other person, either her 
husband or otherwise; the same being intended to be held in trust 
by said trustées for the use and beneflt of the children of the said 
Simpson Shaw [grantor and father of Sally Siromons] and their 
heirs." A créditer of one of the children of Sally Simmons sought 
to subject the supposed interest of such child to the payment of his 
debt, claiming that the mother and children were tenants in com- 
mon, in reality. The court said: 

"We think this construction, though plausible, cannât be malntalned. Tak- 
ing the whole instrument together, and in view of the considérations by 
which it was prompted, we entertaln no doubt but that the intention was to 
give the entir© estate to the daughter, to her separate use, by which she 
would be enabled to support herself and children, as a family. If that were 
not so, but a joint interest was vested in the children, the object intended 
could be défeated by any créditer of the children, as is now attempted. If 
he intended to give the property to the latter, would he not hâve protected It 
in th^m, as he did that of their mother against creditors? Surely, the same 
reason eiisted for doing so. Another absurd- conséquence, subversive of the 
apparent intention, would resuit from that construction: If any interest 
passed to the children, it must be a présent one, and, as such, might be de- 
manded by a guardian, or by any child on coming of âge, or marrying, with 
an account, perhaps, and thus defeat the prominent object, of keeplng ail 
, together for the support of the family, as a unit" 

In the case under considération there was no direct conveyance 
of the title to the wife and children, nor, under the construction put 
on the deed in Moore v. Simmons, was the légal title chargea with 
a trust in their favor, in such way as to vest any interest in the 
corpus, either in praesenti or in remainder. It fell directly under 
cases of the class in which the légal title vests in the grantee sub- 
ject to a participation by the wife and children in the use and en- 
joyment of the premises as a home, whUe members of the family, 
in the grantee's lifetime. Allen v. Westbrook, 16 Lea, 255, and 
Bunch V. Hardy, 3 Lea, 549, are cases of trusts of like character, in 
which a like construction was reached. Eeading the decree of 1872 
in the light of thèse Tennessee cases, it is plain that the chancelier 
was of opinion that the légal title was in John F. Reynolds, subject 
to a participation by wife and children in the enjoyment of the 
property as a family home so long as he should live, and so long as 
they continned to be members of the family. In this view, the bén- 
éficiai interest of the wife ceased when she became forisfamiliated-, 
and the interest of the children ceased when they departed from 
under the parental roof, and, in any event, upon the death of the 
grantee, in whom was the légal title. Whether that decree was 
erroneous in the matter of the construction placed upon the Ruohs 
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deed is now a matter of no practical interest. The decree stands 
unrerersed, and is conclusive upon complainants, they having been 
parties to tke cause. Subséquent to that decree, suits were brought, 
charging the property, under mechanics' liens for Improvements put 
thereon by John F. Keynolds. Under decree obtained, the property 
was exposed to sale, and bid in by one J. C. Woodruff, for the ben- 
eflt of John P. Reynolds. To meet thèse claims, Eeynolds sold the 
property to William Hewitt, under whom défendants claim. Rey- 
nolds nwide to Hewitt a bond conditioned to make deed by a day 
named, Thereafter, Reynolds, under légal advice, sought to hâve 
this sale by him conflnned by the state chancery court. For this 
purpose he flled his original bill, in which he set ont the f acts as to 
the flrst suit, in which the deed to himself f rom Ruohs had been con- 
strued, and the subséquent facts, as above detailed. The bUl then 
recited that: "It may be, and he is advised that he could, under 
said decree, and facts surrounding the case, sell said property, and 
pass a good title. ♦ ♦ * But that he is further advised that it is 
more sale and proper to report his said sale, • ♦ • and hâve 
the same sanctioned and approved, * ♦ ♦ and direction given 
touching the proceeds of sale, as right and justice may require." 

To that bill the purchaser, William Hewitt, was made a party de- 
fendant by actual service of process. The complainaiats in the prés- 
ent suit were also made parties défendant by publication, they being 
then nonresidents of the state, and minors. The regularity and 
validity of this publication is the principal matter of contention 
presented by the présent bill, and has been the occasion of able and 
elaborate argument upon each side. A giiardian ad litem was ap- 
pointed, who answered and defended for the minors thus made de- 
fendants. Proof was taken. TJpon final hearing the court ratified 
and conflrmed the sale made to Hewitt, and divested ail title and 
interest out of the complainant, John F. Reynolds, and ont of the de- 
fendants, thé children of his former wife, Elizabeth J. J. Reynolds, 
(they being the complainants in the présent case), and vested title 
in the purchaser, "William Hewitt, his heirs and assigns, forever." 
Hewitt took possession in 1874, and has since sold and conveyed to 
the défendants now before the court. That two of the complainants 
are barred by the Tennessee statute of limitation of seven years is 
not seriously disputed. Complainant Francis T. Reynolds is now 32 
years of âge, and complainant Eowena is 29. Section 3461, Code 
Tenu (Mill & V. Ed.), bars ail rights of action for the recovery of 
any interest in real estate, légal or équitable, unless suit shall be 
brought within seven years after adverse possession. By section 
3451 the rights of minors are saved, by extending to them a right of 
action for three years after removal of such disability. This suit 
has not been brought within the time allowed for persons laboring 
under the disability of nouage at time adverse possession begun. 
Complainant Aima was only 23 when this bill was flled. She is, 
consequently, not barred. If it be assumed that the right of com- 
plainant Aima to participate, after the decree of 1872, in the use 
and enjoyment of this home, so long as she continued a member of 
the family, existed, yet that right was lost by the sale and convey- 
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ance of tàe property to meet liabilities charged apon It in improve- 
ments. If her father had made a sale for the purpose 6f paying off 
thèse liàMlities, or to make a reinvéstment, his deed wonld hâve car- 
ried a perfect fee, discharged from, and unaffected by, any trust 
in her behalf. If we treat the decree of 1874 as Toid and inopera- 
tive, as to her, for defective publication, or any other cause, still it 
woidd stand as a valid decree, as between John P. Reynolds and 
William Hewitt The latter was regularly a party défendant He 
was not an indispensable party, but he was a proper party, in view 
of his purchase from Reynolds, and the assignment to him of Wood- 
rufPs bid. The decree, as between them, operated to divest title 
out of John F. Reynolds, and to vest it in William Hewitt. He was 
not, in equity, charged with any duty as to the reinvestment of the 
surplus of purchase money after paying off the lien debts. The 
remedy as to this surplus, if any they hâve, is against their father, 
ànd not against the property, ùpon which no lien resta after pay- 
ment of the purchase money, The resuit is that it is unnecessary 
to consider the many interesting questions which were discussed, 
involving the validity of the decree conflrming the sale to Hewitt 
The decree of the circuit court must, upon the grounds we hâve 
stated, be affirmed. 



STMMES et al. t. UNION TEUST CO. OF NEW YORK et al. 

(Circuit Court, D. Nevada. Karcb 6, 1894.) 

Na 627. 

L COBPOBATIONB— TkUSTKES— BbBAOH OF TRtJST— FOKBCLOSUBH OF MOST8AOR 

— Abbbbsment op Stock. 

The fallure of the trustée» o( a corporation to levy an assessment on- 
the stock for the purpose of paying a mortgage, and thereby preventlng 
a foreclosure and rerarganlzatlon, and a conséquent extingulshment of the 
Interest of the nonassenting stockholders, is not such neglect of duty as 
will enable dissentiug stockholders to overturn the reorganizatlon after 
It Is accompllshed; It appearing that the shares, on their face, purport to 
be unassessable, that the trustées are advlsed by compétent attomeys 
that an assessment would be of doubtful legality, and that, if made, It 
would work injustice to many stockholders wbo bave prevlously pald In 
money nnder a dlfCeraat plan. 

2. Bamb— Rkoeoanization— DissKNTiNO Stockholders. 

Under equity rule 94, one wbo purchases shares of stock In a corpora^ 
tlon aft« a plan of reorganizatlon has been adopted and partially car- 
ried out is not In a position to maintain a suit to set the same aside on 
the ground of fraud and neglect of duty by Its trustées and othCT parties. 

& Samb-^Estoppel. 

Stockholders who hâve had full knowledge of a plan of reorganizatlon, 
and hâve given It their approval, and subscribed to its provisions In re- 
spect of part of the stock owned by them, are estopped, after the reor- 
ganizatlon is complète, to maintain a suit, as owners of the stock on 
which they did not subscrlbe, to overthrow the same on the grotmd of 
fraud and consplracy. 

1 Samj;— Fraud— CoNSTsncTivB Trusts. 

Aets of the président and trustées of a corporation In promotlng a plan 
of reorganizatlon whereby a hostile foreclosure, which would extlnguisb 
the interest of ail stockholders, Is prevented, and a friendly foreclosure 
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Bubstltuted, whlch préserves to the subscribing stockholders an Interest 
In the property, are not constructlvely fraudulent, and give rlse to no 
constructive trust lu fayor of the old organlzatlon, when there Is no ac- 
tual fraudulent intent, and ail parties interested are consulted, and ail 
reasonable notice given to the widely-scattered stockholders; and this is 
true although a large Personal profit, tn the shape of a contingent fee, 
accrues to the président of the corporation, who is the principal pro- 
moter of the plan of reorganization. 

This is a suit in equity, brought by three stockholders of the 
Sutro Tiinnel Company, a California corporation, viz.: Frank J, 
gymmes, as owner of 5,000 shares of stock; Joseph Aron, as owner 
of 10,000 shares; and F. H. Wheelan, as the owner of 250 shares, 
— suing for themselves and other stockliolders of said corporation, 
^against the Union Trust Company, a New York corporation, the 
Comstock Tunnel Company, a New York corporation; the Sutro 
Tunnel Company, a California corporation, Théodore Sutro, and 28 
other individuals, comprising, respectively, (1) the trustées of the 
Sutro Tunnel Company; (2) the members of the executive com- 
mittee of stockholders in New York; (3) the members of the reor- 
ganization committee of stockholders in New York; (4) the indi- 
viduals and flrms who signed what is known as the "syndicat* 
agreement." 

The bill, among other things, charges fraud, conspiracy, and a violation of 
trust and confidence upon the part of the offlcers and trustées of the Sutro 
Tunnel Company, with other respondents, to defraud said corporation and 
its stockholders of their légal rights. The pleadings are too lengthy to at- 
tempt any detailed statement of the various allégations contained therein. 
The contest arises out of the transactions carrled on by the respondents in 
their efforts to procure a settlement and adjustment of a foreclosure suit 
brought by McCalmont Bros. & Co. against the Sutro Tunnel Company, 
and the final action taken in regard thereto, the précise nature of which will 
sufilciently appear from the facts hereinafter stated. The gênerai character 
of the suit wiU be understood by quoting slmply the prayer of the bill, which 
contains forty spécifie allégations, and one gênerai averment in the answer. 

The prayer of the bUl is: "To the end, therefore, that the said défendants 
may answer (but not under oath, such oath being hereby expressly waived, 
according to the practice of this com-t) ail and singular the premises, and that 
a full accounting may be had in equity of ail the Indebtedness of the said 
Sutro Tunnel Company, and fully of ail receipts and expenditures, débits and 
crédits, which ought in equity to be consldered upon such accounting; and 
that the said Union Trust Company be adjudged by the decree of this court 
to hâve procured the légal title to the property of said Sutro Tunnel Company 
in fraud of the rights of thèse complainants and of the said Sutro Tunnel 
Company; and that the conveyance thereof to said Union Trust Company 
be adjudged to be a cloud upon the title of said Sutro Tunnel Company to 
Its property and franchises, which ought in equity to beremoved; and that the 
said Union Trust Company or the said Comstock Tunnel Company holds the 
said conveyance and title as the constructlve trustée of said Sutro Tunnel 
Company, and as being in equity a mortgage to seeure the payment of the 
just indebtedness of said Sutro Tunnel Company, to be ascertalned upon the 
said accounting, and to be evidenced by bonds of the said Suti-o Tunnel Com- 
pany, to be issued in accordance with the terms of said agreement of Novem- 
ber, 1887; and that thèse complainants and other stockholders of said Sutro 
Tunnel Company who hâve not subscribed to said bonds be adjudged to re- 
tain and hold ail their rights as stockholders of said Sutro Tunnel Company 
In the property thereof, subject to the payment of said indebtedness secured 
by the said mortgage; and that the said Union Trust Company or the said 
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Comstock Tunnel Company, or ëlther of them, who may hold the légal titlë to 
the property of sald Sutro Tunnel Company, be decreed to reeonrey thè saine 
to the Sutro Tunnel Company; and that the trustées of sald Sutro Tuniiel 
Company be ordered to Issue the bonds Of said company and a new mortgage 
upon ItJS property, as provided by the terms of said agreement of Noveinber, 
1887; and that If the sald Union Trust Company has not conveyed the said 
property to the sald Comstock Tunnel Company, that It be enjoined from so 
conveying the same pending this suit; and that It be partlcularly restralned 
from paying out of the proceeds or income of said Sutro Tunnel property or 
franchises the sum of $100,000, or any other sum, to Théodore Sutro, or 
from paying therefrom any part of the sums agreed to be paid by the mem- 
bers of sald syndicate, either to theroselves or others, as commissions or 
compensation under the terms of sald syndicate agreement; and that said 
Union Trust Company be further restralned from enforcing Its judgment for 
a deflciency agaJnst sald Sutro Tunnel Company, or any part thereof ; and 
that your orators may recover their costs herein expended against aU of the 
défendants herein, and may hâve such further or other relief as the clrcum- 
Btances of this case may requlre, and as to thIs honorable court, sltting as 
a court of equlty, shall seem meet and agreeable to equity and good con- 
science." 

The answer of the Union Trust Company and ail other respondents served 
with process, except the Sutro Tunnel Company, contains 75 allégations of 
admissions and déniais, one of which Is hère Quoted: "And, further answer- 
ing, thèse défendants deny, and each dénies, that the complainants, or any 
of them, are entitled to any reUef whatsoever, in this or any com-t whatso- 
ever, in the premises, and say: That complainants, and each of them, had 
full knowledge and notice of ail of the transactions in this answer set forth, 
and of Oie Intention to consummate them at the tlme and before any of sald 
transalctions occurred. That the sald complainants, and each of them, had 
full and ample opportunlty to subscribe for the sald bonds, and had the same 
opportunity to subscribe therefor that the stockholders of'sald Sutro Tun- 
nel Company who did subscribe therefor had; and that nelther thèse com- 
plainants, nor any of them, nor any of the stockholders of said Sutro Tunnel 
Company who did not subscribe to the sald bonds, made or attempted to 
make any objection, or took or attempted to take any exception to any of the 
acts or transactions herein set forth; and that nelther thèse complainants, 
nor any of them, nor any of the stockholders of sald Sutro Tunnel Company 
who did not subscribe for the said bonds, ought In equlty, or otherwise, now 
to be permitted tomake any objection or to take any exception thereto, or In 
any way to affect or Invalldate the said acts and transactions; and that th» 
sald complainants, and each of them, and ail of the stockholders of the said 
Sutro Tunnel Company, whether they subscribed to the said bonds or not, 
had at ail times full and free access to ail of the books papers, instruments, 
and records of sald Sutro Tunnel Company, among whlch were Included full 
minutes of ail proceedings of its board of trustées, entered at the time of 
such proceedings, and the orlglnals or true copies of the said syndicate agree- 
ment, and ail papers pertalnlng thereto, flled among said records on or about 
sald August 10, 1888, when said syndicate agreement was approved as afore- 
sald and showlng. In détail, ail of the transactions in this answer set forth, 
In so far as they had any relation to the sald Sutro Tunnel Company or its 
stockholders as such; and that the said trustées of said Sutro Tunnel Com- 
pany, and the offlcers thereof, and each of them, and partlcularly the sald 
Théodore Sutro, and also the members of sald executive and reorganlzation 
committees, were at ail times ready and willing to give to any and aU of the 
stockholders of tiie said Sutro Tunnel Company any and aU Information in 
the premises that they, or any of them, might désire, and did so whenever 
thereto requested. That ail the transactions and acts of the trustées of sald 
Sutro Tunnel Company In this answer set forth were had and done In good 
faith, and In the exercise of the best judgment and discrétion of said trustées 
and of the offlcers of sald company; and that sald acts and transactions were 
the only feaslble and possible means whereby the property of sald Sutro 
Tunnel Company could at ail be saved in the interest of any of the stoclihold- 
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ers of sald Sutro Tunnel Company whatsoever, and by which the fore- 
closnre In the sole Interest of said McCalmont Brothers & Company, whieh 
would hâve resulted In the exclusion of every shareholder of the Sutro Tunnel 
Company, could be prevented; and that a large majority of the stockholders 
of sald Sutro Tunnel Company having corne forward, together with said 
syndlcate, and having, by their own efforts, and with their own funds, 
purchased the said McCalmont mortgage, It would not be just nor fair nor 
équitable that the stockholders of said Sutro Timnel Company who failed or 
refused to come forward or to join in the said efforts or to advance any part 
of said money (the many notices, requests, and appeals on the part of said 
Théodore Sutro and the trustées of said Sutro Tunnel Company and sald 
executive and reorganizatloo commlttees, extending over a period of more 
than eighteen months, hereinbefore set forth, to the contrary notwlthstand- 
Ing), should share in the beneflts resultlng f rom the purchase of said mort- 
gage and the success of said reorganization." 

The Sutro Tunnel Company filed a separate answer by Pelham W. Ames, 
eecretary. 

If difflcult to make a condensed statement of the pleadings, covering 182 
pages of printed matter, wlthin the limita of an ordinary opinion, what shall 
be said of the facts when the testimony, independent of exhibits of almost 
equal length, consists of about 6,000 tjpe-written pages and the printed 
briefs of counsel over 800 pages? The case cannot be thoroughly understood 
■without fuU knowledge of aU the conditions and causes which led to the acts 
of parties of which complaint is made. The order in which the transactions 
occurred is important in deterpiining whether the acts were consistent with 
fair dealing, or whether the transactions which took place, and the conduct 
of the parties, were fraudulent in fact, or constitute what is known as "con- 
structive fraud." The importance of ail the questions involved in the case, 
and the thoroughness with which they bave been argued, demand from the 
coiu-t more than an ordinary statement A complète statement of the facts 
is not essential, but a skeleton history, in chronological order, will hère be 
given. 

The Sutro Tunnel Company, at the time of the transactions involved in 
thls suit, consisted of 2,000,000 shares of stock of the par value of $10 per 
ehare. On the 4th of January, 187T, it executed a mortgage or trust deed 
upon its property sltuate in Storey county, Nev., to McCalmont Bros. & Co., 
of London, Bngland, to secure the payment, on the Ist of January, 1881, of 
the sum of $124,321.10, for which amount it was then indebted, and for ail 
further advances that might thereafter be made, with interest thereon at 
12 per cent, per annum, payable semiannuaUy. Further advances were from 
time to time made, and on the 28th of March, 1878, the amount due aggre- 
gated the sum of $433,965.10. A supplemental agreement was then made, 
whereby the Sutro Tunnel Company agreed toi pay said snm and ail further 
advances that might be made, with interest, on January 1, 1891; the interest 
to be paid in half-yearly payments, and, if not so paid, the principal and in- 
terest to become immediately due. On March 28, 1886, a bill was flled in 
this court for the foreclosure of said mortgage. A receiver of the mortgaged 
property was appointed, and the suit was pending untll October 1, 1888, 
when a decree of foreclosure was entered as of August 13, 1888, for $1,420,- 
209.46, and costs of suit, taxed at $2,075. 

At the time of the commencement, and during the pendency, of the suit, 
It was the gênerai understanding of the stockholders, trustées, offlcers, and 
attorneys of the corporation that there was no légal défense that could be 
interposed to the suit. Many efCorts were made to postpone and delay the 
time of trial, and divers and sundry attemptsi were unsuccessfully made to 
prociu-e a compromise, settlement, or amicable adjustment of the suit upon 
such terms and conditions as would bave enabled the corporation to save its 
property. It Is charged in the bill that Théodore Sutro, when président of, 
and attomey for, the Sutro Tunnel Company, in utter disregard of his duty 
to the corporation and to Its stockholders, entered into an agreement with 
certain of the other respondents to bring about a sale and transfer of the 
property of the Sutro Tunnel Company to the Union Trust Company, to be 
held by it for the beneflt of a large number of the stockholders of the Sutro 
v.60F.no.6— 53 
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'^anDel Company and a few outslde parties; that thls agreement was carried 
out; that In conaiaeration of such agreement he recelved a large pecuniary 
considération, which he concealed from the trustées and stoclîholders of the 
Sutro Tunnel Company. 

The alie^ed fraudulent acts of Sutro constltute the foundation on which 
thls suit Is based. It Is therefore Important to aseertain how he became 
connected wlth the. transaction s, and what he did in relatlott to the varions 
plans that were derlsed for the purpose of ralslng money to meet the de- 
mands of the McCalmont mortgage. Hls flrst appearance was In consulta- 
tion as an. attOTney with respondents Thayer and Baltzer and one other 
stockholder, who called upon hlm shortly aftar the commencement of the 
foreclosure Suit to afacertaln If anythlng could be done to save the property 
of the corporation. He promlsed to look into the matter, and In the fall of 
1886 Informed them that he could not undertake to do anythlng In the matter 
wlthout spécifie authorlty and a direct understandlng as to his compensation. 
On the 18th of December, 1886, respondents Thayer, Baltzer, Stïirsberg, 
Palmer, and Lowengard, and other stockholders, representlng 65,360 shares 
of the Sutro Tunnel Company, unlted In signing a letter to Mr. Sutro, re- 
quesUng hlm to act as tbeir attorney, and, If possible, to obtaln an extension 
of time for tbem to Intervene In the foreclosm-e suit, agreeing, If he was 
Buccessful, to pay hlm a reasonable compensation for hls services. An ad- 
vertisement was thereafter publlshed in seventeen New York, three Boston, 
two Philadelpbla, one Baltimore, and one Chicago daily papers, from the 
8th to the 12tb of January, 1887, as follows: 

"Sutro Tunnel Company. Preparatory steps having been taken towards 
savlng the stock of the Sutro Tunnel Company from extinction by the pend- 
Ing foreclosure proceedlhgs agalnst sald company, ail those owning or con- 
trolUng stoc^ thérelû are iiivlted to attend a meeting to be held at the office 
of the Farmers' Loan and Trust Co., No. 20 William St., New York City, at 
12 o'clock nooh On Wednesday, the 12th inst, to devise means for concerted 
action. A fuU attendance is of the greatest Importance. 

"Committee of Stockholders. 

"New York, Jan. 8, 1887." 

At thls meeting, which for convenlence, after due notice, was held at Mr, 
Baltzer's office, a gênerai committee of stockholders, conslstlng of Baltzer, 
Thayer, and Lowengard, was appolnted, wlth full power to act, and 
Théodore Sutro was retalned as attorney for the stockholders. A pétition 
for Intervention was drawn up, which, in substance, avers that McCalmont 
Bros. & Co. controUed a majorlty of the stock of the Sutro Tunnel Company, 
and elected a majorlty of the trustées, who are under their control; that 
sald trustées hâve ostenslbly undertaken to défend the foreclosure suit, and 
bave ffied an answ^ conslstlng only of gênerai déniais; that affirmative 
and meritorioua défenses exlst In favor of petltloners which bave not been 
set up; that the défense to the suit is not being conducted In good falth; 
that there Is great danger that the rights of petltloners will not be ade- 
quately protected or malntained, etc. Thls pétition was signed by stockhold- 
ers representlng 165,000 shares of stock, and was flled in thls court on Jan- 
uary 31, 1887. Mr. Samuel M. Wilson and respondent Edmund Tauszky were 
retalned with Mr. Sutro, and argued in favor of the intervention on Feb- 
ruary 10, 1887, and obtained leave of the court to bave until March 2d to 
ffie their closlng briefs. On the 15th of February the board of trustées of 
the Sutro Tunnel Company met and adopted the foUowlng resolutions: "Re- 
solved, that It is the désire and Intention of thls board to glve to the stock- 
holders of thls company every faclUty for defending the action now pendlng 
for the foreclosure of the mortgage held by Messrs. McCalmont Bros. & 
Oo., and to that end to consent to the Intervention of certain stockholders 
who hâve petitioned the comrt to be allowed to do so, and that the attorney 
of the corporation be advised of tbis resolution of thls board. Resolved, 
that 8. committee of two members of this board, to be appolnted by the 
chair, be authorized and directed to inform the attorneys of the, stockholders 
who hâve petitioned to be allowed to Intervene In sald action that the board 
Is willing to assist them in every proper way to présent any défense whieh 
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tliey may' désire to màke to snch action." TwO days thereafter thèse reso- 
lutions wer© resclnded, and otiers adopted, denying that a majorlty of the 
board were under the control of the McCalmonts and declaring that the 
trustées wished to protect the rights of ail the stockholders, and authorized 
the attorney of the corporation to consent to the intervention, and invite the 
attorneys for the stockholders to assist him in def ending the f oreclosure 
suit On the 24th of February, Sutro left New York, and arrived in San 
Francisco March 2d. He immedlately took active steps in endeavoring to 
secure sufflcient proxies to enable him to control the élection of the board of 
trustées at the annual meeting of the stockholders, to be held March llth. 
He met with much difflculty in obtaining the consent of men to serve as 
trustées, the reason assigned for refusai being that the corporation was 
wholly Insolvent. The annual meeting was adjoumed until March 28th. 
At the adjoumed meeting, 1,398,829 shaxes of stock were represented. Of 
this number, Mr. Sutro and Mr. Tauszky had proxies for 1,023,734 shares, 
and Mr. Haven, the attorney for the corporation and for the receiver, had 
369,500 shares. Five trustées were elected on the proxies held by Sutro 
and Tauszky, viz.: Moritz Meyer, Frederick Roedig, M. S. Wilson, David 
Cahn, and John Landers, and William Johns, the receiver, and Pelham W. 
Ames, on the proxies controUed by Haven. Certain amendments to the 
by-laws were proposed and carried. A branch office was established In 
the City of New York. The offices of assistant secretary and attorney and 
counselor for the corporation were created, and an order passed for holding 
monthly meetings of the board of trustées. The foUowing, among other, 
offlcers of the corporation were elected at a meeting held March 30tli: 
Moritz Meyer, président; Pelham W. Ames, secretary; H. H. Thayer, as- 
sistant secretary, New York; Théodore Sutro, attorney and counselor; 
Union Trust Company of New York, registrars of stock in New York. Mr. 
Sutro was présent at this meeting, and stated that he did not expect to be 
fully remunerated at once; that he was willing to accept a contingent fee; 
that if he should be successful he anticipated a reasonable compensation in 
the future, but he thought he should be allowed a reasonable sum for ex- 
penses. It was then voted that he should hâve the sum of $1,000, and 
should receive $400 per month on account fromi April 1, 1887. The question 
of his ultimate compensation was discussed by the board, but It was deemed 
advisable not to make any agreement of record at that time. On the 26th 
of April a written agreement was entered Into by four of the trustées, viz. 
Meyer, Landers, Wilson, and Roedig, as parties of the flrst part, and Théodore 
Sutro, party of the second part, which, after reciting at length the exlstlng 
condition of the afCairs of the Sutro Tunnel Company, contained the foUowing 
covenants: "First The said party of the second part hereby promises and 
agrées to dévote ail his time, energy, and attention to the Interests of said 
Company ànd of its stockholders, both in his capacity as attorney and coun- 
selor of the Company and as its gênerai adviser, and also as its agent and 
représentative in endeavoring to secure the said contemplated loan with a 
View of extricating the company from its présent légal complications and 
flnancial embarrassment and for said purposes to spend his time either in 
New York, CaJlfornia, Nevada, or elsewhere, as circumstances may require. 
Second. The said parties of the flrst part hereby promise, agrée, and under- 
take, on behalf of said company, that in case said party of the second part 
shall be finally successful in settling the said foreclosure suit, or in obtaining 
a discontinuance thereof, or a final ad.1udication thereof in favor of said 
company, the said company shall, by vote of the said parties of the flrst 
part as trustées thereof, pay to the said party of the second part, for and 
as his compensation, a sum of money équivalent to five cents a share on the 
capital stock of said company, consisting of two million shares, namely, 
the sum of one hundred thousand dollars, less whatever sum or sums may 
tn the mean time be allowed or paid to said party of the second part on 
account of his said services. Nothing herein shall be construed so as to 
make the undersigned individually liable in any respect, the covenants and 
promises aforesaid being made only in thelr character as trustées of such 
company." 
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The other trustées had full knowledge o( thls agreement, and eaeh ad- 
mltted that the amount named was reasonable, but for Personal reasons, 
then satlsfactorlly explained, declined to slgn It. At a meeting of the 
board held April 27th the trustées ratifled the acts of Sutro In employlng 
Messrs. Wllson and Tauszky as attorneys. They also passëd the foUowlng 
résolution: "Whereas, thls board deems It neeessary that thls company 
should taie immédiate measures to ralse a sum of money, not exceeding 
$2,000,000, in order to place thls company upon at sound flnancial basis, 
and for iSxe purpose of developing its property and gênerai interests, and 
as it may be advlsable for the company to issue mortgage bonds for said 
purpose, inow, therefore, resolved, that Théodore Sutro be appointée! the 
true and lawful attomey in fact for this company, for it, and in its name 
and steadi to contract for the issuance of coupon or other bonds of said 
corporation in a sum not exceeding $2,009,000, and at a rate of interest not 
exceeding. six per cent, per annum, to be secm-ed by mortgiige upon ail Its 
lands and other propertles of every kind for a time not exceeding thirty 
years, and upon such terms and conditions as he shall deem to be for the 
bcst interests of thé corporation, and to enter into, on behalf of the corpora- 
tion, and as its act and deed, ail agreements and contracts which may be 
neeessary or advlsable In the premises," — ^and authorize the président and 
secretary to exécute a power of attorney authorizing Sutro to act for the 
corporation* as requested by Mr. Sutro. Sutro was voted $2,500 to enable 
him to proceed under the power of attomey. Dining Sutro's stay in Cali- 
fornia he was diligent and zealous In his efforts to procure an extension of 
time to appear and défend the McCalmont suit, and had numerous con- 
sultations with opposing eounsel on that subject, and discussed the proba- 
bilities of flnally agreeing upon an amicable settlement of the suit He 
also secured the aid of Mr. Ames, the secretary of the corporation, to try and 
brlng about the desired results. Telegrams were sent to parties in New 
ïorli and London, but ail lils efforts proved unavailing. On the 21st of 
March the court denied leave to stoclsholders to intervene. The case was 
to be tried April 4th. At that time Mr. Sutro appeared and obtained leave 
to amend the answer, and an extension of time was given for the taking of 
additional évidence. An order was also made, by consent, that the re- 
ceiver should pay to the McOalmonts the amount of money in his hands, 
less the ,sum of $25,000, and to pay each month thereafter the net amount of 
the receiptsy without préjudice to the défense in said suit. Oontinued 
efforts wçre. niade to bring about a settlement Sutro wrote lettei-s to 
Alexander & Green, the eounsel who had full charge and control of the case 
for the McCalmonts. Thèse negotiations, letters, and telegrams continued 
for several months. On Tuly 6, 1887, Mr. Sutro received a reply from 
Alexander & Green, as foUows: "In answer to your letter to us, dated May 
21, 1887, we beg to say that the complainants are willing to' accept the 
foUowing proposition made by you on behalf of your client, the Sutro 
Tunnel Company, the défendant herein, namely: That the tunnel company 
pay in cash, before the Ist day of January, 1888, the entire amount of the 
principal of the advances made by the complainants, together with interest 
thereon from the respective dates of each advance at and after the rate of 6 
per cent until the time of payment, less such sums as hâve already been pald, 
or may hereafter be paid, over by the receiver under the order of the court 
dated April 4, 1887, to the complainants herein; and that the cause shall 
continue iminterruptedly in its regular order, except that the actual trial of 
the cause and the Issues therein shall not be moved at any term prier to 
January, 1888; and that if the company shall fail to pay the amount of the 
principal of the advances of the complainants, with interest at 6 per cent, 
less any déductions from the amount paid by the receiver, as aforesaid, on 
or before January 1, 1888, our clients shall be released from their aecept- 
ance of the proposition of settlement, and the stipulation signed in this 
cause shall become immediately nuU and void; and upon the further 
understanding that, In case of your f allure to carry out the proposed settle- 
ment, the rights of the complainants shall not in any way be prejudiced, 
nor tiieir standing in the litigation in any way affected, by reason of their 
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haTlng acceptée your proposition, or by reason of the slgning of the stipula- 
tion herein." 

The substance of thls agreement was telegraphed to the board of trustées 
on the 13th of July. Several of the trustées and stockliolders expressçd 
their approval of the terms. On the 16th of July the executive commlttee 
of the stockholders In New York addressed to Théodore Sutro, attorney, 
etc., the following letter; 

"Dear Sir: The stockholders of the Sutro Tunnel Company being anxious 
to learn the resuit of your investigations into its property and affairs, and 
what bas been accomplished on theh* behalf In the pending foreclosoire pro- 
ceedings, and also your opinion as to the best course to be pursued by them, 
we would respectfully request you to prépare and issue, at yoiu: earliest 
convenience, a detailed report about thèse matters. 

"Yours, truly, H. R. Baltzer, Chairman, 

'•H. H. Thayer, Secy. & Treas., 
"Otto Lowengard, 
"Executive Oommlttee of the Stockholders." 

In reply Mr. Sutro made a lengthy report, which was publlshed in book 
form, consisting of 198 pages, contalnlng, in détail, everything he had done, 
and setting forth in glowing colors the présent and prospective value of the 
property owned by the corporation, and making an appeal to the stock- 
holders to corne forward and save the property for their own beneflt and 
advantage by tomplying with his proposed plan to settle the litigation. The 
report shows: That the main tunnel was begun October 19, 1809, and had 
cost, up to the time of its completion, to the Comsrtock Iode on September 
1, 1878, in round figures, $3,500,000, and that, with interest added since the 
beginnlng of the work and expenses since February, 1882, it was safe to 
assume that the entire cost of the main and latéral tunnels and other 
appurtenant property belonging to the Company would amount to ?10,000,- 
000. That the main objects of the Sutro tunnel were to drain the mines on 
the Oomstock Iode, to give ventilation, to transport ore through It from the 
mines to the mlUs (and Incidentally to transport waste rock to and beyond 
the mouth of the tunnel, and to transport men, material, and machinery to 
and from the mines), and to explore, through a vast network of under- 
ground tunnels and drifts, the whole minerai belt from the mouth of the 
tunnel to and about and beyond the Oomstock Iode. That the title to this 
property, its rights and franchises, was derived— First, from the législature 
of the State of Nevada (St Nev. 1864r-65, p. 128); and, second, from the 
congress of the United States (14 Stat 242). That the first payment of roy- 
alty was made in September, 1879, and that yearly payments hâve since 
been made as follows: 

From September, 1879, to March 1, 1880 $ 35,732 79 

" " 1881 45,498 23 

" 1882 19,177 38 

'• 1883 47,G27 84 

•' 1884 71,515 75 

" 1885 125,622 81 

" 1886 174,183 11 

" " 1887 254,009 29 
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Total $773,367 20 

The prospective Income Is estimated at $250,000 per year, and "likely, in 
the course of time, to approximate two or three times, or even ten times, 
said sum." The amount of the HcCalmont claim for principal, and simple 
and compound interest, is figured up as making a total of $2,023,833.44, and 
It is stated that the costs and expenses of the receiver, and of a sale of the 
property, if decree should be enforced, would bring it up to $2,300,000. The 
stockholders are informed that by making a cash payment of about $1,000,- 
000 they can accomplish the extinguishment of thls debt. In the appeal 
to the stockholders, Mr. Sutro, among other thlngs, sald: "The best poîicy, 
unquestionably, is to settle this litigation upon the basis at which we hâve 
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now arilved. Among the, plans which hâve been discussed for the purpose 
of raising liioney for such settlemeHt, one was that of levying an assessment. 
That would be the simplest process, as it would free tbé company at once 
fronl debt. But, aslde from other considérations against it, the Sutro Tunnel 
Company has never, sinCe Its existence, levied any assessraent, and, In my 
opinion, it would be fairer not to compel the stockholders to put additional 
money into thls enterprlse wlthout some immédiate return or ample security. 
Moreover, I do not consider It advlsable to Imitate the baneful example of 
minlng compandes by establlshing a précèdent for levying assessments on 
Sutro Tunnel shares. The best plan, and the most advantageous to the 
stockholders, wonld undoubtèdly be to give them the opportunity to become 
the credltors themselves by advancing to the company, in some proportion to 
the number of shares held by eacb, a sufflclent sum of money, so that the 
sum total advanced by ail the stockholders may be equal to what shall be 
requlred, not only for the purpose of settUng the mortgage clalm In suit, 
but of developing the company's property and resources to the fullest extent; 
In return for such advance made by eacb stockholder, the company to exé- 
cute an income or other bond équivalent to the amount of each loan." And 
the report closes with this statement: "We think that we havedoneour part. 
The stockholders are now in a position readlly to save their property. They, 
alone, will be to blâme, should they fail to do their duty." Two thousand 
copies of thls report were printed, and a copy was sent to every stockholder 
whose address could be ascertalned, and to ail the principal bankers, brokers, 
newspàpers, and libraries throughout the principal cltles of the United 
States and Europe. Advertlsements were published In seventeen New York, 
one Chicago, one St Louis, one Boston, one Philadelphia, and one Baltimore 
dally papers, requesting stockholders to send in their names to H. H. Thayer, 
In ordM* that they mlght obtaln a copy of Sutro's exhaustive report. During 
the summer and fall of 1887, Mr. Sutro carrled on a voluminous cor- 
respondence wlth Mr. Ames, the secretary, and other of the trustées and 
prominent stockholders, as to the best method of ralslng money. On August 
26th, Sutro wrote to Ames that he had commenced negotiations wlth bankers 
In New York, "with the idea of posslbly forming some kind of a syndicale 
to asslst in placlng the loan, and hâve niet wlth a falr degree of success, al- 
though so far no deflnlte resuit has been reached." He subséquently wrote 
Mr. Ames that he must consider ail letters addressed to him in hls officiai 
<M.paclty as secretary as Intended for the whole board. During the months 
of September, October, and November, Mr. Sutro interviewed many of the 
promlnent bankers, brokers, stockholders, and merehants In New York, and 
wrote several letters to others elsewhere. In relation to hls plans for obtalning 
flnandal assistance, informlng ail parties that no deflnlte plaus had been 
agreed upon, but that a guaranty syndlcate seemed to him to be the most 
feasible, and kept up hls correspondence with the board of trustées, Inform- 
lng it of everythlng he was dolng, and asked for broader powers to be given 
him, 80 as to enable him to meet emergencles tliat mlght arise. Additional 
powers were given him by a resolution passed by the board at a spécial meet- 
ing held October 17 th. Thls, however, was not deemed sufflcient, and Mr. 
Thayer, the assistant secretary, sent a telegram to the board that Mr. Sutro 
should be given the wldest latitude and fullest discrétion, and that restric- 
tions mlght cause fatal delay at a critical pei-lod, and requested the board 
to make the fewest possible. Thls correspondence resulted In the passage 
of the foUowing resolution by tlie board on October 20th: "Resolved, that full 
power and authority be, and is hereby, given to sald Théodore Sutro to con- 
tract for and on behalf and in the name of thls company for the issuance or 
exécution by this company of any form of bonds and Secm-lty, or elther, of 
whatsoever kind or nature, and in whatever dénominations, and In whatso- 
ever amount, not exceeding In the aggregate the sum of three million dollars 
upon tbelr face, and payable at such tlme or tlmes that sald Sutro may deem 
advlsable or necessary, and to contract for any rate of interest to be pald 
upon sald bonds, security, or loan, not exceeding six (6) per cent per annum 
on the face value of such bonds or security, or on the amount of such loan, 
that to him may appear necessary or advlsable, and to enter into and exécute, 
for and on behalf of thls company, and in Its name, place, and stead, any 
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and ail contracta, agreements, and guaranties for the sale of the bonds of 
tliis Company, at such prlce or priées as he may détermine upon, and also to 
enter Into and exécute any and ail other contracta and agreements ttaat he 
may deem neces8a|7 or advlsable In the premlses." Execution ot such power 
of attomey was authorlzed and duly executed, and on the same day the 
board, after redtlng the former resolution, "resolred, that It Is the sensé of 
this board that said Sutro do not make any contraets for the sale of any 
bonds to be Issued by virtue of sald power at a price lower than on the 
basls of flfty cents on the dollar for four per cent bonds payable In thlrty 
yeara" 

Durlng this tlme Sutro contlnued his correspondence with Ladenberg, Thal- 
man & Co. and other parties, but they ail declined to act upon the plans sug- 
gested by Mr. Sutro, upon the ground that the risk was too great and the 
seeurity not good enough. After this, Mr. Sutro formulated a plan calllng 
apon stockholders to adTance the money pro rata, Thirty-flve stockholders 
were Invlted to attend a meeting In New York. Nlne attended, and appoint- 
ed an adv(sory committee of four members. A gênerai plan was agreed 
upon, to be perfected by the executive committee. Numerous meetings were 
held, whlch flnaUy culminated in the adoption of a clrcular to the stockhold- 
ers of the Sutro Tunnel Company, whlch was promulgated by the executive 
committee on the 15th of November, 1887, and which, after commending and 
approving the report of Sutro resolved, among other thlngs: "That the fol- 
lowing plan of reorganization, without foreclosure if possible, be, and the 
same Is hereby adopted, viz.: An assessment of 50 cents per share Is hereby 
levied and called for, in retum for the payment of which stockholders shall 
reçoive first mortgage, thirty-year, nonaccumulative, 4 per cent., income bonds 
of the Sutro Tunnel Company at the rate of flfty per cent, of their face 
value, the bonds to be Issued in dénominations of $1,000 and $500. and frac- 
tional scrlp to he Issued for smaller amounts; principal and semiannual in- 
terest to he payable in New York or San Francisco, as may be determlned; 
the authorlzed issue of thèse bonds to be $3,000,000, to be secured by a flrst 
mortgage on the entire property of the company; the Union Trust Company 
of New York to act as trustée under the mortgage, but not more of such bonds 
to be issued at the présent tlme than shall be absolutely necessary for reallz- 
Ing sufflcient for settling the pendlng foreclosure suit and attendant expenses, 
and satisfying and canceling the existing and only mortgage on the property; 
the remaining bonds to be kept as a reserve fund, to be sold from time to 
time. If necessary, upon a unanimous vote of the board of trustées of the 
Sutro Tunnel Company, and the proceeds used for Improving or extending 
the property tn some of the particulars mentioned In the said report of Mr. 
Sutro to the stockholders. In the event that the surplus of the net Income 
of the Sutro Tunnel Company, after ail payments hereinafter mentioned, shall 
not be sufflcient for such Improvements or extensions. * * • Kesolved, that 
copies of thèse resolutions be sent at once by the secretary of this committee 
to the attorney and to the trustées of the Sutro Tunnel Company for their 
approval and guidance, as presenting the plan desired by the shareholders." 

A clrcular was prepared by Mr. Sutro, signed, "Sutro Tunnel Co.," and issued 
at the same time, appealing to stockholders to subscribe liberally for the bonds 
upon the plan adopted by the executive committee. Thèse documents were ex- 
tensively circulated among the stockholders. Five hundred copies were sent to 
Mr. Ames for distribution by the board. On November 22d, Sutro wrote 
Ames: That there was no time to communicate with the board, and that he 
therefore consented to the plan explained in the clrcular. That subscrij)- 
tions were already coming in. That immédiate action was required. That 
there were no hopes of obtalning any further tlme from Alexander & Green. 
That he had made arrangements with the Union Trust Company to handle 
the bonds on the following tenus: "$1 per $1,000 for accepting trust and 
countersigning bonds, andfee of counsel, not to exceed $50, for examinlng 
mortgage, and % per cent, on amount of subscriptlons paid in, as compensa- 
tion for Issulng receipts and applying proceeds. Interest wUl be aUowed on 
money padd In at 2 per cent per annum. If an extension of time beyond 
January Ist 1888, Is granted, the rate of interest is to be that allowed on 
accounts subject to 5 days' notice. If the plan falls, and the money b« re- 
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turned to subscr^bers, tbe trust company will charse no commission ana al- 
low no Irtterest" That large shareholders desired him to retain Evarts, 
Ohoate & Bea^inaii, aa thelr naipes as counsel In examlning the bonds and 
mortgage wouid fj,Te confldence to bondiolders that thelr rlghts would be 
looked after, a» çontradistlngulsbed from those of the corporation, and asked 
that ail his acts In the premises be ratifled by the board of trustées. Such 
action was takenby the board, and Sutro was notified thereof by telegram 
on November 29tti, accompaflled by a request that subscriptions be also taken 
in San Francàaco. A notice of the plan of November 15tb was published in 
the dally papers herelnbefore mentioned, and one Washington, one Denver, 
and one London dally paper, and a slmllar advertisement was published by 
order of the board in San Francisco and Virginia City dally papers untll De- 
cember 15tb. Mr. Sutro was personaUy yery active In endeavoring to get 
subscribers to thls plan; but It soon became évident to him, as well as others, 
that the necessaxy amount of money could not possibly be ralsed by January 
1, 1888. Barly in December he commenced correspondlng with Alexander & 
Green with a yiew of obtainlng an extension of time. On December 21st 
they Informed him that no fiurther extension could be given. In the mean 
time, notice was extenslvely glven by publication in the newspapers that the 
tlme for recelving subscriptions would be extended until December 29th. 
The subscriptions and payments, to and Includlng December 31, 1887, were 
as folio ws: 

Form. Face Value. Annual Subscriptions. Payments Made. 

A $738,601 $364,300 50 $78,606 10 

B 72,740 36,370 00 8,294 00 



Total $801,341 $400,670 50 $86,900 10 

Durlng the year 1887, under the order of thls court, the recelver had paid 
to MoCalmont Bros. & Co. a total of $258,000. The net amount requlred to 
settJe with McCato'>nts, January 1, 1888, after deducting possible payments 
on hand, is figured at $944,569.73. Deducting amount subscribed, $400,670.- 
50, ;left a deficieucy of $543,899.23. The failure to meet the payment as per 
previous agreement of settlement released McCalmont Bros. & Co., and they 
therefore had the rlght to Inslst upon a trial of the foreelosure suit. The 
amount due on the mortgage, January 1, 1888, was $1,438,487.92. Notwith- 
standing thls gloomy flnanclal showing, Mr. Sutro, with unabated zeal, deter- 
mined to continue his efforts to raise the amotmt of money necessary to 
make a settlement, as prevlously agreed upon, because, as he states, it would 
be some time before the trial of the suit could be reached, and because 
Messrs. Alexander & Green had verbally sald to him that, if he brought the 
cash, before the day of trial, they might accept it. On January 6, 1888, Mr. 
Sutro wrote à letter to Messrs. Zadig, WoUberg & Co., stocli brolsei'b in San 
Francisco (by mistake dated January 14, 1888), Informing them of the 
progress made In ralsing money from the stockholders, stating that suffident 
had been subscribed to make about $400,000 in cash; that about $600,000 
more was needed,— and, among otho* things, sald: "I hâve no doubt, also, 
that ail the shareholders will eventually corne In and subscribe for the bonds, 
but the two million shares are literally scattered aU over the world, and it 
would take too long to go ahead on thls plan imder the existing circumstan- 
ces. I am therefore now, as in fact I hâve been for the last six months, at 
varions pérlods, trying to get up a guaranty syndlcate who will guaranty, 
on certain conditions, that the balance of the bonds will be placed. If I can 
présent such a guaranty, wlthln a reasonable tlme, to the McCalmonts, I 
hâve no doubt that they will glve me sufflcient tlme wlthln whlch to pay over 
the actual cash on the basis of settlement heretofore arrived at" In thls letter 
Mr. Sutro asked the flrm if they would not asslst in the formation of such a 
syndlcate. Thls letter was shown to Mr. Landers, vice président of the 
Sutro Tunnel Company, and he took a copy thereoi on the 14th of January. 
On January 9th the, trustées âent Mr. Sutro the foUowing telegram: "We are 
dissatisfied with présent aspect of affairs, and Mr. Ames leaves for New York 
in a day or two, in om* behalf, to consult with you. Suspend ail action untll 
his arrivai." Sutro replled: "I am sure that much more Important Pelham 
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W. Ames remain at office of the company, San Fran., Cal., for the tîme belng. 
What Is object,— consultation? Is there anything the matter? Everything 
possible belng done hère in fuU accord with commlttee. Will telegraph if 
Pelham W. Ames' présence necessary. I cannot delay negotiations now 
pendlng. Wrote yesterday." The chairraan of the executive commlttee 
added: "Executive commlttee most decldedly Indorses contents foregoiug 
telegram." Then came a reply telegram from Vice Président Lianders: 
"Théo. Sutro must comply with instructions of board of trustées of the Suti'o 
Tunnel Go. by telegraph, and negotiations miist be delayed temporarily, 
Pelham W. Ames leaves tomorrow." 

Telegrams came, and answers went, thick and fast, and the contents of 
some were considered as a deathblow to any further subscriptions. Con- 
fusion relgned suprême, the priée of the shares of stock decreased, and 
great dissatisfaction exlsted among the stockholders. There was great dan- 
ger of an open rupture, which would resuit disastrously to ail concerned. 
Ames arlved in New York, and at once proiMJsed to take matters Into hls 
own hands, and make a proposition to the McCalmonts through Kidder, 
Peabody & Co. Sutro expressed hls displeasure at this unjustlflable inter- 
férence with hls plans. Finally they mutually agreed upon a course of ac- 
tion which resulted in Sutro making a proposition to Alexander & Green 
that was signed and approved by Ames, wiilch, if carried eut, would extend 
the time of payment until January 1, 1891. Thls proposition was immedi- 
ately rejected. Mr. Ames' efforts met with failure, and he thereupon sent 
a telegram to the vice président that "Sutro and commlttee are dolng as 
much as possible to ralse money. Think I cannot disturb them unless I 
can devise another plan. I cannot devise any." Notwithstanding this can- 
did statement, the board advlsed hlm to make another effort, which he did, 
and telegraphed results as follows: "Kidder, Peabody & Co. say they will 
not entertaln any proposition unless made by Théodore Sutro, as attomey 
for the company, and in writing." The next day he réitérâtes his former 
statements that Sutro and the commlttee are dolng thelr best; that "their 
idea is to substltute a frlendly, Instead of a hostile, plaintlff foreclosure suit;" 
and he adds that he "can do nothing except through Sutro, asi he is the 
attorney of record," He also advlsed that certain «ums of money be re- 
mitted to Sutro wlthout delay. On Februiuy Cth, the sum of §2,500, pre- 
viously asked for by Mr. Ames, was sent to Sutro by the trustées. Ames 
returned from New York with resolutions of the commlttee of stockholders 
requestlng the withdrawal of the suspension of Sutro's powers, and, after 
he had fully explained the condition of aftalrs as he found them, the board, 
on February 15th, passed a resolution withdrawlng the telegram suspending 
further action upon the part of Sutro. In the meantlme, McCalmont Bros. 
& Co. had served notice that on February 20th they would move the court 
to fix a day for the trial of the foreclosure suit. On February 15th, Sutro 
Issued and dlstrlbuted a circular to the stockholders, notlfying them of this 
action upon the part of the McCalmonts, and setting forth the danger of ex- 
tinction of the stock unless Immédiate steps were taken, and the required svib- 
scriptlons at once ralsed. Among other things he said: "Are the stockhold- 
ers willing to lose the opportunity of proteetlng, for one million dollars, a 
property which has cost ten millions, and bas now an Income of about one 
thousand dollars per day, when they can save it, and impart a substantial 
value to their shares, by loaning their own company 50 cents per share, 
and receiving in retum flrst mortgage seciuity on this valuable property at 
the rate of $1 per share?" The next day he wrote to Alexander & Green, 
requestlng an extension of time, which was promptly refused. On February 
20th the foreclosure suit was set for trial on March 27th, and thereafter was 
by the court coutinued until May 8th, to be heard before Judges Sawyer and 
Sabin in San Francisco. On February 25th, the board learnlng that Vice 
Président Landers was about to visit New York, passed a resolution "that 
Messrs. Landers and Sutro consult with each other with a vlew to extrieate 
the corporation from Its présent embarrassments." Shortly after the ar- 
rivai of Mr. Landers In New York, dlfflculties sprung up between hlm and 
Sutro, Sutro claiming that Landers was seriously interfering with his plans, 
and he vlgorously protested agalnst the action taken by Landers. In a let- 
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tçr wrltten to Landers March 13th, Sutro said: "I therefore désire herewlth 
to enter my writteii protest agalnat either you, or any one else, through, 
with or for you, ïnterferlng in the work devolving, as aforesaid, solely upon 
me. If you, either as a shareholder or trustée of the company, désire to 
malie any suggestions to me In regard to what individuals to see, or what 
plans to adopt, I will be happy to hear such suggestions, but I protest against 
your dolng auythlhg in the premlses AVlthout my préviens concurrence. As 
the agreement for my ultimate compensation was made conditional upon 
noninterference wlth my work as -well as upon eventual success, and as I 
hâve dlscharged my part of the agreement to the utmost extent up to the 
présent tlme, and shall so continue hereafter, I shall treat any interférence 
as a condition broken; and I hereby notify you that, in case of failure in 
what I hâve undertaken to complète, I shall hold you and everyone so Ïn- 
terferlng, as aforesaid, personally responsible for damages,— on my own be- 
half to the extent of the compensation of which I originally entered upon 
my labor's, and on behalf of the stockholders of the company whom I repre- 
sent tôt the full loss accruing to them. * ♦ * The various negotiations, 
transactions, and steps whlch a,re requisite for a successful discharge of my 
duties must necessarlly be, to a large extent, confldential, and not open to 
gênerai discussion; and In fafet many of them are under the seal of secrecy. 
The whole work upon whlch I hâve entered Is one of extrême dlfflculty and 
dellcacy, and can only be successfully performed by one person, and only if 
that person be nelther worried nor annoyed, nor his tlme fcaken up wlth 
çounteracting cross purposes and Intei'ferences, emanating from hls own 
clients or of thelr said trustées." On February 28th, Sutro wrote Ames, 
among dther things: "So much, however, has been stlrred up since January 
Ist, against my strong protest, tending to show the probability that fore- 
elosure cannot convéniently take place In the interest of such shareholders 
as hâve sùbscrlbed or will subscribe, that It Is almost Impossible now to de- 
vise any méahs by which to influence fUrther subscriptions; and if the 
Sutro Tunnel Co. goes to the wall, and every share of stock Is wiped ont in 
the Interest of the McOalmonts, I, for one, shall wash my hands of ail respon- 
siblllty. I am now driven in the very direction which I, myself, most of 
ail désire to avert, but whlch the Interférences in my plans hâve forced upon 
me as a last resort, namely, to stiU struggle to get together some kind of a 
syndicate. But eyén that last hope Is now much less likely of meeting with 
success tlian It would hâve been had I not been compelled to lose so much 
valuable tlme slnce January Ist." Durlng the months of January, February, 
and April, 1888, Mr. Sutro Interviewed a number of bankers, the mine owners 
upon the Comstock, and milllonalres throughout the country, wlth a view of 
obtaining flnancial help, but only succeeded in getting the consent of Selig- 
man & Co., of New York, to conslder the matter. S. M. WUson was in 
New York In April. Sutro fuUy explalned to him the situation of aflCairs. 
Mr. Wllson gave It as' his opinion that the McCalmont clalm could not pos- 
sibiy be defeated; that no longer extension of tlme was likely to be granted; 
and that, as an attorney for the Sutro Tunnel Company, he advised continued 
efforts to hâve the transfer of the mortgage made from a hostile plaintiff 
to a party who woùld protect the Interest of the stockholders. 

On March 5th, Mr. Sutro made another proposition to Alexander & Green, 
in which he recites at great length the condition of affairs, and outlined a 
new plan of Issulng bonds. In due tlme the answer came that hls proposed 
plan could not be entertalned. His suggestions were not agreed to, but he 
was Informed that If he was able to pay $250,000 In cash, and glve a sufflcient 
guaranty that the balance wbUld be paid on or before January 1, 1889, It 
would be submitted, and mlght hâve a favorable considération from the Mc- 
Calmonts. On April 27th, the executive commlttee held a meeting, and 
passed certain resolutions declarîng that it had been utterly impossible to ob- 
feiin the neeessary funds to settle the foreclosure suit, or to form a syndicate 
guarantying or advaUcing sufflcient funds until the présent tlme; that It 
is believed that a settlement may be efCected If the money can be raised be- 
fore foreclosure; that the final hearing of the suit has been peremptorily set 
down for May 8th, and that no further postponement thereof can be ob- 
talned,— and ordèrèd notice to be glven as foUows: "ïo Subscrlbing Stock- 
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holders of the Sutro Tunnel Company: Pursuant to onr notice of January 
12, 1888, the balance of yoxur subscriptlon Is hereby called to be pald to the 
Union Trust Company, No. 73 Broadway, New York, between May 2d and 
May 5th next, inclusive, and you are requested to deposit your stock with 
said trust company, together with your temporary receipt. By such pay- 
ment and deposit yon will be considered as assenting to the plan of reorgan- 
ization described In eirculars of November 15, 1887, and April 27, 1888, 
which latter circular may be had by applying to room No. 123, New York 
Produce Exchange. Subscriptlons at the rate of flfty cents are now closed." 
This notice was extensively advertised in varioua daily newspapers. The 
circular refen'ed to In the notice set forth the condition of affaira, stated what 
would be done when the syndicale was formed, requested further subscrip- 
tlons, and closed with the statement that "a compliance with the ferma of 
this circular will be regarded as your assent to the reorganization plan, with 
foreclosure if necessary, and also to ail the other ferma of this circular, and 
of the circular of November 15, 1887." This circular, with a form of author- 
ization to the Union Trust Company changing their subscriptlons, waa sent 
to every subscribing stockholder. It does not afflrmatively appear that any 
of the circulara were sent to the truatees in thelr officiai capacity, or that 
any communication was sent to them by Mr. Sutro in regard thereto. It 
does, however, appear that their term of office was soon to expire. The 
annual meeting of stockholders for the élection of a board of trustées was 
held May 3d. Prior to that meeting, Mr. Sutro, in connection with the 
committee of stockholders in New York, secured sufflcient proxies to control 
the élection, and he decided to make a radical change in the board. At the 
meeting there were stockholders personally présent representing 35,973 
shares. Mr. Lilienthal held the Sutro proxies, representing 1,117,889 shares, 
and Mr. Landera had proxies for 26,210 shares. The foUowing trustées 
were elected, viz.: Théodore Sutro, Horace H. Thayer, P. N. Lilienthal, 
George E. Butler, Milton B. Clapp, Frederick A. Benjamin, and Edmund 
Tauszky. Théodore Sutro was elected président and attorney and counselor, 
Pelham W. Ames was reëlected secretary. On May 7th the executive com- 
mittee held a meeting, and prepared and adopted the foUowing letter to 
Théodore Sutro: "Dear Sir: The understanding on the part of our committee 
of the terms upon which you undertook to défend the rights of the Sutro 
Tunnel stockholders In the i)endlng foreclosure suit threatening their exist- 
ence as such was that you were to recelve a fee contingent upon your final 
success. Before you left New York for San Francisco, in February, 1887. 
we understood that the amount of said fee was to be one hundred thousand 
dollars ($100,000), and was not to be dépendent in any way upon your secur- 
ing a réduction of the clalm of the McOalmont mortgage or of your ralsing 
funds to satisfy said claim, but was based simply upon the condition précèd- 
ent of your final success in preventinyr the foreclosure of said mortgage by 
and in the Interest of the présent mortgagees, and which would resuit in the 
exclusion ot ail the stockholders of the Sutro Tunnel Company. In presenting 
you this written statement of the understanding between us we désire to 
take the opportunity to place upon record, as well as to convey to you, an 
expression of our estimate and appréciation of your services in behalf of 
yom" clients, the stockholders whom we represent. We feel that thèse serv- 
ices bave been arduous, exceptional, extraordinary, and distinguished, 
combining at once, as they hâve, services légal, literary, flnancial, and prac- 
tical, requiring abilitles of a superior order. Since the time when you were 
with ditticulty persuade<l to take gênerai charge of the interests of the stock- 
holders of the Sutro Tunnel Company and thelr rights in the foreclosure 
proceedings,— almost a year and a half ago,— you hâve glven thereto inces- 
sant thought, untiring industry, and energy, unwavering fldelity and dévo- 
tion, and a fertility of resonrce which hâve brought new life and bright pros- 
pects to financlal interests which were almost universally looked upon as 
beyond ail hope of rédemption. In view of the magnitude of thèse interests 
and of the results obtained, the obligation of your clients to you can hardly, 
in our opinion, be estimated at its true value." The executive committee 
also agréer! to pay Seligman & Seligman, attorneys, the sum of $25,000 as 
a contingent fee for their services in relation to the syndicale. On May 



.844 TTEDlSRAJt EBPOETEE, Vol. 60. 

8th, ^t a meeting of the esecutlre commlttee, Messrs. Baltzer anS Lowen- 
gard Werè ncimlnated and appointed as the two members of thls commlttee 
to dérve, In àccordance wlth the terms of the syndicate agreement, upon the 
reorganizatJon commlttee provlded for in sald agreement When the fore- 
closure suit Was called for hearlng, May 8th, after some discussion between 
counsel, It was mutually agreed to submit the case on briefs; the complain- 
ants tp hâve 30 days to présent the openlng, the respondents to hâve 30 
days to rèply, and complainants 30 days thereafter to file doslng brlef. 
The order was so made. The syndicate agreement, which was signed 
and executed on June 12, 1888, reads as folio ws: 

"Wherèas, there Is now pendlng against the Sutro Tunnel Company, a 
corporation organized under the laws of the state of Oallfomla, a certain 
suit In equity In the United States circuit court for the district of Nevada, 
brought by McCàlmont Bros. & Oo., of London, to foreclose a certain mort- 
gage upbn the proper^ of sald corporation; and whereas, a certain agree- 
ment of setûement arrlved at before January 1, 1888, whereby, before sald 
date, the sald mortgage daim could be settled upon payment by the sald 
Sutro Tunnel Cîompany to the sald McCalmont Bros. & Oo. of a certain sum 
In cash, the terms of sald agreement belng contalned in certain letters, copies 
of whlch ate set forth on pages 144 to 151, and 158 to 163, of a certain 
prlnted report by Théodore Sutro to the stockholders, whlch report is dated 
July, 1887'; and whereas, sald McCalmont Bros. & Co., the complainantsi In 
sald suit, hâve, notwltlistanâlng the expiration of sald llmlt of tlme for 
making Ole aforesald settlement expressed thelr wllUngness to accept the 
same basllï of settlement of thelr clalm, and hâve, upon the application 
of the parties hereto, and In considération of Immédiate cash payment, 
agreed to sell, asslgn, and transfer theh: sald mortgage for a still lower 
sum tha!n that arrlved At In the aforesald proposed settlement; and where- 
as, the sald foreclosure suit is now about to be flnally submitted for the 
décision of the court, and may resuit in a decree in favor oî sald com- 
plainants at an early day; and whereas, the Sutro Tunnel Company bas 
heretofore, in conjunctlon wlth a commlttee of stockholders called 'executive 
commlttee" endeavored to ralse the necessary sum to settle sald mortgage 
clalm, on the aforesald basis of settlement arrlved at before January last, by 
oflering its certain bonds to its stockholders, as more fully set forth In the 
printed drcular hereunto annexed, marked 'Schedule A,' but has falled to 
raise the required sum, owing to the fact that the gfeater part of its shai-e- 
holders hâve not subscribed for sald bonds on sald plan; and whereas, about 
$450,000 cash hâve heretofore been subscribed for, and twenty per cent there- 
of pald at the Union Trust Company of New York, on the plan set forth in 
sald prlnted circular, A, hereunto annexed, and of sald sum over $400,000 
pald in full on the modlfled plan set forth in the prlnted circular hereunto 
annexed, marked 'Schedule B,' and it is believed that ail of sald subsa-lptlons 
will shortly l>e made good, and the balance thereof pald in on sald modlfled 
plan: Now, therefore, we, the undersigned, hereinafter called the syndicate^ 
do hereby, each for hlmself, and not one for the other, covenant and âgree to 
and wlth each other, and to and wlth Herman B. Baltzer, Otto Lowengard, 
Théodore Sellgman, P. O. A. M. Van Weel, and Gordon MacDonald, herein- 
after called the 'reorganlzatlon commlttee,' that we, the undersigned, do here- 
by form and constltute ourselves a syndicate, and do hereby guaranty pay- 
ment for the bonds hereinafter mentloned to the Union Trust Company of 
New York, at the rate of flfty per cent of thelr face value, and to the extent 
of the several sums set opposite our respective signatures, for the uses and 
purposes, and upon the terms and conditions, hereinafter set forth, namèly: 
First The members of the syndicate shall not be bound to thelr subscriptions 
hereto unless the Sutro Tunnel Company shall agrée to do ail acts, and ex- 
écute ail Instruments, necessary and proper to the complète canying out on 
its part of thls agreement, nor unless the sum total of such subscriptions here- 
to shall amount to the sum of $550,000, nor unless said McCalmont Bros. & 
Co., the complainants in sald foreclosiae suit, wlU, upon payment to them in 
cash of the balance due them upon the sald reduced basis of settlement hère- 
Inbefore mentloned, asslgn and transfer the mortgage and deed of trust and 
cause or causes of action for which the sald foreclosure suit is brought, and 
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ail other claims, demands, or causes of action, contracts, agreements, stipula- 
tions, or other obligations, if any, In thelr favor, against the Sutro Tunnel 
Company in any wise connected wlth said mortgage and deed of trust or said 
foreclosure suit to the said reorganization commlttee, or to such person or 
persons as may be appointed by said commlttee, to be held by said commit- 
tee or its appointée for the uses and purposes and trusts hereinafter set 
forth; said commlttee or its appointée to be substituted as complainant in the 
pending foreclosure suit. Second. An opportunity shall at the earliest con- 
venient date, upon proper notices, be given to the shareholders of the Sutro 
Tunnel Cîompany who hâve not yet assented to the plans of reorganization 
set forth herein, and in the said annexed circulars, to assent, and pay to 
the Union Trust Company, In trust, an assessment at the rate of 55 cents per 
share; the number of said notices, and the limit of time stated in each no- 
tice, to be in the discrétion of the reorganization commlttee: provided, how- 
ever, the opportunity thus to be given to shareholders shall not absolutely 
cease until the expiration of not less than thirty days after the first publica- 
tion of the first of said notices. Should the reorganization commlttee, upon 
the expiration of said period, grant further opportunities to shareholders to 
assent, it may, in its discrétion, advance the rate of the assessment. It is 
understood and agreed that in the event of any of the présent subscriblng 
shareholders not assenting also to the plan of reorganization as herein and 
in annexed circular B set forth, or In the event of thelr assenting thereto and 
not paying in full the respective amounts heretofore subscribed by them, 
then the syndicate shall hâve the flrst option of purchasing at 50 per cent, 
of thelr face value, the bonds not paid for by said shareholders. Each 
assenting shareholder shall, upon pay ment of his assessment, présent his 
certlficate of stock to the Union Trust Co. for deposit, and shall be entitled 
to receive proper certiflcates or receipts therefor. Thtrd. In case said as- 
sessment shall be paid upon ail shares of stock of the Sutro Tunnel Oo. by 
shareholders, or upon a sufflcient number of shares, so that the syndicate 
shall, in thelr opinion, be sufflciently rsimbursed for, and relieved of, thelr 
said guar'anty, then said mortgage so to be assigned by said McOalmont 
Bros. & Oo. shall be satisfied and discharged of record, and the foreclosure 
proceedings against the Sutro Tunnel Company under the said McCalmont 
mortgage shall be discontinued; and in that case the reorganization of the 
Sutro Tunnel Company shall be completed substantially on the plan set forth 
In the annexed circular marked 'A,' and In that event the syndicate shall re- 
ceive from the Sutro Tunnel Company, in considération of the aforesaid guar- 
anty, and the aforesaid further réduction obtained from McOalmont Bros. 
& Co. for immédiate cash payment, by way of commission, flfty thousand 
<$50,000) dollars cash, and Income bonds, of the description contained in 
said annexed circular A, to the amount of 200,000 dollars face value. The 5 
or more cents ■whlch, as aforesaid, shall be paid In by assenting shareholders, 
over and above 50 cents per share, shall be applied on account of said com- 
mission to the syndicate, said cash to be deemed équivalent to doxiblé its 
amount in bonds; and the shareholders of the Sutro Tunnel Company shall 
receive simUar bonds at the rate of one dollar face value for every 50 or 
more cents per share paid in, as the case may be. Fourth. In case said as- 
sessments shall not be paid upon ail shares of stock of the Sutro Tunnel 
Company, or shall not be paid upon a sufflcient number of shares, so that 
the syndicate shaU, in their opinion, not be sufflciently reimbursed for, and 
relieved of, thelr said guaranty, then the said person or persons to whom 
said McOalmont Bros. & Co. shall assign thelr said claim in trust as aforesaid 
shall, upon the request of the reorganization commlttee, proceed vcith the 
foreclosure of said mortgage so to be assigned, sold, and transferred in trust; 
and in case of a decree against, and sale of, the property of the Sutro Tunnel 
Company, and if no compétition shall arise at said foreclosure sale, said 
property shall be bid in by the reorganization commlttee for as low a sum 
as practlcable for the benefit of the syndicate and such shareholders as shall 
hâve paid the aforesaid assessments. Thereupon a new company, with the 
same number of shares as the présent company, shall be formed, and shares 
of stock and bonds of the same description contained in said annexed cir- 
cular marked 'A' shall be issued in such new company, and distributed as fol- 
lows: To each shareholder who shall bave assented by paying in said assess- 
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ment ^ oc more cents per staare, as the case may be) there sball be Issued 
the samenumber of shares as those on whldi he shall hâve assented as 
aforesald, and also income bonds of the description contalned in annexed 
cireular, A, at tlie rate of $1 face value for every snch share of assenting 
stock. To the syndicate there shall be Issued the same number of shares as 
the number of nonassentlng shares, and also income bonds, of the aforesald 
description, sifflclent to represent the sald nonassentlng shares at the rate 
of $1 face value for every such share of nonassentlng stock; and the syn- 
dicate shall also reçoive, by wtty of commission for the guaranty herein made, 
and for the other considérations heretofore mentioned, the folio wing, namely: 
Fif ty thousand dollars cash, and income bonds of the aforesaid description of 
a face value of 200,000 dollars; the 5 or more cents which, as aforesaid, shall 
be paid in by assenting sharebolders, over and above 50 cents per share, 
sbell be applled on account of sald commission to the syndicate, said cash to 
be deemed équivalent to double Its amount in bonds. Fifth. In case compéti- 
tion in biddlng should arise at said foreclosure sale, the reorganization com- 
mittee shaU» if necessary,^ bid as high for the property of the company asi the 
full amoimt of any decree whleh may be obtained, with the addition of ail 
taxable costs and disbursements, or may bid such higher figure as said com- 
mittee may hereafter détermine. But If the property shall be bid in by 
other parties, so that a reorganlzation of the company should become im- 
possible, thfen the sum realized from said sale shall be applled in the flrst 
instance to paying'all légal and other attendant expenses and disbursements 
of the Utlgatlon and foreclosure, and of the proposed reorganization hereln- 
after mentioned in article 7th, and to paying the aforesaid cash and bond 
commission to the syndicate, the bonds to be paid for at the rate of 50 per 
cent, of their face value. The balance realized from said foreclosiu-e sale 
shall be applled to the satisfaction of the decree, for its full amount, for the 
sole beneflt of the syndicate and of assenting sharebolders, in proportion to 
the number of bonds of the two million dollar issue to which they severally 
would bavé been entltled bad the reorganization plan herein set forth been 
fully càrrled out; and after such payments, as aforesaid, the balance, if any, 
of the proceeds of sald foreclosure sale, shall be distributed among ail the 
sharebolders of the Sutro Tunnel Company In proportion to the number of 
shares heldby each. Sixth. In case subscripUons heretofore received from 
income bonds of the foregoing description from nonshareholders of the Sutro 
Tunnel Company shall be«accepted under the plan set forth in annexed cir- 
eular A, then bonds for such subscrlptlons by nonshareholders shall be is- 
sued out of the said bond commission by the syndicate, at the rate of 50 
per cent, of tbe face value of said bonds. Seventh. It is uuderstood and 
agreed that the moneys which, xmder this agreement, shall be paid to the 
Union Trust Company by the syndicate and by subsci'ibers to the said bonds, 
shall be applled towards obtaining an assignment and transfer from said 
McCalmont Bros. & Co., for the purposes hereinbefore mentioned, of the 
mortgage held by them and now In suit, and that any sm-plus cash remaining 
In the hands of the reorganization committee after such payment to said Mc- 
Calmont Bros. & Co. of the requisite sum, and after buying the property at 
foreclosure sale, iù case that should become necessary or advisable, shall be 
applled in equai proportions to the folio wing payments, namely: Towards 
paying to Théodore Sutro the sum mentioned in a certain letter addressed 
to hlm by the présent executive committee of the stockholders, dated the 
7th day of May, 1888, and, as aippears from said letter, heretofore agreed up- 
on as a contingent fee to be paid him as compensation for his services on 
behalf of the sharebolders of the Sutro Tunnel Company, as chief counsel, 
manager, and promoter, in saving the company's property from foreclosure 
and sale by and in the interest of the présent complainants, and which would 
result in the exclusion of ail the sharebolders of the Sutro Tunnel Company, 
and towards paying to Seligman & Seligman, of the city of New York, as a 
contingent fee, the sum mentioned and agreed upon in a certain letter ad- 
dressed to them by said executive committee, dated the Tth day of May, 1888, 
for their services in promotlng and organizing a syndicate, and their services 
In connection therewith, and towards paying the remaining légal and other 
expenses of tbe litigation, and of the proposed reorganization of the Sutro 
Tunnd Company, ineluding the cash commission to the syndicate, and the 
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compensation to the executive and reorganizatlon committees mentloned In 
certain letters dated the 12th day of June, 1888, addressed by said committees 
to the Sutro Tunnel Company. The balance, If any, of said fées and other 
attenaant expenses and commissions shall be paid by the présent company, 
or by such company as may be formed after foreclosure, in equal propor- 
tions, in cash, out of the flrst net earnings, after having set aside the» neces- 
sary sum for paying the next due Interest coupon on its bonds. Élghth. 
The aforesald reorganization commlttee shall consist of flve members, name- 
ly, Herman K. Baltzer and Otto Lowengard, who hâve been chosen by the 
aforesald executive committee of shareholders, and Théodore Sellgman, P. 
O. A. M. Van Weel, and Gordon MaeDonald, who hâve been chosen by the 
syndicale. Said reorganization commlttee shall represent tlie assenting 
shareholders and the syndicate as attorneys in fact, to sign ail agreements 
and Instruments necessary and proper to be execiited In the promises, to is- 
sue ail notices of the foregoing plan, and otherv?lse to act for and on behalf 
of the assenting shareholders and of the syndicate in ail matters necessary 
and proper to be doue imder the terms of this agreement Said reorganiza- 
tion committee shall hâve gênerai charge and dlsa-etion, on behalf of the 
syndicate and assenting shareholders, In regard to ail matters conuected vfith 
the proposed reorganization, and shall act upon a vote of the majority of ail 
its members. In case of the résignation, death, or permanent incapacity of 
any member of said reorganization committee, the place of such member, 
if one of the two appointed by said executive committee, shall be fiUed by 
said executive committee, and, if one of the three members appointed by 
the syndicate, shall be fiUed by the syndicate. Ninth. As soon as the aggre- 
gate of the several sums subscribed hereto shall amount to $550,000, the 
members of the syndicate shall pay the amoimt of their several subscriptions 
in cash, as required, and called by the reorganization committee. In case 
the full amount of the guaranty hereby made, or any part thereof, shall be 
made good through cash payments by shareholders of the Sutro Tunnel Com- 
.pany, on the plan of the said assessments, as hereinbefore provided, or 
through bond subscriptions and cash payments by others, then said cash, as 
soon as received, shall be returned to the several members of the syndicate. 
Tenth. Interest at the rate of six per cent, per annum shall be allowed on 
ail sums paid in cash by the syndicate from the date of payment until said 
cash shall be returned to the syndicate, or Interest shall begin to run on the 
new bonds delivered to it. Eleventh. The net profit in cash or securities, or 
both, resulting to the syndicate in the premises, shall be divided among the 
members thereof in proportion to their respective subscriptions hereto. 
Twelfth. Any of the matters hereinbefore mentioned as to \>e decided by 
the syndicate, as such, shall be decided by a vote of a majority in interest 
of ail the members of the syndicate. In wltness whereof the members of 
the syndicate and of the reorganization committee hâve hereunto set tiieir 
hands and seals, and the members of the syndicate the amoupt of their re- 
spective subscriptions opposite their several signatures, at the city of New 
York, the 12th day of June, 1888. 

Amount cash. 

"J. & W. Seligman & Co $135,000 

"Robert Fleming (Dundee, by J. and W. Saligman & Co., At- 
torneys) 105,000 

"P. 0. A. M. Van Weel 100,000 

"Geo. W. Stern 110,000 

"H. Stursberg 25,000 

"Ladenberg, Thalman & Co 25,000 

"H. P. Goldschmidt & Co 15,000 

"Maitland Phelps 10,000 

"B. W. Clark & Co 10,0(K) 

"J. & W. Seligman & Co 15,000 

"H. R. Baltzer. 
"Otto Lowengard. 
"Théodore Seligman. 
"P. C. A. M. Van WeeL 
"Gordon MaeDonald. 
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"We, the executive commlttee of the shareholders of the Sutro Tunnel 
Oompaay, for ourselvfea and such stockholders as we represent, Jiereby 
asseut to ail the terms ànd conditions of the foregolng syndicate agreement 
"New York, June 12, 1888. H. B. Baltzer, Ohahrman. 

"Otto Lowengard. 
"H. H. Thayer, Secretary and Treasurer." 

On the same day (Juné 12th) the executive commlttee met and approved 
the syndicate agreement. The members of • the commlttee also agreed to 
accept, for thelr agreed compensation of $15,000, the sam of ?5,000 in cash, 
and for the balance to purchase certlflcates issued by the Union Trust Com- 
pany at the priée of 65 cents. The members of the reorganization commlt- 
tee, Seltgman & Sellgman, and Sutro, attorneys, agreed to simllar terms; 
and wlth référence to Mr. Sutro It was agreed, In considération of such 
change In hls compensation, that he should be "retalned as président of such 
uew Company at a monthly salary of not less than flve hundred dollars." 
Thèse propositions were agreed to by Mr. Sutro, "without préjudice, how- 
ever, to any rlghts or défenses of the Sutro Tunnel Company in the pend- 
Ing foreclosure suit agalnst It" The fàcts are that Mr. Sutro received in 
cash the sum of $40,000; he received bonds at $92,000, face value, at 50 per 
cent, $46,000; he received 92,000 shares of stock at 15 cents per share, $13,- 
800; and a further cash payment of $200,— making a total of $100,000. On 
the 21st of June, the syndicate pald to the Union Trust Company the sum 
of $550,000. The amount prevlously pald in by the subscriblng stockholders 
was $397,890.50, maklng a total In the hands of the Union Trust Company 
of $947,890.50. The Union Trust Company on the same day (June 21st) 
pald to the représentatives of McCalmont Bros. & Co. the sum of $800,000, 
and the mortgage was thereupon asslgned and transferred to the Union 
Trust Company, whlch then had a balanèe on hand of $147,890.50, whlch was 
transferred to the crédit of the reorganization commlttee. It should be> 
stated In thls connection that the payments made by the receiver had re- 
duced the amount due the McOalmonts in thelr ofCer of settlemeut to the 
sum of $800,000, and that that sum was the amount due, hidependent of ail 
Bums of money pald by the receiver. On June 22d, Mr. Peckham, of counsel 
for the Union Trust Company, notifled the trustées of the asslgnment of the 
mortgage. On July 12th, Mr. Sutro arrived in San Francisco. On July 
14th, the Union Trust Company was substituted, in place of McCalmont Bros. 
& Co., as complainant in the foreclosure suit. The tlme for the Sutro Tun- 
nel Company to flle Its brlef had been prevlously extended until July 23d. 
On July 21st, Mr. Sutro telegraphed to Mr. Sellgman, attorney for the re- 
organization commlttee, for further tlme, and received a telegram In reply: 
"Tlme file brlef extended 30th; tlme stockholders subscribe présent price 
will not be extended uniess company allows decree fuU amoimt clalmed 
be entered without delay." Mr. Sutro testifled that he was in San Trancisco 
ftom July 12th to October ISth, and during that time the matter of the ap- 
proval of the Syndicate agreement and consent to a decree in the foreclosure 
suit "were fully discussed and considered at great length, and almost daily, 
from the time of my arrivai in San Francisco until thèse events of the 
approval of the syndicate agreement and the consent to the entry of the 
decree actually took place, both at interviews with Mr. S. M. Wilson, Mr. 
Bdmund Tauszky, and also especlally wlth a Mr. Jarboe, of Messrs. Jarboe, 
Haxrison & Goodfellow, a firm of attorneys in San Francisco, and also with 
Mr. Philip N. Lillenthal, the vice président of the company, and also with 
other members of the board, and were also fully discussed and considered 
at meetings of the board of trustées (the dates of whlch appear in the rec- 
ords of the company prier to the taking place of thèse events of the ap- 
proval of the syndicate agreement and consent to the decree. The dis- 
cussions and considération of thèse matters between Messrs. Jarboe, Lil- 
lenthal, and myself were very long, and the matters considered from every 
point of vlew, in so far as the interests of the Sutro Tunnel Company were 
concerned. More especially were, in thèse discussions, the interests and 
rlghts of the stockholders considered who had not, as vet, contributed thelr 
proportion to the sum required of them under the subscrlption plan. I may 
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say, In gênerai, In answer to thîs question, that thèse varions matters abont 
wbich I hâve spoken were most carefuUy and elaborately considered and dis- 
cussed, and constantly kept in view, at every interview and at every meet- 
ing of the hoard at whieh I was présent at that period. I may say that 
the one point was always uppermost in thèse discussions, namely, what, 
under the elrcumstances, the board of trustées had best do to give a further 
chance to the Sutro Tunnel Company, and ail its stockholders, to retain their 
property." Upon eross-examination, when questioned with référence to the 
employment of Mr. Jarboe, he testifled: "I found, after talking to Mr. 
Llllenthal, that he was a man of exceptionally strong character and inde- 
pendent views, and he told me that he would only do what he thought was 
absolutely right and proper, and from every point of vlew, légal and other- 
vclse, for the utmost interest of the Sutro Tunnel Company, and that he did 
not care whether J. & W. Seligman & Co. or any other people had gone into 
the syndicate; that he was a trustée of the Suti'o Tunnel Company, and 
vice président of the company, and he would not, under any circumstances, 
consent to any such action unless he, at ail events, was convinced, after the 
most careful consultation with his own counsel, and whoUy independent of 
the counsel for the Sutro Tunnel Company, that it would be proper for him, 
after such advice, and in pursuance of such advice, to consent to the entry 
of a decree or to the approval of any syndicate agreement, or to any of the 
measures which came up In the course of my discussions with him after 
my arrivai in San Francisco. I told him that I did not think it was neces- 
sary to enllst the services of Mr. Jarboe, because I took exactly the same 
position which he did, and would under no circumstances ask him or advlse 
him or any one to do anything which I was not absolutely and bona fide 
convinced was for the absolute good, and the only hope and chance, for the 
Sutro Tunnel Company or its stockholders to retain the property; but that, 
as a matter of course, I did not stand in the way of getting ail possible light 
on the subject, and that, if he wanted to retain Mr. Jarboe, or any attomey 
in San Francisco, I would be only too glad to advise with him further, or to 
hâve him advise with him independently of myself, and as often, and to any 
extent, that he might see fit; and in that way Mr. Jarboe was consulted 
about the matter by Mr. LilienthaJ." The board of trustées of the Sutro 
Tunnel Company held meetings every day from August 6th to lOth, both 
days inclusive. At the meeting on the 6th, Mr. Sutro was présent, and 
made a report, as attorney for the company, as to the status of the fore- 
closure suit, and among other correspondence between Jlr. Sutro and Messrs. 
Haggin & Dibble, of counsel for complainants In the foreclosure suit, pre- 
sented the foUowing letters, viz.: First, a letter from Sutro, dated August 
2d, as follows: "In answer to your favor of this morning, I désire to make 
the foUowing proposition of settlement herein, subject to ratification and 
confirmation by the board of trustées of the Sutro Tunnel Company, and 
without préjudice to the rights of the défendant, should this proposition not 
be accepted, viz.: That the défendant consent to the entry of a decree ta 
favor of complainants, pursuant to the terms of the mortgage in suit, on the 
foUowing conditions: First, that the complainant waive ail demands for 
Interest upon interest; second, that ail moneys heretofore paid by the de- 
fendant, whether on account of interest upon interest or otherwise, and also 
ail moneys paid by the receiver herein under the order of court, up to the 
entry of the decree, be credited to the défendant; third, that if the défend- 
ant shaU pay to the complainant, wlthln ninety days after entry of the de- 
cree, the amount paid to the former complainants for the mortgage in suit, 
with the addition of such interest on said amount, attendant expenses and 
commissions, as may be approved by the boai-d of trustées of the défendant, 
thejudgment shall be satisfied of record, and, if the property of the défend- 
ant shall hâve been sold within said period, and shall hâve been bld in by 
the complainant, said complainant shall reconvey the same to the défendant 
upon like payment by the défendant; fourth, that within said period of 
ninety days there be given to such stockholders as hâve not yet subscribed 
for the honds of the Sutro Tunnel Company, heretofore authorized to be 
issued.an opportunity to do so upon due notice, in order to raise the money 
with which to make the aforesald payment, and that payment by means 
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of said subscriptions to sajd bonds shall be deemed paypient by the de» 
fendant" To which Messrs: Haggln & Dibble replied, oa August 4th, as 
foUows: "We baye thls day (at 3:45 p. m.) received the foUowing telegram 
from Wheeler H, Peckham, Èsq., counsd for the Union Trust Oo.: 'Sutro's 
offer declined. If company consent to decree with compoiind Interest, com- 
plainant will crédit ail money heretofore pald by company or receiver; will 
accept face of decree with interest wlthin ninety days before [from] entry 
of decree, without the eighteen per cent, penalty; will give stockholdeas 
ninety days' further time to assent at sllghtly hlgher rate. If this offer 
Is not forthwith accepted, stodiholders will not be given further right to 
assent, or. If given, it will be at much higher rate, and complainant must 
press for a decree forthwith, which please do;' " and it was "therefore ré- 
solved that this board does not deem it to the interest of the company to 
accept the proposition contalned in the last of the foregoing letters from the 
sollcitors of the complainant, and rejects the same, but that it will enter- 
tain the above proposition made by the attorney of the company, but defers 
présent considération thereof; resolved, that the attorney of the company is 
hereby Instructed to commiinlcate the substance of the fotegolng preamble 
and resolutions to the sollcitors for the complainant." 

The retiords of the board do not show that any référence was made to the 
eyndicaie agreement at thls meeting, but on the next day the record shows 
that a letter from Messrs. Haggin & Dibble had been received, in reply to 
the décision of the board, the day before, "which substantially assents to 
Mr. Sutro's prevlous proposai, except that they ask that the syndicate agree- 
ment be ratifled, and that the price at which stockholders will be aUowed 
to subseribe is stated." At the meeting held August 9th, the foUowing 
letter was read, placed on file, and spread upon the minutes of the board: 

"San Francisco, August 6, 1888. 
"To the Board of Trustées of the Sutro Tunnel Company— Gentlemen: In 
accordance with yoxu* request for our written opinion and advice on the 
foUowing matters we herewith state: First That in omr opinion the levying 
of an assessment upon the shares of thé stock of the Sutro Tunnel Company 
issued as unassessable would bé of doubtful validity. We therefore advise 
against such comrse. Second. That in om* opinion the proposed settlement 
of the foreclosure suit pending against the company set forth in the an- 
nexed preambles and resolutions is for the best interests of the company 
and Its stockholders. We therefore advise the board to make such settle- 
ment ïours, truly, S. M. Wilson, 

•Théodore Sutro, 
"Edmund Taus^y, 

"Of Counsel for the Company." 

Whereupon, the foUowing résolutions were adopted: "Whereas, the attor- 
ney of this company has laid before this board certain correspondence be- 
tween himself and the sollcitors of the Union Trust Company of New York, 
the présent complainant in the pending foreclosure suit against the com- 
pany, looking to a settlement thereof ; and whereas, thls board deems it for 
the best interests of this company and its stockholders, and is advised by 
Its counsel, to wit by S. M. Wilson, Théodore Sutro, and Edmund Tauszky, 
to make such settlement on the foUowing conditions, viz.: That this com- 
pany consent to the entry of a decree In favor of said complainant, pursuant 
to the terms of the mortgage In suit, provided— First that the complainant 
waive ail claims for IntCTest upon interest; second, that ail moneys hereto- 
fore paid by thls company, whether on account of interest upon Interest or 
otherwise, and also ail moneys paid by the receiver herein, under order of 
court up to the entry of the decree, be credlted to thls company on account 
of the sum due in pursuance of the terms of the mortgage: Now, therefore, 
resolved, that thls board hereby consents that a decree shall be entered in 
accordance with said terms, and the attorneys of the company are hereby 
directed to consent to such entry." 

At the meeting held on the lOth of August the letter of Mr. Peckham, dated 
June 22, 1888, notifying the company of the assignment of the McCalmont 
mortgage to the Union Trust Company, was read and spread upon the min- 
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utes, together with varlotis other letters and documents relating to the mat- 
ter. The board, after redtlng the faets that Sutro, under his power of 
attomey, consented to the syndlcate agreement In so far as It relates to non- 
foreclosure; that the Union Trust Company had advanced the necessary 
funds, not subscrlhed by the stockholders, with which to effect the transfer 
of the mortgage to the Union Trust Company; and that "one of the condi- 
tions of the proposed settlement of the pending foreclosore suit against the 
Sutro Tunnel Company is that this board should ratlfy and approve the 
aforesajd syndicate agreement: New, therefore, resolved, that the sald 
syndicate agreement is hereby ratlfied and approved in so far as it relates 
to nonforeclosure of the property of this company." At the date of this rati- 
fication the subscriptlons and payments of the stockholders were as follows: 



Rate. Form, 
50c. A 
B 
55c. 


Number of shares. 
878,772 

377,807 


Payments. 
' $439,386 
5,342 
207,793 85 


Totals 

Deduct 5c. penalty 


1,256,579 


$652,521 85 
18,890 35 




$633,631 50 



On the same day (August 10, 1888) a stipulation was entered Into that a 
decree be entered in the foreclosure suit in favor of the Union Trust Com- 
pany for $1,419,544.22, that being the full amount due on the mortgage after 
deducting ail sums of money paid thereon by the Sutro Tunnel Company 
and by the receiver. The order of the court for a decree of foreclosure in 
pm-suance of this stipulation was made on the 13th of August, though not 
entered until October 1, 1888. The interest from the lOth to 13th of August 
was added, and the decree was^ for $1,420,209.46, and declared to be a lien 
upon the mortgaged property, which was ordered to be sold by the United 
States marshal, who was appointed master for that purpose. On October 
Ist, Mr. Sutro prepared the following advertisement: "The Sutro Tunnel 
Company hereby gives notice to such of its stockholders as hâve not yet 
subscribed to its bonds that judgment has been entered in the long-pending 
suit for foreclosure of mortgage in favor of the complainant. One condition 
of said judgment, however, is that ail the shareholders who hâve not yet 
subscribed to the new bonds of the company shaJl hâve 90 days from Oc- 
tober 1, 1888, to save their interest by paying, for the first 30 days, 55 cents, 
and, for the next succeeding 60 days, 60 cents, per share, on ail shares owued 
by them, for which they will receive the new bonds of the company at the 
rate of $1 for each 55 or 60 cents so subscribed. Any shareholder who does 
not subscribe for thèse bonds within. this period of 90 days must necessarily 
lose hls interest in the property of the company. AU subscriptlons, together 
with the shares, properly indorsed, must be sent to the Union Trust Com- 
pany, No. 73 Broadway, New York. For circulars and further information 
apply to the ofiices of the company, 320 Sansome street, San Francisco, and 
Eoom 123, Produce Exchange, New York,"— which was by the order of the 
board of trustées published in the New York, San Francisco, and Virginia 
City papers, once a week, for three weeks. The next day Mr. Sutro issued 
a circular to the stockholders, explaining more in détail the condition of 
affairs, giving a statement of the receipts and disbursements of the company 
for a number of years, and closing with the suggestion that the "new bonds 
will be a désirable Investment" The trustées ordered 3,000 circulars to be 
printed, and a copy sent to each stockholder, who had not subscribed to 
bonds, whose address was known, and to be generally circulated by the 
président, which was doue. On October 3d, the reorganizatiou commlttee 
issued a circular to the stockholders, embodylng substantially the same 
terms stated in the advertisement of Sutro, and the same statements as 
contalned in the Sutro circular, and closing as follows: "By complying with 
the terms of this circular you will be regarded as having assented to ail the 
terras and conditions of the said circulars of the executive commlttee dated, 
respectlvely, November 15, 1887, and April 27, 1888." This circular was ex- 
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tenslvely advertlsed. The final résulta of the subscriptlons show that the 
total amount pald In was Ç75G,741.25, whlch, after maklng the réductions on 
account of penaltles, etc., left the amount $723,998.50. Thé total number 
of shares of the Sutro Tunnel Cîompany represented in the subscriptlons waa 
l,4é7,99T, leaving the number of shares that did not subscribe at 552,003. 

On January 14, 1889, due and proper notice having been prevlously glven, 
the master sold the property of the Sutro Tunnel Company, xmder tbe de- 
cree of the court, to the Union Trust Cîompany for $1,325,000, that being 
the highest bid therefor. The master In due tlme made hls report, and the 
court ordered that the report and sale "be absolute and binding forever, 
and that they stand as In ail thlngs ratifled and confirmed." The master 
■was ordered to exécute a deed to the purchaser, which was accordingly 
done, on the 2d day of August, 1889. On August 31, 1889, the Comstodi 
Tunnel Company was incorporated, under the laws of the state of New 
York, Wlth a capital stock of $4,000,000, dlvided Into 2,000,000, shares of the 
par value of $2 each. On October lOth, Mr. Théodore Sutro was elected 
président, and H. H. Thayer secretary and treasurer, of this corporation. 
On October 19th, the Union Trust Company deeded to the Comstock Tunnel 
Company ail the property purchased by It at the f oreclosure sale, and the 
Comstock Tunnel Company executed a mortgage to the Union Trust Com- 
pany to secure the payment of the bonds of the company to an amount not 
exceeding $3,000,000. The Comstock Tunnel Company issued $2,139,000 face- 
value bonds, which were diatributed as follows: 

To subscribing stockholders $1,448,012 

To subscribers who were not stockholders 10,594 

To the syndicate ...., 538,394 

To Théodore Sutro 92,000 

To Sellgman & Seligman , 25,000 

To H. H. Thayer 5,000 

To Otto Lowengard 5,000 

To Gordon MacDonald 5,000 

To P. C. A. M. Van Weel 5,000 

To H. K. Baltzer 5,000 

Total bond issue, face value $2,139,000 

On December 12, 1889, a decree for the deflciency in the foreclosure suit, 
amounting to $101,365.13, was regularly entered. The property of the Sutro 
Tunnel Company, consisùng of certain real estate not included in the mort- 
gage, was subsequently sold under a judgment obtained by the state of 
Nevada for delinquent taxes, to the Comstock Tunnel Company for $789.97. 

R. E. Houghton (Wm. F. Herrin and H. L. Gear, of counsel), 
fop complainants. 

Edmimd Tauszky and W. E. P. Deal (Pierson & Mitchell and 
Pillsbury & Blanding, of counsel), for respondenta. 

HAWLEY, District Judge (after stating the facta as above). 
The légal questions involved in this case may be classified under 
four heads: (1) Jurisdiction ; (2) f allure of trustées to levy an 
assessment; (3) position of complainants, and their participation 
in the plans formulated by Sutro; (4) questions relating to charges 
of f raud, conspiracy, and violations of trust and confidence. 

1. Respondents contend that this court has no jurisdiction of 
this case (1) because none of the complainants or respondents are 
résidents or citizens of the state of Nevada, and there are aliens, 
and also citizens of the same state, on both sides of the contro- 
versy; and (2) that the doctrine of ancillary jurisdiction is not 
applicable to the facts of this case. After the filing of the an- 
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Bwers, the respondents moved the court to dismiss tlie bill upon 
the eame grounds. Tliis motion was heard before the circuit 
judge, and by bim denied in a brief opinion, as follows: 

"This is a motion to dlsmlss the bill for want of jurlsdiction, on the grotind 
that some of the complalnants and respondents are citizens of the same 
State, and some of the parties on both sides are aliens. The bill l8 filed, 
however, to set aslde a decree, In the same court, of foreclosure of a mort- 
gage and sale, and confirmation of the sale, of the Sutro tunnel, on the 
ground of various frauds alleged, by means of which the proceedlngs are 
sald to hâve been accomplished. I think that this is but an appendage of, 
or a suit supplementary and ancillary to, the prior suit. It is but a renewal 
and continuation of the prior litigation. It is within the cases of Dewey v. 
Gas Goal Co., 123 U. S. 329, 8 Sup. Ct. 148; Krippendorf v. Hyde, 110 U. S. 
276, 4 Sup. Ct 27; Paciflc B. Co. v. Missouri Pac. Ry. Co., 111 U. S. 505, 
4 Sup. Ct 583; Johnson v. Christian, 125 U. S. 643, 8 Sup. Ot 989, 1135; 
Railroad Co. v. Soutter, 2 Wall. 440, 510; and Jones v. Andrews, 10 Wall. 
S27. Indeed, the suit could not well be eflectually prosecuted in any other 
court The court has jin-isdiction under thèse autborities. Let the motion 
to dismlss be denied." 

I therefore décline to review tbia question. 

2. The flrst question presented by respondents relates to the 
failure of the trustées of the Sutro Tunnel Company to levy an 
assessment upon its shares of stock. It is charged in complain- 
ants' bill that the trustées whoUy disregarded their duty to raise. 
by lawful assessment upon the shares of the company, the sum 
required to complète the payment for the McCalmont mortgage, 
and, in violation of their duty, consented to the guaranty of its 
bonds by the syndicate, and authorized Théodore Sutro, at his 
instigation and request, to stipulate with the Union Trust Com- 
pany for the entry of the decree of foreclosure, and for the sale 
of ail the property of the Sutro Tunnel Company. After setting 
out at length the provisions in the syndicate agreement that if 
the necessary amount of money was raised by the subscriptions 
of the stockholders, or if the Sutro Tunnel Company should pay 
to the Union Trust Company, "within ninety days after the actual 
entry of the decree, the amount paid to the former complalnants 
for the mortgage in suit, less the amount which should hâve been 
paid over by the receiver up to the expiration of said 90 days, 
* • * that then the said judgment and decree should be dis- 
charged and satisfied of record," etc., the bill further avers "that 
the said board of trustées allowed the said ninety days to elapse 
without levying any assessment upon the stock of said Sutro Tun- 
nel Company to repay the amount advanced by said syndicate 
for the purchase of said mortgage, and allowed the said property 
of said Sutro Tunnel Company to be sold under said decree, and 
allowed the time for rédemption under said decree to expire, and 
allowed the sale of said property to be conflrmed, without redeem- 
ing the said mortgage, pursuant to said stipulation or otherwise, 
or lawfuUy providing any means for said rédemption, as it might 
and ought to hâve done by assessment upon the stock of said com- 
pany." 

It is difflcult to see why the charge of neglect of duty in this 
respect should be made against the trustées in ofBce in 1888, in- 
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Btead of the previous boàrds. Was it not as much. th.e duty of 
the trustées in office in 1886 or in 1887, as it was of the board 
in 1888, to levy an assessment? The tnith. is that, indépendant 
of the légal questions involved, it was the honest opinion and 
judgment of the différent boards of trustées, as well as of many, 
if not air, Ot the stockbolders, that any attempt to raise the amount 
of money required to pay the McCalmont mortgage would hâve 
been prejudicial. AU the facts tend to show that it would hâve 
been absolutely useless to attempt to raise the money in that 
"way. The trustées of the Sutro Tunnel Company were not in a 
position on August 10, 1888, to apply the money subscribed and 
paid by the stockholders prier to that time, and to hâve levied 
an assessment for the balance of the amount necessary to pur- 
chase the McCalmont mortgage, as complainants claim they should 
hâve donc. The trustées had no power, authority, or control of 
the money which was paid by the subscribing stockholders upon 
a spécifie plan for a spécifie purpose. This money could only be 
used as provided by the terms of their subscription. But, if such 
a course could hâve been pursued, it would hâve been grossly un- 
just to the subscribing stockholders. The assessment, if then 
levied, would necessarily hâve been against ail the shares equaUy, 
whether held by subscribing or nonsubscribing stockholders, and 
the subscribing stockholders would hâve had a just cause of com- 
plaint, upon the ground that such an assessment, under ail the 
circumstances, woùld hâve been unfair and inéquitable. The Mc- 
Calmont mortgage contained a provision that "the debt contracted 
by thèse présents on behalf of the company, and ail further ad- 
vances on the security thereoif, are subject to the express stipu- 
lation (which is hereby made) that the stocldiolders shall not be 
held liable, in respect thereof, in their individual capacity." With 
the exception of about 30,000 shares, each certiflcate of stock of 
the Sutro Tunnel Company bore upon its face the word "Unas- 
sessable." The by-laws of the corporation were amended in 1880, 
and it was therein provided that the shares "were unassessable." 
No stockholder had at any time demanded the levying of an as- 
sessment for the purpose of enabling the corporation to pay the 
IVrc Calment mortgage; but the question as to the propriety and 
legality of levying an assessment for that purpose had at différ- 
ent times been suggested to the attorneys for the corporation, 
who had expressed the opinion that, to say the least, the levy- 
ing of an assessment was of doubtful validity. It is not deemed 
necessary to judicially détermine whether an assessment, if lev- 
ied, could hâve been legally enforced. It may, for the purposes 
of this opinion, be conceded that it could. Cook, Stocks & S. 
§ 242; Eailroad Co. v. Spreckles, 65 Cal. 193.i But, under ail the 
facts and circumstances of this case, the failure of the trustées, 
in 1888, to levy an assessment, does not tend to establish any 
fraud, conspiracy, or willful neglect of duty upon their part, which 
would authorize a court of equity to set aside the proceedings 

' 3 Pac 661, 802. 
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and decree in the foreclosure snit. The most that couM possi- 
bly be said against the trustées would be tLat they erred innot 
attenipting to raise the money by an assessment. But trustées 
axe not liable for mistakes of jndgment Morawetz, in his work 
on Private Corporations (section 553), says: 

"The directors of a corporation are intrnsted with wide discretlonary 
powers. They are bound to exercise thèse powers with the utmost good 
faith in the interest of the corporation, and to give the latter the beneflt of 
their best judgment; but they are not liable for innocent mistakes. Directors 
merely undertalie to make honest use of such Judgment as they possess. 
They do not insure the correctness of their judgment, and they cannot be 
charged with the conséquences of an honest errer of judgment or acci- 
dentai mistake in the exercise of their dlscretionary powers." 

In Leslie v. Lorillard, 110 N. Y, 532, 18 N. E. 363, the court said: 

"In actions by stodJholders which assall the acts of their directors or 
trustées, courts will not interfère unless the powers hâve been illegally or 
imconscientiously executed, or unless It be made to appear that the acts wer« 
fraudaient or collusive, and destructive of the rights of the stockholders. 
Mère errors of judgment are not sufficient as groimds for equity interfér- 
ence, for the powers of those entrusted with corporate management are 
largely dlscretionary." 

See, aiso, Association v, Childs, 82 Wis. 476, 52 N, W. 600; 
Watts' Appeal, 78 Pa. St. 370, 391; Green's Brice, Ultra Vires, 
407. Especially is this true in ail cases where the trustées act 
under advice of counsel. Spering's Appeal, 71 Pa. St. 11, 21. 

3. In référence to the acts and conduct of complainants, and their 
participation and acquiescence in the varions transactions, it must 
be remembered that the doctrine of ultra vires has two separate 
and distinct phases, — one, when the public or creditors are con- 
cerned, which has no application to this case; the other, where the 
question is between the stockholders and the corporation, or be- 
tween it and its stockholders and third parties dealing with it and 
through it with them. It is this branch with which we hâve to 
deal. In Kent v. Mining Co., 78 N. Y. 185, the court said : 

"When it is a question of the right of a stoclsholder to restrain the cor- 
porate body withîn its express or incidental powers, the stockholder may in 
many cases be denied, on the ground of his express assent, or his intelli- 
gent, though tacit, consent, to the corporate action. If there be a departure 
from statutory direction, which is to be considered merely a breach of trust 
to be restrained by a stockholder, it is pertinent to consider what has been 
his conduct in regard thereto. ' A corporation may do acts which affect the 
public to its harm, inasmuch as they are per se illégal or are malum pro- 
hibitum. Then no assent of stockholders can valldate them. It may do acts 
not thus illégal, though there is want of power to do them, which afCect 
only the interest of the stockholders. They may be made good by the as- 
sent of the stockholders, so that strangers to the stockholders dealing in 
good faith with the corporation will be protected in a reliance upon those 
acts." 

It therefore becomes important to inquire, not only as to the 
character of the relief sought, but also to ascertain complainants' 
relations to the varions transactions set ont in the statement of facts. 
It would perhaps be dififîcult to explain what the resuit would be if 
the relief asked for by complainants should be granted. It might, 
and probably would, lead to confusion worse confounded, and liti- 
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gatîon more extended and disastrous. It is certain, howerer, that 
the relief tliey ask for is absolutély destructive of nearly every- 
thing that has been done by Sutro and the syndicate, and ail of 
theip yariouB transactions are claimed to be in fraud of complain- 
ants' rights, and the court is asked to set them aside, regardless 
of conséquences. TMs is to be done apparently for the beneflt of 
ail parties holding nonsubscribing shares of stock in the Sutro 
Tunnel Company; but it is claimed by respondents to be simply 
for the beneflt of complainants, who, according tothe ayerments 
in the bill, own 15,250 shares. Sutro, the members of the execu- 
tive and reorganization committees, and the firm of Seligman & Selig- 
man, attorneys, would, according to the contention of complainants, 
be compelled to return to the Sutro Tunnel Company the money 
and stock vs'hich they received as fées for their services. The syndi- 
cate wovld also hâve to account for the money paid by the Sutro 
Tunnel Company to the McCalmonts on the mortgage before it was 
transferred to the Unioii Trust Company, although it never re- 
ceived any part or portion of said money. For obvions reasons, 
the court déclines to make any suggestion or conjecture as to what 
would become of the interests in the property held by the outsiders 
or the subscribing stockholders in the syndicate, or to speculate as to 
whether the nonsubscribing stocldiolders, who are net parties to thls 
suit, could be compelled to participate in the future proceedings if 
the decree is set aside. It is enough to say, for the purpose of illus- 
trating the question under considération, that there is no direct 
offer upon the part of complainants to pay any money that might 
be found due, upon an accounting, from the nonsubscribing shares 
of stock which they hold. Equity appeals to the discrétion of the 
court for justice. It has frequentiy been said that nothing can 
call forth the activity of a court of equity but "conscience, good 
faith, and, reasonable diligence." Hâve complainants brought either 
of thèse ingrédients into this case? Stockholders who seek pro- 
tection agalnst the acts of a corporation which are not directly 
prohibited by law, although in excess of its powers, must be dili- 
gent in order that the court may undo the wrong to them without 
doing equal or greater wrong to other persons. The jurisdiction 
of the court is purely équitable, and it must necessarily be gov- 
emed by équitable principles. Parties who come into court asking 
equity must do, or ofifer to do, equity. As was said by Lord Jus- 
tice Turner in Great Western Ey. Co. v. Oxford, W. & W. Ey. Co. 3 
DeGex, M.&G. 359: 

"If parties cannot come Into equity without submlttlng to do equity, a 
fortiori they cannot come for the summary Interférence of the court Vhen 
their conduct before coming has been such as to prevent equity belng done." 

. Are complainants in a position to complain of the acts and con- 
duct of the board of trustées of the Sutro Tunnel Company, of Théo- 
dore Sutro, of the syndicate, of the executive and reorganization 
committees, or of the sale and disposition made of the property of 
the Sutro Tunnel Company? In giving the gênerai history of the 
varions transactions in which Mr. Sutro is the central figure, the 
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part taken l)y the complainants does not, perhaps, prominently 
appear. But a history of this case would be incomplète without 
a brief référence to their acts and active participation in ttie prem- 
ises. In fact, the légal aspects of the case (to be hereafter con- 
sidered) cajinot be fairly determined without a clear and full under- 
standing as to their conduct, as well as that of the respondents. 
If they favored, encouraged, and aided the varions plans proposed 
by Sutro, and assisted in carrying them ont, or, with full knowledge 
of ail the facts, ratifled and acquiesced therein, then the question 
arises whether they are not precluded from attempting to destroy 
the results which they, in common with other stockholders, assisted 
in creating. If it be true, as claimed by respondents, that the 
complaining stockholders are bringing this suit in their own indi- 
vidual interests, and that they participated in ail the acts corn- 
plained of, with knowledge of the facts, then they would be barred 
of any remedy. Cook, Stocks & S. § 730. If they actively 
participated in any fraud or conspiracy, if any is shown, with the 
respondents, then, whatever the rights of innocent stockholders 
may be, the complainants would not be entitled to any relief. The 
truth is that the persons who were actually defrauded by the trans- 
actions, if any fraud, actual or constructive, took place, would be 
the few stockholders who took no part in the proceedings, or had 
no knowledge thereof. As to the stockholders who took part in 
the fraudulent transactions, if there were any, they are particeps 
eriminis, and are not entitled to any relief. As was said in U. S. 
V. Union Pac. E. Co., 98 U. S. 569: 

"It is agalnst ail the principles of jurisprudence, whether at law or In 
equity, to permit them to litlgate this fraud among themselves. If the Inno- 
cent stockholders are not parties hère * • • they would get no relief 
by the suit." 

But it is important, in determining the questions involved in this 
case, to know in what manner the complainants considered the 
conduct of respondents, as well as themselves, when the transac- 
tions complained of were in process of being carried ont, It is 
essential to know who it is that makes the charges of fraud, con- 
spiracy, and violations of trust and confidence, and to ascertain 
whether they knew of ail the transactions complained of, and openly 
participated therein, or remained quiet, and made no objection 
until after they found ont that the results attained were not such 
as they anticipated they would be. 

Do they corne into a court of equity with clean hands? Is it 
true that they havebeen on both sides of this controversy, waiting and 
watching to flnally espouse the cause of the one with which, in their 
opinion, the greatest profit lies? Can it be said of them, as charged 
by the respondents' counsel, that, like their prototype in the old 
play written by Marlowe: 

"And thus far roundly goes the business. Thus, lovlng neither, I wiU Uve 
with both, making a profit of my policy; and he from whom my most ad- 
vantage cornes shaU be my friend." 

Would they not repel any charge of fraud on their part? Would 
they not vigorously compladn if any of the acts of fraud which they 
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allège a^gainst respondents shouia be charged agalnst tliem? Who 
are they', what hâve they done, and what are their rights in the 
prenïiSesi? Equity rule 94 provides: 

"B^ery blU brought by one or more stockholders In a corporation agalnst 
the corporation and other parties, founded on rights which may properly be 
asserted by the corporation, must be verlfied by oath, and must contaln an 
allégation that the plalntlff was a shareholder at the tlme of the transaction 
of whIch be complalns, or that bis share had devol^ed on him slnce by 
opération of law, and that the suit is not a coUuslve one to confer on a 
court of the United States jurlsdictlon of a case of whlch it would not other- 
wlse hàvë cognlzance. ït must also set forth with partlcidarlty the efiforts 
of the plalntlflf to secure such action as he desires on the part of the mana- 
ging dlrectors or tnistees, and, if neceesary, of the shareholders, and the 
causes of bis fallure to obtaln such action." 

Complainant Wteelan was not a stockholder during the time of 
the transactions complained of. He flrst bought 250 shares of the 
Sutro Tnnnel stock, Npvember 10, 1888, and subsequently, during 
the saïkie month, bought 500 shares more. He is not, therefore, 
in a position, under the rule, to be a complainant in this case. 

In Hollins v. EaUroad Co., 9 N. Y. Supp. 909, the court held that, 
where a plan for the reorganization of a railroad company is not 
prohibited by law, one who purchases stock, ai ter the plan is adopt- 
ed, f rom a stockholder who voted for such plan, cannot insist that 
it ia ultra vires, and that he is not "in such a position as to ask 
a court of equity to enjoin the offlcers of the corporation or the 
corporation défendant, fpom doing what his predecessors, as owners 
of the stock, expressly authorized and directed the ofiBcers of the 
company to do." Complainants Symmes and Aron were stockhold- 
ers at the time of the transactions of which they coraplain; and it 
is alleged in the Mil : 

"That thls suit Is not a colluslve one, to confer on a court of the United 
States Jurlsdictlon of a case of which it would not otherwise hâve cognl- 
zance; • • • that the managing tnistees of sald Sutro Tunnel Com- 
pany are défendants herein, and are parties to the fraudaient comblnatlon 
and consplracy herelnafter complained of by your orators; and that any de- 
mand upon them to instltute thls or any action In the name of sald Sutro 
Tunnel Company, to accompll^h the objecta h^eln sought to be secured, 
would be wholly frultless and irnavalling. And your orators aver, upon and 
accordlng to thelr Information and belief, that the majorlty of the sharehold- 
ers of sald Sutro Tunnel Company hâve become shareholders in the Com- 
stock Tunnel Company, a corporation défendant, and that they expect to 
recelve bonds of sald Comstodt Tunnel Company in lieu of the bonds of the 
Sutro Tunnel Company to whlch they bave subserlbed; and that it Is im- 
possible to secure a vote of a majority of the shareholders of sald Sutro 
Tunnel Company to remove sald trustées, or to appoint new trustées of said 
Sutro Tunnel Company, or any trustées who would Instltute any action to 
obtaln the relief prayed for by your orators; that the sald majorlty of said 
shareholders, having subserlbed to bonds of the Sutro Tunnel Company, hâve 
been led by the défendants who bave engaged in said fraudulent combination 
and consplracy, and as the resuit thereof , to believe that the said Sutro Tun- 
nel Company haa lost ail tltle to Its property and francbises under the fore- 
elosure sale herelnafter descrlbed, and that tbe same was transferred to 
and purchased by the Union Trust Company in trust for the exclusive bene- 
flt of the members of the syndleate herelnafter described, and of the share- 
holders who were subscrlbers to the bonds of said Sutro Tunnel Company, 
to the exclusion of ail olâier shareholders of sald Sutro Tunnel Company; and 
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that the said majority of sald shareholders wlll not cooperate wlth sald 
Sutro Tunnel Company to secure its interests in any manner, tmless thla 
court shall flrst grant the relief sought by your orators In thls suit" 

Thèse aTerments, liaving been sworn to, will be deemed sufiEi- 
cient to comply with the raie as to complainants Symmes and 
Aron. 

Mr. Symmes flrst appeara npon the bocks as a stockholder 
in the Sutro Tunnel Company on December 31, 1887, as the owner 
of 4,000 shares, which were purchased by him from the office of 
the Company in New York. On November 10, 1888, he procured 
50 shares more, and on July 23, 1890, 100 shares more were issued 
to him in San Francisco. On the hearing before the examiner 
he produced certificates for 3,600 shares of stock issued in the 
names of other parties, and testifled that he held thèse shares of 
stock before this suit was commenced, and acquired most of the 
stock in the spring and summer of 1887, and had a small portion 
of the stock a year or two before. On the 30th of December, 
1887, he subscribed for $1,000 bonds, face value, on the A form, 
on 1,000 shares of stock, pursuant to the plan of the committee 
of November 15, 1887; and on November 27, 1888, subscribed on 
3,650 shares of stock, at the rate of 55 cents per share, on the 
plan of April 27, 1888. In May, 1888, he had an interview with 
Mr. Sutro in New York, when he was fuUy informed of every- 
thing that had been done up to that time, and was then advised 
that it would be necessary to organize a syndicate, and perhaps 
pay it a large commission for subscribing the amount necessary 
to purchase the McCalmont mortgage. On August 6, 1888, the 
chairman of the reorganization committee addressed a letter to 
Mr. Symmes, in which, among other things, he detailed the plans 
of reorganization, informed him ail about the syndicate and of 
its purchase of the mortgage, and offered to extend the time for 
further subscriptions at 50 cents until the 25th of the month. 
On September 3, 1889, three months before this suit was com- 
menced, he received and accepted $12.98, interest on his bonds 
at 4 per cent, per annum from date of his payments to January 
1, 1888. He admits in his testimony that when he subscribed for 
the bonds he remembered reading the closing parâgraph of the 
circular, that "a compliance with the terms of this circular will 
be regarded as your assent to the reorganization plan, with fore- 
closure if necessary," and further admits that he had knowledge 
of the transactions in relation to the efforts made to raise the 
necessary money; but he testifled that Sutro did not tell him, 
and that he did not know, that Sutro was to receive $100,000 as 
a fee, or that the executive and reorganization committees and at- 
torneys Seligman & Seligman were to receive any fées, and that 
his first knowledge of Sutro's fee was obtained from the answer 
in this suit. 

As to complainant Joseph Aron, the facts fully sustain the as- 
sertion of respondents' counsel that, "from the beginning of the 
transaction hère disputed to the end of it, Mr. Aron was advised 
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of every step, every proposed change or modification of plan, and 
every hope and eyery fear of any of the parties connected with 
it." Aron was one of the incorporators of the Sntro Tunnel Com- 
pany, was the président thereof from 1872 to 1874, and had over 
10,000 shares of stock standing in his name on the bocks of the 
Company. Mr. Lowengard, who was a member of the executive 
and of the reorganization committees, was Mr. Aron's conflden- 
tial agent and broker, and acted throughout* ail the transactions 
in that capacity. He was one of the stockholders who flrst em- 
ployed Mr. Sntro, and asked his aid, assistance, and ad vice. He 
is also made a respondent in this suit, and is charged by com- 
plainants with being one of the conspirators in the commission 
ofthe alleged frauds. There is not a scintilla of évidence in the 
volnminous record, nor is it claimed by complainants' counsel, 
that Lowengard ever exceeded his authority as Aron's agent, or 
that he at any time withheld from Aron any material fact or cir- 
cumstance in relation to any of the transactions, whereby Mr. 
Aron was misled or deceived as to the true and actual condition 
of the affairs as they transpired. On the contrary, the record 
afSrmatively shows that Mr. Lowengard informed Mr. Aron of 
every move that was taken in the efforts of Sutro and others to 
défend the foreclosure suit; to raise the money to pay off or pur- 
chase the McGalmont mortgage; the formation of the varions plans 
adopted by the committees, and approved by the trustées of the 
Sutro Tunnel Company; the organization of the syndicate; the 
signing of the syndicate agreement, and the contents thereof; 
the purchase of the mortgage, and assignment thereof to the Union 
Trust Company, — and that Mr. Aron, with full knowledge of ail 
the facts, consented to, ratifled, and approved of ail thèse transac- 
tions and negotiations, and of Mr. Lowengard's action and con- 
dnct in connection therewith. 

Mr. Lowengard testified: That he interested himself in the af- 
fairs of the Sutro Tunnel Company, as the représentative of Mr. 
Aron, in December, 1886. That he then cabled to Mr. Aron, in 
Paris, that Messrs. Baltzer, Stursberg, and others had organized 
a movement to put the interests of the Sutro Tunnel stockholders 
into the hands of Mr. Théodore Sntro, and received an answer: 
"We approve. Sign in your own name. Aron." That thereupon 
the flrm of Pahner & Lowengard signed in their own names for 
30,000 shares for Mr. Aron, and afterwards subscribed for 1,000 
shares more. Mr. Aron did not want to sign in his own name 
because he had, or imagined he had, some spécial grievance against 
the McCalmonts and others, and wished to push that matter, 
whatever it was, whether the foreclosure suit was settled or not. 
On May 27, 1887, Mr.. Aron wrote to Lowengard, with référence to 
the subscriptions, as foUows: 

"You can sign In yotir Indlvîdual name If, as Stursberg says, no llabllities. 
You know me well enough that I would not dare to ask it of you if there 
■was any llability to it But as my agent I do not wish to sign It. By do- 
ing this ail would be lost to me, as far as I am concerned, and I do not intend 
it to be so. I wlll be able to place lots of bonds, I am satlsfled. 
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On November 30, 1887, in answer to a letter of Mr. Lowengard 
inforroing him tliat he would hâve to pay |15,500 on his 31,000 
skares, Mr. Aron wrote: 

"First of ail, let me assure you that I appreclate Tery much ail the trouble, 
pains, &e., you bave taken in my behalf, • • ♦ You are in a committee 
representing 31,000 shares. You would like to see your proposition carrled 
out; that is, anyway, as far as yourself are concemed, be one of the signers 
of the taking of the bonds. Well, I hâve been trying to do the very thlng 
withont doing it myself, as, for reasons explalned, I wish to leave myself 
out of ail direct subscriptions. You represent the 31,000 shares you bave on 
hand. (You do not represent J. A.) Thls letter will reach you on or about 
the lOth of December. I shall cause, before this, to get the party whom I 
told you some time ago to cable you, Ist, 10^, then the balance; making, in 
ail, $15,500. This you will, of course, subscribe in the name of the party 
that will be mentioned to you, or you may even subscribe it, if you prefer, 
'Ott Lowengard, agent.' In this way you, as member of the committee, 
will bave subscrlbed, and I suppose thls will be satisfactory to you. Again 
thanking you for your trouble, believe me to be at your disposai if I can be 
of any use to you in Paris." 

On May 10, 1888, Mr. Aron wrote to Lowengard: 

"What you hâve done about the 31,000 shares « • • bas been ap- 
proved." 

In a letter written to Mr. Lowengard on the 30th of July, 1888, 
Mr. Aron referred to the large réduction made by the McCal- 
monts for the beneflt of the syndicate and subscribing stockhold- 
ers, complains of the acts of Sutro, and déclares that: 

"The bonds will not be issued by the Sutro Tunnel Company because that 
Company will be wiped out The new company is not yet formed which 
can issue them. » * * Of course, neither I or anybody else can flnd any 
fault for a committee to buy a mortgage and foreclose it But to do so 
with the aid and advice of the company's own counsel, own président, whose 
only authority is derived from the company, for the prapose of freezing out, 
&c., &c., seems to me preposterous and wicked. * * * Of course, $100,- 
000 fee to Théodore Sutro could not be paid by the S. T. Co.; only the profit 
of a scheme could do it" 

The record shows that, when this letter was written, Mr. Aron 
had subscribed on 31,000 shares for |31,000 face-value bonds, and 
paid 115,500, upon the plan which he denominates a "preposterous 
and wicked scheme." This letter, which, like the Parthian arrow, 
pierces as he who casts it flees, clearly shows, by a careful reading 
between the lines, that in Mr. Aron's opinion it was only prepos- 
terous and wicked because some one by the name of Sutro was 
connected with it. Nobody, not even Mr. Aron, could ând any 
fault "for a committee to buy a mortgage and foreclose it." That 
would be an honest, straightforward, business transaction, pro- 
vided Mr. Sutro did not get any fee. The entire letter was evi- 
dently written by Mr. Aron for the purpose of casting discrédit 
upon the conduct of Sutro, and at the same time to indorse every- 
thing that was done by his own agent, in order that he, as prin- 
cipal, might profit by the transaction. When complainants Symmes 
and Aron subscribed for their stock, with full knowledge of ail the 
facts, they did not think they were guilty of any fraud, or that 
they were encouraging any conspiracy to defraud any stockholçler 
of the Sutro Tunnel Company of his property or rights. They con- 
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sidered tliat ail the proceedings that were tafen in the preniises 
were fair, legitimàte, business transactions. They favored tlie 
plans, encouraged them, and aided them by their subscriptions 
and tàeir money, when they knew or believed that a new company 
would hare to be organized to issue the bonds, and that the Sutro 
Tunnel Company woiild be wiped ont of existence. Why Mr. 
Symmes retatned a portion of his stock in the Sutro Tunnel Com- 
pany, upon which hé did not subscribe, does not appear. But the 
reason why Mr. Ardn did not subscribe on ail his stock has already 
been refçrred to, and is made perfectly clear. He wanted to save 
some for the purpose of enabling him to hâve, as he supposed he 
would thus hare, a légal standing against the McCalmonts, Kidder, 
Peabody & Co., and Adolph Sutro in relation to their prior con- 
nection ând conduct in the affaits of the Sutro Tunnel Company, 
for the assertion of some rights of which he thought, and evidently 
still thinks, he had been unfairly or fraudulently deprived. But, 
whateyer their motive, purpose, or object may hâve been in retain- 
ing a portion of their stock in the Sutro Tunnel Company without 
subscribîng thereon to the scheme of which they now complain, 
it seems perfectly clear to me that, having subscribed upon a large 
proportion of their shares of stock, and having, with fuU knowledge 
of aU the facts, ratified, acquiesced, and approved of the plans adopt- 
ed by the executive and reorganization committees, and of every- 
thing that was done by the syndicate, except the payment of a 
fee to Sutro, and waited for a period of 18 months after the signing 
of the syndicate agreement before taking any action to protect 
their nonsubscribing shares of stock, they are not in a position to 
maintain this suit. Although it is averred in the bill that thia 
suit is brought for ail other stockholders who did not subscribe, 
it is a signtâcant fact that not a single other nonsubscribing stock- 
holder hàs, so far as the record shows, complained of any depriva- 
tion of his rights, or offered to corne forward and pay his propor- 
tion of the expenses of this litigation, or claimed any privilège 
to share in Its results. 

In Berry v. Broach, 4 South. 117, the suprême court of Mississippi 
held that it was withta the power of a majorîty of the stockholders 
to make the sale of the property of an incorporated company doiag 
an unsuccessfxil and unprofitable business, and that, even if such 
sale was voidable by the nonparticipating stockholders, a stockholder 
who participated in the sale could not avoid the contract, which 
had been ratified by the acquiescence of the other stockholders. 

In Matthews v. Murchison, 15 Fed. 691, the court held that a 
bondholder of a former organization had no standing in a court of 
equity to dissolve a new organization of a railroad company for 
which her agent had voted bonds, and to enforce a différent plan, 
where it appears that she had known of what her agent was doing 
and did not dissent; but had accepted her share of the bonds of 
the new organization, and so acted as to induce others to believe 
she had acquiesced in the new organization. There the old com- 
pany had made default in the payment of its debts, and its property 
was sold, and bought in by the first mortgage bondholders. The 
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old corporation was dissolved, and a new one formed, to wMch the 
property and franchises of tlie old corporation were conveyed. 
Tliere, as hère among the stoclcholders, there had been consultation 
among the bondholders respecting the sale and purchase of the 
property, and the plan of reorganization to be followed when the 
purchase was made; and it was in respect to thèse plans that the 
complainant *ûled her bill. It appeared that the complainant re- 
ceived her proportion of bonds in the new organization without ob- 
jection; yet, according to the averments in her bill, she knew the 
Company was illegally organized, and had no power to issue either 
bonds or stock. Prench had acted as her agent, and, although she 
claimed that French had exceeded his authority, it was shown that 
she knew of his acts and had ratifled the same. Upon this state of 
facts the court said: 

"To corne into a caurt of equity, and ask It to set aside the organization of 
tho new company, iinder thèse clreumstances, and to take Its property out 
Df its hands, and put Into those of a receiver, is little else than monstrous. 
Every act of complainant and her husband after the vote of French led the 
public and the committee of pprchase and organization to suppose tliey ac- 
qulesced. The law and good conscience requlred that If they dlsapproved 
French's conduct, and denled bis power to act as he had doue, then to say 
80 at once, and not mislead everybody by deallng in the worthless se- 
curltles whlch they secretly meant to repudlate. Whetber this is an es- 
toppel or a ratification Is of little conséquence. Not to regard it as one or 
the othta- would work the greatest Injustice to the other bondholders. We 
think this décides the matter, and Is fatal to complainant's clalm for a re- 
ceiver, now, or at any other time, under her bill of complalnt" 

In Kent v. Mining Co., supra, the court said : 

"Where third parties hâve dealt with the company, relylng In good faith 
upon the existence of corporate authority to do an act, then it is not needed 
that there be an express assent thereto on the part of stockholders to work 
an équitable estoppel upon them. Their conduct may bave been such, 
though négative In character, as to be taken for an acqulescence in the act; 
and, when harm would corne to such thlrd parties if the act were held in- 
valld, the stockholders are estopped from questlonlng it. We suppose ac- 
qulescence or tacit assent to mean the neglect to promptly and actlvely con- 
demn the unauthorlzed act, and to seek judicial redress, after knowledge of 
the commlttal of It, whereby innocent thlrd parties hâve been led to put 
themselves in a position from whlch they cannot be taken without loss. It 
Is the doctrine of équitable estoppel, whlch applies to members of corporate 
or assoclated bodies, as weU as to persons acting In a natural capacity." 

In Kabe v. Dunlap, 25 Atl. 962, the court of chancery of New Jer- 
sey said: 

"Where an act Is done openly, and especlally on notice, and without evil 
Intent, though clearly in excess of the power of the corporation, a nonas- 
senting stockholder wIU not be allowed to pause to speculate upon the 
chances,— to walt until he can see whether such act is likely to resuit in 
profit or loss,— but, to be entitled to the summary interférence of the coiu-t, 
he must ask for It promptly, and before the act of whlch he complains bas 
become the foundation of rlghts or equities whlch must be destroyed or 
greatly irapalred If the act be nidlified or undone. Or, stated wIth greater 
brevlty and In Its simple essence, the rule Is this: If he wants protection 
against the conséquences of an ultra vires act, he must ask for It with suifi- 
cient promptness to enable the coiu^ to do justice to him without dolng In- 
justice to others. » • * This prlnciple must control the décision of the 
présent application. No argument Is requlred to show its pertlnency. When 
the leadlng facts of the case are recalled, It applies itself. Whether the com- 
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plainants remained Inaçttve to speculate upon the chanoesj lafeBOdlng to 
abidè by Qie consolidation If it resulted in beneflt, and, if not, to try l;o undo 
It, It is manlfest that tiey acted preclsely as they would hâve doue If such 
had been their intention." 

See, also, Kitchen v. RaUroad Co., 69 Mo. 225, 261; Tliornton v. 
Eailway Co., 81 N. Y. 463; Ashliurst's Appeal, 60 Pa, St 290; Watts' 
Appeal> T8 Pa. St. 370, 394; McGeorge v. Improvement €o., 57 Fed. 
262, 268; Streight v. Junk, 8 C. C. A. 137, 59 Fed. 323; Oil Co. v. 
Marbury, 91 U. S. 587; Hôtel Co. v. Wade, 97 U. S. 13; Indianapolis 
Eolling Mlll T. St Louis, etc., E. Co., 120 U. S. 256, 7 Sup. Ct. 542; 
Cook, Stocks & S. §§ 161, 729, 732; Mor. Priv. Corp. §§ 262, 264, 
624,631. 

Thèse TÏews virtually dispose of this case; but in view of its mag- 
nitude, and of the many ckarges of fraud that hâve been made, it 
is deemed proper to review the case upon its mérita. 

4. The; only debatable question is whether the facts show any 
constructive fraud upon the part of Mr. Sutro or his associâtes, or 
any violation of trust or confidence of such a character as requires 
a court of equlty to interfère, and déclare the transactions, however 
innocent they may hâve been intended, to be fraudulent in law. 
Constructive fraud is such as the law infers from the relationship 
of the parties and the circumstances and conditions by which they 
are surrounded, regardless of any actual dishonesty of purpose or 
evil design. There are certain well-defined principles, which hâve 
become axiomatic in the jurisprudence of this country, with référ- 
ence to the acts, conduct, and duties of the directors, trustées, and 
offlcers of a corporation in their relations with the corporation and 
with its stockholders. The ofiicers of a corporation are trustées 
for the creditors and stockholders; and if an officer thereof, by 
means of Ms power as such, secures to himself any advantage over 
other stockholders or creditors, equity, with its strong arm, steps 
in, and treats the transaction as void or voidable, and will charge 
him as a trustée for the beneflt of the innocent and injured parties. 
The offtcers, bàng in a place of trust, are, of course, obliged to exé- 
cute their duties with fldelity, not for their own beneflt, but for the 
common beneflt of ail the stockholders of the corporation. The di- 
rectors and trustées of a corporation hold a fiduciary relation to 
the stockholders. They are intrusted with the management and 
control of the property of the corporation for the beneflt and ad- 
vantage of ail the stockholders, and are therefore necessarily con- 
cluded from doing any act, or transacting any business, in which 
their own private interests or individual business will corne in con- 
flict with the duty they owe to each and every stockholder of the 
corporation. The same person cannot act for himself for gain, and 
at the same time, with référence to the same thing, act as the 
agent of others whose interests are conflicting. "No man can 
serve two masters, for either he wiU hâte the one and love the 
other, or else he wiU hold to the one and despise the other." 

Equity does not, as a gênerai rule, permit persons occupying 
fiduciary relations to be placed in such a position that the influence 
of Personal inotives is liable to be so strong a temptation as to 
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OTei'come their duty, or hâve a tendency to lead ttem to a betrayal 
of their trust. Directors or trustées are not allowed, by tke rules of 
equity, to transact any business in relation to the corporate prop- 
erty with themselves, or to acquire any interest therein for their 
individual advantage, to the détriment of the stockholders of the 
corporation. It is not, however, so much the profit to themselves, 
as it is th.e détriment to others, that furnishes the ground for set- 
ting the transaction aside. The ofl&cers of a corporation are al- 
ways required to exercise the utmost good faith in ail their deal- 
ings with their cestui que trust, and should be ready at ail times to 
explain ail that they haye ever done in connection with their man- 
agement of the trust property. The books are full of cases sustain- 
ing thèse gênerai principles; and in ail such cases the rules should 
be rigidly enforced, so as to deprive them of ail the benefits and ad- 
vantages which they obtained, by setting aside the transactions, 
and disarming them of ail légal sanction or protection for their 
acts. 

But the question hère to be decided is whether the facts pre- 
sented by the record are of such a character as to bring this 
case within the application of thèse principles. The facts speak 
for themselves. They must be taken in their entirety, and weighed 
and considered with référence to aU the conditions and surround- 
ings of the Sutro Tunnel Company. Suit had been commenced 
to foreclose a mortgage against its property for about 11,500,000. 
There was no real défense to the suit. It owed the money, and 
its property was subject to the lien of the mortgage. A receiver 
had been appointed. An attorney had been employed. Testi- 
mony had been taken by the owners of the mortgage. Interest 
and costs were rapidly accumulating. The time for final hearing 
was near at hand. The stock of the company had depreciated 
in the market. The company had no ready money, and no means 
of raising sufflcient to meet the demands of the suit. The ques- 
tion of levying an assessment was not even mooted. The trus- 
tées then in olfice were friendly to McCalmont Bros. & Co. They 
evidently and honestly believed that any attempt to levy an assess- 
ment would be useless, or that it would doubtless lead to litigation ; 
and staggering, as the company then was, under heavy burdens, 
further litigation meant disaster to the company, if not the utter 
destruction of its property. This was the condition when Mr. 
Sutro first appeared to take hold of the company's matters, and 
make an effort to save the life of a tottering corporation which was 
overwhelmed in debt far beyond the market value of its property. 
Thèse conditions must be kept constantly in mind in determining 
whether his acts were fair and open, or secret and fraudulent, in 
the varions transactions that thereafter took place. There was a 
gênerai belief among some of the stockholders living in New York 
City that the trustées were not inclined to défend the foreclosure 
suit or in any manner to protect the corporation, and were also of 
opinion that the property of the company, although heavily incum- 
bered with a mortgage lien, was of great value, and that some 
v.60F.no.6 — 55 
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unttea effort ought to be made to try and save it from foreclosure 
and saie. It is yrhoUy îmmaterial whether their belief was well 
or ill founded. It was with that objeCt in view — a laudable one, to 
say the least — that Mr. Sutro wàs consulted by them, which fact 
afterwards led to his eciployment as cdmisel for the company. 

Theineré fact that an ofacer déala with the corporation in busi- 
ness transactions doés not, of itseM, make the transactions fraudu- 
lent in law. If any ofScer ôf the corporation, after the foreclosure 
suit Was conunènced, had had the nioiiey, and was disposed to do so, 
he GoUld hâve made a loan to the corporation in order to extricate 
it from its existing difflculties, if the transaction was open and 
free froin actual fraud, without placing himself under the ban of 
prohibited àcts. In Oil Co. v. Marbury, 91 U. S. 589, the court 
said: 

"While It Is tnie that the défendant, as a dlrector of the corporation, was 
bound by ail those rules of eonscientlotis fairness whIch courts of equlty 
bave Imposed as the guides for dealing In such cases, It cannot be malntained 
that anj- l'ule forbids one dlrector among several from loanlng money to the 
corporation Whan the monCy Is needed, and the transaction Is open and oth- 
erwlse free from blâme. No adjudged case has gone so far as this. Such 
a doctrine, whlle It would afCord llttle protection to the corporation against 
actual fraud or oppression, wouJd deprlve It of the ald of those most Inter- 
ested In glvlng aid judlciously, and beat quallfled to judge of the necesslty of 
that ald, and of the extent to which It may safely be given." 

See, also, Hôtel Co. v. Wade, 97 U. S. 13; Warâeld v. Canning Co. 
(lowa) 34 N. W. 467; Gorder v. Canning Co. (Neb.) 54 N. W. 833; 
Duncomb y. Eailroad Co„ 84 N. Y. 191, 88 N. Y. 1; Railroad Co. 
V. Spreckles, 65 Cal. 193, 3 Pac. 661, 802; Cook, Stocks & S. § 661. 

The raie in relation to constructive fraud is founded in an anxious 
désire of the law to apply the principle of préventive justice, so as 
to shut out the inducements to perpetrate a wrong. It was adopted 
to secure justice, not to work injustice; and for this reason limita- 
tions and qualifications hâve been made upon its opération and ef- 
fect which are well calculated to guard it against evil results as 
inéquitable as those it was designed to prevent. Morawetz, in his 
work on Private Corporations (volume 1, § 521), speaking of the 
qualification of the rule. says: 

"But the rule referred to Is not an arbltrary one. It is founded on reason, 
and should not be appUed without regard to the clrcumstances of the case. 
A mwely nominal or a naked légal Interest in the subject-matter of a trans- 
action would not dlsquallfy an agent from representing his principal in the 
transaction, if there Is no temptatlon to the agent to obtaln an advantage at 
the expense of the principal." 

Any oflcer acting in good faith, for the benefit of the corpora- 
tion, certainly had the right to use his ofBicial power and influence 
in endeavoring to induce other persons to give such aid as would 
relieve, or tend to relieve, the corporation from its financial em- 
barrassments, or to secure a settlement or compromise of the pend- 
ing litigation ; and it was within the legitimate and lawful power of 
the board of trustées to employ any person — even one of their own 
members, if deemed advisable so to do — ^to act as agent or attorney 
of the corporation, and request him to dévote his tirne, energy, and 
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abUity, and to nse ail necessary and honorable means, to the ac- 
complishment of such a purpose, and to agrée in advance to pay him 
a reasonable compensation for his services. Bagaley v. Iron Co., 
146 Pa. St. 478, 23 Atl. 837; Brown v. Silver Mines, 17 Colo. 421, 30 
Pac. 66; Mor. Priv. Corp. § 508; Pew v. Bank, 130 Mass. 391, 395; 
Construction Co. v. Fitzgerald, 137 U. S. 99, 111, 11 Sup. Ct. 36. 

Mr. Sutro, as before stated, had been employed by a number of 
stockholders to look after their interests. He ascertained ttat it 
would be difflcult, if not impossible, to accomplish anything in 
tbeir behalf witliout having the aid of the trustées, and being 
clothed with the authority of the corporation to act. He so noti- 
fied the stockholders, and they, with him, immediately commenced 
active efforts to elect a new and more favorable board of trustées. 
There was no fraud; no conspiracy. It was their open and 
avowed purpose to save the company's property if it could possibly 
be done. A majority of the stockholders deemed it advisable to 
make a change in the management. Surely, they had the unques- 
tioned right to do this. The rule is well settled that a majority 
of the trustées hâve the power to control ail questions relating to 
the affairs of the corporation as long as their acts are not ultra 
vires. As is said in Cook on Stockholders (section 684) : 

"The corporate directors, so long as they act withln their powers, may nse 
their own discrétion as to what ought to be done. Such, also, is the rule 
with the majority of the stoclîholders in meeting assembled. An act Intra 
vires and without fraud is an act of Intemal management, ajid a mlnority 
of the stockholders are powerless to prevent, control, change, or question 
that act." 

See, also, Eoad Co. v. Jewell, 8 B. Mon. 144. 

Mr. Sutro was regularly elected as counsel of the corporation, 
and his salary agreed upon, at the annual élection held March 28, 
1887. He thereafter continued his efforts in behalf of the stock- 
holders and the corporation. He formulated the subscription and 
bond plans of November 15, 1887, and of April 27, 1888. The trus- 
tées were at aU times advised with référence to thèse plans, and to 
his efforts to induce stockholders to subscribe thereto, and of his 
efforts to secure a réduction of the mortgage debt; and with full 
knowledge of ail the f acts they indorsed, approved, and ratifled 
ail his acts in relation thereto. The principal contention of com- 
plainants is that he withheld the facts in regard to the syndicate 
agreement until the last moment, and that Mr. Wilson, of counsel 
for the Sutro Tunnel Company, was not fully advised in regard 
thereto when he joined with Mr, Sutro and Mr. Tauszky in writing 
the letter to the trustées, recommending the proposed settlement, 
which led to the action of the board consenting to a decree upon 
the terms proposed. Mr. Wilson had for more than a quarter of a 
century maintained his position in the front ranks of the légal 
profession in the city of San Francisco. He was a man of well- 
known probity of character and of unquestioned légal ability. His 
advice was naturally calculated to hâve great weight, if not con- 
troUing influence, in the final décision and action of the trustées. 
Complalnants' counsel, in commenting upon the facts, said: 
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"We do not want to be nnderstood to say that Mr. Butro could control Mr. 
S. M. Wilsôn in a matter of thls kind; but that he did not submit to Mr. 
Wllson tbis syndicate agreemënt is painfuUy évident." 

Is it possible that knowledge of tlits syndicate agreement, and of 
its tenus, was withheld from Mr. Wilson? The knowledge of the 
tnistees, of Mr. Ames^ the secretary, the acts of Lilienthal, the em- 
ploypient by bim of Mr. Jarboe, tbe reasons given for bis employ- 
ment, thç cbaracter of Mr. Wilson, tbe positive testimony of Mr. 
Sutro,iaijd ail tbè facts and circunjstances in connection witb tbe 
action of tbe trustées, are such as to convince tbe court that Mr. Wil- 
son was fjuJly advised in regard to thé terms and conditions of tbe 
syndicate agreement wben be signed tbe letter. Tbe trustées knew 
wbat they were doing wben tbey consented to the entering of tbe 
decree. Tbey knew what tbe terms of tbe syndicate agreement 
were. Tbey knew it was the only hope — tbe only chance — ^to get 
a further extension of time for 90 days. If the money could be 
raised in that time from tbe stockbolders, the Sutro Tunnel Com- 
pany çould retain its life. If it could not be raised, its existence 
woïdd corne to an end. A new company would bave to be f ormed. 
Reorganization was certain to take place. Tbe stockbolders who 
did not subscribe would lose aU tbeir interest in tbe property. AU 
thèse tbings were painfuUy évident to the board of trustées wben 
tbey acted in the premises. Oomplainants Symmes and Aron also 
knew what tbe resuit would be. Witb fuU knowledge of ail the 
facts, tJiey acquiesced and permitted the resuit to be accomplished 
without objection, and without taMng any steps to prevent it. 

No portion of tbe money paid by the syndicate for tbe purchase 
of the mortgage belonged to tbe Sutro Tunnel Company. Wben 
the mortgage was transferred and assigned to the Union Trust 
Company, it belonged absolutely to the subscribing stockbolders 
and tbe outsiders who constituted tbe syndicate, subject only to 
the rigbt of the nonsubscribing stockbolders to come forward within 
90 days and save tbeir stock if so inclined. It is argued by com- 
plainants that in everything that was done by Mr. Sutro be was 
working to sécure bis contingent fee. Tbis may be conceded. It 
would be strange, indeed, if be did not expect to get a good fee for 
bis services. But it is ,claimed that tbe fee agreed upon and prom- 
ised by a majority of the trustées, and allowed by tbe syndicate, 
was excessive, exorbitant, and outrageons. Could not tbe corpora- 
tion bave well afforded to pay him tbe sum of $100,000 if be had suc- 
ceeded in carrying out bis object of getting sufflcient funds from the 
subscribing stockbolders to tbe plans which he bad formulated? 
Tbe amount of tbe fee was large. The work to be done was 
stupendous. Who would bave undertaken it without the hope or 
promise of a suitable reward? The work was difàcult, and required 
extraordinary efforts. It demanded aU bis time, energy, and abil- 
ity, as weU as "bis fertUity of resources," so oftèn referred to by 
counsel. Mr. Sutro received no more advantage or beneflt from 
tbe syndicate agreement than bad been promised him by tbe trus- 
tées if bis other plans could bave been carried out. The syndicate 
simply agreed to pay bim tbe same amount of money that had been 
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originally promised by the trustées. Th.e subscribing stockholders 
evidently deemed tbat this was just, right, fair, and proper in the 
premises. Mr. Lowengard, on the 31st of August, 1888, in an- 
swering a letter received from Mr. Aron, complaining of Sutro, and 
especiaîly of the large fee which he was to receive under the terms 
of the syndicate agreement, expressed views which are directly ap- 
plicable to this question, as foUows: 

"My Dear Jlr. Aron: Your letter of July SOtii has duly corne to hand, 
and, accordlng to your wlshes, I hare shown It to ail the members of the 
reorganization cominlttee. AU of them feel, like me, that your antagonlsm 
against eTerybody of the name of Sutro must make you look at the dolngs 
of Mr. Théodore S. in a strongly prejudlced way. Whllst it is not necessary 
for me to enter into ail the détails, I only wish to submit to you the ques- 
tion, what would hâve become of the Sutro T. Co. If Théodore S. had not, 
a year and a half ago, begun to fight McCalmonts in the interests of the 
stockholders? The answer is very simple. The property would hâve been 
foreclosed long ago, in the interest of McCalmonts only, without even the 
attempt of a défense on the part of the company, whose lawyer Mr. Théodore 
Sutro was not at that time, and without any of the stockholders having 
had a chance of preservjng their rights in the old or a new company; for 
you must admit that if a full decree had been entered then, with compouud 
interest, and in view of additional 18 per cent., court and interest expenses, 
there would not hâve been the slightest probability that anything like the 
necessary amount could hâve been raised from the widely-scattered stock- 
holders. Mr. Sutro was the man who took up the whole matter; and if, 
owing to the stubbornness and unwlUingness of many stockholders, he may 
not succeed in saving the old company in its présent form, he will bave 
certainly managed to préserve the property for tbose sbarebolders who 
were willing to bring some sacrifices towards that end (if it can be called a 
sacrifice at ail, when you give people a probably very good interest-bearlng 
security for their money advances.) That Mr. Sutro wauted to make money 
for himself out of the matter, can you blâme him for tliat? Was he under 
any obligations to anybody to défend the suit? I agrée with you that the 
amount is very large indeed; but he has devoted bis entire time to this 
matter for more than a year and a half, and, moreover, a majority of the 
members of the old board had promised Mm the amount at the beginning of 
bis attempt to do something towards saving the sbarebolders. He bas al- 
ways maintained, and still clings to the hope, that the old company ought 
to be kept alive If possible. If he, nevertheless, now consents to a decree, 
it is simply because he— and every lawyer whose opinion I bave heard «in 
the matter— knows very well that there is no valid défense; so thati un- 
derstand even the court has advised some such plan as is being carried out. 
Still more time for the delinquent stockholders (90 days), and a réduction in 
the decree to the simple interest basis, is a valuablé considération, and Mr. 
Sutro has strenuously fought for that against the interest of the syndicnte. 
I and ail the members of the committee fail to see how bona fide sbarebolders 
can claim to receive ampler time or facilities to protect their property. 
Originally, nobody thought it would be necessary to call in the assistance of 
a syndicate, who naturally want to make a big profit, but it was expected 
that the sbarebolders themselves would protect their property. Had tbey 
done so, that would, of course, hâve saved a large amount of money to the 
new or old company. But it is of no use to blâme Mr. Sutro for the course 
of events." 

Whatever criticism may be indulged in as to Mr. Sutro's actions 
and conduct, it cannot be fairly said that he obtained any undue 
or improper advantage by virtue of his position as counsel, trustée, 
or président of the Sutro Tunnel Company, to the détriment of 
any of the rights of the subscribing stocliholders. He constantlj 
advised with the trustées; notifled them of every step he was tak- 
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ing; lûlQWned them o£ what he had done, what he desired to do, 
and'hopied to be able to accomplish; and consulted with other 
oflacersofthe Company, some of tke leading stocMiolders, and vari- 
ons meni'bers of tke executive and reorganization committees, and 
with. other attorneys for tlie company as to what was best to do. 
He earnestly protested when his plans were interfered with, and 
frankly stated that such interruptions and interférence would re- 
suit, îî continued, inthe loss of the property of the corporation, and 
that a syndicate would hâve to be organized with outsiders, to 
whom a bonus would hâve to be paid, and subscribing stockholders; 
that he wished to avert this if possible, and asked for the confl- 
dence, support, and assistance of the trustées, and finally, when ail 
his efforts in lîiat direction îailed, he submitted and recommended 
the syndicate agreement for approval, with the results before 
stated. Without speciftcally noticing other points discussed by 
counsel, or further comment upon the évidence, it is deemed suffi- 
cient to say that, after a careful and thorough examination of ail 
the testimony containéd in the voluminous record, the mind of the 
court has been irresistibly led to the conclusion that no actual 
fraud or conspiracy has been established against any of the respond- 
ents; that the acts of Sutro, of the executive and reorganization 
committees, and the board of trustées of the Sutro Tunnel Com- 
pany were openly done, with full knowledge, and with as much no- 
tice as could reasonably be given to ail parties interested; that no 
advantage was taken by any of the respondents who held flduciary 
relations with the corporation, to the détriment or injury of the 
complainants; that there was no betrayal of trust or violation of 
confidence; that the facts are not of such a character as to raise 
any question of a constructive or resulting trust, or to bring the 
case within the application of the mie as to constructive fraud, 
and are insufflcieht to justify this court in granting the relief 
prayed for. 

Thèse conclusions are, in my opinion, fully sustained by the au- 
thorities. Morawetz, in his work on Private Corporations (section 
812), says: 

"The term 'reorganization' Is commonly applied to the formation of a new 
corporation by the crêditors and shareholders of a corporation whlch is in 
flnancial difBlculties, for the purpose of purchasing the company's works and 
other properly, after the foreclosureof amortgageor judicial sale. The resuit 
of a transaction of this klnd is to form a new corporation to carry on the 
business of the old company upon a new basis, free from its debts and obli- 
gations, except to the extent that they haye been expressly assumed." 

Cook, in his work on Stocks and Stockholders (section 654), in 
treating of the same subject, and of the purchase of the corporate 
property by a majority of the stockholders, says: 

"Accordingly, It is found to be expédient, durlng or previous to a railway 
foreclosure suit, for the parties interested in the property, whether they be 
the stocliholders or bondholders, or mère outsiders, to formulate and propose 
to the bondholders and stockholders a plan of reorganization whereby, 
after a foreclosure sale, the purchaser of the property will allow the said 
bondholders, and often, also, the stockholders, to corne Into a new company, 
wliich shail own the property so purchased. It has been found necessary, 
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!n most cases, to reorganlze on some such. plan, Jn order to quiet the défense 
to the foreclosure, or to ralse the funds required in tlie rèorganizatlon, or 
to obtain a charter from the state for the reorganized enterprise, or to préserve 
intact the System of railways, branches, leases, and connections, which give 
value to the property foreclosed. Thls method of effecting a rèorganiza- 
tlon is légal and valld, since it Involves aji ordinary foreclosure of a mort- 
gage, and an agreement of Interested parties to purchase at the foreclosure 
sale. The foreclosure cuts ofC ail rights of the old corporation and stodc- 
bolders to the property foreclosed, and also the rights of the bondholders 
whose mortgage is foreclosed. The only rights which any of thèse parties 
bave after the foreclosure are such rights as the plan or contract of reorgan- 
Ization gives them. By this plan, generally, the old stockholders are allowed 
to come into the new corporation upon the payment of a fixed sum for 
each share of stock held by them. The bondholders are generally allowed 
to excbange the old bonds for new ones in the new corporation, on différent 
terms of interest and times of payment. Plans of rèorganizatlon such as 
this are favored by the courts. There must, however, bave been no fraud 
or collusion exerted, whereby the property at the sale brings less than its 
real value. The courts uphold pm-chases by the rèorganizatlon company 
for the reason that thereby a better price is obtained for the property than 
could probably be obtained otherwise. Thus it has been held that a pur- 
chase of corporate property by a majorlty of the stockholders at a foreclo- 
sure sale, if made in good faith and without oppression or undue advantage 
being taken of the minority, is légal and valld. It Is not constructive 
fraud." 

In Shaw v. Kailroad Co., 100 U. S. 612, the court said: 

"The power of the courts ought never to be used in enabling railroad 
mortgagees to protect their securities by borrowlng money to complète un- 
finished roads, except under extraordinary circumstances. It is always 
better to do what was donc hère whenever It can be; that is to say, 
reorganize the enterprise on the basis of existing mortgages as stock, or 
something which is équivalent, and by a new mortgage, with a lien superior 
to the old, raise the money which is required, without asking the courts to 
engage in the business of railroad building. The resuit, so far as incumber- 
ing the mortgage securlty is concerned, Is the same substantially in both 
cases, whlle the rèorganizatlon places the whole enterprise in the hands of 
those immediately Interested In its successful prosecution. The bare fact 
that some of the trustées were holders of bonds secured by their trust Is 
not sufficlent, of Itself, to make them incompétent to consent to such a decree 
as was rendered. From the whole case it is apparent that from the begin- 
ning their conduct was govemed by the wishes of a very large majority of 
bondholders. If there was anywhere the slightest évidence of fraud or un- 
falthfulness, their conduct would be carefully scrutinized. The acts of trus- 
tées, when personaUy interested, should always be open and fair. Slight 
circumstances will sometimes be considered sufflcient proof of wrong to jus- 
tlfy setting aside what has been done; but when everything Is honestly 
done, and the courts are satisfled that the rights of others hâve not been 
prejudiced to the advantage of the trustée, the simple fact of interest is not 
sufflcient to Justily the withholding of a confirmation of his acts." 

In Hayden v. Directory Ck>., 42 Fed. 875, the stockholders of a cor- 
poration which was flnancially embarrassed resolved to wind up 
its business, and authorized the trustées to sell the property to 
pay debts. At a sale duly advertised, of which the stockholders 
had notice, the property was struck o£E to the secretary, who 
bought it in the interest of a combination of stockholders, formed 
in good faith, for their own protection. The property was sold 
for ail it was worth, and the purchase by the secretary was ap- 
proved hj ail of the stockholders except the complainant. The 
court held, it not being shown that the action of the majority was 
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oppressive or in bad faith, that the sale sliould flot be oet aside, 
and the injunction asked for was refused. In tUe course of th.e 
opinion, Wallace, J., .said : 

"Tlie_ real question in the case is whether the majority stockholders were 
acting in good faith towards the complainant as a minority stockholder in 
authorizing the sale of the property, and its purchase by tie new corpora- 
tion. The right of the majority stockholders of a corporation establlshed for 
manufacturing or trading purposes to wind up its aÇairs and dispose of its 
assets, «yen agalnst the objections of the minority stockholders, whenever 
it appears that thé business can be no longer advantageously carrled on, 
is well reçognized." 

In Hotel Co. v. Wade, 97 U. S. 22, the court said: 

"DlfCerences of opinion exlsted among the stockholders as to the best way 
of raislng the money, and prior discussions had not tended to quiet the dis- 
sensions; but the stockholders at the meeting referred to decided to adopt 
the proposition which was carrled into effect. Beyond doubt, some of the 
conditions of the proposition were somewhat peculiar; but the proofs show 
that It was openly submitted to the stockholders, and that tliey adopted it by 
a majority of their votes; that the bonds were subsequently issued, and that 
théy were volimtarily secured by the mortgage or trast deed set forth in the 
record. ♦ • • Examined in the light of the circumstances attending the 
transaction, as the case should be, the court is of the opinion that the évi- 
dence falls to support the proposition that the bonds and mortgage are in- 
valid because the directors beeame the holders of the bonds and advanced the 
money. Transactions of the kind hâve often occurred; and it bas never been 
held that the arrangement was invalid, where it appeared that the stockhold- 
ers were properly consulted, and sanctioned what was done, either by their 
votes or sUenCè." 

In HartS v. Brown, 77 111. 226, the court held that where a Com- 
pany is i'nsolvent, and has no means to discharge its debts, and 
the directors give ail the stocliholders an opportunity of making 
advances to relieve the company of its embarrassment, which they 
refuse to embrace, the directors will hâve the right to purchase 
the indebtèdness, and acquire title to the corporate property, by 
enforcing its sale under a deed of trust given to secure such in- 
debtèdness, and the other stockholders will hâve no right to com- 
plain. Among other things, the court said : 

"The stockholders had been called together, and they were urged to make 
advances In proportion to the stock they severally held, and thus relieve the 
Company and préserve its existence; but this they refused to do, and, as It 
could not be preserved and must come to an end by a sale under the power in 
the trust deed, no reason is percelved why appellants might not become the 
purchasers at the sale. They were under no moral or légal obligation to ad- 
vance their own means, pay the debt, and préserve the property for the use of 
the other shareholda:s, who had declined to join in making pro rata advances 
to relieve it from debt. AppeUants seem to hâve acted fairly, as they pur- 
cba^ed at a sum sufflcient to pay ail the debts of the company. They chose 
to do sp rather than make an effort to obtain ail the property for the debts 
secured by the trust deed and the certiflcate of purchase. On the contrary, 
they gave many thousand dollars more, that honest creditors mlght be fairly 
paid,. and the company wrong no one. This does not hâve the appearance of 
fraud. AppeUants had faith that the enterprlse could be carrled ont witk 
success, and that they could thus save the means they had advanced; but 
appellees, by the course they adopted, manlfested an entire want of confi- 
dence in its ultîînate success. They were even offered the opportunity to 
come in for a considérable period afterwards, and share In the new enter- 
prlsesk by ladvancing a ratable portion of the means, but they ail declined; 
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but, wlien success was aehieved, they then saw the advantages they had lost, 
and then sought to set aslde the sale, and hâve the property restored to ttie 
old Company, and thus reap the beneflts arising from the enterprise and means 
advanced by others. To do so, they should show fraud or a want of power 
to make the sale or the purchase by appellants, neither ol which bas been 
done." 

See, also, Leavenwortli Co. Com'rs v. Chicago, E. I. & P. R. Ce, 
134 U. S. 688, 707, 10 Sup. Ct. 708; Osbome's Adm'x v. Monks 
(Ky.) 21 S. W. 101; Kitchen v. Eailroad Co., 69 Mo. 224; OH Co. t. 
Marbury, supra; Appeal of Sbaaber (Pa. Sup.) 17 Atl. 209; Sper- 
ing's Appeal, 71 Pa. St 20; Bristol v. Scranton, 57 Fed. 70; Barr 
V. Plate-Glass Co., 6 C. 0. A. 260, 57 Fed. 86, 97. 

Complainants' bill sbould be dismissed, and judgment entered in 
f avor of respondents for their costs. It is so ordered. 



MARION PHOSPHATE CO. r. CTJMMER et al. 

(Clrcnlt Court of Appeals, Fifth Circuit December 5, 1893.) 

No. 177. 

Appeai, — Reqtjisites of BiI/L dp Exceptions. 

A record containlng the évidence in a case tried by the court without a 
jury, the findings, and requests and refusais to find, with occasional en- 
tries stating that plaintifl excepts, but not in form stating the ruling, the 
exception, or the grounds of either, although certifled as a bill of excep- 
tions, is not sufficient to permit a revIew of rulings on admission or rejec- 
tion of évidence or flndings or refusais to flnd. 

PiiKADiNG— "Vérification. 

Vérification of a plea, In an action against partners and a corporation, 
by one shown by the record to be, indivldually and as a member of the 
partnershlp and agent of the corporation, the principal and active défend- 
ant, is a sufficient compliance with the requirements of Rev. St. Fia. 
§ 1062, and a rule of court that pleas shall be sworn to either by the de- 
fendant or his agent or attorney. 

Same — Leavb to File Spécial Pleas. 

An order "overruling a motion to strlke spécial pleas may be taken as 
leave granted to file them, If leave is necessary. 

Circuit Court op Appeals — Appellatb Jurisdiction. 

Objections to pleas that an exhibit was made part tbereof by référence, 
and that no sufficient bill of particulars was attached, are not revlew- 
able by the circuit court of appeals. 

Ple adinq — Set- Opf— Dbmurrbr. 

Under Rev. St. Pla. § 1040, which provides that no pleadings shall be 
deemed Insufflcient for any defect which heretofore could only be objected 
to by spécial demurrer, an objection that pleas of set-off of unliquidated 
demands arising ont of contract, which sections 1069, 1075, and 1058 per- 
mit to be gênerai, as in common counts in assumpsit, are not sufflciently 
spécifie, cannot be taken by demurrer; the remedy Is by motion for more 
detailed bills of particulars. 

Trial by the Court— Findings op Fact. 

Upon issues presenting the questions whether plaintifif and défendants 
were in default on a contract between them, each claiming a large re- 
covery from the other, findings that défendants had substantially com- 
plled with the terms of their contract; that, so far as there had not been 
full compliance, it was the fault of plaintifl; and that a spécifie amount 
is due from plaintifl to défendants under the terms of the conti-act,— are 
sufficient to sustain a judgment for défendants for such amount. 



874 FEDEBAL KEPOEIBE, VOl. 60. 

In Ewor to the Circuit Court of tlie United States for tlxe North- 
ern EttBtWct of Florida. 

Thi^ wàs an action by tlie Marion Pliosphate Company against 
F. D. and W. M. Cumnier, copartners trading as F. D. Cummer & 
Son, and the F. D. Cummer & Son Company, a corporation, in 
wh.ich two separate actions, brought by plaintiff against défendants 
in a couri of tlie state of Florida, and removed to the United States 
circuit court, were Consolidated. On trial by the court without a 
jury, judgment was rendered for défendants. PlaintiËE brought 
error. 

John C. Cooper and Alexander E. Lawton, for plaintiff in error. 
H. Bisbee, for défendants in error. 

Before FARDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

PARDEE, Circuit Judge. The Marion Phosphate Company, 
plaintiff in «rror, brought two suits against F. D. and W. M. Cum- 
mer, Gopar|;ners under the flrm name of F. D. Cummer & Son, and 
the F. D. Cummer & Son Company, a corporation organized and ex- 
isting under the laws of the state of Ohio, défendants in the circuit 
court of Marion county, state of Florida, which suits were after- 
wards removed to the United States circuit court for the northern 
district of Florida. One of the said suits, as originally brought, 
was to recover the amount of a certain draft for $3,000, paid by 
plaintiff to défendants- The other suit was brought to recover 
the amount of $6,000 under the gênerai counts in assumpsit In 
thèse suits, before removal, the défendants, pleaded the gênerai 
issue, "Neyer wàs indebted." After the cases were removed to the 
United States circuit court, the défendants flled in each of said 
causes five additional pleas; the first of which. was a plea of set-off, 
setting forth that the plaintiff wasi indebted to the défendants in a 
sum much greater than plaintiff's demand against défendants. To 
this plça àe contract between the plaintiff and the défendants 
(which is the real subject-matter of the suits, and which relates to 
the construction and reconstruction of certain machinery) is at- 
tached, and made a part thereof by référence to the same as an 
exhibit to the plea. The remaining additional pleas were pleas 
of set-off, in substance upon the same allégations as are usually con- 
tained in the common counts of a declaratiouj to wit, respectively, 
for work and labor performed at plaintiff's request; for goods, 
wares, and merchan dise sold and delivered to the plaintiff; for 
work done ând materials furnished to plaintiff; and for money paid 
for plaintiff, and at his request. To ail the additional pleas was 
attached an exhibit, giving in détail the particulars upon which 
défendants relied. The plaintiff flled a motion to strike the five 
additional pleas on five grounds, as foUows : 

"Pirst. The said pleas were filed without leave of court flrst obtainecl. 
Second. The said pleas purport to be the joint pleas of ail the défendants, 
but are not Bworn toby any ofHcer of the défendant F. D. Cummer & Son 
Company. Third. The said second plea attempts to make an alleged con- 
tracl^ marked 'Exhlblt A,' a part thereof by référence, which Is not permlssl- 



MAEION PHOSPHATE CO. V. CUMMBB. 875 

ble In common-law pleas. rourth. The thlrd, fourth, fifth, and slxth pleas 
hâve no suffident bill of particulars accompanying same, particularly tbe 
item thereof: 'An^st 13th, to contract, $10,000,' to require replication or 
other pleading by plalntifl. Flfth. The said pleas are inconsistent with de- 
fendants' plea, already flled." 

This motion being overruled, the plaintiff flled a demurrer to 
thèse pleas on the ground that they were bad in substance, specify- 
ing as follows: 

"Mrst. Said second plea Is vague, uncertain, and Indefinite In not setting 
forth in the plea the terms of the contract referred to, but attempts to adopt 
same by référence to an exhibit Second. Said second plea falls to state 
what payments, if any, plaintiff was to make, referred to in said plea. Thlrd. 
Said second plea Is insufficient and uncertain in that it does not set out what 
the 'great damage' consists of , claimed to hâve been suffered by défendants. 
Fourth. Said second plea sets up alleged damage not subject to offset. Fifth. 
The thlrd, fourth, fifth, and slxth pleas are vague, uncertain, and indeflnlte 
in not setting forth what the work, labor, goods, merchandlse, and materials 
and moneys consisted of, and the terms and conditions of défendants under 
whlch défendants did such work and fumished said merchandise and ma- 
terials. Slxth. Said thlrd, fourth, fifth, and slxth pleas attempt to set up 
in gênerai terms alleged claims against plaintiff, but should set forth the 
facts and conditions and particulars of said claims in said pleas." 

This demurrer was overruled, whereupon the plaintiff, by leave of 
the court, flled flve additional counts to its déclaration to recover 
f rom the défendants for alleged breaches of contract on their part, 
and joined issue on ail the défendants' pleas. 

The two suits having been consolidated on motion of the plaintiff, 
and being fully at issue, the f oUowing stipulation was flled : 

"Two cases as consolidated. The plaintiff and défendants, by their re- 
spective attorneys, in the two above-entitled cases as consolidated and trled 
together, do hereby waive a jury in said causes so consolidated and trled 
together, and that the same be heard and determined by the court without 
a jury, and that the court shall make spécial findlngs of the facts and of 
the law, and pass upon ail questions and requests of counsel, noting hls dé- 
cision in writing, and making hls findings of law and fact and action on re- 
quests of counsel matter of record and part of the record in said cause." 

The cause having been heard under this stipulation, the court 
rendered the following judgment: 

' xhe Marlon Phosphate Company v. F. D. Cummer and W. M. Cummer, 

Partners Using the Firm Name and Style of F. D. Cummer 

& Son, and The F. D. Cummer & Son Company. 

"Findings of Facts Requested by the Défendants. 
"The court finds for the défendants, and assesses their damages at seventy- 
two hundred and sixty-flve dollars and flfty cents (?7,265.50). Now, therefore, 
It is ordered and considered by the court' that the défendants P. D. Cummer 
and W. M. Cummer, partners using the firm name and style of F. D. Cum- 
mer & Son Company, do recover of and from the plaintiff, the Marion Phos- 
phate Company, the sum of seven thousand two hundred and sixty-five dollars 
and fifty cents 'for their damages in this behalf sustained, and the further 
sum of $308.35 for their costs, fées, and expansés in this their suit, together 
wlth 8 per cent, interest until paid; for which let exécution issue in due 
course of law." 

— ^Whereupon the plaintiff in error brought the cause to this court 
for a review upon 81 specifled assignments of error, ail but two 
of which relate to rulings by the court on the admission or re- 
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jection of évidence during thé progress of tke trial, and on the flnd- 
inge and refusais to ând of the court upon both law and fact, and 
. seçm to be based upon the assumptloû that tliere are in the rec- 
ord hills of exceptions which so présent and préserve the questions 
of law iuTolved as will enable this court to review the errors corn- 
plained of. 

We flnd in the record (page 151) that following the stipulation 
waiving a jury, as given above, is this entry: «And thereupon, the 
said; cause as consolidated being thus submitted to the court for 
trialj the following évidence was taken in said cause, and the 
hereinafter stated flndings of facts and judgments were had therein, 
to iâïJ' Then follow the con tract and certain testùnony, covering 
421 printed pages of the record, scattered through which there are 
occasional entries like thèse: "Plaintiffl excepts,*" '^Défendants ex- 
ceptj'*' 'TiaintiflE, by his counsel, takes exception to the ruling of 
the çi(*iltt;" , "Plaintiflf, by counsel, excepts;" "Plaintifs counsel ex- 
cepte;" FoËowing the testimony therê is a gênerai finding of the 
court in favor of the défendants, and spécial flndings of fact and 
conclusions of law as requested by défendants, to each and every 
one of which there is an entry in thèse words: "To which said 
opinion iand finding of the court the said plaintifP, by his attorney, 
did then and there except." Following the flndings of court it ap- 
pears that! the plaintifE's counsel requested the court to flnd 20 
distinct propositions of law and fact, ail of which the court refused, 
and to the court's refusai in each and every case an entry is made 
in thèse words: "Which said flndings the said court did refuse to 
make, to which said opinion and rulings of the court the said plain- 
tiff, by its attorneys, did then and titere except." It further ap- 
pears that the said plaintiff, by its attorney, then entered and sub- 
mitted a motion in writing for a new trial upon 13 distinct grounds 
alleged, in regard to which this entry is made: "And, the said 
motion coming on to be heard, the said court did consider and 
décide that the said motion should not be granted, to which déci- 
sion the said plaintiff, by its attorneys, did then and there except." 
After the last ruling appears the following: "Wbereupon the 
court aforesaid, on the Ist day of June, A. D. 1893, at the term 
aforesaid, did render judgment in favor of the said défendants and 
against the said plaintiff in the sum of seventy-two hundred and 
sixty-flve and 50-100 dollars damages, and three hundred and eight 
and 35-100 dollars costs, as appears of record; and, inasmuch as 
thé said several matters objected to or insisted upon and considered 
by the court do not appear by the record of the flnding and judg- 
ment aforesaid, the said plaintiff, by its attorney, did then and 
there propose this, its bUl of exceptions, to the said opinions and 
décisions of the said judge, and requested him to sign the same, 
aceording to tiie form of the statutes in such case made and pro- 
vided, which is done this, the 12th day of June, A. D. 1893." This 
certiflcate is signed by the judge, and marked, "Filed June 12th, 
1893." 

Conceding that the certiflcate above relates to the whole pro- 
ceedings recited previously thereto, from the alleged heading to 
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tlie signature of the jndge, and that the same constitutes one docu- 
ment, and was intended for a bill of exceptions, we are of the 
opinion that the same is not sufficient, in form and substance, to 
permit us to review the questions sought to be raised, for therein 
there is not a single exception drawn up in form stating the ruling 
of the court, the exception thereto, and the grounds of the ruling 
or of the exception, as required by the practice of the courts. 

The suprême court of the United States, in the case of The 
Francis Wright, 105 U. S. 381-389, on the matter in hand, said: 

"There is another equally fatal objection to this bill of exceptions. An 
évident effort bas been made hère, as it bas been bef ore, to so frame the ex- 
ceptions as, if possible, to secure a re-examlnation of the facts in this court. 
The transcript which bas been sent up contains the pleadings and ail the 
testimony used on the trial below. The bill of exceptions sets forth that at 
the trial the pleadings were read by tbe respective parties, and the testi- 
mony then put in on both sides. This belng done, the libelants presented to 
the court certain requests for flndings of fact and of law. Thèse requests 
were numbered consecutively, sixteen relating to facts and three to the 
law. Afterwards, six additional requests for flndings of fact were pre- 
sented. It is then stated that the com-t made Its findinga of fact and of 
law, and flled them with the clerk, together with an opinion in writing of 
the circuit justice who heard the cause. The libelants then filed what are 
termed 'exceptions' to the flndings and the refusais to find. In this way 
exceptions were talien separately to each and every one of the facts found 
and the conclusions of law and to the refusai to flnd in aecordance with each 
and every one of the requests made. The grounds of the exceptions are no*^, 
stated. Many of the requests of the libelants are covered explicitly by the 
flndings as actually made, some being granted and otbers refused. We hâve 
no hésitation in saying that this is not a proper way of preparing a bill of 
exceptions to présent to this court for review rulings of the chrcuit court such 
as are now complained of. A bill of exceptions must be 'prepared as in 
actions at law,' where It is used, 'not to draw the whole matter into ex- 
amination again,' but only separate and distinct points, and those of law. 
Bac. Abr. 'Bill of Exceptions;' 1 Saund. PI. & Ev. 846. Every bill of ex- 
ceptions must State and point ont distinctly the errors of wbich complaint 
is made. It ought also to show the grounds relied on to sustain the objec- 
tion presented, so that it may appear the court below was properly informed 
as to the point to be decided. It is needless to say that this bill of excep- 
tions meets none of thèse requirements. From anything which is hère pre- 
sented, no judge would be presumed to understand that the spécifie objection 
made to any one of his flndings was that no évidence whatgver had been 
introduced to prove it, or to one of his refusais that the fact refused was 
material, and had been conclusively shown by uncontradicted testimony. 
No ground whatever is stated for any one of aH the exceptions that bave 
been taken. To entitle the appellants to be heard hère upon any such ob- 
jections as they now make to the flndings, they should hâve stated to the 
court that they considered the facts refused material to the détermination of 
the cause, and that such facts were conclusively proven by uncontradicted 
évidence. Under such circumstances it might hâve been permissible to ex- 
cept to the refusai, and présent the exception by a bill of exceptions, which 
should contain so much of the testimony as was necessary to show that the 
facts as claimed had been conclusively proven. And so, if the exception is as 
to facts that are found, it should be stated that It was because there was 
no évidence to support them, and then so much of the testimony as was 
necessary to establish this ground of complaint, which might, under some cir- 
cumstances, include the whole, should be incorporated into the bill of ex- 
ceptions. In this way the court below would be fairly advised of the nature 
of the complaint that was made in time to correct its error, if satisfled one 
had been committed, or to put into the bill of exceptions ail it considered ma- 
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terial for the support of the rullngs. From thls it is apparent we cannot, 
on thls appeal, conslder any o£ the rullngs below whlch hâve been presenteâ 
by thé blU of eice^tlons." 

To the same eflect, substantially, is Lincoln v. Olaflin, 7 Wall. 
132. 

The record shows, as flled on the same day with the judgment 
of the court, a document entitled in the case "Findings of Fact 
Requested by the Défendant," which shows that the court found 
for the défendants generally, and assessed their damages at 
$7,265.50; and immediately foUowed the same with spécial findings 
to the numher of five conclusions on the facts of the case, and fol- 
lowed that with sis conclusions of law and fact. This document 
is signed by the judge, and thereto is appended the foUowing, 
bearing the same date: "To each and every of the foregoing find- 
ings the plaintiff, by their attorney, hereby excepts," signed also by 
the jndge. This document cannot be taken as a bill of exceptions, 
for the reasons given in The Francis Wright, supra; but we con- 
sider it a part of the record, and, taken in connection with the 
terms of the stipulation waiving a jury^ that proper questions of law 
arising thereon may be reriewed by the court. 

Haying eliminated from the case the alleged bills of exception, 
the questions presented to us for review are those which arise 
on the first two assignments of error and the question of law as 
to whether the spécial findings of fact are sufficient to warrant 
the judgment rendered against the plaintiff in error. 

The first assignment of error complains of the overruling of 
plaintîff's motion to strike the défendants' second, third, fourth, 
flfth, and sixth pleas, on the ground stated in the motion herein- 
before recited. In relation to this motion counsel for appellant 
say that the main ground relied upon is that the pleas were not 
properly sworn to. The laws of the state of Florida (Rev. St. 
§ 1062) and the common-law ride IS (Circuit Court, State of Florida) 
require that ail pleas shall be sworn to either by the défendant or 
his agent or attorney. The suprême court of the state of Florida, 
in speaking of this rule, says that "the afiidavit is required as an 
évidence of the pleader's good faith in setting up the défense." 
State V. County Gom'rs, 22 Fia. 1. In the présent case the plea 
was sworn to by FranÛin D. Cummer, who, as the record shows, 
was individually, and as a member of the partnership of F. D. Cum- 
mer & Son, and as the agent or représentative of the F. D. Cummer 
& Son corporation, the principal and active défendant in the case. 
The other grounds for the striking seem to be no better grounded. 
The order of the court overruling the motion to strike may be taken 
as a leave granted by the court to file the spécial pleas, if such 
leave was necessary; and it is to be noticed that the Eevised Stat- 
utes of Florida (section 1062) expressly authorize contradictory 
and inconsistent pleas. The objection that an exhibit was made 
part of the pleas by référence, and the further one that no suffi- 
cient bill of particulars was attached to the pleas, are not matters 
for review in this court. 
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TUe second assignment of errer is that tlie court below erred in 
overruling the plaintiff's demurrer to the same pleas. The denrar- 
rer, as overruled, was a spécial demurrer, claiming that the said 
pleas were vague, uncertain, and indefinite in attempting to set 
forth the terms of a contract by référence; in failing to state what 
payments, if any, referred to in said pleas, plaintiff was to make; 
and in failing to set ont the great damage claimed to hâve been 
suffered by the défendants in not setting forth what the work, 
labor, goods, merchandise, and materials and money, referred to 
in said pleas, consisted of, and may be summed up in the sixth 
proposition of the demurrer as follows: "Said third, fourth, flfth, 
and sixth pleas attempt to set up in gênerai terms alleged claims 
against plaintiff, but should set forth the facts and conditions and 
particulars of said claims in said pleas." Section 1062 of the Re- 
vised Statutes of Florida provides "that ail debts or demands mu- 
tually existing between the parties at the commencement of the 
action, whether the same be liquidated or not, shall be proper sub- 
jects of set off and may be pleaded accordingly ;" and section 1075 
of the same statutes provides the forms of pleas which shall be suf- 
flcient in the case to which they shall be respectively applicable, 
and the form given with regard to set-off is as follows: "The 
plaintiff at the commencement of this suit was and still is indebted 
to the défendant in an amount equal to the plaintiff's claim for 
[hère state the cause of set off as in a déclaration], which amount 
the défendant is willing to set ofE against the plaintiff's claim;" and in 
section 1058, Rev. St. Fia., it is provided that in causes of action 
on contracts a déclaration may be gênerai on ail counts similar in 
effect to the common counts in déclarations in assumpsit. It is not 
pretended that either or any of the pleas demurred to are insuf- 
ficient in substance. The complaint being substantially that the 
pleas were not sufftciently speciûc, the remedy was not by demurrer, 
but by motion for more detailed or itemized bills of particulars. 
See section 1040, Id., which provides that "no pleadings shall be 
deemed insufflcient for any defect which heretofore could only 
be objected to by spécial demurrer." 

It is clear to us that neither the flrst nor second assignment of 
error is well taken. 

A critical examination of the spécial flindings of fact in connection 
with the pleadings in the case and in the light of the very able 
briefs flled by the complainant's counsel satisfles us that the facts 
specifically found by the court below, taken together, are sufflcient 
to warrant the judgment rendered. The issues in the case pre- 
sented the questions whether the plaintiff had complied with the 
contract or was in default, and whether the défendants had com- 
plied with the same contract or were in default; and each party 
claimed a large recovery from the other. The court ûnds that 
the défendants had substantially complied with the terms of their 
contract, and that, so far as there had not been fuU compliance, it 
was the fault of the plaintiff, and the flndings are specilic as to the 
amounts due from the plaintiff to the défendants under the terms 
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of the contract From lie spécial flndings the judgment rendered 
logicallj and necessarily follows. 

The judgment of the circuit court must be afiSmied, with costs, 
and it is so ordered. 



ST. LOmS & s. F. RY. OO. T. DEARBORN. 

(Oirctat Court of Appeals, Fifûi Circuit, January 23, 1894.) 

No. 169. 

Evidence— Parol to Vakt Whitinq — Kelbase. 

Paroi évidence that the considération for a release pleaded in bar of tlie 
action was différent from that named therein, and that such considération 
wasnev» pald, is inadmissible, aa being an attempt to vary a written 
Instrument by paroi. 

In Error to the Circuit Court of the United States for the Eastem 
IMstrict of Texas. 

Action by Charles Dearbom against the St. Louis & San Francisco 
Eailway Company for personal injuries. Plaintiff obtained judg- 
ment. . Défendant brings error. 

This .was a suit brought by défendant in error in the district court of the 
State of Texas in and for Lamar county, by pétition filed February 11, 1892, 
against plaintiff in error to recover damages in the sum of $10,000 for in- 
juries alleged to hâve been received August lé, 1891, whlle In defendant's 
employ as a locomotive englneer. The plaintiff in error (défendant below), 
amohg other défenses, speciflcally pleaded, in bar of the action, that "plain- 
tiff dld, on, to wit, September 26, 1891, for a valuable considération, and un- 
der his seal, exécute and deliver to défendant hls written release as aforesaid, 
acqultting and discharging and fuUy releasing défendant from any claim 
or liability whatsoever accruing to him, or to accrue to hîm, ont of said acci- 
dent, and that, on the faith of sald release, défendant re-employed plaintiff 
as an englneer, and continued him in its employ, as provlded in sald release, 
until he ceased to give satisfaction to défendant, which occtured when, by 
his négligence subséquent to his re-employment, he was guilty of flattening 
the wheels of his engine, and other négligence, while at work in the Paris 
yard of défendant" In response to said plea of release, the plaintiff (défend- 
ant in error) replled, in substance, as follows: "That the so-caUed release or 
contract set up by défendant in this case is not valid and binding on him, 
for that it is and was whoUy without considération, and was signed by him 
under the following circumstances, to wit: From the date that plaintiff re- 
ceived the Personal injuries for which he brought this suit he had been suffer- 
Ing great pain, and was unable to labor or do any kind of business; that on 
or abolit the 26th day of September, 1891, the défendant, thi-ough some of 
its agents or employés, sent for plaintiff to corne to Its office at Paris, Texas; 
that, when he arrived there, one H. C. Moore and one O. E. Boss, who were 
employés of défendant, told him they wanted him to sign a release, dischar- 
ging défendant from any liability on account of his injuries for which this 
suit was brought, stating to him that, as soon as he was able to go to work, 
it would be better for him to do so, and that the défendant would do what 
was rlght about it, and would give'hlm permanent employment, and that if 
he would sign a release, which was already written and shown to plaintiff, 
the deféûdant would give him a check for, and pay him for, ail the time he 
had lost on account of his injiu:lesi, which amounted then to one hundred and 
thlrty-four dollars, and would, in addition, pay ail expenses that he had in- 
curred at the hospital and at the hôtel, and ail his doctor bills at Paris, which 
amounted to something llke one hundred dollars more, and that it would also 
pay* him one dollar, which would make the contract légal." The défendant 
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fleatmirred to sald replicatlon on the following, among other, grounas: "Be- 
cause It seeks to cancel and set aside a wrltten contract, under seal, which is 
relief of an équitable nature, and cannot be awarded in an action at law; 
and sald défendant specially denrars to ail that portion of said pleading set- 
ting up that this défendant agreed that if plaintifC would sign said release, 
that it (défendant) would do what was rlght about It, and would give him 
permanent employment, and would give him a check for, and pay him for, 
ail the time he had lost on account of hls Injm^es, and would pay ail expenses 
he had incTU-red at the hospital and hôtel, and ail doetor bills, and wooild 
pay him one dollar, because the same seeks to vary and change a written 
contract by paroi évidence,"— which demurrers were ovemiled. 
The release referred to Is in the following words and figures, to wlt: 

"Form 715. Release. 5-90-5M. 

"Whereas, on and prior to August 14th, 1891, one Chas. Dearbom was an 
employé of the St Louis & San Francisco R'y Company, and, as such em- 
ployé, was e Kaged as engineer on engine 228, on the Texas division, and 
whereas, said Chas. Dearborn received certain injuries, as follows, to wit, 
he was runnlng engine No. 228, when main rod strap bolts broke, and, thlnk- 
ing that engine was going over, he jumped off, breaklng his right arm above 
the elbow, for which said injuries sald Chas. Dearbom does not make any 
claim of any class or character against said railway Company, and admits 
that his injuries are not the result of any négligence on the part of sald rail- 
way Company: Now, therefore, in considération of the snm of one dollar 
($1.00) in hand paid, and the further considération of re-employment by 
said St. Louis & San Francisco Railway for such time only as may be sat- 
Isfactory to said Company, said railway company is hereby released from 
any and ail claims that I, said Chas. Dearborn, claimant herein, ever had 
against said company, up to date, and especially released from any and ail 
claims arising out of injuries specially set forth herein. 

"Given under my hand and seal this 26th day of Sept, 1891. 

"[Seal.] [Signed] Chas. Dearborn. 

"Witness: 

"C. E. Boss. 
"H. C. Moore." 

H. D. McDonald, for plaintiff in error. 
V. W. Haie, for défendant in error. 

Before PABDEE, Circuit Jndge, and TOULMEN", District Judge. 

TOULMEN, District Judge (after stating the facts). In our view 
of this case, the only assignments of error necessary for us to con- 
sider are those which involve the ruling of the court below in 
référence to the release pleaded and read in évidence by the défend- 
ant (now plaintiff in error). The assignments of error referred to 
are, in substance, the overruling defendant's demurrer to plaintiff's 
replication to the plea of release; the overruling defendant's motion 
to exclude from the jury the plaintiff's testimony to the effect 
that the défendant agreed to pay plaintiff's hôtel and hospital bUls, 
and his lost time, etc., as the considération for the release; and 
the refusai of the court to instruct the juiy, as requested by the 
défendant, that the written release precluded any recovery by the 
plaintiff; and that they should find for the défendant. The gênerai 
principle is that contracts or agreements between parties, reduced 
to writing, deliberately executed or accepted, not bearing any évi- 
dence of incompleteness, are presumed to comprise the whole mean- 
ing, purposes, and contracts of the parties. Paroi évidence is not 
admissible to add to, alter, or vary the terms of such a contract. 
v.60F.no.6— 56 



S82 FEDBBAL BBPOBTBB, Vol. 60. 

lû equity, if it appears that by f râud or inadvertence or mistake 
the writing contains more or less than the parties intended, or that 
it vaptés from their intention by expressing something materially 
différent, a court of equity will rectify it, and conform it to the 
true agreement. 1 Q-reenl. Ev. 275; Bigham v. Bigham, 57 Tex. 
240. If, however, one person f raudulently imposes on another, and 
procures the latter*» signature to an instrument he had not agreed 
to sign, did not know he was signing, and did not intend to exécute, 
this amounts to fraud in the exécution of the instrument, which 
may be proved by paroi, and, if satisfactorily established, will jus- 
tify a flnding against the validity of the instrument, and would not 
be oblîgàtory on the person so signing. Davis v. Snider, 70 Ala. 315; 
Eailwfiy Co, v. Lewis, 19 Am. & Eng. R. Cas. 224. And in such 
case ïkere must be clear and indubitable évidence of fraud to war- 
rant the submission of the question to the jury. Id. 233, and note; 
Railroàd t!o. v. Shay, 82 Pa. St. 198. But such is not the case under 
considération. The évidence showS that the plaintifE read the in- 
strument in question, understood its \30ntents, and, after some hésita- 
tion, signed it He deliberately executed it, It bears no évidence 
of inçompletepess, is uûambiguou», and he does not prétend in his 
testimony th3,t it wàs obtained by fràùdulent practices on the 
part of defendant's agents. He says that they agreed to do cer- 
tain other and différent things for him than those recited in the 
release as a considération for it, and which they hâve not done. 
There was conflicting évidence on this point, which we deem it 
unnecessary to notice hère. Plaintiff testified as f oUows on the 
subject: 

"When I signed that release those parties agreed to pay me the one dollar 
mentioned In the release. They were to pay me for the time I lost, and my 
hôtel and hospital bllls, in the same check. The check never came. I paid 
the hospital blll myseif; I think it was $10. I pald a hôtel bill, which 
averaged abotit $1 a day while I was laid off. They hava never offered me 
the check or the one dollar. When I signed that release, I intended to carry 
out its provisions in good faith; but i broke it becaxise the company dis- 
charged me, and never paid me what they had promised to pay. At thé 
time I signed that release, .1 was advlsed by my attorney that I had a good 
cause of action. I concluded to sign the release, get my pay, and go back to 
work. Défendant has wholly failed to carry out any part of that agreement 
I thought that, if I got reinstated, there was nothing in that release that 
would damage me as long as I was paid for my work. I admitted in the re- 
lease that It did not resuit from the négligence of the company, but I was 
told that was a matter of form. I at flrst refused to sign the release, and 
asked Mr. Boss about the dollar; he said that was to make It légal. I says, 
'What about those other biUsî' He sald, 'You will get a check ail right; 
that is only a matter of form.' Mr. Boss and Dr. Dailey told me the com- 
pany would pay my hôtel, doctor's, and hospital bllls. I tliought when I 
signed that release, and gat my pay, that the matter would be settled. I 
signed the printed form, and did not ask that any change be made in it I 
signed it in good faith." 

He thus seeks to alter, vary, or add to his written agreement by 
paroi évidence. This he cannot do. There is a distinction between 
a représentation of an existing fact which is untrue, and a promise 
to do, or not to do, something in the future. In order to avoid 
a contract, the former must be relied on. The plaintiff does not 
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prétend that there was any représentation of an existing fact which 
was untrue, but the claim is that there was a promise to do some- 
thing in the future. Bigham v. Bigham, supra. Our opinion is 
that the release was an effectuai bar to this action, and that the 
trial court erred in its several rulings in référence thereto. Eeversed 
and remanded 



KINNEY T. UNITED STATEa 

(Circuit Court, D. Oonnecticut. April 4, 1894.) 

1. United Statbb Marshals— Pbr Dibm— Attbndancb on Court. 

A marshal Is entitled to his per diem when, In obédience to an order of 
court directlng an adjovu-nment to a certain day, he is présent upon that 
day, the joimial is opened by the clerk, and the court is then adjoiu-ned 
to another day by direction of the judge. 54 Fed. 313, overruled. U. S. 
V. Pltman, 13 Sup. Ct. 425, 14T U. S. 669, followed. 

a. Jury COmmissioners— Compensation— Deficibnoy Bills. 

The office of jury commissioner was created by the act of June 30, 
1879, but no compensation was attached thereto until the act of July 7, 
1884. In the defleiency bills of March 30, and October 19, 1888, there 
were Items appropriated to the payment of jury commissioners, but they 
did not State that they were to apply to any partlcular years. <Held, that 
they applied only to the current year, and could not inure to the benefit 
of one who served as jury commissioner in 1882, 1883, and 1884. 

8. Same. 

The person so serving was not entitled to payment, independent of ap- 
propriations, on the ground that such services were part of the mlscel- 
laneous expenses of courts, for the imposition of a service of thls char- 
a,cter upon an Individual gives rise to no implied obligation to pay for 
It, In the absence of spécifie provision therefor. 

4. Same— Limitation of Actions — Eunning op Statute. 

A United States marshal who retalns In hls hands money belonglng to 
the United States would hâve no right, when sued therefor, to a set-off 
or counterclaim for money clalmed to be due him for services rendered 
as a jury commissioner; and therefore the fact that the government de- 
layed suing him would not prevent the statute of limitations from running 
as against his ûemand, 

5. Same. 

The fact that one having a claim for services rendered as a jury com- 
missioner had no right to sue the government In the circuit courts prior 
to the act of March 3, 1887, did not prevent the statute of limitations 
from running against his claim prior to that date, for he mlght at any 
time hâve presented It to the court of claims. 

This was an action by Sarah T. Kinney, as administratrix of 
John C. Kinney, for services and disbursements by Mm as Unit- 
ed States marshal and as jury commissioner. Judgment was 
rendered for plaintiff for part of the items claimed (54 Fed. 313), 
but was reopened as to certain items. 

Lewis E. Stanton, for plaintiff. 
Geo. P. McLean, U. S. Atty. 

TOWNSEND, District Judge. This case has already been 
heard, and a judgment rendered in faTor of the plaintiff. 54 Fed. 
313. Upon motion of the United States district attorney, the 
judgment was opened to permit the introduction of additional 
testimony as to certain items of the account. 
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It now appears tliat items amounting to $108.17, allowed in 
that judgment^ had been already credited to the plaintifl's dé- 
cèdent on other accounts, and that, therefore, said amount should 
be deducted from the amount of the previous judgment. 

The court, foUowing the rulings in similar cases in other cir- 
cuits, disallowed an item of |20, charged for per diems in 
court on the former hearing, because it did not appear that 
business was actually transacted in court on the days for which 
said charges were made; but since that décision it has been 
held in U. S. v. Pitman, 147 U. S. 669, 13 Sup. Ct. 425, that mar- 
shals are entitled to such per diems when tiie court is actually 
in session, and that it is so in session when, in obédience to an 
order of the court directing its adjoumment to a certain day, 
the ofScers are présent upon that day, the journal is opened by 
the clerk, and the court is adjourned to another day by further 
direction of the judge. This case seems to be controUing upon 
the facts in regard to this item, and it is therefore allowed. 

'Another item of |21.40 in the above account was for blanks fur- 
nished by the marshal for the use of the United States district 
attorpey. Upon the former hearing it appeared that said charge 
had been disallowed by the United States, and that the plaintiff's 
intestate had acquiesced in such disallowance; but, inasmuch as 
by the décision in U. S. v. Harmon, 147 U. S. 268, 13 Sup. Ct. 327 
(rendered since the former hearing), such charges are distinctly 
allowable, they should be allowed in this case. 

Plaintifl further claims the sum of |405 for services rendered 
by décèdent as jury commissioner during nine periods of six months 
each from his appointment, August 4, 1882, until July 1, 1887; 
being nine days for each six months, or three days for each term 
of court. The government dénies liability for the years 1882, 1883, 
and 1884, and also pleads the statute of limitations as to said 
years. The appointment of jury commissioners was authorized 
by section 2, Act June 30, 1879 (21 Stat. 43), but no provision 
was made for compensation until the act of July 7, 1884 (23 Stat. 
194, 224), By this act flve dollars per day was allowed for each 
day of actual and necessary employment, not exceeding three days 
for each term of court. Similar appropriations hâve been an- 
nually. made since that date. 

Plaintiff claims that the deflciency bills of March 30, and of 
October 19, 1888 (25 Stat. 47, 57, 565, 582), cover the years 1882, 
1883, and 1884. Thèse bills provide for "appropriations to sup- 
ply deflciencies in the appropriations for the fiscal year ending 
June 13, 1888, and for .prior years, and for other purposes." The 
items appropriated in thèse bills for compensation of jury commis- 
sioners do not State that they are to apply to any particular 
year. The plaintiff claims that there is therefore no limitation 
upon their application to any year in which a deflciency may 
be found to exist. But the government claims that a construction 
has always been placed upon thèse deflciency bills, to the effect 
that, where no year is appended to an appropriation, it applies 
only to the current year. An examination of said bills indicates 
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that this was the construction intended by congress. In cases 
where an appropriation is made in said bills for a spécifie year, 
such year is prior to the fiscal year ending June 30, 1888. The 
gênerai character of the appropriations where no spécifie year 
is named indicates that they are for the fiscal year ending June 
30, 1888. In several cases seyeral appropriations for the same 
object are provided for in separate sections, the first not naming 
any speCîflc year, while each of the foUowing ones is conflned to 
a prior year, specifically named. Furthermore, as no compensa- 
tion was fixed when the ofiBce was created, and no per diem is 
suggested or stated in the deflciency bills, it would seem that, 
at most, it could only be intended to apply to such prior years 
as to which a rate of compensation had been fixed. 

Plaintilï claims, irrespective of said deflciency acts, that she is 
entitled to pajTnent for said services as part of the miscellaneous 
expenses of courts. I think that such was not the intention of 
congress, as evidenced by subséquent deflciency acts, appropriating 
money speciflcally to pay jury commissioners. Furthermore, this 
was a new office, without any specified émoluments. In the ab- 
sence of a spécial provision to that effect, I do not think that 
the right to compensation, and the right of appropriation from a 
particular fund hitherto devoted to other purposes, can be main- 
tained under such circumstances. Where a service of this char- 
acter is imposed upon an individual, while it is his duty to perform 
it, no obligation is implied on the part of the govemment to 
grant any compensation therefor, except where speciflc provision 
is made for the payment of such compensation. Dunwoody v. U. S., 
23 et. 01. 82; White v. Levant, 78 Me. 568, 7 Atl. 539. 

In view of thèse conclusions, it seems unnecessary to discuss 
the effect of the statute of limitations, but, for the purpose of 
a full présentation of the case, it has seemed désirable briefly 
to consider it. Oounsel for plaintiff argues that said statute does 
not apply to said claims, for the foUowing reasons : 

First. The government left |1,094 of its money in the hands 
of deceased until June 17, 1889, and the suit was brought in 
1891. The statute does not run against an officer of the United 
States while he holds its money in his hands, because the govern- 
ment has the right to sue him therefor, and, not having doue so, 
he does not lose his right to recovery by his failure to sue. This 
claim, whether it proceeded upon the theory of mutual accounting 
or of set-off, overlooks the facts in this case. The money belonging 
to the United States was received and held by the deceased as 
United States marshal, for services and disbursements due, or 
thereafter to become due, to him as such marshal, and in no other 
capacity. The sum claimed in this action has no référence to 
his position as marshal of the United States, but is for services 
rendered by him as a jury commissioner, appointed under said 
act of June 30, 1879, wMch provides for the appointment, by the 
judge of said court, of a citizen to act as jury commissioner with 
the clerk of the court. No provision is made under said act for 
any salary or compensation for the services rendered by such 
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commissioners. It is well settled that there can be no set-oû" ex- 
cept where the debta are mutual, and that they are not mutual 
nnless the demand be due the party in his ovrn right, or unless 
the parties stand in the same relation to each other. Harris v. 
Taylor, 53 Conn. 500, 2 Atl. 749; Olmstead v. Scutt, 55 Conn. 125, 
10 Atl. 519. Thls distinction, and its application to the statute 
of limitations, is recognized in the case of U. S. v. Olark, 96 U. S. 
37, cited by plalntifE, where the court says, at page 43: 

"We tblnk It Is a prlnclple of gênerai application that, so long as a party 
who bas a cause o? action delays to enforce It in a légal tribunal, so long wlU 
any legaj défense to that action be protected from the bar of the lapse of 
time, provided it is not a cross demand, in the nature of an independent cause 
of action." 

Second. The plaintiff further claims that this suit is not barred, 
because it was brought within four years after the right accrued; 
it being claimed that the right of action was granted by the 
act of March 3, 1887 (24 Stat. 505). This statute provides that no 
suit against the government shall be allowed, unless the same 
shall hâve been brought within six years after the right accrued 
for which the claim is made. The second section of the act simply 
gives this court concurrent jurisdiction with the court of claims. 
But prier to the passage of said act there was nothing to prevent 
the décèdent from presenting his claim for services, if he had 
any, to said court of claims, as soon as the services were rendered. 
Rev. St. § 1059. It would seem, therefore, that it would be barred 
in either court. Cross v. U. S., 4 Ot. CL 271. Furthermore, the 
construction contended for by plaintiff would make the statute 
operate to revive ail claims arising since the adoption of the con- 
stitution of the United States. This is clearly not the intent of 
the statute. 

It appears from the complète statement, now submitted by the 
government, that the sum of $406.02 had been paid the late marshal 
by the United States, upon the account, which payment was not 
known to the parties at the former trial, but is now admitted. De- 
ducting this item, together with the $108.17 above stated, from the 
amount of the former judgment, and the balance would be |579.29. 
The items of jury commissioner fées now allowed, to-wit, |270, 
blanks, $21.40, and per diems, $20, added to the above balance, 
amount to $890.69, for which sum judgment may be entered in favor 
of the plaintiff. 

DBVBRB V. DBLAWARB, L. & W. R. CO. 
(Circuit Court, D. New Jersey. March 27, 1894.) 

FOREIGN CORPOKATIOIÎS— SBKVICE OF PrOCESS. 

Section 88 of the New Jersey corporation act authorlzes service to be 
made upon forelgn corporations by serving any "officer, director, agent, 
clerk, or englnéer" thweof. Held, that the Word "engineer" Includes a 
railroad locomotive driver. 

This is an action by one Devere against the Delaware, Lacka- 
wanna & Western Railroad Company. Heard on motion to quash 
the writ of summons for irregular service. 
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Wm. D. Tyndalî, for plaintiff. 
Bedle, McGee & Bedle, for défendant 

GREEN, District Judge. The writ of summons in tliis case waa 
served by the marshal upon Jolin Englisli, an engineer in tlie 
employment of the défendant company, a foreign corporation. The 
service was made under section 88 of the corporation act of this 
state. That section provides that: 

"In ail Personal suits or actions hereafter brought in any court of this state 
against any foreign corporation or body corporate, not holding Its chartpr 
under the laws of this state, process may be served upon any officer, director, 
agent, clerj: or engineer of such corporation or body corporate either per- 
sonally or by leaving a copy thereof at the dwelling bouse or usual place of 
abode of such offlcpr, director, agent, clerk or engineer, or by leaving a true 
«opy of such process at the office, dépôt or usual place of business of such 
foreign corporation or body corporate. And such service shàll be good and 
valld to aU Intents and purposes." 

It is contended on the part of the défendant that the word 
"engineer," as used in this section, does not include "engineers in 
charge of locomotives" or "engine drivers," but is conflned to 
those persons who are sliilled in the principles and practice of the 
art of "engineering;" that is, the planning and conatructing of 
roads, bridges, railroads, canals, aqueducts, machinery, and other 
similar works. The argument is that it was the intention of the 
législature to direct service of process against a foreign corpora- 
tion to be made upon some one who was directly interested in 
the management or opération of the company, and not upon a 
mère employé, whose duty would not include that of notifying the 
company of service upon him of civil process. This argument is 
undoubtedly very persuasive, but I cannot assent to its conclusive- 
ness. The word "engineer," aa used in this act, must be given its 
usual and commonplace meaning. It is defined in the "Century 
Dictionary" as "an engine driver; one who manages an engine; a 
person who has charge of an engine and its connected machinery." 
This définition is quite broad enough to include the employé of 
the défendant corporation upon whom process was served in the 
présent suit. He was admittedly in charge of and was managing 
a "locomotive engine" of the défendant, and was one of its 
"engineers." Clearly, he was of that class of employés of a foreign 
corporation upon whom service of process against the corporation 
could be made under the act in question. An argument in favor 
of this construction of the act could be founded, perhaps, upon the 
séquence of the persons liable to service of process as stated in the 
act itself. Such service should be made, if possible, at flrst upon 
an "ofiacer" of the corporation representing the "executive depart- 
ment;" secondly, upon a "director," representing the "management;" 
thirdly, upon an "agent," representing fairly the "business depart- 
ment;" fourthly, upon a "clerk;" and, lastly, upon an "engineer," — 
together representing the body of employés. It will be noticed 
that there seems to be a sliding scale, so far as the power, responsi- 
bility, and duties of the person selected for service of process are 
concerned. If this be true in fact, it would seem that an "en- 
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gineer," who, it is insisted by the counsel for défendant, must be 
an "offlcer," as intended by the act in question, and not simply an 
employé, would bave been placed before a mère "clerk" in the list 
The iûotion to quash is ref used. 



SLEBPBB et aL y. WOOD et al. 

(Circuit Court of AppeaJs, First Circuit March 27, 1894.) 

No. 26. 

SALB—WARRANTr— Evidence— CusTOM. 

In March, 1888, certain packers of corn sold 2,000 cases "best packing 
of 1888 corn," wlth "usual guaranty agalnst swells." The évidence 
showed concluslvely that "swells," as used in the trade, included aJl cans 
whose contents were soiu-; that the "usual guaranty" was until July Ist 
of the followlng year; and that It was customary before that time to 
notify the seller of the number of spoiled cans, and return the goods. 
The évidence failed to show that the words "best packing of 1888" had 
anjr definite meanlng in the. trade. Héld, that thèse words carried no 
implled warranty of quality, and that in the absence of any notice or re- 
turn of the spoiled goods, according to the conditions of the warranty 
agalnst swells, there could be no recovery for the spoiled corn. 

In Eyror to the Circuit Court of the United States for the District 
of Massachusetts. 

This was an action by Solomon S. Sleeper and others against 
William R Wood and others to recover damages for breach of war- 
ranty in the sale of certain canned corn. The court below directed 
a verdict for défendants, and to review the judgment entered there- 
on plaintifEs sued out this writ of error. 

Willianl B. French and Heman W. Chaplin, for plaintiffs in error. 
Myers & Warner and George E. Bird, for défendants in error. 

Before COLT, Circuit Judge, and CARPENTER and ALDRICH, 
District Judges. 

CARPENTER, District Judge. The questions arising in this case 
will appearfrom the foUowing extract from the bill of exceptions: 

This is an action of eontract to recover for breach of warranties of quality 
of 2,000 cases of canned corn sold by the défendants to the plaintiffs. ♦ » • 
There was évidence tending to show the followlng facts: The plaintiffs, part- 
ners under the flrm name of S. S. Sleeper & Co., are wholesale grocers, 
having their usual place of business in Boston. The défendants are manu- 
facturers and packers of canned corn, resldlng in Portland, but having a 
factory or canning establishment at Cumberland, in the state of Maine. The 
défendants had, before the sale, employed F. Robbins & Co., merchandise 
brokers, of Boston, to sell canned corn for them, ineluding the corn in ques- 
tion. The eontract for the sale of the corn was made between the brokers 
F. Robbins & Co., representing the défendants, and the plaintifCs. Imme- 
dlately a,ftèr the sale, the défendants wrote and forwarded to the brokers, 
who delivered to the plaintiffs, the sold note, of which the followlng is a 
copy: 

"Portland, Me., March 15, 1888. 

"Sold Messrs. S. S. Sleeper & Co., Boston, 2,000 c, 4,000 doz., best packing 
of 1888 corn, at $1.20 per doz., less 1%% dis. for cash, tf paid within ten days 
from shipment, or sixty dàys accep., tins to be lacquered or left bright as 
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bnyer may prêter, buyer to fumish labels and wrappers at oiir factory In 
Strong, Maine, on or before Aug. 15/88, without charge; we to put them 
on in flrst-class style, and ship goods wlien ready, F. O. B. Portland; nsual 
guarantee against swells and of delivery tn case o£ short pack, i. e. pro rata 
dellvery and guarantee 60%. In case the delivery is less than 60%, then 
we to pay différence between $1.20 and priée o( best Maine corn on each doz. 
short. We prêter to hâve buyer examine corn at factory before labeled, or 
we wU! ship a few es. spécimens for examination and approval after packed. 

"Franklin Packing Co., 

"J, P. Jordan, Treas. 

"Quantity changea from 2,500 to 2,000 es. 

"3/20/8a J. P. Jordan." 

Early in October, 1888, the défendants shipped to the plaintiffs a few cans 
of corn, for examination and approval, in accordance wlth the provisions of 
the sold note. The plaintiffs, on examination, f ound the spedmen cans to be ail 
right, and ordered forward the 2,000 cases of corn, which the défendants, on 
the last days of OctobCT, shipped to the plaintiffs, and for which the plaintiffs 
paid the contract price on November 26, 1888. * * • The plaintiffs contended 
that the sold note contalned two warranties. The one, that the corn should be of 
a quality equal to that known In the trade as "the best packing of 1888 corn;" 
the other, âat the corn should be sweet, sonnd, and merchantable corn, until 
the Ist day of July, 1889. The plaintiffs requested the court to rule: "The 
descriptive words 'best packing of 1888 corn' in the sold note given by the 
défendants to the plaintiffs import, constitute, and amount to a warranty 
that the goods sold should be of the quality so described." The court refused 
the plaintiffs' request, and dlrected a verdict for the défendants-, and ruled as 
follows: "(1) The court rules, as.matter of law, on the évidence, that the 
plaintiffs are not entitled to a verdict, for the reason that they hâve not 
shown that the notice required by the warranty proved was given to the de- 
fendants on or before July 1, (2) The words 'best packing of 1888 corn,' 
used in the sold note, did not import a warranty." » * * The plaintiffs 
duly excepted to the rulings of the court and to his refusais to rule, and ask 
that theur exceptions be allowed. 

It appeared in the eyidence that after the delivery, and before 
the Ist of July foUowing, a large part of the corn was fbund to be 
sour. The question which has been argued hère is, in the flrst 
place, whether the souring of the corn be included in the "guarantee 
against swells," or whether it be coyered by a giiaranty implied in 
the words "best packing of 1888 corn." It seems to us that on this 
question there could be only one proper conclusion by the jury. The 
word "swells," according to the testimony, primarily refers to cans 
whose ends are forced outward by the gases engendered by fer- 
mentation; but the évidence seems to us conclusive that, in the 
meaning of the trade and in the meaning of the parties to this con- 
tract, it includes ail cans whose contents are sour. One of the 
plaintiffs testifles that the word "swells" covers bad corn, — corn 
that is spoiled, — and that the usual guaranty is until the Ist of the 
foUowing July; and the testimony of others so completely supports 
this statement that a différent conclusion seems to us inadmissible. 
It seems to us also very clear that a condition of the "usual guar- 
antee against sweUs" is that the purchaser of corn who means to 
take advantage of this guaranty must, before the Ist of July fol- 
lowing, make to the seller a statement of the number of spoiled 
cans, and return the goods as évidence of good faith, and to enable 
the seller to verify the truth of the claim. One of the plaintiffs 
testifies that it is usual "to return the cans to the packers." There 
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is, indeed/ soine testimony àgainst both tïtese pitopositiona; but the 
testimony of both plaintifts and défendants clèa,rly establishes both, 
as far a» it goes, and does not contradict eîther, and the great mass 
of the ètidënée is to the same eflect If a new trial were to be 
awarded, the plaintiffs must ask the jury to discrédit the testimony 
of both parties and of much the greater part of the witnesses on 
both sidesj unless they consent that the defects in the corn corne 
under the "guaratitee against swells" and that the guaranty is to be 
interpreted as above stated. !Now the eTîdence shows gênerai com- 
plaint of the qùality of the corn, but no spécifie claim or statement 
of the àmount of damaged goods, and no returh or offer to return the 
same to the seller. Under thèse circumstances, we think the learned 
judge could not hâve done otherwise than direct a verdict for the 
défendants. A yerdict for the plaintiffs^ on this eridence and the 
concessions of the plaintiffs, it seems to us, must hâve been set aside 
upon the ground that there was no évidence to justify such resuit. 
There was some testimony of a few witnesses to the eflect that 
sour com, where the ends of the cans are not actually pressed out- 
wards by gas, is not included in the "guarantee against swells;" and 
the plaintiffs contend that on this évidence the jury should hâve 
been left free to find that the defects in the goods of which they 
complain do not corne within the guaranty against "swells" with ite 
accompanying proviso of notice and return of the goods, but, on 
the other hand, are covered by an implied warranty of good quality 
contained in the words "best packing of 1888 corn." Passing by 
the question whether there can be an implied warranty in any words 
of a written contract which contains an express warranty, we are 
unable to flnd any warranty implied in the words above quoted. 
There is no évidence to show that thèse words hâve any definite 
meaning in the trade hère involved. It is clear that of themselves 
they do not import a definite warranty. Many witnesses were 
câUed to State the understanding of thèse words by the trade, but 
hardly any two of them agrée in their interprétation. Some say 
it means "the best corn packed that year;" some, "the best corn 
packed that year in the state of Maine;" some, "the extra com, the 
flnest grade;" some, "the best corn that can be produced in Maine;" 
and some, the best quality of mUky, white, tender, juicy, and sweet 
corn. It is manifest that there is no évidence of a gençral custom 
of the trade which could interpret the warranty supposed to be con- 
tained in thèse words. Our conclusion is that the record shows no 
error. Judgment of the circuit court afSrmed. 



TTNITED STATES v. WILSON et aL 

(District Court, D. Oregon. March 24, 1894.) 

No. 3,594. 

CoNSPiKACY — Indictment — Landins of Ohinesb Laborbhs. 

An Indictment tmder Rev. St. § 5440, charged a conspiracy to commit 
the offense of aldlng and abettlng the landing of Chinese laborers not 
entltled to enter the United States by fumlshing them wlth false and 
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f raiidulent évidence of Identification. Held, tliat this Is a sufflcient alléga- 
tion of a consplracy to furnish such évidence, and that the Indictment Is 
not open to the objection that it describes but does not charge the offense 
named, 

2. Same— Conclusions of Law. 

An indictment charged a consplracy to aid and abet the landing In the 
"United States from certain vessels named, "plylng between the port of 
PorOand, Oregon, and Vancouver, in the province of British Columbia," of 
Chinese laborers "not entltled to enter the United States." HOd that, even 
If the last-quoted words stated a mère conclusion of law, in that they dld 
not show that such Chinese were brought from a foreign port, yet this fact 
sufficlently appeared from the precedlng words. 

3. SaUE — OVBRT ACTS. 

Under an indictment charging a consplracy to ald and abet the landing 
from certain vessels named of Chinese laborers not entitled to enter the 
United States, It is immaterlal whether any Chinese laborers were in 
fact landed as a resuit of the alleged consplracy, If the crlminal agree- 
ment was entered Into, and any of the ovrart acts alleged was com- 
mitted. 

4. Samb— Evidence. 

On trial under such an Indictment, the manifesta of the vessels named, 
describing the Chinese passengers landed durlng the tlme of the alleged 
conspiracy as merchants, are not évidence of that fact, as such state- 
ments were neeessarily derived from Information fumished by the pas- 
sengers themselves. 

5. WiTHESs— Competbncy— Pleading GUII.TT OF Cbime. 

A mère plea of guilty by a consplrator does not rendra: hlm Incompétent 
to testify against his confederates. A judgment of conviction is neces- 
sary to produce that resuit 

TMs is an indictment under Eev. St. § 5440, against John 
Wilson, 0. J. Mulkey, William Dunbar, P. J. Bannon, and others 
for conspiracy to commit the offense of aiding and abetting the 
unlayvful landing of Chinese laborers in the United States. De- 
fendants Mulkey, Dunbar, and Bannon were found guilty, and 
moved for a new trial. 

Daniel R. Murphy, U. S. Atty., John M. Gearin, Sp, Asst U. S. 
Atty., and Charles J. Schnabel, Asst. U. S. Atty. 
iRufus Mallory and Alfred F. Sears, Jr., for défendants. 

BELLINGER, District Judge. The indictment in this case is 
for a conspiracy, under section 5440, Rev. St., to aid and abet 
the landing of Chinese persons in the United States, in violation 
of section 11 of the amendatory act of July 5, 1884. That sec- 
tion is as foUows: 

"Sec. 11. That any person who shall knowingly bring Into or cause to 
be brought into the United States by land, or who shall aid or abet the 
same, or aid or abet the landing in the United States from any vessel. of 
any Chinese person not entitled to enter the United States, shall be deemed 
guilty of a misdemeanor, and shall on conviction thereof be fined in a sum 
not exceeding one thousand dollars and imprlsoned for a term not exceeding 
one year." 

The indictment charges that the défendants conspired together 
to commit an offense against the United States, to wit, the offense 
and misdemeanor of knowingly and unlawfully aiding and abet- 
ting the landing in the United States from a vessel, to wit, the 
steamship Wilmington and the steamship Haytian Republic, both 
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Bteamships plying between th.e port of Portland, Or., and Van- 
couver, in tàe province 6f Brîtish Colnmbia, dominion of Canada, 
Chinese persons, to wit, Chinese laborers, not la-wfully entitled 
to enter the United States, by furnishing such Chinese laborers 
f alise, fraudulent, and pretended évidences of identification, and 
by counseling, advising, and directing said Chinese laborers and 
furnishing them information and advice touching the questions 
liable to be asked them upon their application for admission to 
land fronl said vessels, and by varions other means to the grand 
jury unknown. It is further alleged that on July 28, 1892, and 
on June 14, 1893, and on varions other dates between said July 
28th. and June 14th, in pursuance of such conspiracy, there was 
unlawfully brought from British Colnmbia, Canada, in the steam- 
ship Haytian Eepublic, îhto the port of Portland, Or., and landed 
there, a large number of Chinese laborers, the number and names 
of which are unknown, and that in like manner, and between the 
same dates, other large lots of Chinese laborers were brought 
hère and landed in pursuance of the conspiracy from the steam- 
ship Wilmington. The indictment also allèges the making, on 
dates that are named, of fraudulent certiflcates by the défendants 
Holman and Bannon, in pursuance of the conspiracy, and their 
delivery to Blum for uëé in furtherance of the conspiracy. 

The jury were unable to agrée as to the défendants Lotan 
and Seid Back. Mulkey, Bannon, and Dunbar were found guilty, 
and the rest of the défendants were found not guilty. Mulkey, 
Bannon, and Dunbar flled a motion for a new trial upon various 
grounds, but mainly upon the ground that the indictment does 
not State facts sufBcient to constitute a crime, and the questions 
for décision arise upon such motion. 

It is contended in support of the motion that the allégation 
that the défendants conspired to aid and abet the landing of 
Chinese persons describes, but does not charge, the offense for 
which the défendants were tried; that the indictment is insuifi- 
cient in not directly charging that the défendants conspired to 
do such acts as constitute a crime under the section referred to; 
that the allégation that the défendants conspired to aid the land- 
ing of Chinese laborers by furnishing them false évidence, etc., 
is not a charge that they conspired to furnish such évidence. 
As to this my conclusion is that the allégation of an agreement to do 
an act by the employment of certain means suflaciently allèges an 
agreement not only to do such act but to employ such means, — 
that an agreement to aid an unlawful landing, or, what is the same 
thing, to commit the offense of so doing, by furnishing false évi- 
dence, is necessarily an agreement to furnish such évidence. It 
is also contended that the facts thus alleged do not constitute 
the crime of aiding and abetting the landing of Chinese persons 
not lawfully entitled to land under the statute, since it does not 
appear that the object of the conspiracy was to aid the landing 
of such Chinese laborers as came from a foreign port or place, 
and as were, therefore, not entitled to land. 
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The casé most relied on, among a large number cited in sup- 
port of thèse positions, is that of Pettibone v. U. S., 148 U. S. 
197, 13 Sup. et. 542. That case grew out of an injunction issued 
ont of the circuit court of the United States for the district of 
Idaho, enjoining the Miners' Union of Wardner and others from 
intimidating any employé of the Bunker HiU & Sullivan Mining 
& Concentrating Company. The indictment alleged that the de- 
fendants conspired "to commit an offense against the United States 
as foUows, to wit: Said défendants did," etc., "conspire, combine 
ànd agrée together to intimidate by force and threats of violence 
the employés of said Bunker Hill and Sullivan Mining and Con- 
centrating Company," etc. It did not allège that the conspiracy 
was for the purpose of violating the injunction, or of impeding 
the administration of justice in the United States circuit court, 
or that the défendants, in committing the acts charged, knew that 
there was an injunction forbidding such acts. It alleged that 
the conspiracy was to do certain acts, and that such acts were 
prohibited by the injunction. The court held that an agreement 
to do the things enjoined was not a combination to violate the 
injunction, unless it appeared that the parties to the conspiracy 
knew of the injunction; that there must be a purpose to violate 
the injunction, and such purpose would not be imputed to the 
défendants from the mère fact that the acts wMch they were 
alleged to hâve conspired to commit were wrongful or unlawful. 
The court, in its opinion, says: 

"This indictment does not In terms aver that it was the purpose of the con- 
spiracy to violate the injunction referred to, or obstruct the due administra- 
tion of justice in the circuit court, but it states as a légal conclusion from 
the préviens allégations that the défendants conspired so to obstruct and 
impede. It had previously averred that the défendants conspired by Intim- 
idation to compel the offlcers of the mining Company to discharge their em- 
ployés and the employés to leave the service o£ the company, a conspiracy 
•which, was not an offense against the United States, though it was against 
the State. Rev. St. Idaho, § 6541. The injunction was also set out, aiid it 
was alleged that the défendants did intimidate and conipel the employés to 
abandon work; but the indictment nowhere made the direct charge that the 
purpose of the conspiracy was to violate the Injunction, or to interfère wlth 
proceedings in the circuit court." 

In this case the indictment charges in terms that the conspiracy 
had for its object the crime of aiding and abetting the landing 
of Chinese laborers not lawfuUy entitled to enter the United 
States. The crime is charged in the language of the statute, 
with the additional averments that the Chinese persons to be 
aided in landing were laborers seeking to land from the steam- 
ships Wilmington and Haytian Republic, which vessels were ply- 
ing between British Columbia and this city. The fault that is 
found with this indictment is that it states a conclusion as to 
the right to land of the Chinese persons who were to be aided 
in so doing by the conspiracy. It is contended that the indict- 
ment should be so framed as to preclude ail inference in favor 
of the right of such persons to land, and that to do this it was 
necessary to aver that they came from some foreign port or place. 

Where the crime is one that had a common-law name, an indict- 
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ment charging the crime by such name, and leaving its définition 
to the coninion law, would aHege only a conclusion. 1 Bish. Cr. 
Proc. § 61©. Such an Indictment does not adyise the défendant of 
the particulars necessàry to enable Mm to prépare his défense and 
to identify the crime ao as to plead the judgment in bar of a second 
prosfecution; But where tiie words of the statute fully, directly, 
and expréssly, without any uncertainty or ambiguity, set forth ail 
the éléments necessàry to constitute the offense intended to be 
punished, it is suflacient to set forth the offense in the words of the 
statuts- U. S. V. Carll, 105 TJ. S. 611. In this case ail the acts of 
the défendants constituting the offense charged are particularly 
described. Nothing that is rdied upon, as to such acts, is stated 
as a matter of inference or presumption. The point relied upon is 
that the indictment states a conclusion as to the right of the 
Chinese. persons, who were to be aided in landing by the conspiracy, 
to enter the United States; that it is not only necessàry to set ont 
ail the facts constituting the crime which the conspiracy was 
formed to commit, but that each of such facts, as just stated, must 
be 80 pleaded as to preclude every possible inference favorable to 
the accused. This involves that highest degree of certainty which 
places the matter alleged beyond the most "subtle objection." No 
^uch certainty has ever been required in the statement of the object 
of a conspiracy. In indictments tôt conspiracy the offense which 
the défendants are accused of having conspired to commit need not 
be set eut wîth the same degree of strictness that is required where 
the indictment is for the commission of the offense itself, AU the 
décisions upon this point are to the effect that certainty to a com- 
mon intent is ail that is necessàry. The allégation that the de- 
fendants conspired to ald and abet the landing in the United States, 
within this district, of Chinese laborers not lawfuUy entitled to 
enter the United States from the steamships Haytian Eepublic and 
Wilmington, both plying between British Columbia and this port, 
states enough to clearly apprise the défendants of the identical 
crime with which they are charged. Ail Chinese laborers are ex- 
cluded by the acts of congress. It i^ at least doubtful whether 
the words, "not lawfully entitled to enter the United States," add 
anything to the indictment. The act makes it a crime to "bring 
into the United States by land," or to aid and abet the same, or to aid 
and abet the "landing in the United States from any vessel" of any 
Chinese person not lawfully entitled to enter the United States, 
The landing in the United States from a vessel of Chinese not en- 
titled to land has the same conséquence as the bringing of such 
persons into the United States by land. The words, "bring into 
the United States," and "land in the United States," cannot, in my 
opinion, be understood to refer to persons already within the United 
States, or to persons who arrive on a vessel from a port or place 
within the United States. If I am correct in this, it foUows that 
the words "frôm any foreign port or place," in section 2 of the act, 
which makes it an offense for the master of any vessel to knowingly 
bring within the United States on such vessel, and land or attempt 
to land, any Chinese laborer from any foreign port or place are 
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redundant It wa« held in Ee Tong Wah Sick, 36 Fed. 440, that 
where Chinese subjects whio left one American port for another 
upon a througli passage upon an American vessel witliout any 
intention of landing in any foreign country, and wlio did not go 
asliore, altliougli the Tessel landed at a foreign port, there was no 
departure from the United States. There seems to be no good 
reason for a différent conclusion wliere tlie vessel is not American. 
A passenger upon any yessel, from one American port for anotlier, 
witliout any intention of leaving the United States, cannot, upon 
hia arrivai at the port of destination, be said to hâve departed from 
the United States, or to be "brought into the United States" or 
landed therein (when landed), within the meaning of the words 
"bring into" and "land in the United States," contained in sections 
2 and 11 of the act in question. 

The question to be decided, however, does not dépend upon the 
correctness of this conclusion. The indictment allèges that the 
conspiracy was to aid and abet the landing in the United States 
and in the state of Oregon from the steamers Haytian Eepublic 
and Wilmington, plying between British Columbia and the port of 
Portland, Or., of Chinese laborers, not lawfully entitled to land in 
the United States. Leaving out of considération the words "not 
lawfully entitled to enter the United States," the natural and 
obvious meaning of what is alleged is that the Chinese laborers 
referred to were laborers from British Columbia, seeking to land 
from the two steamers named, and it is by such meaning that the 
phrase, "certain to a common intent," is defined. This construc- 
tion may be liable to technical objection, but the strictness that 
answers such objection is not, as has already been shown, required 
in the description of an offense where the indictment is for a 
conspiracy to commit such offense. It is the duty of the court 
in such case to adopt the natural and obvious meaning of the 
worda used, rather than an argumentative one. Nor is the court 
required to disregaxd the allégation that the Chinese laborers to be 
aided in landing were not lawfully entitled to enter the United 
States. There is no objection to the statement of a conclusion of 
a fact where such conclusion can only proceed upon a single ground, 
as in this case. There is no uncertainty or danger of surprise in 
such case. There is but a single objection that applies to a 
Chinese laborer not lawfully entitled to land under section 11 of the 
act of 1884, and that is that he comes from a foreign port or place. 
As to this, the case is within the principle adopted in U. S. v. 
Simmonds, 96 U. S. 363, where it was held, on an indictment under 
section 3266 of the Eevised Statutes, charging the défendant with 
causing or procuring some other person to use a still boiler for the 
purpose of distilling, "within the intent and meaning of the revenue 
laws of the United States," that it was not necessary to aver that 
the distillery referred to was of alcoholic spirits; that the alléga- 
tion that the vessels were used for the purpose of distilling "within 
the intent and meaning of the revenue laws of the United States" 
was broad enough to advise the accused of the nature of the 
offense charged. 
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It :is also çoûtended ia support ofthe motion for a new trial that 
the allégation in the itfdictment that the Chinese persons whose 
landing the alleged conspiracy was formed to aid are to the grand 
jury uftknown, is contrary to the proof, and inexcusble, for the rea- 
son that the manifesta of the steamers Wilmington and Haytian 
Eepublicwere on file in the customhouse, and contained the namea 
of ail CMnese persons who came to this port on thèse steamers dur- 
ing the time covered by the conspiracy. It does not appear that 
the object of the conspiracy was to aid the landing of particular 
Chinese, but rather to aid ail Chinese of a particular class, — ^to aid 
the landing of such Chinese laborers as should corne hère on the 
steamers Wilmington and Haytian Republic. The indictment goes 
further, and aUeges thât, in pursuance of the conspiracy, a large 
number of Chinese laborers whose names are to the grand jury 
unknown were unlawfUlly brought from British Columbia on such 
steamships, and landed àt the port of Portland. The steamers' 
manifesta do not identify thèse laborers. They fail to disclose that 
any Chinese laborers arrived at this port by such vessels. The 
Chinese passengers who arrived during this time in the steamers in 
question are described on the steamers' manifests as "merchants." 
There is nothing in the manifests to give information of the names 
of any laborers unlawfully landed, and upon this the défendants 
make the additional point that thèse manifests, having been intro- 
duced in évidence by the government, establish the fact that the 
Chinese passengers who arrived by the Wilmington and Haytian 
Eepublic during the period of the conspiracy were merchants, and 
entitled to land, and that the verdict, as to this, is contraiy to the 
évidence. 

Thèse manifests, so far as they relate to passengers, are the swom 
statements of the master of the vessel of the passengers he carnes, 
their sex, occupation, nationality, etc., necessarily derived from in- 
formation furnished by the passengers themselves. Thèse state- 
ments are not évidence in the trial of any issue depending upon 
such facts. , Moreover, it is immaterial whether any Chinese labor- 
ers were in fact landed as a resuit of the alleged conspiracy. If the 
criminal agreement was entered into, and any of the overt acts 
alleged was committed, it is enough. 

It is urged in behalf of the défendant Mulkey that there is no 
évidence tending to show that he was a party to, or had knowledge 
of, the alleged conspiracy; that the only testimony there is to in- 
volve Mulkey is that of Blum, to the effect that he hired Mulkey to 
aid and abet the landing of Chinese, and to assist in smuggling 
opium, and that there is nothing in this to imply knowledge on 
Mulkey's part that a conspiracy was in existence for such objects. 
The testimony of Blum is to the effect that Dunbar, JackUng, and 
himself entered into an arrangement to effect the landing of Chinese 
laborers from British Columbia arriving by the Wilmington and 
Haytian Republic by means of fraudulent certiflcates; that after- 
wards Dunbar introduced the défendant Bannon, who was brought 
into the office of the steamship company, and with whom the mat- 
ter was talked over, and who was told what he was expected to do, 
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and requested to hâve 500 blank CMnese certificates, printed in 
three or four différent forms; that Bannon agreed to make eut the 
certificates for two dollars each, Blum and Dunbar to fumish the 
Chinese pictures therefor; that thereafter, and during October, 
1892, on a Sunday morning, he, Blum, met the défendant Mulkey on 
board the Haytian Republic as she was lying at the Union Pacific 
dock in this city; that they came up town together in a carriage, 
and had a bottle of wine in a private box in the Eeception saloon; 
that he said to Mulkey, "You hâve been bothering our Chinese and 
opium business a good deal, and I want to hâve a private talk with 
you," and was invited by Mulkey to meet Mm at his room in the 
Portland Hôtel the next day at 2 o'clock. Blum continues his testi- 
mony as follows: 

"I went up there the next day (Monday), and In the mean time I told Mr. 
Dunbar of this appointment Mr. Jackling was there, too. " We ail talked It 
over, and it was suggested between us, by ail of us, if we could make any 
deal with Mulkey, to bring him into this combinatlon, we could aJGCord to 
pay him to do it. When I met Mulkey I discussed this subject with him, 
and told him he was giving us a good deal of— a little— annoyance, and up 
to the présent time there had been nothing but glory ia it for him." 

Blum testifies that in this conversation Mulkey told him that 
he (Mulkey) knew that we (the Merchants' Steamship Company) were 
bringing in a great deal of opium, and a great many Chinese labor- 
ers who had no right to land, and threatened to get them ail in the 
penitentiary. Blum testifled as to what followed this threat: 

"And I said, 'I want to know how much money it would take to hâve him 
interested In our business matters.' After a good deal of talk, he agreed 
not to interfère with our Chlnamen or Chinese laborers or our opium matters, 
and let us bring just as many as we pleased, in considération of $1,200, to 
be paid him monthly in advance, the first payment to be made right lien 
and there." 

This, -Blum says, was agreed to with the f urther agreement that 
Inspecter Dillon should bother "us [them] no more, and, if Dillon got 
any information, Mulkey would communicate it to the company in 
time to enable them to let the Chinamen and opium get ofiE." Blum 
further testifled that this monthly payment of |1,200 was paid dur- 
ing the continuance of the conspiracy. A number of letters, signed 
"John," addressed to John Quinlan, were received in évidence. 
Blum testified that thèse letters were in pursuance of an arrange- 
ment between himself and Mulkey, who was to address Blum under 
this name. The testimony of other witnesses (although the testi- 
mony was conflicting as to this) identified the writing as that of the 
défendant Mulkey. There was inhérent conspiracy in thèse let- 
ters. One of them is as follows: 

"It looks as though some local growlers were corne into your city, to make 
trouble for your jay birds. I am not sure of this, but strongly suspect it. 
ITnder a lately-published pamphlet on the alightlng of jay birds, if they are 
not laborers or working birds, and bave been hère before, they may alight. 
Hâve Jim quietly work along and land thèse he safely can, and let balance 
go to court There bas been a good deal of loose talk about John's going 
there so much, so he thinks he had not better go over there now. In case of 
a subséquent kick from the great mogul, he can and will save them. Do 
not make any deal with them; they will not do to trust It took fine work, 
v.60F.no.6— 57 
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and a lll>çral use ot grease, to prevent a grand explosion In yonr vicinîty last 
nlght and tiiis mornlng." 

A«c6rding to Blum's testimony, "John" was Mulkey himself; 
the "gi?èat mogul" was the seeretary of the treasury, whom the 
conspiràtors feared; "Jim" was tlie défendant James Lotan, col- 
lecter ôf customs at this port> who Is also referred to in other of 
the letters as "papa;" tiie "local growlers" who were making 
trouble, and who were not to be dealt i with, because they could 
not be trusted, were treasury agents. In anothei* of thèse let- 
ters référence is made to "that Jackling matter," and this is 
explain^d by Blum to refer to a complàint by Jackling that In- 
spectôF Dillon, whom Mulkey had agreed should be "pulled ofif" 
at Vancouver, was hounding Jackling ail around the docks, and 
that Jackling was becoming nervous in conséquence. The same 
letter also refers to "the 1,200" being paid Mulkey, with the state- 
mentj âmong others, that "our little side show will help you to 
recohp. If you don't ùnderstand tl^S, I will explain when I see 
you.'' This référence to Jackling and to the little "side show" 
between the writer and Blum, which was to help the latter to 
recoup,, tends to show agreement and co-operation with the Blum, 
Jackling, and Dunbar combination, and to render inadmissible 
the explanation that whatever of crimlnal relation the facts tend 
to establish between Mulkey and Blum was apart from such com- 
bination. The référence to a "side show" indicates that they were 
acting çonjointly with others, and were at the same time engaged 
in transactions to which such others were not admitted. 

The fact of the original criminal agreement between Blum, Dun- 
bar, and Jackling is testifled to by Blum and Jackling. The as- 
sent of the other défendants mày be established as an inference 
by the jury from the other facts proved. Any joint action upon 
a materlal point or a collection of independent but co-operating 
acts, by persons closely associated with each other, is sufilcient 
to enable the jury to infer concurrence of sentiment. Archer r. 
State, 106 Ind. 4:26, 7 N. E. 225. Without the proof of the original 
agreement, it was compétent to prove the acts of the différent 
défendants, and thus prove the conspiracy between them. Spies 
V. People, 122 111. 1, 12 N. E. 865, and 17 N. E. 898. The évi- 
dence of joint action between the défendants covers a great many 
transactions, and extends over several months of time. It is not 
only sufficient to authorize an inference of guilt, but it is of a 
character, if believed, to make any other inference impossible. 
The évidence of knowledge and participation in the combination 
on the part of the défendant Mulkey does not, however, dépend 
upon a collection of independent and co-operating acts, although 
the évidence of such acts is suflacient foi- such purpose. The formai 
agreement with Mulkey testifled to by Blum directly tends to 
connect the former with the terms of the original combination. 
Blmn testtfles that after he had arranged for his meeting with 
Mulkey at the Portlahd it was agreed between himself, Dunbar, 
and Jackling that they would, if possible, make a "deal" with 
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Mulkey to bring him into this combination, and tbat when he 
met Mulkey by such. appointment he "discussed tbis subject with 
him;" that he asked Mulkey "how much it would take to inter- 
est him in our business matters," and that the price was flxed 
at |1,2O0 per month, 

It ia argued that the évidence is insufflcient to sustain the 
verdict. I am of the opinion that such évidence is net only suf- 
flcient to sustain the verdict, but that the correctness of the con- 
clusion reached by the jury does not admit of a reasonable doubt. 

The point is also urged that Blum's plea of guilty is a con- 
viction of crime that renders him incompétent to testify. The 
rule is well settled that there must be a judgment of conviction 
pronounced by the court to hâve that effect. Eap. Wit. § 16; 
Blaufus V. People, 69 N. Y. 108. And, besides this, it is a matter 
of doubt whether the charge to which the witness pleaded guilty 
is punishable by imprisonment in the penitentiary. The punish- 
ment provided is fine and imprisonment without hard labor. Sec- 
tion 5539 of the Eevised Statutea provides that whenever any 
criminal convicted of any offense against the United States is 
imprisoned in the jail or penitentiary of a state, such criminal 
shall in ail respects be subject to the same discipline and treat- 
ment as convicts sentenced by the courts of the state or terri- 
tory in which such jail or penitentiary is situated, and, while so 
conflned therein, shall be exclusively under the control of the 
offtcers having charge of the same under the laws of such state 
or territory. Prier to this act, on March 3, 1825, congress had 
provided that, in every case where criminals convicted of any 
offense against the United States shall be sentenced to imprison- 
ment to hard labor, it shall be lawful for the court passing the 
sentence to order the same executed in any state prison within 
the district where the court is holden, the use of which has been 
granted by the state for that purpose. The act of the législature 
of this state passed October 29, 1870, authorizing the keeper of 
the state penitentiary to receive United States prisoners, recites 
this last act of congress, and appears to hâve been passed in 
contemplation of that act, and therefore to hâve had in view only 
persons who are sentenced to imprisonment at hard labor. Ail 
state convicts in this state are subject to hard labor, and maj 
be bound by contracta for labor to private persons. This présents 
the question whether a person convicted of an offense that 
does not provide for a judgment requiring hard labor can be 
imprisoned in a penitentiary where such labor is required under 
the laws and régulations governing the same, and where the act 
of the state for the keeping of such prisoners appears to hâve 
been passed with référence to United States prisoners under sen- 
tence of imprisonment at hard labor. 

The motions are denied. 
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H. W. JOHNS MANUF'G CO. V. EOBEBTSON et al. 
(Circuit Court, S. D. New York. MarcH 31, 1894.) 

1, PÂTBlSrt'S— CONSTRTJCTIOTÎ OF CtAIM— REFERENCE TO SPECIFICATIONS. 

la a patent for an improvement In packlng for steam joints, one clalm 
was f or the packlng, oomposed o( Btrands of.asbestus wlth a saturated 
central core, "as herelnbefore set forth." The spécifications described 
the packlng, and the process of maktng It by means of external manipu- 
lation,— explalning at length the détails of the treatment and materials, 
and the advantages of the packltig orer others,— and added that the cen- 
tral strand might besd.tp'ated wlth a. solution of India rubber, imparting 
elast^elty wlthout affecong the solldity of the packlng; this being the 
flrst; suggestion of Indja ^abber. 'Èeld, that the claim did not cover, as a 
seipàrate Invention, thç satorWion of "the central core with India rubber, 
securliig adhésion of the strands; âUch saturation belng suggested merely 
as att lacldental featare,,and the central core not being described as a 
distinct invention, or as an élément in a combination. 

2. Samb— Anticipation. 

Such saturation of the central core wlth India rubber was anticipated 
by the prevlous use of âsbestus and India rubber, in varions forms, and 
wlth varions solutions or coatlngs, fœ: steam packlng, the packlng being 
made in the form of brald and ropes. 
8. Same-tInebingement. ., 

A claim for a steam packlng cpmposed of strands of asbestus with a 
central core saturated with India rubber Is not infringed by a packlng 
using stareh to secure adhésion of outside strands and the core; the 
twistlng of asbestus, mixed with a glutinous or adhesivé substance, Into 
a rope, being prevlously known. 
4. Samb. 

The thlrd cl^ilm of the Johns patent. No. 257,167, for Improvements in 
pacldng for steam joints, must be llmited by référence to the spécifica- 
tions, and. If not so llmited, was âotlclpated. 

This was a suit by Pjie H. W. Johns Manufacturing Company 
against Henry M. Eohertsofl and (jeorge T. Sinclair for infringement 
of a patent. On finalhearing. 

Wetmore & Jenner, for complainant 
Gallagher, Eicharda '& Dodd, for défendants. 

TOWNSEND, District Judge. ■ :This case is presented upon final 
hearing, on the usual bill for injunction for infringement of let- 
ters patent No. 257,167, granted to Henry W. Johns May 2, 1882, for 
improvements in steam ipacking for steam joints. As the décision 
of the questions involved chiefiy dépends upon the construction to 
be given to the claims in the light of the interprétation ôf the 
whole patent, it has seemed désirable to set it out fully. The 
spécification is as follows: 

"Be It known that I, Henry W. Johns, a citizen of the United States, resid- 
Ing at New York, county of New York, and state of New York, hâve invented 
new and useful Improvements In steam packlng, of whlch the foUowing is 
a spécification. My Invention relates to certain new and useful improvements 
In packlng for steam joints and simllar uâes. Prior to my invention, among 
other désirable materials suggested for the purpose, asbestus in the form of a 
rope has fulfiUed the object sought, wlth considérable success. Its use, 
however, has been attended with the objection that In order to prevent the 
strands composlng the rope from being rubbed away or disintegrated by 
handling It has been necessary to confine them wlth a cloth coverlng or 
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woolen netting. Thls feature of covering renders the structure expensive 
and laborious to produce, and the covering does not serve any purpose as 
a paciiing, but, on the contrary, belng of a comparatlvely inflammable nature, 
soon becomes charred by the beat of the box In which it may be used. As- 
bestus has also been bralded, but this is not only expensive, but falls of 
the object attained by my invention, because the strands cannot be sepa- 
rated when désirable. The object of my invention is to provide a roi)€ com- 
posed of asbestus which shall be free from the objections named and highly 
désirable as a steam paclsing; and, with thèse ends in vlew my invention 
consists of a steam paclsing composed of a séries of strands of asbestus 
twisted or *layed' into the f orm of a rope, and having the ordinarily pro- 
jecting fibers laid flat in the direction of the lengtb of the rope, and also 
having the Interstices between the several strands of which the rope is com- 
posed fllled or built up practically even with the outside surfaces of tlie 
strands by a paste or slzing composed wholly or in part of asbestus, as will 
be hereinafter more fuUy explalned. My invention also consists in a novel 
process by which the interstices arç filled or built up and the strands bridged 
or tied, as will be hereinafter more fully explained. My invention further 
consista in the détails hereinafter described and speciflcally claimed. 

"In order that those skilled in the art to which my invention appertains 
may fully understand the same, I wUl proceed to describe in détail the pe- 
cullar characteristics of the rope and the process by which I am enabled to 
close the interstices between the strands, and in order that the dilïerences 
between an ordinary rope and that formlng the subject of my invention may 
be illustrated in the accompanying drawiugs I hâve shown at Fig. 1 a cross 
section of an ordinary rope devoid of the jacket or covering hereinbefore re- 
ferred to; Fig. 2 illustrâtes a similar section of a rope embodying my inven- 
tion; and Fig. 3 a plan view of the same, to more fully illustrate the tying 
or bridglng of the interstices. At Fig. 1 it will be observed that short 
spurs or flbers a, project from the rope, and that the sti'ands, b, composing 
the rope, are, when twisted into form, separated by V-shaped or similar 
interstices, while by référence to Fig. 2, it will be seen that the interstices 
are built up or fllled to about level with the outside surface of the rope, 
as illustrated by the blackened spaces marked c. At Fig. 3 I intended by 
the short, straight Unes marked d to illustrate how the ordinary spurs or 
fibers shown at a, Fig. 1, are laid across or bridge the helical spaces marked 
by the curved Unes e. The fine Unes branching off from the Unes d, are 
intended to represent the felting or locking which takes place as herein- 
after referred to, after the interstices hâve been filled with the cernent or 
sizing. The process of manufacture which I hâve adopted as best calculated 
to accomplish the ends sought is, first to form a rope of the desired size and 
of any suitable number of strands of asbestus flber in any well-known man- 
ner, but preferably by the use of double strands twisted together around 
strong central twisted strand, which may be of hemp or other matei'ial, 
though I prefer asbestus. This enables me to retain the 'spring' of the 
twist, which I find can be accomplished in no other manner so well as when 
using asbestus. It Is then laid in such way that the exposed or outside 
surface of the several strands shall be sliKlitly flattened to approach in their 
cross-section curvature as near as possible t» a clrcle siu^roimding the whole 
number, and in this way to a considérable degree lessen the proportions of 
the interstices which naturally occur between the 'lay' of the strands. After 
the rope has been thus formed I then apply water or moisture in small 
quantities and in any suitable manner to the outside surface of the rope, 
and subject the same to rapid longitudinal manipulations. This manipulation 
removes small particles of asbestus, and the water serves as a vehicle to de- 
posit the asbestus. In the form of a paste or sizing, within the interstices 
of the rope in an even and smooth condition. This paste or sizing, being 
composed of asbestus, will, accprding to the character of the asbestus, form 
a film or membranous coating of considérable strength when subjected to 
friction. The longer flbers or spurs, which are not removed and taken up 
by the water, are laid across or bridged over the fllled interstices, and I 
hâve found that they are at the same time f elted or matted together, as illus- 
trated at Fig. 3. In manipulating the rope to accomplish thèse resiilts I 
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hâve found the human hand beat adâpted for the pvirpose; but of course, 
I do not désire to conflue myselt in tWs partlcular, nor to the fact that I flrst 
apply the water or other molsturô, as I may begin to manipulate the rope 
a little whlle before applying the molsture; nor do I wish to confine my- 
self to the use of asbéstus and water alone as the agents for fllllng the 
IntOTStices, as other ingrédients may be used so long as they are not of 
a character to be objectionable when placed wlthln a steam joint I hare 
found that a successful paste or ceinent for the purpose may be made from 
asbéstus flour, water, glue, paraffin, kérosène, or other oleaglnous mat- 
ter and ordinary flour, or any twO or more of the above, a superlor material 
being the two flours combined with a little paraffla and a small quantity 
of kérosène, I prefer that asbéstus should always form one élément of the 
paste. A packing, when made according to my invention, possesses one 
great advantage over any other that I am familiar with, except hemp pack- 
ing, In that the strands of which it Is etfïnposed may be readily separated 
so as to form a packing for very smaU joints, or they may be combined to 
make a rope or packing of any deslred size or shape. The manipulation of 
this form of asbéstus rope with water or sizlng reduces Its size and renders 
It more solld and compact than asbéstus can be made by any other process, 
which is a great desideratum for heavy engines. The central strand may be 
saturated with a solution of India rubber which I flnd Imparts a degi-ee of 
elasticl^ which does not interfère with the solidlty of the packing." 

Infringement of the third claim, only, is alleged. Said claim is 
as follows: 

"The asbestus-rope packing for steam joints, composed of a séries of strands 
of asbéstus, with a central core saturated with a solution of India rubber, as 
hereinbefore set forth." 

The défenses are invalidity and nOninfringement In support of 
the défense of invalidity, the défendant introduced nine American 
patents and one British provisional spécification. It is not necessary 
to refer to any of the patents in détail. They show that long before 
the date of the patent in suit the use of asbéstus and India rubber in 
varions forms, and with varions solutions or coatings, for steam 
packing, was well known in the art; that, for this purpose, asbéstus 
was coated, inixed, or btherwise combined with India rubber in 
solution, and with vuleanized or unvulcanized India rubber, and 
that such packing was made in the form of braid and rope». The 
purposes for which the rubber was thus combined are not stated, 
but ite utility is recognized, and various modes of combination are 
suggested in said patents. 

Let us now inquire what object the patentée had in view, how he 
proposed to accomplish it, whether he succeeded, and whether he 
invented apything. The construction of the patent seems most 
suggestive in the disposition of the questions at issue. The pat- 
entée first refers to the previous uses of asbéstus for packing, and 
explains that the objection thereto lies in the fact that a covering 
is required to prevent the strands from being rubbed away or dis- 
integrated. The object of his invention was to dispense with the 
necessity of this covering, and the manner in which this resuit 
was to be secured is fully explained by him, and embraces an in- 
génions adaptation of certain familiar processes of manipulation to 
the development of certain peculiar properties of the asbéstus. 
He first describes the manufacture claimed as consisting of an as- 
béstus rope having the ordinarily projecting flbers laid longitudi- 
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nally flat, and the intergtices between the etrands built up even 
with the outside surfaces by an asbestus paste. The process is 
next described as consisting in the method by which said outside 
surface is buUt up, and said strands are tied together. The pat- 
entée States that thèse results are accomplished as wUl be there- 
after more fully explained, and that his invention further consists 
in the détails thereafter described and claimed. About 150 Unes 
of the spécification are then devoted to explaining the détails of 
the treatment and material employed, by means of which the outer 
surface of the asbestus rope is felted or cemented, by a fllm or 
membranous coating of considérable strength when subjected to 
pressure. At the close of this description of the détails of his 
alieged invention, the patentée describes the advantages of his pack- 
ing over others. Finally, he adds: "The central strand may be 
saturated with a solution of India rubber, which I find imparts a 
degree of elasticity which does not interfère with the solidity of 
the packing." 

This is the flrst suggestion of India rubber in the whole patent 
In the description of the détails of the alieged invention, the préfér- 
able process in forming a rope is stated to be by the use of strands 
twisted around a strong central strand of hemp, asbestus, or other 
material. This is the only suggestion concerning the interior con- 
struction of the rope, and it makes no référence to the use of any 
sticky solution or coating, or to the desirability of having the 
outer strands adhère to such core. 

I hâve thus reviewed the statements contained in the patent, 
because of the contention of complainant's counsel "that the in- 
venter intended to claim the spécifie feature of having the central 
strand of asbestus rope packing saturated with India rubber, which 
is a distinct improvement, of itself, independent of and unaffected 
by the présence of the improvement of the other claims." And 
complainant's expert says that the invention set forth in the third 
claim consists of an asbestus rope packing "composed of a séries 
of strands laid around a central core saturated with a solution of 
India rubber or équivalent material, so that the solution contained 
in the core will partially secure the strands to it by the adhesive- 
ness of the solution," etc. I cannot tlms interpret this patent. It 
seems to me that its whole language, taken together, clearly indi- 
cates that it is for an asbestus rope to be held together from the 
outside, not from the inside, and that the theory suggested by com- 
plainant's expert and counsel does violence to the whole construc- 
tion of the patent. The court would not be justifled in enlarging 
the scope of the claim so as to cover an invention not specifled on 
its face. Woïïensak v, Sargent, 151 U. S. 221, 14 Sup. Ct. 291; 
Day V. Eailroad Go., 132 U. S. 98, 102, 10 Sup. Ct. 11. The patentée 
describes a covering to replace other coverings. The drawings of 
the patent show that the strands are to be protected from outside 
pressure. The means described is external manipulation. There 
is no suggestion of the use of India rubber, except to impart a 
degree of elasticity. It does not appear that its adhesive quality 
ia recognized, or desired to be utilized. If such quality, so applied, 
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werè patentable, in view cif the prior art, it shoulii hâve been cot- 
ered by tlie claims of the patent. Grànt v. Walter, 148 U. S. 547, 
654, 13 Stip. Ot 699. ' 

The fàilurë bf the patentée to refer to the rubber solution, when, 
in describing the détails of his invention, he explained the construc- 
tion of the central strand; thé omission of the suggestion until after 
the detàilèd description had been completed; the language ih 
which the use of the solution is suggested, — ail seem to support the 
view that tke patentée did not intend to claim the saturation with 
India rubbëi^ as a part of his alleged invention. It may well be 
that, in vieW of the state of the art, vs^ith which he must not only 
be assumed to be, but was in fact, familiar, as shown by his dis- 
claimer, he realized that such use of an India rubber solution was 
well known in the art, and did not involve invention. The faUure 
of the patentée to state ail the objects or results of such saturation 
does not interfère with his clatming such use, provided it is patenta- 
ble. A patentée is entitled to ail the uses for which his invention 
may be beneficially employed, and this rule equaUy applies to the 
construction' of the patents introduced by défendant. Pfeifer v. 
Dixon-Wooda Co., 5 G. 0. A. 148, 55 Fed. 390 ; Koberts v. Eyer, 91 U. S. 
150; Rob. Pat. § 514. But the lack of any such statement in said 
specifleation, in connection with the other circumstances already noted 
especially in view of the fuUness with which the objects and results 
of the external manipulation are stated, seems to indicate that he 
did not rely upon this solution as an essential élément in his process 
or manufacture, but merely as an incidental feature which might be 
used in connection with his alleged invention, as it had been 
previously used in connection with other processes, and which 
Would not interfère with its practical opération, by reason of the 
elasticity of the rubbei*. In other words, the patentée may be 
conceived ôi as Sàying: "While the elasticity of rubber might be 
supposed to iûterfere with the solidity of my packing, and to cause 
it to disintegrate, I flnd that its elasticity is not sufflcient in degree 
to prevent its use as stated." 

In the interprétation of a doubtful patent, it may be helpful to 
apply some of the recognized rules for the interprétation of the am- 
biguities of other contracts. It is true that, in the case of a patent, 
one party to the contra,ct (the public) is represented by the imagi- 
uary mechatiic, skilled in the art; but, bearing this in mind, the 
ordinary rules of construction and interprétation may be applied, 
in determining the question of the intention of the parties. ' The 
considérations already suggested show a statement by the patentée 
of the objections attendant upon the external coverings known in 
the art; a process designed to obviate those objections by means 
of external manipulation; a statement of the results thus accom- 
plished. It must be presumed that it was the intention of the 
patentée to supply this need, and of the patent office to contract 
that he should be protected in the provision of means therefor, 
asstiming a sufflcient considération by way of invention to support 
Buch contract. The public must hâve intended to be bound by 
such contract only withih the scope specified and claimed by the 
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inventer. To extend its scope beyond such limitations to embrace 
a distinct invention, depending upon qualities in the material and 
opérations in the process not suggested or described, would operate 
to create a contract not intended or made, to grant an un^ar- 
rantable right to the patentée, and to inflict a monopoly upon the 
public, without suffleient considération, and against its consent. 
It is settled that distinct and formai claims are necessary to ascer- 
tain the scope of the invention, Grant v. Walter, supra; Merrill 
V. Yeomans, 94 U. S. 568; Western Electric Manufg Co. v. Ansonia 
Brass & Copper Co., 114 U. S. 447, 5 Sup. Ct 941. The extent of the 
claim, and the objects contemplated by the patentée, are to be de- 
termined by the drawings and spécifications. Lace Co. v. Schaefer, 
1 U. S. App. 118, 120, 1 C. C. A. 488, 50 Fed. lOfi. 

Flnally, — although, in view of the conclusions reached, this sug- 
gestion may be immaterial, — it is questionable whether the alleged 
description of the process of saturation with a solution of India 
rubber, assuming it to be new in the art, is suflBciently deflnite to 
enable a person sldlled in the art to understand how it is to be 
effected so as to secure the advantages claimed by complainant 
Howard v. Stove Works, 150 U. S. 164, 14 Sup. Ct 68; Kilbourne 
V. W. Bingham Co., 1 C. C. A, 617, 50 Fed, 697; Western Electric 
Manufg Co. v. Ansonia Brass & Copper Co., 114 U. S. 447, 452, 5 Sup. 
Ct. 941. 

Counsel for complainant, in support of the construction of the 
patent contended for by him, argues that the third claim must be 
restricted to a packing having a central core saturated with a solu- 
tion of India rubber, — ^thus excluding ail extemal treatment de- 
scribed in thë spécification, — and assigna the foUowing reasons, 
namely: That such saturated central strand is a distinct improve- 
ment, by itself; that it is useful without the extemal treatment; 
that the claim omits aU référence to such external treatment. If 
the spécification described an asbestus rope packing consisting of 
the combination of such central core and external covering, either 
élément of such combination might be protected by a separate 
claim, even though said élément, alone, might not be capable of use- 
ful opération. Eoberts v. ISTail Co., 53 Fed. 916; Pfeifer v. Dixon- 
Woods Ce, 5 C. 0, A, 148, 55 Fed. 394, But the gênerai answer to this 
argument is suggested by the construction already given to the 
patent, The spécification describes no such central core as a 
separate and distinct invention, and no such combination. There 
is nowhere any suggestion of any construction which does not in- 
clude the external treatment, — in fact, no suggestion of any essen- 
tial construction, process, or opération, except the external one, or 
as embraced therein. The third claim is for the packing composed 
of strands of asbestus, with a saturated central core, as "hereinbe- 
fore set forth." Thèse words are clearly words of limitation, and 
they refer back to the descriptive spécification for qualification of 
such gênerai statement by what is therein specifically described. 
Electric Light Co. v. Westinghouse, 55 Fed. 498; Van Marter v. Miller, 
15 Blatchf. 562, Fed. Cas. No. 16,863; Snow v. Eailroad Co., 121 V. S. 
617, 7 Sup. Ct. 1343. While the court wiU uphold that which waa 
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iisallj iûvented, it will not enlarge the scope of tte daim beyond 
what was allowed by the patent office. WoUensak v. SaPgent, supra ; 
"White V. Dunbar, 119 U. S. 47, 7 Sup. Ct 72; Merrill v. Yeomans, 
94 U. S. 568; Keystone Bridge Co. v. Pkoenix Iron Oo., 95 U. S. 274; 
Manufacturing Co. v. areenleaf, 117 U. S. 554, 6 Sup. Ct. 846; Brown 
V. Manufacturing Co., 6 0. 0. A. 528, 57 Ped. 731, and cases cited. 

Another'view of the question is suggested by the state of the art. 
If the prior patents and spécification introduced by défendants do 
not show a direct anticipation, they certainly tend to show that it 
did not require the exercise of the inventive faculty to use the means 
and processes therein described in the manner claimed to be covered 
by the third claim. Thus,Cleghorn & Paterson, in their British 
spécification, describe asbestus previously converted into a sort of 
paper by mixing it witb suitable fibrous, glutinous, or adhesive 
substances, and eut into strips of suitable breadth, and then show 
how said strips, with Or without being flrst coated with a solution 
of India rubber, may be twisted into strands, and then thèse smaller 
strands niay be twisted into a larger rope, either with or without 
a core of vulcanized or nonvuleanized India rubber, or of other 
suitable elastic or flexible materialj so that one or more of thèse 
strands may ^1e used for steam packing. The suggestions of com- 
plainant's connsel and expert as to this spécification do not seem 
to seriously affect its bearing upon the claim of lack of patentable 
novelty. The chief objection urged is that, as nothing is said about 
vulcanizing the packing so as to indude the coatings of India rub- 
ber upon said strips, thèse coatings, when forced into the completed 
packing, wiU be in contact, and that as it is a well-known fact that 
India nibber, before vulcanization, has the property of uniting with 
adjacent surfaces of India rubber, said strands, upon the applica- 
tion of pressure, would become so flrmly cemented together as to be 
practically a solid mass of unvidcanized India rubber, with a large 
percentage of ground asbestus mixed therein. But the patentée 
nowhere suggests in his patent the vulcanization of India rubber; 
and, if said property is well known in the art, and the use of vulcan- 
ized rubber was well known, in this connection, to Cleghom & 
Paterson, as appears from the références to it in their spécification 
and in the patents cited, it could not involve the exercise of inven- 
tion to use it when désirable. The further objection that the al- 
leged weakness of such abestus paper, as compared with flber, 
would prevent the séparation of the individual strands, is answered 
by the statement in the spécification that such asbestus paper may 
be made of pulp mixed with "suitable fibrous, glutinous, or ad- 
hesive substances." 

It does not seem necessary to décide whether, as is further sug- 
gested by complainant, the packing described in said British pat- 
ent would or would not be practicable. Said patent describes a 
core of twisted strands of asbestus paper, coated with a solution of 
India rubber, having other twisted strands, twisted on to said 
central core in the form of à rope, with or without the use of said 
solution. A core of rubber; or other suitable elastic or flexible ma- 
terial, or "an elastic or flexible core," may or may not be used. This 
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description eo BtriMngly suggests the alleged InTention corered 
hy the third claim that it does not seem necessary to further com- 
ment upon it It seems to justify the application of the well-settled 
rule that, "that which infringes, if later, anticipâtes, if earlier." 
MiUer v. Manufacturing Co., 151 U. S. 186, 14 Sup. Ct 310; Knapp 
V. Morss, 150 U. S. 221, 228, 14 Sup. Ct. 81; Grant t. Walter, 148 
U. S. 553, 13 Sup. Ct. 699; Peters v. Manufacturing Co., 129 U. S. 
530, 9 Sup. Ct 389; Heating Co. v. Burtis, 121 U. S. 286, 7 Sup. Ct 
1034. The only proof of infringement is an exhibit of défendants' 
packing, and the testimony that défendants hâve used starch in 
their packing to keep together the outside strands and the inside 
core. An examination of the exhibit in connection with said testi- 
mony does not show that the défendants use the article of manufac- 
ture covered by the third claim. But, giving to this évidence the 
greatest possible weight, and assuming that starch is the équivalent 
of India rubber, it does not appear that défendants hâve donc any- 
thing more than to twist asbestus, mixed with a glutinous or ad- 
hesive substance, into a rope. This was described in the British 
patent; and the mère fact that they may hâve chosen to retain the 
adhesive substance for the inner core, and to reject it f rom the outer 
core, would not affect their liabUity, whether "such construction 
were or were not described in said British spécification. 
Let a decree be entered dismissing the bilL 
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(Circuit Cîourt, S. D. New York. Jlarch 26, 1894)" 

L Patents— Novelty—Fastening Stabs to Flags. 

There is no novelty In fastening stars to the opposite sides of a t&g by 
a method wliich tiad prevlously been employed to fasten letters to blank- 
ets, patterns to embroldery, and patclies to fabrics. 
2. Same. 

The Bowman patent, No. 469,395, for an Improvement In the method of 
making flags, is vold for want of novelty. 

This was a suit by Henry A. Bowman against Walter N. De Grauw 
and others for infringement of a patent 

Campbell, Hotchkiss & Keilly and J. E. Maynadier, for complainant. 
K. B. McMaster, for défendants. 

TOWNSEND, District Judge. The questions herein are present- 
ed by a bill in equity for the aUeged infringement of letters patent 
No. 469,395, granted to complainant February 23, 1892, for improve- 
ments in the method of making flags. The défenses are anticipation 
and lack of patentable novelty. The object of the alleged invention 
was to provide a practical and economical mode of so aiHxing stars 
or other emblems to the opposite sides of the field of a flag that they 
should accurately correspond in their respective relations without 
requiring especial care on the part of the operator. This was ac- 
complished by temporarily fastening emblems, such as stars, on the 
face of the field, and unformed blanks, sufficient to cover the corre- 
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pouding arèa, on the babk of the field. The cut-out staf.ôr guide 
starjtlie field, and the blank were then stitched together by a zigzag 
or herriug-bone stitch, which passed alternately through the raw 
edge of the guide star and the fleld and blank, and thrôugh the fleld 
and bknk. ; The blank was then eut out around the Unes of stitch- 
ing so as to make stars of suitable proportions on the back of the field. 
"By this mode of opération the stars on both sides of the flag are 
made accnrately opposite to each other. The zigzag stitching pre- 
vents the raw eut edges from wearing oflf, while the stars lie flat and 
smooth upon the field fabric, and do not présent thick, bulky seams, 
nor give to the flag a stiffness such as cornes from pasting stars." 
Theclaims of the patent are as foUows: 

"(X) The method of maklng flàgs heréln descrlbed, consistlng In affixing 
and accuràtely duplicatlng the «mblems or stars on opposite sides of the fleld 
fabrtc by stitching tlirongh: the, fleld and an underlylng blank fabric from the 
outljnes of the superposed «ccurately formed star or çmblem properly 
located ^n the face of the ;^elà and subsequently trimmlng the blank to the 
ontliné'lfiâtçated by such stitching, whareby sald stars for both face and 
back are giyen similarity ot configuration and a smooth flat-làld attachment 
without^anduly stlffening or encumbering the flag. (2) The method of mak- 
ing flags as herein descrtbed, whlcli consista in locating and temporarily 
fastenlng àecurately -formed stars or emblems upon the face of the field 
fabric, then tetaporarlly fastenlng an unfoi'med fabric or blank upon the back 
of the fleld fabric covering the position and area of the face stars stitching 
through the several plies on the outlines of the àecurately formed star by 
overseaming stitch embracing the raw-cut edges thereof, and then trimming 
away the outlying portions of the unformed blank fabric to conform to the 
stitched outlines of the face stars, substantlally as set forth. (3) A flag hav- 
ing the emblems of stars with raw-cut edges afflxed thereon In duplicate 
upon opposite sides of the fléld or ground fabric and secured by overseam 
stitching that embraces the raw-cut edges of the face stars by zigzag 
stltches and is carrled through the fabrics of the fleld and back stars, and 
said back stars having their edges trimmed adjacent to but oUtside the Une 
of stitching, in the manner set forth." 

It wiU be seen that claims 1 and 2 cover the method, and claim 3 
the article, described by the patentée. The patent in suit covers a 
form of what is known as appliqué, in which an emblem or design 
is applied in relief to a fleld or ground. It is admitted that the use 
of a zigzag stitch to secure a superposed fabric to a ground fabric, 
and to prevent the raw edge of the fabric from raveling, was not 
new, nor was it new to use such stitching to form a pattern on a 
blank undemeath the ground fabric, and to eut away the portions 
of the blank around the Unes of stitching. But eomplainant claims 
that he was the flrst to show how, by a single sewing opération, two 
stars could be practically sewed to a fleld so that the front and back 
stars should register exactly, raveling should be prevented, and a 
strip of each one of the three fabrics permanently united. In the 
présent eorisideration of the questions at issue, it will be assumed 
that this statement, if limited to the flag-making art, is correct. 

The évidence as to the state of the art shows that, in an English 
patent granted to William Madders in 18C5, for improvements in 
embroidery, a class of single appliqué work is described, in which a 
face fabric eut in a, certain pattern is flrst temporarily secured to a 
field, and is af terwards firmly f astened by buttonhole stitches passing 
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alternately through the fleld and across the edge of the face fabric, 
and tken through both the fleld and the face fabric. As early as 
1880, various samples of patching and embroidery by appliqué work, 
stitched by macMne, with the same kind of herring-bone or zigzag 
stitehes as are described in the patent in suit, and stitched in the 
same way in order to prevent raveling, were exhibited at fairs, and 
sent to manufacturera and others in this country in connection with 
descriptive circulars advertising the Wheeler & Wilson sewing 
machine. A similar method is shown in the Henderson provisional 
English patent of 1867 and the Lamprell provisional English patent 
of 1875. LampreU claima by his stitch to hâve secured one of 
the résulta plaimed by Bowman, — ^the avoidance of stiffness. Other 
exhibits show samples of double appliqué work, employed long prior 
to the alleged invention. In the Wheeler exhibit both patterns were 
eut out before being applied, and were then secured by a stitch pass- 
ing first through ail three fabrics, and then through the fleld alone. 
In the exhibit "Steward Sample No. 1" the double appliqué was used 
to unité a stamped paper pattern, a fleld fabric, and a blank by an 
ordinary stitch. 

Various witnesses, experts in embroidery and other needlework, 
testify to having performed for 10 years last past this double ap- 
pliqué work, with and without a zigzag stitch, upon face fabric, fleld 
fabric, and blank, for making single letters, monograms, and other 
designs, to register alike on both sides of the fleld fabric, and to 
having af terwards eut away the superfluous material f rom the blank. 
Mary J. Hewitt, for 15 years employed by the Wheeler & Wilson 
Manufacturing Company to make samples of their sewing-machine 
work for exhibitions and fairs, produced a sample showing a "W. 
& W." in cloth, stitched on both sides of a pièce of flannei, and testi- 
fied that, in 1887, she put sueh a "W. & W." on a horse blanket for 
the Wheeler & Wilson Company, and described how it was done. 
She flrst eut out a "W. & W." in blue cloth, and pinned it on the upper 
side of the blanket, and put a broad pièce of cloth on the under side. 
Then she stitched them together around the edge of the upper pat- 
tern, and, turning the blanket over, eut the under pièce of cloth out 
along the Une of stitehes, .so that the letters on one side registered 
with those on the other side. Then, in order to make the design more 
flrm and more ornamental, she made a second row of stitching like 
the first row. She testifled that the blanket was used by the Com- 
pany untU. they sold their horses, and she produced what she testifled 
were the patterns used in outting out the design. She further 
testifled that to carry a Une of stitching across the surface of a 
superimposed material from one point to another, to unité two or 
more layers of material, was old and well known long before 1889, 
and was common in quilting and like opérations. She also con- 
flrmed the testimony of other witnesses, that to secure a raw edge of 
material, and prevent it from raveling by a herring-bone or zigzag 
Une of stitching, or whipping over the edges, was well known prior 
to 1879. 

It appears that heretofore flags hâve ordinarily been made either 
hj temporarily fastening stars on one side of a fleld, with the 



91P FEDERAL BEÇORTEE, VOl. 60. 

edges tarned in, then sewing them on by hand or machine, 
and repeating the process on tîie under side, or by cutting away 
de flelà on the under side after sewing the star on the other 
side. Patent No. 257,222, granted to, John Holt May 22, 1882, 
for a device for attaching stars to flags, describes a device for ad- 
justing and pasting stars on both sides of a field, but it does not 
suggest, or in any way detract from the merit of, the claimed in- 
vention of the complainant. 

It ia claimed that the method covered by complainant's patent 
produçes a better flag at a reduced price, and that it is now in 
gênerai use ail over this country. I think thèse claims are sus- 
tained by the évidence. Upon the whole évidence, the complain- 
ant seems to be entitled to a flnding that hé believed himself to 
be the flrst Inventor of the patented process and resuit, and flrst 
applied this patented mode of opération to the making of flags, 
and that the art, as applied to flagmakirig, and the article, were 
new aud useful, and had not been thus used or patented before 
the date of his application for a patent, and were an improve- 
ment on the methods and results which preceded them. The ques- 
tion is whether ail thèse circumstances, taken together, are sufii- 
cient to constitute invention, or to show patentable novelty in 
view of tifie state of the art as hereinbefore set forth. 

The theory of the patent law upon this question seems to dis- 
regard the individual knowledge, skill, or training of the alleged 
inventor, and the extent of the exercise of his individual inventive 
faculties. Whether the alleged invention was a mère accident or 
the r^g^ult of years of experiment, the vital question is always the 
same: Is the thing claimed by him such as would not hâve oc- 
curred to à person skilled in the art to which it relates? For 
the purpose pf determining this question, it must be assumed that 
the patentée was such a person, and had before him ail the ac- 
cumulated knowledge and expérience of this country bearing upon 
the subject of inquiry disclosed to the public, from the working 
model in a related art which may border upon the field of aban- 
doned experiment or lost art down to the embodiment of the prin- 
ciple in sopie other and distinct field, developed just before the 
inventive Idea flashed upon the mind oï the patentée. His ap- 
plication for a patent must, furthermore, be read in the light of 
ail knowledge shed upon the world by foreign patent or printed 
publication. Underwood v. Gerber, 37 Fed. 682; Id., 149 U. S. 
224, 13 Sup. et. 854. It may be said that the application of this 
doctrine is productive of hardship in a case like the présent one. 
But, whether this is so or not, the rule is settled by repeated ad- 
judications sipce Pearce y. Mulford, 102 U. S. 112. 

Applying this principle to the case at bar, we flnd the patentée 
claiming a method and resuit, in connection with fastening em- 
blems to flags, which had been pfeviously employed to fasten let- 
ters to blahkets, pattems to embroidery, and patches to fabrics. 
It seems to me that, if there had been presented to practical 
needleworhers, such as those who hâve testified in this case, the 
problem of how to economically and methodically ^ttach stars to 
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a flag, it must hâve occurred to them to repeat, with a cotton 
blank, the opération already periormed witli a woolen or paper 
blank. And, if the well-known zigzag stitch. was better adapted 
than a double line of stitches to secure the edges, by kaving it 
sewed crisscross from the star to the fabric to prerent raveling, 
or if the surface of the star would lie flatter by stitching from 
point to point, as in the method claimed to be covered by the flrst 
claim,' it seems to me it must hâve occurred to them to stitch stars 
in that way, just as it had occurred to them to stitch other fabrics, 
and to plush embroiderers to vary their stitching so as to make 
ornamental edges for fabrics. Mr. Steward, one of défendants' 
witnesses, testiûed that in 1880 he employed the method described 
in the patent in suit in attaching stars to flags for a dealer in 
flags, and that he kept samples of said work for a number of 
years, when they were destroyed, with a mass of other accumu- 
lated samples. Charles P. Herbert, an embroidery and needle- 
work expert, another of défendants' witnesses, testifled that for 
more than 10 years he had performed this class of work, both 
with straight and zigzag stitches, in applying designs and mono- 
grams to banners, and for other purposes. Neither of thèse wit- 
nesses produced any samples of the original» of such work If 
the tmth of this testimony were established, it would, perhaps, 
be suflficient to defeat the patent. But I do not understand that 
the presumptions of validity arising from the grant of the patent 
are to be rebutted by such unsupported testimony, nor that the 
presumption of knowledge of the art, applied in determinin"' the 
question of patentable novelty, extends to an abandoned exneri- 
ment, such as was testifled to by Steward. 

But the évidence of thèse apparently disinterested witnesses is 
relevant and persuasive In support of the claim that the application 
of their expérience and knowledge to produce what may hâve 
seemed invention to Bowman, the flagmaker, should hâve occurred 
to him, and would hâve occurred to any person skilled in the art 
of appliqué work. Lace Co. v. Schaefer, 1 U. S. App. 118, 1 G. 
C. A. 488, 50 Fed. 106. Such an application of old processes to 
the new resuit of afflxing emblems to flags seems to be referable to 
the skill of the workman rather than to the genius of the inventoî", 
and to be, therefore, an analogous use. The fact that the new 
form of resuit has not pre^aously been contemplated or achieved 
is not sufflcient to support the claim. of patentable novelty unless 
such resuit is substantially distinct. Such a resuit is "only the 
display of the espected skill of the calling, and involves only the 
exercise of the ordinàry faeulties of reasoning upon the materials 
supplied by a spécial knowledge, and the facility of manipulation 
which results from its habituai and intelligent practice." Hol- 
iister V. Manufacturing Co., 113 U. S. 59, 5 Sup. Ct 717; Thomp- 
son V. Boisselier, 114 IJ, S. 1, 5 Sup. Ct. 1042; Underwood v. Ger- 
ber, supra. 

In Manufacturing Co. v. Cary, 147 U. S. 623, 13 Sup. Ct. 472, 
the complainant's patent clauned a process of tempering wire for 
furniture springs. The same process had previously been applied 
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to différent purposes, but it was claimed that tlie application of 
it by the patentée produced better résulta and covered a wider 
range of subjects t$an had been previously known. It further 
appeared tbat the patentée, being a manufacturer of furnîture 
springs, had obserred certain defects therein, had discovered that 
they could be obviated by the patented process, and that this dis- 
coyery had revolutionized the art of making furniture springa. 
But the court, reviewing the previous cases on this questicm, held 
that, the principle involved having been already developed, the 
new application was merely another use of the knowledge pos- 
sessed by those skUled in liie art. It seems to me that the rea- 
soning of this décision is conclusive against the flrst two claims 
of the patent in suit This view is also supported by the follow- 
ing récent cases: Aron v. Bailway Co., 132 TJ. S. 89, 10 Snp. Ct. 
24;: Johnson Ck). v. Mills Co., 2 G. 0. A. 506, 51 Fed. 762; Fox v. 
Perkins, 3 C. 0. A. 32, 52 Fed. 205; Lace Co. t. Schaefer, supra; 
Wilson V. Copper Co., 4 C. C. A. 484, 54 Fed. 495; TJnderwood v. 
Gerber, supra. 

That a, more thorough doing of what had been done before, or 
the production of a new fabric with higher finish, tighter weaving, 
or greater beauty of surface, due to the observation or skill of the 
. workman, is not suflSicient to sustain a patent, is held in Ansonia 
Brass & Copper Co. v. Eectrical Supply Co., 144 U. S. 11, 12 Sup. 
Ct. 601; that the mère carrying forward of an original concep- 
tion résulting in an improvement in degree simply is not invention, 
is settled. Mill Co. v. Walker, 138 U. S. 124, 11 Sup. Ct. 292; 
Trimmer Co. v. Stevens, 137 U. S. 423, 11 Sup. Ct. 150. Thèse 
décisions seem to détermine the nompatentability of the article 
covered by the third claim. 

Thèse views render it unnecessary to consider the évidence as to 
the gênerai use of the patented process and article. In a doubtful 
case, such évidence may sufiice to tum the scale in favor of the 
patentée, but not in a case where there is clearly no patentable 
noveltv. Dtier v. Lock Co., 149 U. S. 216, 13 Sup. Ct. 850; Grant 
V. Walter, 148 U. S. 547, 13 Sup. Ct. 699; McClain v. Ortmayer, 
141 U. S. 419, 12 Sup. Ct. 76. 
• Let a decree be entered dismissing the bill. 



BATN et al. v. SANDUSKY TRANSP. CO. et al. 

(District Court, E. D. Wlsconsln. Mardi 29, 1894.) 

ADMraALTvJtiRiSDiCTioN— Torts— Aerest op Sbamen on ishobh. 

Wliere seamen liave deserted, and are found on sliore, their wrongful 
arrest and imprisonment there by procurement of the master is a tort 
not maritime in cliaracter, and admiralty has no jurisdiction of a libel to 
recover damages tlierefor. 

Libel by John Bain and others against the Sandusky Transporta- 
tion Company and another to recover damages for wrongful arrest 
and imprisonment. 
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Libel In personam agalnst the Sandusky Transportation Company, as owner 
of the schooner S. L. Watson, for alleged tortious acts of the master. The 
master was also named as respondent in the libel, but is not before the court, 
as he was not served, bas not appeared, and no ownership is shown in him. 
The libelants are four seamen who shipped on board the schooner S. L. 
Watson, at Sandusky, in September, 1889, for a voyage described in the 
BO-called "shipping articles" as "from Sandusky to Toledo, Buffalo, and other 
ports, and back to Lake Erle port." They claim that thèse articles were 
signed on shipboard, after leaving port, and without reading, while the 
master states otherwise. The yessel was loading grain at Toledo for Buffalo. 
Arriving at Buffalo, she took on coal for Mllwaukee, and was thence to pro- 
ceed to Escanaba for iron ore for a Lake Brie port,— designated In the testi- 
mony as a "triangular trip." After arrivai at Mllwaukee, It appears that 
the libelants were persuaded by members of a union organization to become 
dissatlsfled with the rate of wages fixed In their agreement, and left the 
vessel without notifying the master of thelr intention; but they testify that 
they informed the mate, and he said "AU right." Later, the master met 
them on shore, and urged their return to the vessel, but they refused. The 
master then, upon advice of counsel, placed the matter before a United States 
court commissioner; and a complaint was thereupon swom ont by the mas- 
ter agalnst the libelants, charging désertion, under section 4596, Rev. St. U. S. 
They were arrested, bound over for trial, and, in default of bail, were com- 
mitted, and held in jail two months, untU hearing was had in the district 
court upon demurrer to the information. The court ruled thereupon (TJ. S. 
V. Bain, 40 Fed. 455) that section 4596 was not applicable to navigation on 
the lakes; therefore, no offense was charged, and demurrer sustained. The 
men were then released, but navigation had closed, and they were left, with- 
out employment, among Etrangers. The libel asserts that this Imprisonment 
was wrongful and illégal, and claims damage agalnst the owners of the 
vessel, as for false imprisonment. The éléments or measure of damage are 
stated in the brief of libelants as foUows: (1) The wages earned and un- 
paid; (2) wages at the going rate durlng the period of détention in jail; 
(3) necessary expenditures occasioned by the détention; (4) and suggestion 
that libelants be permitted to amend thelr libel to claim punltory damages. 
There is no showing that the owners advised, authorized, or approved thls 
action by the master, and they expressly deny any such sanction. 

O. T. Williams, for libelants. 

M. G. Krause and A. A. Krause, for respondents. 

SEAMAN, District Judge (after stating the facts). A question 
of jurisdiction is raised at the threshold of this inquiry; and, if it 
is àetermined that the alleged cause of action is not of admîralty 
cognizance, the further interesting questions argued at the hear- 
ing — including that of liability of the owners for torts of the master 
— wiU not require considération. The gravamen of the action is 
the wrong or tort aUeged to hâve been committed in the imprison- 
ment of the libelants. It is not founded upon any breach of con- 
tract, for the libelants had repudiated any contract, and had quit 
the service. There was no disturbance or interférence by the mas- 
ter with contract rights. The fact that the measure of damages 
raay refer to the contract does not change the subject of the ac- 
tion. Jurisdiction over torts, in admiralty, is clearly limited to 
maritime torts, of which the test is locality; and the tort must be 
committed on the water, and not on land. The Plymouth, 3 Wall. 
20; Leathers t. Blessing, 105 U. S. 626; Ex parte Phénix Ins. Co., 
118 U. S. 610, 7 Sup. et. 25; Thomas v. Lane, 2 Sumn. 1, Fed. Cas. 
No. 13,902; The Mary Stewart, 10 Fed. 137; The C. Accame, 20 Fed. 
v.60F.no.6— 58 
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642; MUwatikee t. The Curtis, 37 Fed. 705. Tlié âlleged wronga 
in tliîs'çiaisewerecoinmenced and consummated upon land. There 
does not appear eren to hâve been an altercation on shipboard be- 
tween the toaster and the libelants. The only grounds asserted for ad- 
miralty jùrisSiction are the relatibnship of master to the vessel and 
crew, and the fact that the libelants had been seanien on the vessel, 
and were charged, as such, as désertera. Thèse are éléments for estab- 
lishing a contract relation as maritime, but do not serre to establish a 
tort as marine, because that dépends entirely upon the locality, — 
whethèr or not the wrong was committed upon water. The cases 
cited in behalf of libelants as supporting jurisdiction are aU found- 
ed upon contract, either express or implied, and not applicable hère. 
Sheppard V. Taylor, 5 Pet 675, is the leading décision relied upon, 
and there the seamen had contracted for a légal voyage, were 
carried on one which was iUegal, and thereby subjected to imprison- 
ment in a foreign port. It was held that they were entitled 
to thèir wages up to the time of their return to this country, 
less intermedîate eamings. Décisions holding the right of sea- 
men to wages, and expenses back to ports of shipment, where the 
voyage has been interrupted, or where wrongfully discharged, and 
to wages when refused admission tô the vessel after contracting to 
ship, M*e ail aside from the question hère. There is no pretense 
that thé libelants offered or wished to retum to the vessel, and it 
is undisputed that they refused to do so, both before and after 
arrest It must be held, therefore, that a court of admiralty is 
without jurisdiction in the premises, and that remedy for the in jury 
sufléred by the libelants belongs whoUy to the courts of common 
law, The évidence présents a case of great hardship, but, in the 
view hère taken, it is titinecessary, and perhaps improper, to com- 
ment upon the merits, or consider any questions of liability. 

Counsel for libelants suggests that they are at least entitled to 
wages up to the time they left the service, deducting advances 
made to them. If the power rested with the court to permit this 
libel for tort to be tumëd into one for enforcement of contract, it 
«ould not avaU the libelants hère, for the reason that they left 
the vessel before completion of their contract, which unmistakably 
called for a return to a lake Erie port. This contract holds for 
forfeiture of wages in case of abandonment, under the gênerai mari- 
time law, without regard to the statute or its form. The Crusader, 
1 Ware, 437, Fed, Cas. No. 3,456 ; Jamesôn v. The Eegulus, 1 Pet. Adm. 
212, Fed. Cas. No. 7,198; Ooutman v. Tunison, 1 Sumn. 373, Fed. Cas. 
No. 2,907. The libel is dismissed, for want of jurisdiction, and 
without costs. 



THE ALEXANDEE. 

UNITED STATES v. THE ALBXANDER. 

(Blstrlct Court, D. Alaska. February 6, 1894.) 

1. FiSHERiES— Sea Ottbrs— Alaskan Waters— Pobpbiturb. 

Rev. st. § 1956, prohibits the kllling of fur-bearlng animais wlthln the 
llmits of Alaska terrltory, "or In the waters thereof," and provides that 
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any vessel "engaged In vlolatlng this section" shall be forfelted. ffeîrf, 
that a vessel equipped for hunting sea otter, and cruislng in Alaskan 
•waters for that purpose, Is "engaged in the violation" of this section, al- 
tliough the animais bave to be captured by boats sent ont, often to con- 
sidérable distances from the vessel. 
2. Samb — Alaskak Waters— Limits. 

The schooner A. was selzed and libeled for vlolatlng Bev. St. § 1956, 
which prohibits the capture of fur-bearing animais within the terri- 
tory of Alaska, "or in the waters thereof." It was shown that she had 
made several captures of sea otter, and that her position, at aU times, 
was within a Une drawn from the southern end of Tugidak island to 
Chirikoff, thence in the direction of the mainland. through the Semidi 
group, on to Sutkwlk island, and thence to the mainland; and that when 
within this line she was less than 12 miles from land. Bcld, that this was 
Within the territorial waters of Alaska, and the schooner was Uable to 
forfelture under the said section. 

In Admiralty. On final hearing. Libel by the United States 
against the schooner Alexander. Decree for libelant. 

C. S. Johnson, U. S. Dist Atty. 
John S. Bugbee, for claimant. 

TEUITT, District Judge. The libel of information in this case 
was duly filed July 11, 1893. It allèges that the schooner Alexander 
was seized, on or about the 2d day of July, 1893, at or near Chirikoff 
island, witliin the district of Alaska, by Capt. 0. L. Hooper, com- 
mander of the United States revenue steamer Bush, and was then 
in proper custody at Sitka, Alaska. The cause of seizure, as set 
out in the libel, is as follows: 

"That the said vessel, her master, offlcers, and crew, had been engaged in 
killing, and did on the 5th day of June, 1893, in latitude 56° 16' north, longi- 
tude 154° 24' west, near the south end of Tugidak island, kill two sea otters; 
and on the 13th day of June, 1893, in latitude 66° 45' north, longitude 154° 
52' west, near Kadlak island, did kill one sea otter; and on the 25th day of 
June, 1893, in latitude 56° 12' north, longitude 156° 11' west, near Siitkwik 
and Afhgak islands, did kill six sea otters and one fur seal,— ail of said ani- 
Œals havlng been unlawfuUy killed within the limits of Alaska territory, 
and in the waters thereof, in violation of section 1956 of the Kevised Statutes 
and the régulations thereunder." 

A decree of forfeiture is asked for in the usual terms. The Pa- 
cific Trading Company, a corporation under the laws of the state 
of Califomia, interrening as bona fide owners of the Alexander, her 
boats, tackle, apparel, furniture, and cargo, filed an answer in the 
case on the 15th day of September, 1893. In this answer it is spe- 
ciflcally denied that at the times alleged, or at any other time, the 
vessel, her master, oflScers, or crew, were engaged in killing, or did 
kUl, any sea otter or fur seal at the places designated in the libel, 
and then makes a gênerai déniai of having kiUed any of such ani- 
mais at any time or place within the limits of Alaska territory, or 
in the waters thereof, or within the admiralty or maritime jurisdic- 
tion of the United States. The Icilling of thèse animais is not de- 
nied by the answer, and on the trial the witnesses for claimant ad- 
mitted that the hunters of the Alexander did kill the number of 
said animais named in the libel, on the respective dates therein al- 
leged. Thèse facts are also shown by the log book of the vessel, 
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whiéh, was put in eTidence "by tlie libelant, The ra^M çjneâtibn, 
theréfttfel'tp.be deterjnined, is whether tbe proofs show, that the kill- 
ingof thèse animais, or any of them, was a violation o£ section 
1956, under the régulations of the secretary of the trea^sury^ If 
any of them were killed within the 'limita of Alaska temtory or in 
the waters thereof," then the statute was violated, for it is not 
claimed that thèse hunters had aay right or license to kiU fur-bear- 
ing animais within such limits. If thèse limits were weU defined, 
then the çâse would be a very simple one under the facts, and would 
tum wlioily upon them. But they are not generally understood to 
be deflnéd, or in any^ manner determined by compétent authority, 
so far as they relate to Alaskan waters. Section 1956 of the Ee- 
vised Statutes confers the power to authorize and regulate the kill- 
ing of fur-bearing animais, except fur- seals, within the limits of 
Alaska territory, or in the waters thereof, upon the secretary of the 
treasury, and said offleer has at divers times issued written or 
printed régulations upon the subject'.' ^ The régulations in force at 
the time the animais named in the libel were kîUed are contained 
in a circular duly issued by the secretary of the treasury under date 
of April 14, 1893, the direction âhd fuïl text of which is as foUows: 

"To CoUeCtors and Other Offlcers of the Customs, and to Offlcers of the Rev- 
enue Marine: 

"Section 1956 of the Revised Statutes of the United States provides that 
no person shall, wlthout the consent of the secretary of the treasury, Mil any 
otter, mink, marten, sable, or fur seal, or other fur-bearing animais, within 
the limits of Alaska territory, or in the waters thereof, and that any person 
convicted of a violation of that section shall for each offense be flned not 
less than $200, nor more than $1,000, or be imprisoned not more than six 
months, or both; and that aU vessels, with their tackle, apparel, fiu-niture, 
and cargo, found engaged in violation of that section, shall be forfeited. No 
fur-bearing animal will be allowed to be killed by persons, other than na- 
tives, within the limits of Alaska territory, or in the waters thereof. The 
killing by any one of fxu: seals, except upon the Pribyloff islands, by such 
party or parties as are permitted so to do, pursuant to the terms of a contract 
between the govemmeut of the United States and such party or parties, is 
prohibited. Whlte men married to natives, and reslding within the terri- 
tory, will not be entltled to the privilège of natives under this order. The 
use of nets by the natives In taklng sea otter is hereby prohibited. The 
master of any vessel having on board skins of otter, mink, marten, sable, 
fur seal, or other fur-bearing animais taken in Alaska or Alaskan waters, 
before unlading the same, shall report to the collector of customs at the first 
port of arrivai of such vessel in the United States, and shall file a manifest 
of such skins wlth sald collector. Masters of vessels falling to çomply with 
thèse régulations will be considered as having violated the provisions of 
section 1956 of the Revised Statutes, and will be llabie to the penalties pre- 
scrlbed therein. It wiU be the duty of the officers of the United States who 
may be in thé localities wherê sea otter, mink, marten, sable, or fur seal, or 
other fur-beàring animais are taken, or who may hâve knowledge of any 
such offense commltted, to take ail proper measures to ehfôrce the penalties 
of the law against persons guilty of a violation thereof. Thèse régulations 
supersede ail others previously in force. J. G; Carlisle, Secretary." 

As I have already stated, the testimbny of claimant's witnesses 
shows that the number and species of animais named in the libel 
were killed, by hunters belonging to the Alexander, on the dates 
therein alleged; and in fact the answer does not make an issue 
on thèse points, but it does deny that the aaiimals were kiUed at the 
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respective places designated in the libel, and the évidence sustains 
the answer in this respect. It is not possible, from the e-\ddence, 
to détermine tlie exact point "where any of said animais were actu- 
ally taken, though the locality of the hunting was along the coast 
of Alaska, near Tugidak island, or between that island and Chiri- 
koff island. The Alexander reaehed this locality on the 4th day of 
June, 1893, and her log book désignâtes it as "the hunting ground." 
It appears that after aniving there, on the certain days named in 
the libel, the hunters, none of whom were natives of Alaska or Indi- 
ans, went ofE from the vessel in boats used for that purpose, as 
soon as they could get away in the morning, and, after hunting for 
sea otter such time as seemed proper or advisable to them, returned 
to it with their catch in the aftemoon or evening. The vessel, dur- 
ing that time, was either lying to, or kept headed in the direction 
the boats had talîen, and allowed to beat or drift along slowly after 
them. The mate, who remained in charge of her, testifled that the 
aim was to always keep in sight of the boats while they were out, 
but sometimes, in foggy or rough weather, they might, for a time, 
get out of sight. The bearings given in the libel to locale the re- 
spective points where fur-bearing animais were killed were taken 
from the log book. They are not where the animais were actually 
killed, but are the bearings of the schooner at 9 o'clock p. m. of the 
days named. None of the animais were killed nearer than five or 
six miles distant from thèse points, and perhaps even further away 
than that. As the mate, who was in a position to know, says he 
did not, from the schooner, see any of them killed, nor hear gun- 
shots ûred at them, they must hâve ail been Mlled quite a distance 
away from it, though I do not think the boats went so far from it 
on thèse trips as the master estimâtes in his testimony, for he 
makes his estimate upon the supposition that the boats traveled 
three miles an hour while out hunting. I do not think they aver- 
aged that rate of speed. The mate gives it as his opinion that they 
traveled about two miles an hour, and this seems much nearer cor- 
rect, as it is not reasonable that they would row along very fast 
while on the lookout for seals or otter. But, as I view the matter, 
thèse questions are of no material importance. I do not think the 
case turns upon the distance from the schooner to where the ani- 
mais were killed, nor that it is necessary to prove the exact point 
or points in the water where such kiHing took place. Neither does 
it make any différence whether the boats were further out to sea 
than the schooner, or between it and the nearest land. A view of 
the case so narrow and technical would, in effect, make the statute 
a dead letter. It says, in deiining the penalty so far as it relates 
to vessels: "AU vessels, their taclde, apparel, furniture and cargo, 
found engaged in violation of this section shall be forfeited." Now, 
the question upon which this case turns is whether the Alexander 
was "engaged in violation" of this statute or not. Webster deflnes 
"engage" as: "To embark; to take a part; to dévote attention and 
effort" It is admitted that the Alexander was engaged in sea- 
otter^ hunting. That was her business on the cruise. Th«se ani- 
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mais are not usually Mlled f roin the deck of à schooner. To suc- 
cessfully hunt them it is necessary to send out the huniers in small 
boats or bidarkas, the latter always being used by the Aleuts. I 
thinlï, where a vessel is out on a hunting voyage, her master, oflQcers, 
and cTëw, or hunters on board, are ail to be considered as engaged 
in a dovinion enterprise or business, and every necessary action for 
thé effectuation of the common purpose constitutes an essential part 
of the res gestae of any violation of law committed by any one of 
the party, and the vessel must be held responaible for such violation. 
If the Alexander was in Alaskan waters while the boats were out 
under CQntrol of her master, killing said animais, or received their 
catch while in such waters, then she violated the statute. 

And just hère we reach the pivotai question, in the case: Was 
the Aleiiçander within the waters of Alaska while engaged in hunt- 
ing, or werp the animais named in the libel, or any of them, taken 
thereio? The évidence proves that none of them were killed within 
four leagpes of the nearest shore, and even the points designated 
by the- libel as the places where they were killed are more than 
that distance from land, except that of June 5th, which is about 
ten miles from Tugidak island. Thèse places, however, as I hâve 
stated,,are only the bearings of the schooner, taken at about 9 
o'clock p. m. of the respective days mentioned, and are not where 
any otter or fur seal was actually killed. But I do not understaud 
that this case.is one that is to be tried and determined by the four- 
leagué rule. That rule is purely statutory, and relates only to the 
customs or revenue service. It does not attempt to extend the gên- 
erai piaritime jurisdiction of thé United States. This would in- 
volve gth international question, and would disturb our friendly re- 
lations with other nations, unless done by mutual agreement and 
mutual concessions. The marine belt over which jurisdiction of 
the municipal laws of the adjacent land extend is generally under- 
stood and agreed upbn among nations. It is determined by the 
law of nations, and thé extent of such jurisdiction out over the 
open seas is three miles from shore, or what, at one time, was the 
range of a cannon shot. As that range is now extended to about 
twelve miles, some writers on international law daim that the ma- 
rine belt ought to reach out that far. But, be this as it may, there 
hâve always been exceptions and modifications to this law. Even 
within this lunit the waters are considered as a part of the common 
highway of nations, and the jurisdiction of the local authorities ex- 
ista only for the protection of the coast and its inhabîtants, not to 
subject passing vessels to the local laws of the government of the 
shore. On the other hand, nations at various times hâve asserted 
the right to protect their coasts from illicit trade, and prevent a vio- 
lation of their laws by seizures on the high seas beyond the one- 
league zone. In Church v. Hubbart, 2 Cranch, 187, it is held that 
nations hâve this right, and that there is no flxed rule prescribing 
the distance from the coast within which seizures for violation of 
territorial laws must be made. In U. S. v. The James G. Swan, 50 
Fed. 108, upon the question of jurisdiction raised therein, Judge 
Hanford says: 
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"National dominlon and sovereignty may be extended over the sea as well 
as over the land. Should circumstances render it necessary, a nation har- 
ing the power to do so may assert its dominion over the sea beyond the limits 
heretofore admitted by the powers of the earth to be lawful." 

But in the case at bar I do not think it is necessary to involte 
any nnusual doctrine in order to give this court jurisdiction. It 
may be maintained by a fair construction of the statute, and by 
principles of law well established by judicial précédents. The ob- 
ject of the statute was and is to protect and prevent the destruc- 
tion of fur-bearing animais in Alaska. The gênerai facts of nat- 
urel history are within the judicial cognizance of the courts. Lyon 
V. Marine, 5 C. C. A. 359, 55 Fed, 964. In the revised Encyclopae- 
dia Britannica it is stated that: 

"Sea otters are only found upon the rocky shores of certain parts of the 
North Pacific océan, especially the Aleutian Islands and Alaska; • * • 
but owing to the unremitting persécution to which they are subjected for the 
salie of tlieir sliins, which rank among the most valuable kncvs'n to the fur- 
ria:, their numbers are greatly diminlshing, and nnless some restriction can 
be placed upon their destruction, such as that which protects the fur seals 
of the Pribylofl^ islands, the species is threatened with extermination." 

This authority shows that thèse animais are not accustomed to 
the open sea, but "are only found upon the rocky shores of certain 
parts of the North Paciflc océan." In the history of the fur trade 
in Alaska it appears that, when the business was first commenced, 
sea otters in large numbers were found along the coast from Bo- 
dega bay in California, ail the way up to the northern islands of 
Alaska, and westward to the furthest part of the Aleutian range. 
They were only found in bays, inlets, and about the numerous 
islands along the coast ; never far ont in the open sea. So numer- 
ous were they in 1758 that Capt. Tolstykh, a Eussian trader, secured 
over 5,000 skins on a single visit to Attoo island. Since that time 
they hâve been gradually disappearing, and their range becoming 
more limited, until now only a few, as compared with their former 
numbers, are left, and they are most ail found about the islands, 
inlets, and banks along the Alaskan coast from Cook's inlet to the 
Semidi islands. This district is designated on the Alexander's log 
book as "the hunting ground," and has numerous islands within its 
limits. Sea otters are found between thèse islands, and between 
them and the mainland. The localities where they more commonly 
stay or resort are called "otter banks" by the hunters, and are des- 
ignated as "otter-killing grounds" in treasury department circular 
«f April 21, 1879. The master of the Alexander testifled on this 
point, and his évidence is important in its bearing upon the habitat 
of this animal. He stated he had hunted sea otter in Japan and 
in Alaska, and that hunting them differed in the two countries in 
this : that in Japan they are hunted along the shore, while in Alaska 
they are hunted off shore. He was then asked to explain this dif- 
férence in the manner of hunting, and his answer was : "There are 
banks in Alaska, and in Japan there are none where the otter keep 
themselves." The mate testifled that the boats were out hunting 
on the occasion named, either between Tugidak and Chirikoff islands, 
or between thèse islands and the mainland. If, then, sea otters 
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along the ^Alaskan coast are ofl Bhore only becatuse of the banSa to 
which. they resort, or because they are protected by the islands 
about and between which they are generallj found, I tbink our lawa 
Bhould protect them, though tbey may, in such. localities, be ont 
more than three miles from the nearest land. The principle of con- 
tra bonos niores, suggested by Minister Phelps in the Bering sea 
controversy, might be urged to prevent foreign vessels from hunt- 
ing sea otter in thèse waters, for it could harây be considered good 
manners for them to do so. The Alexander belongs in the United 
States, and therefore no international question is inrolred in this 
case; but, unless the statute can be enforced agaihst foreign ves- 
sels huntlng in those otter grounds, it would be unjust and futile 
to enforce it against our own vessels. The case of The Kodiak, 53 
Fed. 126, was a prosecution under the same section for the violation 
of which a forfeiture is sought in" this case, and was tried in this 
court Thè animais were killèd about 20 miles from the nearest 
land, and it was contended by the claimant that the court had no 
jurisdiction to enforce the law beyond a marine league from the 
shore. The f acts touching the question of jurisdiction in that case 
were similar to the facts in this, but jurisdiction was maintained. 
Among other reasons therefor, it is stated in the décision : 

"If this position is cortect, congress did a vain and iiseless thlng when It 
enacted the statute under whlch this prosecution is had; for, from the nature 
and habits of the sea otter, if hunters are allowed to corne wlth their vessels, 
and hover along the coast wlthin a few miles of shore, though beyond a 
marine leagiie therefrom, and kill them without mdlestation, then the laws 
for their protection are futile, and might as well be repealed. But the posi- 
tion is not coreect" 

The map or chart introduced in évidence, marked "Exhibit I," 
shows Boundings and a chain of islands extending from Albatross 
bank along the coast, but far out from the shore of the mainlajid 
ail the way down to thè Shumagin bank, and ihsîde of this chain, 
or of a Une drawn from one of thesè banks to the other, the animais 
in question were killed. But the hunting grounds of the Alexander 
in this case ntay be included in much narrower limits, for if a Une 
be drawn from the soiithem end of Tugidak island to Chirikoff, 
thence in the directioh of the mainland through the Semidi group, 
on to Sutkwik island, and thence to the mainland, it wiU inelose the 
positions of the vessel on the days when thèse animais were taken, 
except that of the 5thOf June, which is less than 12 miles from 
land. I think the évidence shows that" such a Une would inclose 
thé hunting ground on which ail of said animais were killed; and, 
from a fair construction of the làw, I conclude,they were taken in 
the territorial waters of Alaska, and within thè jurisdiction of this 
court The log book pf the Alexander shows that on the Ist of 
Jaly, 1893, she was on the hunting ground, and the testimony is 
that sh^ was stiU there,. aud within one mile or less from Chirikoff 
island, on the 2d of said, month, when seized, with hunters, guns, 
boats, and ail appliances for sea-otter hunting, together with the 
skins of the aiiirpals prçviously killed, on board; and if it was neces- 
saiy to decide,th.e case upon a technical or limited construction of 
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the statute, I believe, from ii» language and the usual définition of 
tlie Word, that she was "engaged" in violating the law at that time, 
but I prefer to base my décision upon tlie broader facts and princi- 
ples already stated. A decree of forfeiture in accordance with the 
prayer of the libel must therefore be entered against the Alexander, 
her beats, tacMe, apparel, furniture, and cargo. 



COMPAGNIE COMMERCIALE DE TRANSPORT A VAPEUR FRAN- 
ÇAISE et al. V. CHAREÎNTE STEAMSHIP CO., Limited, et ai. 

(Circuit Court of Appeals, Fifth Circuit. December 12, 1893.) 

No. 144. 

1, Salvagb— What Constitutbs Salvage Service. 

A steamshlp broke her propeller shaft while on lier way from Tampico 
to New Orléans. A strong norther had been blowlng the day before, but 
both wind and sea were moderatlng. Her salis were set, but, owing to 
insufflaient wind, It was difflcult to keep her upon her original course, 
and she was consequently kept off to the eastward. Her captain was 
conflned to the cabin by an accident, but he had efficient offlcers, and the 
salis, nidder, and steering gear were in perfect condition. Under thèse 
circumstances, a passing steamshlp was asked for towage, and, at some 
risk to herself, a wire hawser and heavy chain cable were got aboard, 
and the vessel towed to New Orléans. The towlng vessel was delayed 
two days in arriving at that port. <HeM, that while the danger to either 
vessel was net extrême, yet the service was a salvage service requlring a 
libéral reward. 

2. SAMB— COMPENSATIOK. 

A salved vessel was insured for fl,400,000, but her value, as flxed by a 
survey after arrivai In port, was $110,000. The district judge aceepted 
the full amount of the Insurance as her value, which, added to the value 
of the cargo, gave $379,800. Of this amount, one-twelfth was allowed 
as salvage. <Hdd, that it was error to accept the amount of the Insurance 
as against the positive valuatlon, and that sufflclent compensation would 
be given by taking the latter amount, and allowing the same rate, which 
would give $18,716. 

8. Same— DisTKiBDTioN— Cakgo of Salving Vessel. 

Cargo carried by a salving vessel is not entitled to share In the salvage 
when it receives no damage or injury because of the service; nor does 
any implied agreement to share therein arise from the acceptance of a 
bill of lading in which the right to render aid to vessels in distress is 
speclally reserved. The Persian Monarch, 23 Fed. 820, followed. 

4. Same. 

The giving of a libéral proportion of the salvage awarded to the offlcers 
and crew, the direct actors in the service, is considered the better policy, 
and of $18,716 given as salvage $5,275 was decreed to them. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

This was a libel for salvage flled by the Charente Steamship Com- 
pany, Limited, and others, against the steamship Dupuy De Lomé, 
of which the Compagnie Commerciale de Transport a Vapeur Fran- 
çaise and others are claimants. There was a decree for libelants, 
flnding the salved property to be worth $379,800, and awarding one- 
twelfth thereof as salvage (55 Fed. 93), and the claimants appeal 
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The,,i«(t®«)i«ïS?iip Dupuy Be L^me, belonging to the appellant company, 
whilè 0» à; voyage from Antwerp, via! .Tampico, to New Orléans, at about 
half-pàst 2 on the morniiig of Mair 22, 1892, and while 97 miles on her 
course Irom Tampico tocards New Orléans, broke her propeller shaft There 
bad béen a strong nortUer blowing at Tampico the day before, causing qulte 
a he^yy^sea, but botl^ wlnd and sea -were moderatiiig. At the tlme of the 
accident the master, who was confinèd to lils room liy a lame ankle, called 
a consultation of his offîcers and the ^Inclpal members of the crew, and it 
was determined to endeavor to reach Tampico under sali. AU sali was made, 
but from Insufflclent wlnd It was dlfflcult to put her on her course to the 
westward, she keeplng ofC to the eastward. At about 8 o'clock a. m. the 
steamshlp Bnglneer, belonglng to the appellee company, whlch had left Tam- 
pico àB6ut5ài± bom-ë af ter the Dupuy De Lomé, bound aiso to New Orléans, 
hovein islght, a boat was 'lowered épobi appellant's steamship and sent; on 
board, and towage asked. The only understandlng had was that the Engi- 
neer waé to take the disabled shlp In itci»^ to New Orléans, the compensation 
to be settled by arbltration. The greater part of the day was spent in 
getting hawser and chains run betweèn the vessels, one wlre haw!="r having 
been parted, and one of the heavy cable chains of the Dupuy De Lomé run in 
Its. place. , At about half-past 4 that 'afternoon they got under way, and 
reached ?6uth Pass Thiir^^ay, the 2Bth, having occupied two days longer, 
on accoimi of the towlng, ,than was usually required for the voyage. In 
addition to the libel for saltâge filed by the appellees, an Intervening Ubel 
was iajed by Bousseau, Latpur & Co., owners of a portion of the cargo of 
the Englneer, the ^alvlng steanishlp, who claimed a portion of any salvage 
awarded on àccount of thè rîsk whlch thelr property had Inçiffred on account 
of reniV'riiig such service. , The district court found the value of the prop- 
erty tobè $379,800, and awarded one-twelfth of it for salvage, and dis- 
mlssed the Intervening llbél. From the Judgment, thé clalmant company and 
the interveners hâve appealed. 

W. W. Howe and S. S. Prentiss, for Compagnie Commerciale, etc. 
John D. Eouse and William Grant, for Eousseau, Latour & Co. 
J. McConnell, for Charente Steamship Co. 

Before PÂRI>ËE and McCORMICK, Circuit Jiidges, and LOCKE, 
District Jiidge. 

LOCKE, District Jndge (after stating the facts). This steamship 
was so far disabled as to be in need of assistance to enable her to 
complète her voyage, and, although not in immédiate péril, was so in 
distress as to justify thè use of the term "salvage" in designating 
the aid she required. We faU, though, to flnd anything in her con- 
dition or i)psition that would justify the belief that she was in dan- 
ger of being driven ashore, as is claimed. It was remarked by the 
learned judge in the case of The Colon, 4 Fed. 469 : 

"It Is spéculation and conjecture to assume that disaster would hâve over- 
taken the Colon because of her location, or of her drifting, or of a change of 
weather, or of her being deprived of the use of her steam machinery. Any- 
thing may happçn, but there is no évidence on which to founl a reasonable 
belief thât dlSaster would bave happened to the Colon or her cargo from any 
of thèse causes." 

We consider such language is peculiarly applicable to the case 
at bar. Ajlthough the master was, for the time, coaflned to his room, 
it appearsi that he had efScient oflficers, and his holding a consulta- 
tion with them and the crew as to what was most advisable to do 
under the circumstanqesj instead of being an évidence of his knowl- 
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edge of the danger to which tîiey weré exposed, was but in corn- 
pliance with the marine law of his nation. The rudder and steer- 
ing gear of the vessel were in perfect order, as were also the sails, and 
with the weather that is shown to hâve followed for the next four 
days we do not consider there would be a question of her ability to 
avoid any dangerous place on the coast until she could corne to safe 
anchorage or procure other assistance. Although there has been 
some question as to the course in which she was moving, we are sat- 
isfled that the record shows that she was making to the eastward, 
and going further from the coast, at the time, which was the reason 
of taking in the sails. She could hâve unquestionably continued 
that course until a change of wind, which is shown to hâve soon 
taken place, would hâve enabled her to either make Tampico or some 
other safe anchorage. The norther which had been blowing had 
greatly moderated, both wind and sea had in a great degree sub- 
sided, and a sniall boat had no difficulty in carrying the Unes back 
and forth between the vessels. 

But although it does not appear that the péril was great or im- 
médiate, yet the future was uncertain, and it was the part of wis- 
dom to procure aid as soon as possible. The danger encountered by 
the Engineer in lying by the Dupuy De Lomé while taking the 
hawser and cable on board and in the towing, was more than 
that of ordinary navigation, and a risk that steamship owners 
should not be called upon to encounter without a libéral compensa- 
tion. The Daniel Steinman, 19 Ped. 918, and cases there cited. 
The size of the chain cable in this case which had to be taken in 
over the quarter necessitated extra diligence, skill, energy, and labor 
to avoid disaster, and it was carefuUy and successfuUy handled. 

THere is no question regarding the value of the cargo of the Dupuy 
De Lomé, but in regard to her value there appears to be one 
of importance, particularly as the salvage awarded has been a 
proportionate amount of the entire value of the property saved. 
Upon that question there are two items of évidence: First, the 
fact stated by the master that she was insured for fl,400,000, of 
which the owners took f350,000, or one-fourth; and, second, the 
évidence of the valuation placed upon her by a board of survey after 
her arrivai in this port, and the testimony of Conway & Baker, sur- 
veyors, upon that point. The two amounts so testifled to dififer by 
a large amount, the surveyors flnding the value to be but $110,000. 
It is the value of the property which is restored to the owners that 
is to be considered, and of which a proportion is to be awarded as 
salvage in salvage cases, and not the original value imperiled. 

While the amount for which a vessel may hâve been insured may 
be considered as a circumstance in arriving at its value after marine 
disaster, it is not direct testimony to that effect, nor can it be con- 
sidered as conclusive as against a positive valuation. There was 
no appraisement asked of the court by libelants, nor did they in- 
troduce any evidenbe to show a différent value of the property, at 
the time when it became subject to salvage, than that stated by 
the witnesses. In accepting as the true value of the vessel the full 
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amoïint of the original policy of insurance (of which the owners 
bore oue-fourtlij and which. must hâve covered ail prospective earn- 
Ings for the vojage, as they were not permitted to further insure the 
freight), and ignoringtithe testimony of their enrveyors, we consider 
the learaed judge helow inadvertently erred. It is true, as con- 
tended, that appdlate courts dislike to disturb salvage awards in 
amount, yet it has always been held that, where there bas been any 
clearand palpable mistake, it is the duty of such court to correct it. 
The BlackweU, 10 Wall, 1; The Bay of Naples, 1 0. C. A. 81, 48 
Fedi 787. PerhapS- the true value of the vessel exceeded that put 
upon it by the board of survey, but, if so, we consider that the very 
libéral rate given would be an ample award for the service rendered, 
even though there might be an increased value beyond that. The 
exact value of the property saved, where large, is but a minor élé- 
ment in Computing salvage, and, as it increases, the rate p€r cent. 
given is rapidly reduced. It is a compensation for actual service 
rendered, and a reasonable gratuity for the beneflt of commerce, 
that ia contemplàted, and not a flxed percentage of the property 
saved. In considering an amount to be awarded hereln, cases of 
similar class and character to this one are not infrequent, and 
précédents are numerous. Wherever the very large amounts, as 
cited in behalf of libèlants, hâve been awarded, there bave been 
peculiar drcumstanc^'to justify them that are not found in this 
case. 

In the case of TheGity of Berlin, Mitch. Mar. Eeg. April 28, 1882, 
where £8,000 tvas given, the value of the salved property was £237,- 
198, the salvor shlp fSSjOOO, and there was a détention of 10 days. 
In theCase of The City of Richmond, Id. Feb. 27, 1880) where £7,000 
was aWaMèd, the value of the property aided amounted to £509,929, 
and the disabled steamer had nearly 500i passengers on board. In 
the case of The Silesia, Id.June 25, 1880, where £7,000 was likewise 
given on a value of £108,000, the salving vessel had on board a large 
mmiber ôf passengers, and deviated from her course six days. In 
The Camona, Ship. & Mer. Gaz. Feb. 20, 1885, the disabled vessel had 
on boardj as a part of her cargo, more than 800 head of cattle, with 
provisions! for but a few days, and it had been decided to throw a 
large number overboard if help did not soon appear. The salving 
vessel had on board 350 passengers, and the towage was a distance 
of 700 imiles. In that case £6,000 was given on a value of £04,000. 
In The Daniel Steinman, 19 Fed. 918, the disabled vessel had 335 
steerage passengers, with a crew consisting of but 14 ail told. She 
had but two masts, and could spread but a small amount of canvas 
for a vessel of her size. The opinion of Judge Benedict shows 
plainly that the présence of the large number of passengers was 
considered by Mm an élément which entered largely into his déter- 
mination of that case, and a salvage of $25,000 was given. 

In The Italia both stèamships, the salved and the salvor, were car- 
rying a large number of passengers. The value of the Italia was 
$473,421, and that of the salving vessel $400,000.. The weather, at 
the time of towing, was at times stormy, and the path over which 
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they had corne subsequently swept by severe gales. The towage oc- 
cupied the same time as in tbis case. 42 Fed. 416. In tlie case of 
The Sevem, which, after having been driven about the océan for 
35 days with her main shaft broken, and mail and passengers on 
board, was picked up and towed into port with some diificulty, a 
salvage of £3,500 was given on a valuation of £66,700. Mitch. Mar. 
Eeg. July 28, 1882. The Bywell Castle, with her shaft broken, was 
towed into Halifax in ÛYe days, — a distance of 876 miles. The salvor 
steamship had upwards of a thousand persons on board as crew and 
passengers. £3,000 was given on a valuation of £31,118. Id. Aug. 
12, 1881. In The Oolon, 4 Fed. 469, where the time occupied in the 
towage was the same as in this, but thé actual détention was 12 
hours less, and where the value of salved vessel and cargo was |480,- 
000, a salvage of $10,000 was given, with a further amount of $2,200 
for damage sustained by the saMng vessel. In the case of The Gal- 
lego, 30 Fed. 271, valued at $476,764, towed into Havana with some 
difBculty, $2,500 was given, and in that of The Alaska, 23 Fed. 597, 
$26,039, or 2^ per cent, of the value of the salved vessel and cargo. 

Numerous other instances ai'e found where amounts hâve been 
given much less than we think may be allowed in this case; but it 
is unnecessary to review or compare them, as each has its peculiar 
circumstances which hâve tended to increase or diminish the 
amounts awarded, in the view of the tribunal deciding it. In this 
case we find none of the éléments of what may be termed a high 
grade of salvage service, and we think the judgment of the court 
below should be modifled, certainly to the extent that we consider 
an error was made in determining the value of the property saved. 
We consider the rate given sufQciently libéral to compensate fully 
for any excess in value that there may hâve possibly been. The rate 
allowed in the court below upon the value, as testifled to by the wit- 
nesses, would give $18,716, which is as much as we consider the cir- 
cumstances of the case will justify. In the court below the amount 
awarded was distributed, five-sixths to the steamship, and one-sixth 
to the master and crew. Salvage after the compensation for the 
actual service rendered is a bonus — a gratuity — ^for the beneflt of 
commerce, as an encouragement for like services and efforts, and, as 
was forcibly declared in the case of The New Orléans, 23 Fed. 909, 
"no amount of reward to owners and machinery will so stimulate 
and encourage efforts to save life and property in péril on the high 
seas as will moderate rewards to niasters and crews who are on 
hand to control the ship and machinery, and are the effective agents 
to set the machinery in motion;" and we consider public policy is 
better served by a larger proportion given to the direct actors. We 
find from the very oonvenient compilations of the amounts of sal- 
vages awarded steamers for rendering services in towing other 
steamers when disabled, found in Pritchard's Admiralty Digest (vol- 
ume 11, pp. 2119, 2120), that in the distribution of such awards 
the portion given the offlcers and crew has varied from a fourth to 
a third, — ^very seldom less than the former proportion, and more 
frequently the latter. In this case we consider that the one-third 
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woralâ n©t tie an nnreasonable share; but In thls case there hss been 
no,appeal on behalf of the officers and crew froin the decree flxing 
theii» amonnts^! and, altiiongh we consider a largeir proportion migkt 
well haye been given them, we do not désire to ineréase the amount 
deçpeed;th.ein by the court belolir. The sum of f 5,275 (the same 
amount; given In the former decree) wlll be awarded to the oflacera 
and crew jof tbe steamship Engineer in the same proportions as 
were awarded them therein, and the sum of |13,441 to the Charente 
Steamship Company, Limited» owners of the steamship Engineer. 

In the mâtter of the intervening libel of Rousseau, Latour & Oo. 
et aL, we consider the reasoning of the leamed judge in the case 
of The Persian Monarch, 23 Fedi 320, which we cordially approve, ia 
conclusÎYe. ;;33ie property of the interveners in no way assisted in 
rendering we Bervice, nor receired any damage ol* in jury from it 
It would bermost strongly against public policy, upon which salvage 
is foundedj to permit the owner 6f erery shipment in a cargo to 
claim a portion of any salvage award eamed by the efforts of the 
ofiScers âiod brew, and the use of the machinery and power of the 
Bhip in. ^hich it was carried. The accepting a biU of lading in 
which ;was specially reserved the right to rendet aid to vessels In 
distress was no such consent on their part to the rendering of such 
service aiscould entitle them to a portion of whât was so earned. The 
Persîan MOnarch, 23 Fed. 820; The Nathaniel Hooper, 3 Sumn. 542, 
Ped. Cas. No. 10,032; The Waterloo, 1 Elatchf. & H. 114, Fed. Cas. 
No. 17,251; The Colon, 10 Ben. 60, Fed. Cas. No. 3,024; The Brix- 
ham, 54 Fed. 540. The decree dismissing the intervening libel ia 
80 far afSrmed. 

It is ordered that the decree upon the libd below be reversed, 
and the cause be remanded with directions to enter a decree for the 
libelants for the sum of $18,716, with costs, and of said amount 
$5,275 be awarded to the oflScers and crew of the steamship in the 
proportion of their rank and pay, as before decreed, and the sum of 
$13,441 to the Charente Steamship Company, owners of the steam- 
ship Engineer « and that appellees pay the costs of the appeaL 
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AMBKIOAN TOWmO & LIGHTBKING CO. v. THE ALFRED X MUKRAT. 

plstrlct Ctourt, D. Maryland. March 9, 1894.) 

L Maritihb LtBKS— Innocent Pckohasers— Takino Vbsski. fob Dhbt. 

One whQ takes a barge In payment of a debt Is not an Innocent pur- 
chaaer, so as to entitle him to the benefit of the rulé that, when the busi- 
ness in 'which a vessel Is engagea Is dlvided Into distinct seasona of 
ftctlTlty, old daims must be enforced before the debts growlng ont of 
the next set^on are Incurred. 

t. 8AMK— EXTIWOUISHMENT— TaKINS NoTE. 

The taking of a note does not extinguish the lien, unless such wa« tb« 
onderstandlng of the parties. 
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Libel by tlie American Towing & Lîghtering Company againet 
the barge Alfred J. Murray. 

Kobert H. Smith, for libelant 

E. Mé McSherry and Alan McSherry, for respondent. 

MOBBIS, District Judge. If the clalmants of the barge were 
the same,owners who contracted the debts for which maritime liens 
are asserted by the libelant and petitioners, there would be no 
doubt of the respective rights of the libelant and petitioners to 
enforce their liens in rem against the barge. The only ground 
of défense is that, by lâches in allowing their respective claims for 
towage and supplies to nin on, accumulating during the year pre- 
ceding the sale to the présent owners, they hâve been guilty of 
Buch lâches as estops them from now asserting the lien against 
the barge in the hands of her présent owners. 

The présent owners obtained title May 9, 1893, from J. A. and C. 
Grififln, who owned the barge at that date, and who were the own- 
ers when the claims of the libelant and petitioners were contracted. 
They had falled in business in April, and owed the claimants a 
debt, in payaient of which they had nothing to offer except their 
interest in the barge, and the claimants, in their effort to secure 
something, obtained their title to the barge. The claimants were 
creditors of J. A. and C. Griffln, just as the libelant and petitioners 
were, except that tbey had no lien on the barge for their debt. 
The claimants were not, therefore, purchasers for value who paid 
money on the faith of their purchase, but simply unsecured cred- 
itors seeklng to get what they could on account of their debt. 

The rule which applies to the case of a purchaser for value does 
uot apply to them. They knew, from spécifie information, that 
there were some small unpaid claims for supplies, and they took 
the chances as to there being others. They acquired only the 
interest of their debtors. The Key City, 14 Wall. 660; The James 
T. Easton, 49 Fed. 656. Undoubtedly, there are many cases in 
which so long a delay in enforcing a maritime lien as in this 
case would properly be held to be lâches, but the circumstances 
which excuse the nonenforcement are always to be considered. 

With regard to the libelants, they could not conveniently bave 
caused the arrest of the barge, except when she was in the prose- 
cution of a voyage, and as to the petitioners, although she was 
frequently in her home port, in New Jersey, where they lived, it 
was only for a brief interval, when she was discharging or loading, 
and from December to March she was laid up for the winter at a 
distance on a remote river of Virginia. Their claims were ail 
small compared to the value of the barge, and were for items 
of a continuing account. When barges and vessels are used in 
a business in which the year is divided into distinct seasons of 
activity, it is a wise rule which requires that, as against purchasers 
for value or meritorious lien claims, old claims must be enforced 
before the debts growing out of the next season are incurred; but 



928 FEDEBAL Sepoeïeb, vol. 60. 

the claimants in'thls case were îlot purchasers for Value, and are 
not entitled to the benefit of that rule. 

The taking of a promissory note by the libelantsâoes not afîect 
their rights to niaintain their lien. It is established law that 
the taking of a note does not extinguish the lien of the claim 
for which it was given unless suçh was the understanding of the 
parties. ' 

The first îtetn— 160.09— of Tujiéon's account is disalJowed. 

The claims are allowed, without interest and without costs. 



THH SHARPBB SHE. 

BRAIiEY r. BELL. 

(District Court, S. D. New York. March 24, 1894.) 

CoiiUsiON'— AScHOHED Vessbii^Bbeaking Adrift— Insecurb Anchokagb. 

When the owner of an andiored vessel bas reasonable notice of the 
tnsuifflcleïicj^ of his ancbbrage, and the danger of drlftlng in a storm, he 
takes the risks of such drlftlng, and a collision caiised thereby is due to 
his negleèt, and cannot be held to be Inévitable. 

Stewart & ifacklin, for libelant. 

John J. Rôàch and Peter S- Carter, for respondent. 

BROWN, District Judge. During the storm of the night of Sep- 
tember 13 to 14, 1892, the defendant's yacht Growler^yanchored upon 
the grounds of the Pavonia Yacht Club, at Comniiiïiipaw, dragged 
and fouled the libelant's yacht Sharpee She, cauéing her some dam- 
age. The ownèr» of both yachts were members of the same yacht 
club. There were no rules of the club concemiiig the mode of 
anchoring; âhd the sufficiency and responsibility of each must, 
therefore, be judged by the ordinary raies of law. 

I must flnd, ûpoix the eTidence, that the anchorage ground was an 
unsafe one in storms, by the usual methods of anchoring, and was 
known to be so. The ground was soft mud, beneath which were 
oyster shdls, under which was again mud. Anchors would not 
take a flrm hold. Drifting and fouling in storms had been pre- 
"viously fréquent; and the insecurity of the anchors was, I must find, 
so generally-known that reliance upon them in storm was at the 
risk of the owner that used them. Many «of the yachts were made 
f ast to pôles driven f rom six to eight f eet into the mud. The 
libelant's yacht was made fast in that way, and held both yachts 
through the remainder of the storm after the Growler had fouled 
and remained pounding her. The storm in this case was not of 
any extraordinary sererity; and where there is reasonable notice of 
danger of drifting in storms that are liable to arise, the owner takes 
the risk of reliance on means known to be of doubtful sufficiency. 
No accident in such cases can be held to be "inévitable." Many 
authorities to this effect are cited in the récent case of The Anerly, 
58Fed. 794. 

Decree for the libelant, with costs. 
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WILCOX & GIBBS GUANO CO. v. PHOENIX INS. CO. OP BROOKLYN. 
CHARLBS.TON BRIDGE CO. et ai. v. AMERICAN EIRE INS. CO. MT. 
PLEASANT & S. I. FERRY CO. T. HOME INS. CO. OF CITY OF NEW 
YORK. CHARLESTON BRIDGE CO. et al. v. SAMB. SAME v. PHOE- 
NIX INS. CO. 

(Circuit Coiirt, D. South Carollna. April 5, 1894.) 

1. Rkmoval op Causes— Timk op Removal — Extension op Time to Plbad. 
When the time within whlch défendant is requlred by the state statute 
to answei? or plead is extended by spécial order of the court, a removal 
may be had under the act of 1888, within the extended period. Spangler 
V. Rallroad Co., 42 Fed. 305, disapproved. 

S. Samb — CiTizENSHip — Corporations. 

When the pétition shows that défendant Is a corporation of another 
State, It need not allège that It is a nonresldent of the state in which the 
suit is brought, and of which plaintifC is a citizen. ShattuCk v. Insurance 
Co., 7 C. C. A. 386, 58 Fed. 609, foUowed. 

8. Same — Epfbot op Removal— Depault pok Answbr. 

An order was entered in the state court February 5th, extending the tlme 
for answer to March lOth. The pétition for removal was flled February 
lOth, the ground being diverse citizenship. The state court was not asked 
to approve the pétition and bond until Mareh 20th, when it was Imme- 
diately done, and the record thereafter flled In the fédéral court Held 
that, as the ground of removal was diverse citizenship alone, the mère 
filing of the pétition and bond worked a change of jurisdiction, and that, 
as défendant had allowed the time for answer to expire before flling the 
record in the fédéral court, that court must hold him In default for an- 
swer. 

4. Practice — Extending Timb pok Answer. 

Enlarging the time for answer does not operate as a "stay of proceed- 
ings," within the meaning of the South Carolina statute (Code Proc. § 402, 
subd. 6), and hence no notice to the adverse party Is required, but the 
order may be made on ex parte motion and affidavit, under section 405 
of the Code. 

Thèse actions were brought in a state court, and thence removed 
to this court by défendant. They are now heard together on motion 
to remand. 

Brjan & Bryan, Ficken & Hughes, and Buist & Buist (Mitchell 
& Smith, of counsel), for plaintiffs. 
Trenholm, Ehett & Miller, for défendants. 

SIMONTON, Circuit Judge. Thèse are motions to remand the 
causes to the state court. In each of them the same question is 
presented. In the second case an additional ground for removal 
peculiar to it is suggested. The plaintiff began seyeral actions in 
the court of common pleas for the county of Charleston, S. C, against 
the several défendants, by smnmons and complaint. The complaint 
of the Mt. Pleasant & SuUivan's Island Ferry Company was served 
on the défendant named therein on 25th January, 1894. The com- 
plaints in ail the other cases were served on the défendants named 
in them, respectively, on 27th January, 1894 On 5th Febniary, 
1894, his honor, D. A. Townsend, a circuit judge of the state of South 
Carolina, out of term extended the time in which the défendants 
could file their answers in thèse several cases to lOth March, 1894. 
v.60F.no.7— 59 
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The pétitions for removal into this court were each. filed -with. the 
clerk of the court of common pleas for Charleston «ùunty more than 
20 days after the service of the several complalnts ùpon the défend- 
ants, but within the period to which Judge Townsend had extended 
the time for ahsweriiig; that Is to say, some on 24th Pebruary, 
others on 5th March, 1894. The pétition and bond in each case were 
presented to the court of common pleas , at Charleston, were ap- 
proved, and an order removing the cause entered. No further steps 
haviûg t»een taken by the défendants, the plaintiffs, on 23d March, 
1894, flled a transcript of the record in this court in each case, and 
thereupon, in each case, made a motion to remand the cause. 
Varions grounds were set up in support of the motions. 

First. The act of congress of 1887-88 (25 Stat. 435, § 3) requires the 
pers0n desiring to remôve a suit from the state court to this court 
"to make and file a pétition in such suit in such state court at the 
time or any time befere the défendant is requiréd by the laws of the 
state, or the rule of the state court in which such suit is brought, 
to àûswer or plead to the declaratipn: of complaint of the plaintiff." 
The Code of Civil Procédure of South Carolina requires a défendant 
to make his défense to a complaint within 20 dajrs' after the service 
thereof, aûd, in order to secùre a removal of the cause, the pétition 
and boM must be flled within this period. The extension of time 
aUowed by the judge does not extend the period within which the 
pétition for removal mustbe flled. In People's Bank of Green ville 
V. Aetna Ins. Co., 53 Fed. 161, a motion sîmilar to thèse was made 
upon grounds essentially the same, and the motion was not grant- 
ed. Counsel hâve asked a reconsideration of this case. The 
grounds upon which that case was decided hâve been carefuUy re- 
considered ; aU the authorities quoted by counsel and others within 
reach hâve been examined. When is a défendant requiréd, by the 
laws of South Carolina, to answer or plead to the complaint of a 
plaintiff? The Civil Code of Procédure has thèse provisions on this 
subject: 

"The only pleadlng on the part of the défendant Is elther a demurrer or 
an ansWer. It must be served within twenty days after the service of a copy 
of the complaint." Section 164. 

"The time within which any proceedlag In an action must be had after 
its commencement, except the time within which an appeal must be taken, 
may bç enlarged upon an affldavit showlng grounds therefor by a judge of 
the Circuit court." Section 405. 

When, then, is a défendant requiréd, by the laws of South Caro- 
lina, to file his défense; that is, any défense whatever? Gerling 
v. Eailroad Co., 14 Sup. Ct. 538. "Eequired;" that is to say, when 
is this act "rendered necessary or indispensable?" Cent Dict. 
Until that period has elapsed he is not in default. Therefore, one 
test by which this question can be answered is, when doea the de- 
fendant come in default? One is requiréd to do an act when he 
must do it or suffer conséquences. Up to the expiration of the 
time within which he may do the act he is safe. When that time 
expires he suffers the penalty. Under the laws of South Carolina, 
if a défendant, during the 20 days after service of the complaint. 
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obtaîn no order enlarging the time for making défense, he will be in 
default if he do not file it within that period; but, if he hâve an or- 
der enlarging that time, he is not in default until the end of the 
time allowed him. Until then he is not obliged to make any dé- 
fense whatever. He is not in default. He suffers no conséquences. 
His right of remoTal haa not been lost This is the conclusion 
reached by this court as the law of the circuit in the case of Peo- 
ple's Bank of GreenvUle v. Aetna Ins. Co., 53 Ped. 161. The same 
rule prevails in the second circuit, where the same Code of Procédure 
exists as in South Carolina- Kycroft v. Green, 49 Fed. 177. This 
would also seem to be Judge Hammond's opinion in Turner v. Eail- 
road Co., 55 Fed. 689. And if the test be, when Is the défense due? 
this would seem to be the resuit of Eailroad Co. v. Daughtry, 138 
U. S. 298, 11 Sup. et 306. The point made has not been decided by 
any court of paramount authority. The learning and research of 
counsel hâve brought to the attention of the court a number of cases 
in circuit courts of the United States, nearly ail of them in the 
eighth and ninth circuits. An examination of thèse cases shows 
that in very f ew of them, not exceeding two, the précise question in- 
Tolved in this case was decided, although the leamed judges in 
many of them indicate opinions valuable indeed, but not conclusive 
on the point. Thus, in Delbanco v. Singletary, 40 Fed. 177, Judge 
Sabin, of Nevada, holding the circuit court, held that when défend- 
ant had flied a demurrer to a complaint which was sustained, and, 
the plaîntifiE having had leave to amend, leave was given to défend- 
ant to file his answer to amended complaint in 20 days, and the 
amended complaint was filed, and thereupon défendant flled his péti- 
tion to remove, he was too late. We see in this case that, défendant 
having, during the period within which he was allowed to make his 
défense, an élection of his forum, and having selected the state 
forum, the right of élection ended. The right of removal was lost, 
and the indulgence of the state court could not restore it. To the 
same effect is the case of McDonald v. Mining Co., 48 Fed, 
593. The suprême court of the United States in the case of Gerling 
V. Eailroad Co., 14 Sup. Ct. 533, above quoted, construes the removal 
act, when it uses the words, "within which to file answer or plea," as 
meaning not the technical answer or plea, but any défense what- 
ever; and so, when a plea in abatement or other dilatory pleading 
is used, or a demurrer filed, this act terminâtes the right of removal 
after the period has expired. In Velie v. Indemnity Co., 40 Fed. 
545, Judge Jenkins, eastern district of Wisconsin, remanded a cause, 
it appearing that the petitioner allowed the statutory period to 
elapse before putting in his pétition for removal, relying on a stipu- 
lation with the plaintiff. The act of congress limits the time as pro- 
vided by laws of the state. The stipulation between or consent of 
parties cannot repeal the law of the state, or give this court juris- 
diction. In Hurd v. Gère, 38 Fed. 537, the défendant, after 
the time to answer had expired, obtained, contraiy to the practice 
of the court, an ex parte order extending his time to answer, and 
then flled his pétition. The case was remanded. The défendant 
having corne within the terms of the act of congress, the state courts 
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could not assist him by a valid order, still less by one that was in- 
valid. In Austin v. Gagan, 39 Fed. 626, Sawyer, J., California, 
very properly lield that a stiipidation between parties could not ex- 
tend the time fixed by act of congress, and by its terms limited 
to the provisions of the laws of the state. So, also, Martin v. Car- 
ter, 48 Fed. 596, décides the same point in the same way; and 
in Eock Island Nat. Bank v. J. S. Keator Lumber Ce, 52 Fed. 897, 
the same judge (Kiiowles), in the same court, held that a stipulation 
between parties, made after the time for answering had expired, 
could not give the right to remove. In Dixon v. Telegraph Ce, 38 
Fed. 377 (Sawyer, J.), not only had the time for answering ex- 
pired, but no order for extension of time was shown. But one of the 
cases quoted by counsel is on ail fours with the case at bar,^— 
Spangler v, Eailroad Co., 42 Fed, 305 (Philips, J., W. D. Missouri). 
There an action was brought in the state court, retumable to Oc- 
tober term, 1889. Under the state statute, défendants are required 
to aiiswer on or before the thitd day of the term, unless longer 
time be granted by the court On the first day of the term, défend- 
ant obtained an enlargement of the time to auswer until Ist of 
November foUowing. On 30th Oetober he flled his answer, and on 
the same day flled a pétition to remove. The case was remanded. 
With ail déférence, the reasoning of the learned judge is not satis- 
factory. He is misled by the supposed analogy of the act of 1875 
and the décisions thereunder; and in this he follows the obiter 
dicta of many of the judges in the cases above referred to. The 
act of 1875 required the pétition for removal to be flled at or before 
the flrst term at which the case could be tried. This is a distinct, 
fixed, inflexible period, unaffected by any indulgence allowed in the 
state statutes for want of ability to try at the flrst term. Indeed, 
it is flxed without référence to any such statutes. Of course, no 
order of the state court indillging the défendant could affect this 
rule. The very fact of the granting such indulgence by order shows 
that but for it the case could hâve been tried, and that nothing 
prevented the trial but the convenience of parties. But in the case 
before us there is no such positive, inflexible provision. The period 
is that within which the défendant is required — ^within which it ia 
necessary or indispensable for him — ^to answer or plead. This pe- 
riod the laws of the state leave, in some measure, within the discré- 
tion of the judge; and the défense is due (RaUroad Co. v. Daugh- 
try, 138 U. S. 298, 11 Sup. Ct. 306) at the end of the time allowed by 
the judge under tiie provisions of the law. 

The next ground upon which the motion to remand is made is 
that it does not appear afiarmatively that the défendants are not 
résidents of this state. The défendants are sued in each complaint, 
respectively, as corporations of the state of New York. The pétition 
States that at the time sidt was brought, and at the time of the flling 
of the pétition, the corporation is a corporation of the state of ISfew 
York. It does not in any case state that it is a nonresident of the 
state of South Carolina. Some cases on circuit hold that this 
last fact should hâve been stated, for non constat it may, since the 
ûling of the complaint, hâve become a corporation of the state of 
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South Carolina. Apart from the fact that, even were this the case, 
the South Carolina corporation was not sued, and that, if it had 
been called into existence after suit commenced, it could not be 
bound by the suit without amendment, and apart, also, from the 
maxim, "conclusio unius exclusio alterius," the rery question has 
been authoritatively settled in the circuit court of appeals. Shat- 
tuck V. Insurance Co., 7 C. 0. A- 386, 58 Fed. 609. The point is not 
well taken. A corporation is a résident only in the state of its 
création. Shaw v. Mining Oo., 145 U. S. 4M, 12 Sup. Ct. 935. 

The next point is that the pétition is for the removal into the 
circuit court of the United States for the eastem district of South 
Carolina. Strictly, it should hâve been into the district of South 
Carolina, the circuit court having jurisdiction over the whole dis- 
trict of South Carolina. But the plainttfïs themselves hâve filed 
the record, and hâve made their motions in this court They hâve 
not been misled. The record is hère. This court has been asked 
by the plaintiJïs to take cognizance and jurisdiction over it. The dé- 
fendants bave fulfiUed one of the conditions, the main condition, of 
the bond, The défendants hâve also submitted themselves to the 
jurisdiction, and the addition of the word "eastern" will be treated 
as surplusage. 

One other objection has been stated, and that is that the order 
enlarging the time was granted on ex parte motion and afiSdavit, 
under section 405 of the Code of Procédure; that section 402, sùbd. 
6, provides that no order to stay proceedings for a longer time than 
20 days shall be granted by a judge out of court, except on notice 
to the adverse party. The words are "to stay proceedings," — aU 
proceedings evidently. An answer is a proceeding. Enlarging the 
time to answer does not stay a proceeding, nor does it in any sensé 
stay or prevent any provisional remedy plaintiff may apply for. 
Sisson V. Lawrence, 25 How. Pr. 435. The complaints, as we hâve 
seen, were filed 25th January, 1894. The order for the extension 
of time to answer was made 5th February, 1894, and the time was 
extended to a day certain, — lOth March, 1894. The pétitions for 
removal were filed 24th February, 1894, and, the only ground for 
removal being diversity of citizenship, the state court at once lost 
jurisdiction. The défendants took no steps in bringing the matter 
before the state court untU 20th March, 1894. The state court then 
gave its sanction to the bond and its approval of the pétition. The 
records were filed in this court by plaintiffs March 23, 1894, and 
by the défendants 2d April, 1894. The cause cornes into this court 
in the same plight in which it left the state court, and aU ordera 
therein of force before removal are of force hère. Duncan v. Gegan, 
101 U. S. 810. When the record was filed hère, the time for answer- 
ing had expired. The défendants had eut themselves ofl from any 
further extension of time in the state court, but could hâve filed 
their answers in the state court between the 5th and 24th February; 
and after the 24th February, 1894, they could at any time hâve filed 
in this court copies of the record, and given this court the right 
tx> act The pétition and bond, as we hâve seen, under the ground 
of removal, work the change of jurisdiction, independent of any 
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action on the part of the atate cotirt. Steamship Co. v. Tugman, 
106 U. S. 118, 1 Sup. et. 58; Eailroad Co. v. Koontz, 104 U. S. 5. The 
cause cornes into tMs court undèfended. It must be docketed, and 
be marked for trial. The answer may be put in on terms, 

The motions to remand are refused. The défendants hâve leave 
to file their answere forthwith. Let the cases be called for trial 
at this term. 

The spécial ground set up in the second of the cases heading this 
opinion îs this: that the order enlarging the time was granted on 
the condition that the cause be docketed at that February term 
of the State court. But, before the answer was required, the cause 
was removed. This case, in principle, does not differ from the 
others, and will foUow the same course. 



UNITED STATES T. B. 0. KNIGHT CO. et b1. 

(Circuit Court of Appeals, Thlrd Circuit March 26, 1894.) 

No. 6. 

Monopolies— CoNTKACTs in Hestraint op Interstatb Commerce. 

The purchase of stock of sugar reflnerles for the purposé of acquiring 
control of the business of reflijlng and selling sugar In the United States 
does not Involve monopoly, or restraint of Interstate or forelgn commerce, 
within the meanlng of the act of July 2, 1890. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

This was a bill in equity flled by the United States against the 
E. C. Knight Company, the Spreckels Sugar Eeflning Company, 
the Franklin Sugar Eeflning Company, the Delaware Sugar House, 
the American Sugar Eeflning Company, and numerous individuals, 
to hâve canceled and declared void certain contracts made by the 
American Sugar Eeflning Company with the other défendants, as 
being the resuit of a combination or conspiracy to monopolize or 
restratn iriterstate and foreign commerce. There was a decree 
for défendants in the court below, and complainant appeals. 

EUery P. Ingham and Samuel F. Phillips (Eobert Ealston, Asst 
U. S. Atty., on the brief), for the United States. 

John G. Johnson (John E. Parsons and Eichard 0. McMurtrie, on 
the brief), for appeUees. 

Before AOHESON and DALLAS, Circuit Judges, and CEE EN, 
District Judge. 

DALLAS, Circuit Judge. There are three assignments upon this 
record. The flrst two aver, in gênerai terms, that the court be- 
low erred in dismissing the bill of complaint, and in not granting 
the relief thereby prayed. The third, alone, spécifies the alleged 
error with particularity, and is in thèse words; "That the court 
erred in holding that the facts in this case do not show a contract, 
combination, or conspiracy to restrain or monopolize trade or com- 



UNITED STATES V. E. C. KNIGHT CO. 935 

merce among the several states or with foreign nations." This 
assignment correctly présents the only question which the case 
involves. 

The bill filed on behalf of the United States is founded wholly 
upon the act of congress of July 2, 1890, entitled "An act to protect 
trade and commerce against unlawful restraints and monopolies." 
Proceedings, such as hâve been instituted and pursued in this in- 
stance, "to prevent and restrain violations of this act," are author- 
ized and directed by its fourth section; and thèse défendants are 
charged with violation of its first two sections, which are as fol- 
io ws: 

"Section 1. Bvery contract, combination in tlie forin of trust or other- 
wise, or consplraey in restralnt of trade or commerce among the several 
States, or with foreign nations, Is hereby declared to be illégal. Brery per- 
son who shall mali:e any such contract or engage in any such combination 
or conspiracy, shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by a fine not exceeding five thousand dollars, or 
by imprisonment not exceeding one year, or by both said pimishments, in 
the discrétion of the court 

"Sec. 2. Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize any 
part of the trade or commerce among the several states, or with foreign 
nations, shall be deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five thousand dollars, or by impris- 
onment not exceeding one year, or by both said punishments, in the discré- 
tion of the court." 

Thèse sections relate, respectively, to restraint of trade and to 
monopoly, but, as to both, with respect only to "trade or commerce 
among the several states, or with foreign nations;" and upon the 
application of this restrictive language of the law to the facts of 
this case we base our judgment. The learned judge who heard the 
cause in the circuit court states, in the opinion flled by him, that: 

"The materlal facts proved are that the American Sugar Refining Oo., one 
of the défendants, is iucorporated imder the laws of New Jersey, and bas 
authorlty to purehase, refine, and sell sugar; that the Tranklin Sugar Ke- 
finery, the B. C. Knight Co., the Spreckels Sugar Eeflnery, and the Ôelaware 
Sugar House were incorporated under the laws of Pennsylvania, and author- 
ized to purehase, refine, and sell sugar; that the four latter Pennsylvania 
companies were located in Phlladelphia, and prior to March, 1892, produced 
about thirty-three per cent of the total atnount of sugar refined in the United 
States, and were in active compétition with the American Sugar Reflnhig Co., 
and with eaeh other, seUing their product wherever demand was found for It 
throughout the United States; that prior to March, 1892, the American Sugar 
Refining Co. had obtained control of ail refineries in the United States, ex- 
cepting the four located in Phlladelphia, and that of the Révère Co. in Bos- 
ton, the latter produclng about two per cent, of the amount refined In this 
country; that in March, 1892, the American Sugar Refining Co. entered into 
contracta (on différent dates) with the stockholders of each of the Phlladel- 
phia corporations named, whereby it purchased their stock, paying therefor 
by transfers of stock in its Company; that the American Sugar Refining Co. 
thus obtained possession of the Phlladelphia refineries and their business; 
that each of the purchases was made subject to the American Sugar Refining 
Co. obtainlng authorlty to increase its stock $25,000,000; that this assent was 
Bubsequently obtained, and the Increase made; that there was no understanding 
or concert of action between the stockholders of the several Phlladelphia com- 
panies respecting the sales, but that those of each company acted independent- 
ly ot tbose ot the others, and In ignorance of what was being done by such oth- 
ers; that the stocliholders of each company acted In concert with each other, un- 
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derstandlng and intendlng that ail the stock and property of the company 
ehonld be sold; that tp.e contract of sale In each Instance left the sellera f ree to 
establlsb other reflneries, and continue the business, if they should see 
flt to do ao, and contained no provision respecting trade or commerce in 
sugar, and that nô arrangement or provision on thls subject has béen made 
since; that since the purchase the Delaware Sugar House refinery has been 
operated In conjunction wlth the Spreckels Reflnery, and the E. O. Knlght 
reflnery in connection with the Franklin, thls combination being made ap- 
parently for reasons of economy In conducting tbe business; that the amount 
of sugar reâned In Phlladelphia has been Increased since the purchases; that 
the price has been elightly advanced since that event, but still lower than 
It had been for some years before, and up to within a few months of the 
sales; that about ten per cent, of the sugar reiined and sold in the United 
States Is reflhed In other reflneries than those controUed by the American 
Sugar Reflning Oo.; that some additlonal sugar is produced In Louisiana, 
and some is brought from Europe, but the amount Is not large in either 
Instance. 

"The object in pMchaslng the Phlladelphia reflneries was to obtain a great- 
er influence, or more perfect control, over the business of reflning and selliug 
sugar In thls country." 

This statement of the facts is quoted at length merely for the 
purpose of showing the gênerai nature of the case; the only essen- 
tial fact — and of that there is no doubt — being that the questioned 
conduct of the défendants dœs not, according to our view of the 
law, concem interstate or foreign commerce. There is no évidence 
whatever that the défendants hâve directly monopolized, or hâve 
attempted, combined, or conspired to directly monopolize, any part 
of the trade or commerce among the several states or with foreign 
nations; or that they hâve contracted, combined, or conspired in 
direct restraint of such trade or commerce. The utmost that can be 
said — and this, for the présent purpose, may be assumed — is that 
they hâve acquired control of the business of reflning aiid selling sugar 
in the United States. But does this involve monopoly, or restraint of, 
foreign or interstate commerce? We are clearly of opinion that it 
does not. The particular language of the act which is now under con- 
sidération was manif estly derived from the clause of the consti- 
tution by which congress is empowered to "regulate commerce with 
foreign nations and among the several states ;" and the authorities 
are distinctly to the effect that this grant of power does not include 
the régulation of manufactures or productive industries of any sort, 
even where their product is made, or is intended or contemplated 
to be made, the subject of commerce beyond the territory of the 
state where the manuf actory or other producing industry is situated 
or operated. Manufacture and commerce are two distinct and 
very différent things. The latter does not include the former. 
Buying and selling are éléments of commerce, but something more 
is required to constitute commerce, which, "strictly considered, con- 
sists in intercourse and traffic, including in thèse terms navigation, 
and the transportation and transit of persons and property, as well 
as the purchase, sale, and exchange of commodities." 

Enough has been said to indicate the ground upon which our 
conclusion in this case has been reached, and we do not deem it 
necessary to say more, inasmuch as the subject has very recently 
been considered and passed upon in the Case of Greene, 52 Fed, 
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104, by Judge Jackson (now one of the justices of the suprême 
court), in whose opinion the earlier cases are sufBciently ref erred to. 
The decree of the circuit court is afflrmed. 



EEORGANIZED CHUBCH OF JESUS CHRIST OF LATTBR-DAT SAINTS 
V. CHURCH OF CHRIST et al. 

(Circuit Court, W. D. Missouri, W. D. March 3, 1894.) 

1. Rbligious Associations— Title to Land— Incorpohation. 

The gênerai conférence of a religious association directed that articles 
of incorporation be drawn up and Sied in accordance wltli the laws of 
the State, and one of thèse provided that ail property held in trust for the 
chuTCh should vest in the corporation, to whom the trustées were directed 
to transfer it, and that the corporation might sue for and recover the same. 
Udd, that this 2onstituted a valid transfer of the équitable interest of the 
members of the association to the corporation, and authorized the corpora- 
tion to maintain suitsrelating to former church property in Its own name. 

8. Same— FoBBiGH Corporations. 

Const. Mo. art 2, § 8, provides that "no religious corporation can be es- 
tablished in this state, except such as may be created under a gênerai law, 
for the piu-pose only of holding title to such real estate as may be pre- 
Bcribed by law for church édifices, parsonages and cemeteries." Hdd, that 
this does not prohlbit a foreign religious corporation from holding land in 
Missouri for the purposes specified. 

8. Same — Collatéral Proceedings. 

The question whether a foreign religious corporation bas attempted to 
acquire more land than It is allowed to hold (Rev. St. Mo. § 2833) is one 
which can be determined only in a direct proceeding by the state. 

4. Trusts— Constructive — What Constitdtes. 

Land was conveyed to an individual in his own name, but it was shown 
that he was a bishop in a certain church or religious body; that money 
was raised by Its members to purchase land whereon to build a teipple, 
which money was gif en to him for that purpose; that for many years the 
land in question had been known as the "Temple Lot;" that it had been 
dedicated with religious services by the head of the order; and that, when 
the grantee left the state, he executed what purported to be a déclaration 
of trust upon such land in favor of the church. EeU, that the original 
grant was impressed with a trust in favor of the church. 

6. Evidence— Doccments—Dbbds—Acknowlbdgment. 

Rev. St. Mo. § 4860, authorizes a copy of a recorded deed to be read in 
évidence, although it was not recorded within a year af ter exécution, upon 
such évidence as, together with the certiflcate of acknowledgment, shaU 
satisfy the court that the instrument was executed by the person named 
thereln as grantor. A deed executed in 1839 was not recorded untll 1870, 
but it purported to hâve been acknowledged, when executed, before an 
offlcer who was a member of the church in which the grantor was a bishop. 
Héld, that a copy of the recorded deed was admissible. 

6. Trusts— Déclaration — Interprétation. 

An instrument purporting to be a déclaration of trust recited that C. 
had given the grantor money to buy land for the benefit of a church, and 
that he had bought such land in his own name; and, In considération of 
$1,000, paid to him by C, he thereby granted such land to certain of C.'s 
children, it being Intended for the use of the church. Séld, that this 
considération had référence to the money whose receipt was recited In the 
premises, and it In no wlse discharges the land from the trust 

7. BoNA FiDE Purchaser — Evidence. 

A subséquent purchaser, to entitle him to hold as against a prior unre- 
corded deed, must show that he purchased without notice of the prior 
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deed, and: for a valuaWe considération, and the mère récital in tbe deed 
under which he claims o( the receipt of the purchase money Is not suffl- 
cient proof of the fact of payment as figainst third parties. 

8. Rblioious Associations— Schisms—Title to Land. 

As between two opposlng factions of a religions association, land ac- 
quired by the association before any schism arose will be adjudged the 
property of that faction whlch abldea by the doctrines, princlples, and 
rules ôf cbUrch govemment whlch the nnited body professed when the 
property was acanlred. 

9. Equitt— Lâches— What Constitutks. 

A certain religions body waa driven from a state by milltary force, and 
such was th(} popular hostillty against It that for many years thereafter 
Its members would not hâve been allowed to return. Some 40 years after- 
wards, land within the state, whlch waa held in trust for this body, was 
occupléd by an adverse claimant, and wlthin 10 years thereafter its repré- 
sentatives flled a bill against Such occupants to establish the trust. HM, 
that the claim was not stale, nor was there any lâche» on complalnant's 
part 

This was à suit by the Reorganized Church of Jésus Christ of 
Latter-Day Saints against the Church of Christ and others to déclare 
a trust aa to certain real esta te in favor of the complainant. 

This te a blll In equlty to déclare a trust In favor of the complainant, a 
religions body, as to certain real estate sitnate at Independence, county of 
Jackson, state of Missouri, known as the l'Temple Lot" The controversy is 
between two divisions of what is popularly known as the "Mormon Church." 
The lot In controversy was bought In 1832 by one Partridge, bishop of the 
then Church of Jésus Christ of LattOT-Day Saints, with its central organlza- 
tion at IClrtland, Ohio, with funds furnlshed by said church for such purpose. 
In the vlew of the church this spot was to be the future site on whlch was to 
be erected the great temple of the church, and was to be to it the New Jérusa- 
lem. In 1839 said Partridge made the foUowing deed, déclara tory of said 
trust: 

"Know ail men that whereas there was money put In my hands, to wlt, in 
the hands of Edward Partridge, by Oliver Oowdery, an elder In the Church of 
Latter-Day Saints, formerly of Kirtland, state of Ohio, for the purpose of en- 
tering lands in the state of Missouri, in the name of and for the beneflt of 
said church; and whereas, I, Edward Partridge, was bishop of and in said 
church, he took said money and funds thus put in his hands and entered the 
land in his own name, in the county of Jackson, state of Missouri, in the name 
of Edward Partridge, the signer of this deed: Now know ye, for the further- 
Ing the ends of justice, and as I hâve to leave the state of Missouri by order 
of Grovemor Boggs, and with me also our church, I do, for the sum of one 
thousand dollars, to me in hand paid by said Oliver Cowdery, do give, grant, 
bargain, and sell to John Cowdery, son of Oliver Cowdery, now seven years 
old, and Jane Cowdery, three years, and Joseph Smith Cowdery, one year old, 
ail the lands entered in my name In the county of Jackson, In the district of 
Lexlngton, in the state of Missouri. Said Edward Partridge, the first party, 
and signer of this deed, does also sell, alien, and conflrm to the aforesald John 
Cowdery ail real estate and lands he hath both entered as aforesald, and ail 
he owns in his own name by private purchase and holds by deed of glft being 
tntended for the use of the Church of Latter-Day Saints or otherwise. This 
sale Is to embrace ail lots of ail sizes, situated In Independence, and to em- 
brace the lot known as the Temple Lot,' and ail other lands of whatever de- 
scription said Partridge, the flrst party, Is entitled to In said Jackson county, 
in the state of Missouri. Said Partridge also agr-ees to amend this deed to 
said Oliver Cowdery at any time for the purposes aforesald. 

"Glven under my hand and seal on the date above wrltten. 

"Edward Partridge. [Seal.] 

"E. G. Gates, Witness." 
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"State of Missouri, Caldwell County— ss.: 
"Be It remembered, that on the 25th day of March, 1839, before the under- 
slgned, one of the justices of tbe county court in and for sald county, came 
Edward Partridge, wtio is personally linown to me to be tlie same person 
whose name is subscribed to the foregoing instrument of writing as party 
thereto, and did aclinowledge the same to be his act and deed for the purposes 
therein mentioned. Elias Hlgbee, J. O. C. 0." 

"The foregoing deed, with the acknowledgment thereon from Edward Part- 
ridge to Jane Oowdery et al., was flled and duly recorded in my office on the 
7th day of February, A. D. 1870. A. Comlngo, Recorder, 

"By H. G. Goodman, Deputy." 

Partridge left the state about that time, and died in 1841. One Poole, who 
lived at Independence, Mo., in 1848 hunted up the heirs, five in number, of 
said Partridge, in the state of lowa, and obtained from tlu:ee of them a pur- 
ported deed (acljnowledged In Missouri) to the 63 acres of land at Inde- 
pendence, so deeded by said Partridge to Oliver Oowdery, Including the temple 
lot, which lot contains about 2^ acres. The said trust deed from Partridge 
was not put on record in said jaclison coimty, Mo., until 1870. Other mesne 
conveyances of this property were made under the Poole deed. The lot In 
question remained vacant and unoccupled until 1882, when the respondent 
church took possession of It, clalming title thereto under deeds made to one 
Hedrick in trust for the respondent church, and by adverse possession. This 
action was brought within 10 years after respondent took possession of the 
property. The évidence in the case tends to show that the said grantees un- 
der the Partridge deed dled during thelr minority, and that one Marie Louise 
Johnson is the sole surviving sister and helr of sald Oowdery children. On 
the 9th day of June, 1887, she and her husband, Charles Johnson, executed 
and delivered a deed of qultclalm to sald lot to George A. Blakeslee, bishop of 
the complainant church, in trust for the beneflt of said church, whiçh deed 
was duly acknowledged on the 9th day of June, 1887, and flled for record on 
the lOth day of June, 1887, in the recorder's office of Jackson county, Missouri. 
ïhe complainant church was thereafter duly incorporated imder the laws of 
the state of lowa. The other important facts of the case will sufficiently ap- 
pear from the opinion herein. 

P. P. Kelley, Geo. Edmunds, and L. Traber, for complainant. 
John N. Southern and Jas. O. Broadhead, for respondents. 

PHILIPS, District. Judge (after stating the facts). 1. Question 
is made, at the threshold of this case, as to the power of the com- 
plaining corporation to maintain this suit. The broad proposition 
is asserted that a foreign corporation has no right, under the laws 
of Missouri, to hold or own real estate in the state. Under the stat- 
utes of lowa, where complainant was incorporated, most libéral and 
plenary provisions are made for the incorporation of ail manner of 
beneficent, charitable, and religions associations. St. lowa, c. 2, 
tit. 9, p. 275. Section 1095 provides that "any three or more persons 
of fui] âge, citizens of the United States, a majority of whom shall 
be citizens of this state, who désire to associate themselves for be- 
nerolent, charitable, religions or missionary purposes, may make, sign 
and acknowledge before" a prescribed oiiicer, "and hâve recorded in 
the oifice of the recorder of the county in which the business of such 
Society is to be conducted, a certiflcate in writing," etc., "in which 
shall be stated the name or title by which such society shall be 
known, the particular business and objects of such society, the num- 
ber of trustées, directors," etc. Section 1096 déclares that upon the 
flling for record such certiflcate the persons so signing and their 
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associâtes and successors "shall by vîrtue hereof be a body politic 
and corporate, • ♦ • and by that name they and their succes- 
sors shall and may hare succession, and shall be persons capable of 
suing and being sued, and may bave and use a common seal," etc.; 
"and they and tbeir successors by tbeir corporate name shall be capa- 
ble of taking, receiving, purchasing and holding real and personal 
estate." Section 1097 provides that such religions associations may 
nominate and appoint such trustées, directors, or managers for the 
corporation, "according to usages of the appointing body," etc. 
Section 1101 déclares that "any corporation formed undcr this 
chapter shall be capable of taking, holding or receiving property by 
virtue of any devise or bequest contained in any last will or testa- 
ment." And the only limitation imposed by this statute upon the 
power of such corporation to take and hold property is contained in 
the last clause of the last-named section, which déclares that "no 
persoB leaving a wife, child or parent, shall devise or bequeath 
* * • more than one-fourth of his estate after the payment of 
debts." Section 1102 déclares that the trustées, etc., of existing 
religious corporations may, by conforming to the requirements of 
said section 1095, "reincorporate themselves, or continue their ex- 
isting corporate powers, and ail the property and effects of such 
existing corporation shall vest in and belong to the corporation so 
reincorporated or continued." This association was incorporated 
in conformity to this statute. But it is insisted by respondents that 
the mère incorporation of the religious association did not hâve the 
effect, ipso facto, to vest the property of the church in the corpora- 
tion, so as to authorize the légal entity to sue therefor. The case of 
Catholic Church v. Tofbein, 82 Mo. 418, is relied on. Tpfbein, by his 
will, devised the property "to the Catholic Church a't the city of 
Lexington, Missouri." Aiterwards said church was incorporated 
under the General Statutes. It was held that, as the devise was to 
the church, and took eflect before the act of incorporation, the mère 
fact of an incorporation by that name, without more, did not hâve 
the effect to transfer to the corporation the property devised to the 
church, as such, any more than if the incorporators had taken some 
other name; citing the case of Frank v. Drenkhahn, 76 Mo. 508, as 
"directly in point." In the latter case the conveyance was to a 
number of individuals, directors of a voluntary joint-stock associa- 
tion, "and their successors in ofiSce, in spécial trust for the use 
ôf the shareholders in said company." Afterwards the members of 
said company were incorporated by act of the législature under the 
name of the "St. Louis and Birmingham Iron Company." Under 
judgment obtained against the corporation this property was sold, 
and ejectment was brought, predicated of the sheriff's deed. The 
court held that, as no transfer was shown from the grantees in the 
deed, or from the shareholders in the joint-stock company to the cor- 
poration, there was nothing to show succession of right in the cor- 
poration to the property. But the case hère is essentially différent. 
The theory of the complainant is that this property was acquired 
originally with church funds, and was and is held in trust for the 
use of the Church of Jésus Christ of Latter-Day Saints, which later 
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took the name of the "Eeorganized Cliureh. of Jesns Christ of Lat- 
ter-Day Saints." This church, according to its ecclesiastical polity, 
mies, and System of government, at its annual gênerai conférence, 
April 6, 1891, directed and authorized the articles of association and 
incorporation. This conférence represented the ecclesiastical body 
in its entirety. And, as stated in the déposition of Bishop Kelley: 

"The church at Lamonl [lowa], efCected the articles of incorporation, be- 
cause that Is the central church, and ail others are simply branches of that 
church. It is ttie headquarters,— the principal place of business,— and was 
made the principal place of business by the common consent of the body, 
which is the rule of action of the body." 

The articles of association were presented to, Toted on and adopt- 
ed by, the authorized delegates of the church, by the sixth article 
of which it is provided that: 

"Ail property now held or owned by said church in the name of any person 
or persons, as trustées or otherwise, including the publication establishment 
at Piano, Illinois, shall vest in said corporation; and ail persons holding such 
property in trust for said church are hereby directed and required to transfer 
and convey the same to said corporation as the property of said church; 
and said corporation shall, by opération of law, succeed to ail property now 
owned by said church, or held for Its use, and may sue and recover the same 
in the name of said corporation." 

This was the act of transfer of the équitable înterest of the mem- 
bers of the church association — the beneflciaries of the trust estate — 
to the corporation. Such religious bodies are sui generis, and this 
was the only method by which this equity could be conferred upon 
the incorporators, — ^by articles in writing, duly adopted and attested 
at its church meeting. This equity being held by the incorporators, 
it certainly was compétent for them, in adopting the articles of in- 
corporation, to provide and déclare, as they did in the sixth article 
thereof, that the property held or owned by the church in the name 
of any person or persons, as trustées or otherwise, should vest in said 
corporation. 

2. I understand the law of comity to be well established that a 
corporation of one state, if net forbidden by its charter, may exert 
its powers in any other state of the Union, so as to take and hold 
real estate therein, unless interdicted by the positive law or declared 
policy of such other statè. Wright v. Lee (S. D.) 51 N. W. 706, 55 N. 
W. 931; Barnes v. Suddard, 117 Hl. 237, 7 N. E. 477. This question 
was fully considered and settled in the case of Christian Union 
V. Yount, 101 U. S. 352. See, also, Lancaster v. Improvement 
Co. (N. Y. App.) 35 N. E. 964. The respondents invoke section 8, 
art. 2, of the state constitution of Missouri for the position that a 
foreign corporation has no right to hold or own lands in this state, 
Said section is as foUows : 

"ïhat no religious corporation can be established In this state, except such 
as may be created under a gênerai law, for the purpose only of holding the 
tltle to such real estate as may be prescribed by law for church édifices, par- 
sonagea and cemeteries." 

This is not inhibitory of the existence of religious corporations in 
the state, nor is it a déniai of their right to hold real estate. It 
simply limits their création to "a gênerai law," conformably with an- 
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other spécifie provision of the constitution prohibiting spécial légis- 
lation, and restricts such corporations tp the purpose of holding title 
to real eptate for church édifices, parsonages, and cemeteries. Its 
purpose was and is to prevent the incorporation of such bodies for 
the purpose of acquiring real estate for other purpose or use than 
the reasQnablç requirements for the prescribed purposes. The fact 
that the législature of the state has not prescribed the maximum 
limit of the quantity of real estate to be held by such corporations 
gives no color to the contention that the state has refused to recog- 
nize the right of foreign religions corporations to hold property or 
transact business within the limits of the state. Cowell v. Springs 
Co., 100 U. S. 59, 60; Stevens v. Pratt, 101 Hl. 206; Thompson v. 
Waters, 25 Mich. 224; Merrick v. Van Santvoord, 34 N. Y, 221. But 
the state statute (article 10, Rev. St. 1889) authorizes the incorpora- 
tion of such religions bodies or associations, and in a spirit of 
marked public libéral! ty section 2825 provides that: 

"Any association, congrégation, society or cliurch organization formed for 
religious pixrposes» and any association formed to provide or malntain a ceme- 
tery, • * * and In gênerai any association, society, company or organiza- 
tion whlclj ten^s to the public advantage in relation to any or several of 
thei objects àbove enumerated, and whatever Is incident to such objects. may 
be created a body corporate and politic by complying wlth sections 2821 and 
2822." • ■;,_ 

Section 2828 déclares : 

"Corporations may be formed, under the provisions of thls article, to exé- 
cute any trust, the purpose wiereof is within the purview of this article, and 
may receive and take, by deed or devise, in their corporate capacity, any 
property real and Personal, for the use and pm-poses of such trust, and exé- 
cute the trust so created." 

Section 2833 provides that: 

"Any corporation, the purposes whereof are included In section 2825 hereof, 
may açquire and hold in its own name such real estate and buildings as may 
be necessary for assembly, library, labôratory and other rooms requislte for 
its pm'poses, and may receive income from such other rooms as may be requl- 
site to the completeness of suCh buildings; but such income shall be applied 
to the pm-pose of such corporation as deflned in section 2825." 

And section 2835 makes spécifie provisions for a proceeding by 
quo warrante for inquiring into any misuser of the franchise of such 
corporation. 

The property in question was originaUy acquired by an agent of 
this church, for the purpose of erecting thereon a temple, designed 
to be the New Jérusalem of this religious order, from which the 
eyes and yearning desires of this people, through 60 years of exile 
and wandering, hâve never been turned nor diverted. To them it 
has been as the New Jérusalem to the Israélite and as Mecca to the 
Moslem. For 62 years it has been known to this sect and the peo- 
ple of western Missouri as the "Temple Lot," on which, in the full- 
nêss of time ând the fulâUment of prophecy, was to be erected a 
splendid temple for the gathering of the believers for religious wor- 
ship and exaltation. Whether the 2| acres contained in this lot 
be more than is necessary for the érection of such temple is a ques- 
tion the court would not undertake to détermine in this collatéral 
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proceeding. Such question belongs to the state. Lancaster v, 
ImproTement Co., supra; Eailroad Co. v. Lewis, 53 lowa, 101-113, 
4 N. W. 842; Banii v. Matthews, 98 U. S. 621; Cliambers v. St. Louis, 
29 Mo. 576; Land v. Coffman, 50 Mo. 252; Cowell v. Springs Co., 
100 U. S. 56; Jones v. Habersham, 2 Sup. Ct. 336. "The aets of a 
foreign corporation which bas not complied with the requirements 
of the constitution and laws of the state in relation to such corpora- 
tions transacting business, owning and disposing of property, 
• * * are not void and unenforceable; and said foreign corpora- 
tion can only in a direct proceeding by the state be prevented from 
exercising its franchise within the state until it bas complied with 
the constitution and the laws." Wright v. Lee (S. D.) 51 N. W. 706, 
And in the same case (55 N. W. 931) the suprême court of Dakota 
hold that: "Although transacting business in this state by such 
noncomplying foreign corporation is a usurpation of power by such 
corporation, with the state rests the right to elect whether it will 
acquiesce in such usurpation, or dispute and prevent it." 

3. Was tliis property, in its acquisition, impressed with a trust in 
favor of said church? As both parties claim under Edward Part- 
ridge, both are precluded from invoking any other source of title, 
and it is only necessary to inquire into the character of his tenure. 
Although the deed to Partridge dîd not, on its face, express any 
trust estate, the légal title may be impressed with a use for a third 
person by évidence aliunde. That he bought this property with 
funds contributed by the members of the church, and held the title 
in récognition of the trust, is too clear, to my mind, to admit of 
debate. In the first place, its acquisition by him was in fuliillment 
of the revealed will of God, as accepted by him, as a member of the 
church, in the Book of Doctrine and Covenants. He was a bishop 
of the central church, then at Kirtland, Ohio. As such he looked 
after its temporalities. After such a lapse of time it may be diffi- 
cult to flnd this and that witness to testify to placing so much money 
in his hands. But the substantive facts appear in this case in 
persuasive clearness. The stress of this religions sect's environ- 
ments rendered it expédient that they should seek asylum in the 
then remote west, where, as they supposed, unvexed by those who 
despitefully used them, they might tabernacle in peace. Witnesses 
testify to the fact of making contribution to this fund, and to the 
common notoriety of raising the money for this purpose. It was 
discussed in the public assemblies, and report was made to the 
church, showing that $3,000 had been raised for this purpose; and 
Bishop Partridge came to Independence, Mo., to acquire lands for 
the temple, and settlement of the people of his religion. From the 
day of the acquisition of this property by Partridge, he and his 
church, to the day of his death, in 1841, recognized this lot as church 
property. It was known as the "Temple Lot." Proof conclusive 
of this issue is fumished in the fact that Joseph Smith, the founder 
and head of the church, its recognized prophet and seer, himself 
came to Missouri, and in 1832 held religions services on this site, 
and solemnly dedicated it as the spot where the temple was to rise 
and shine. Partridge himself participated in this ceremony. And, 
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to "maEe assurance doubly gare," Pairtridge, on tlie eve of the expul- 
sion of himself and the people of his church from the state by 
military force at the command of the governor, in 1839, made a 
deed, embracing this property, to the minor children of Oliver 
Covedery, his co-worker in the church, and companion in misfortune, 
in VFhich he recited the fact that "there was money put in my hands 
by Oliver CJowdery, an elder in the church of Latter-Day Saints, 
f ormerly of Kirtland, Ohio, for the purpose of entering the lands in 
the state of Missouri In the name and for the beneflt of said church." 
This, no doubt, from the évidence, was the money placed in hia 
hands and reported to the church at Kirtland, Ohio. 

4 This deed from Partridge to the Covs'dery children is assailed 
on varions grounds. It is objected that there is not sufiacient évi- 
dence of its delivery. The deed proper bears no date, but it was 
acknowledged on the 25th day of March, 1839. Presumptively it 
was èxecuted prior thereto or contemporaneoûsly therewith. Under 
the ruling of the state suprême court the presumption is that the 
deed was delivered the day of the acknowledgment. Fontaine v. 
Institute, 57 Mo. 552. It is also the settled rule of the state that the 
recording of a deed, duly acknowledged, is presumptive évidence of 
deliveoy. Kane v. MçCown, 55 Mo. 198. There are also in .this 
case otiier reasonable presTimptions of delivery. The évidence shows 
that Partridge and his flock were, in 1839, in péril. They fled, under 
military menace, from Caldwell county, in this state. Filled with 
appréhension and uncertainty, and anxious for the exécution of his 
sacred trust respecting this property, he fell upon the plan of de- 
claring the trust in this deed, and of making the children of Oliver 
Cowdery, his tried friend, and an elder in the church, the depositaries 
of the title, believing no doubt that, on account of their tender years, 
they would be less exposed to violence and harm, and that, on ac- 
count of their training in the church, they would be worthy and 
faithJul trustées. It is therefore reasonable to conclude that he de- 
livered the deed to some one of them, or to some one for them, before 
fleeing the state. It is quite inferable, from ail the facts and cir- 
cumstances in évidence, that thèse children died in their minority. 
Presumptions in equity should be more liberally indulged after such 
a long lapse of time, wherg the loss of witnesses by death and re- 
movals and disappearance often renders direct proof impossible. 
The recording act of the state statute during this period prescribed 
no time inter partes within which a deed should be admitted to rec- 
ord. The writer of this opinion sought unsuccessfuUy, as counsel 
in Sappington v. Oeschli, 49 Mo. 244, to hâve the court, on gênerai 
principles of equity as to third parties giving crédit to the ostensible 
owner of the fee on the faith thereof, hold that a deed should be 
recorded at least within a reasonable time. Even had there been no 
açtual delivery of this deed, there is high authority, on sound prin- 
çiple, for holding that, where a trustée, in order to secure a trust 
obligation, makes a deed, even to himself as trustée, regularly ex- 
ecuted, except recording it, and dies, leaving the deed among his 
papers, it wUi bind the land effectually as a déclaration of trust, 
and it would be sufSciently delivered for such purpose. Carson v. 
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Phelps, 40 Md. 73. The state statute (section 4860) authorizes a copy 
of such recorded deed to be read in évidence, although not recorded 
■within one year after exécution, "upon proof of such. facts and cir- 
cumstances as, together with certiflcate of aclinowledgment or 
proof, shall satisfy the court that the person who executed the instru- 
ment is the person therein named as grantor." Aside from the cir- 
cumstances already recited, the évidence shows that the grantor 
lived in Oaldwell county, Mo., where the acknowledgment purports 
to hâve been taken. He was a conspicuous character there, and 
naturally enough was known to the county judge, who himself was 
a member of the grantor's church. The law always présumes that 
a public oiHcer does his duty. It is therefore to be presumed that 
the recorder of Jackson county, in admitting the deed to record, in- 
spected it, and was satisfied of its original character. I therefore 
admit the deed in évidence. 

5. This deed clearly enough déclares a spécifie trust for the 
church. The criticisms made by counsel in this connection are 
strained. They do violence to the declared honest purpose of the 
grantor. It is contended, for instance, that the description of the 
land is uncertain. After other particularities, the deed concludes 
as foUows: 

"This sale is to embrace ail lots of ail sizes situated In Independence, and 
to embrace the lot known as the 'Temple Lot,' and ail other lands of what- 
ever description said Partridge, the flrst party, Is entitled to in Jackson 
county, in the state of Missouri." ' 

The temple lot was thus not only susceptible of ascertainment and 
identification, but the évidence shows it was as well known to the 
people of Independence as the public square. 

It is next suggested that the grantor acknowledged in this deed the 
receipt of |1,000 from Oliver Cowdery as purchase money for the 
land, and that this discharged the land from the trust, as the church 
presumably received the beneflt of the money, and it cannot both 
hold the money and the land. This, it seems to me, is a non sequitur. 
If Oliver Cowdery in fact saw fit to pay Partridge |1,000 to so convey 
the land in trust, how does that destroy the existence of the trust, 
even if it had been made to appear by the évidence (which it does not) 
that Partridge turned the money over to the church? But the deed, 
taken in its entirety, shows clearly enough that the meaning of this 
acknowledgment was not that the grantor was then receiving |1,000 
from Cowdery, but it is to be read and understood in connection with 
the opening sentence of the instrument, which déclares that said 
Cowdery, as elder of the church, had put money in the grantor's 
hands. Cowdery knew as well as any living man that the temple 
lot had been bought by Partridge for the church, and that Partridge 
had come to Missouri as the bishop and agent of the church to ac- 
quire lands for its beneflt and use. The deed shows on its face that 
it was very inartiflcially drawn, but shows throughout the purpose 
of the grantor to secure this property to the church. It winds up 
with the signiflcant sentence : "Said Partridge also agrées to amend 
this deed to said Oliver Cowdery at any time for the purposes afore- 
said." 

v.60F.no.7— 60 
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6. Thè respondents claim title — ^Pirst, through à deed of convey- 
anee from three out of flve of the heirs of Edward Partridge; and, 
second, by adverse possession. As the basis of the record title they 
oflered in évidence a certifled copy from the recorder's office of 
Jackson county of what purports to be a deed from three of said 
hoirs, of date May 5, 1848, to one James Poole. The flrst objection 
to this deed is that it was not acknowledged properly. The point 
of this objection is that the clerk of the circuit court certifled the 
acknowledgment under his private seal, there being no seal of the 
court provided. By section 16, p. 221, tit. "Oonveyances," Eev. St. 
1845, in force when this acknowledgment was taken, it is provided 
that: 

"Bvery instrument in writing whereby any real estate Is conveyed, or may 
be effected in law or equity, eliall be acinowledged or proved and certifled in 
the manner bereinafter prescribed. 

Section 19 prescribed that such certiflcate shall be — 

"When gràuted by a court, under the seal of the court, when granted by the 
clerli of thé court, under the hand of the elerk and seal of the court of which 
he Is clerk; when granted by an offlcer who has a seal of office, under the 
hand and officiai seal of such ofllcer, when granted by an offlcer who has ïio 
seal of office, under the hand of such offlcer." 

We will not pursue this matter further than to say that it would 
seem the statute is quite explicit that, where the acknowledgment 
is taken by a clerk of court, it must be "under seal of the court of 
which he is clerk." The deed should not be admitted in évidence, 
because neither the original was oflered in évidence, nor any affldavit 
or other proof of its loss, or that it was not in the défendants' posses- 
sion. Orispen v. Hannavan, 72 Mo. 548. 

A yet more fatal objection to this deed as a valid conveyance 
against the unrecorded deed from Partridge of 1839 is the fact that 
no évidence whatever was offered tending to show that Poole paid 
a valuable considération for this deed, or that any subséquent pur- 
chaser paid any valuable considération. To constitute an innocent 
purchaser in such case, it is not suflcient that it should appear that 
a deed was executed, laut the proof must go further, and show af- 
flnnatively that a valuable considération was paid, and that, too, be- 
fore the prier deed was placed of record. The récital of the receipt 
of alleged purchase money in the deed is not sufiflcient proof of the 
payment of the purchase money as against third parties. Coal 
Oo. V. Doran, 142 U. S. 417-437, 12 Sup. Ct 239, and cases cited; 
Bishop V. Schneider, 46 Mo. 473; Sillyman v. King, 36 loAva, 207-213. 

7. The respondents next rely upon 10 years' adverse possession 
of this property. Conceding that the Poole deed, and others foUow- 
ing thereon, constituted color of title, there must be joined with it 
adverse possession. Avery v. Adams, 69 Mo. 603. Such possession 
must not only be adverse, but it must be unbroken for a period of 
10 consécutive years. Moore v. Harris, 91 Mo. 617, 4 S. W. 439; 
Olwine v. Holman, 23 Pa. St. 279; Malloy v. Bruden, 86 N. C. 251. 
The statute of this state (section 6768) is but expressive of the better 
common-law rule that a possession of a part of a tract of land under 
color of title, to extend to other lands not actually occupied, must 
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bé in the name of the whole tract claimed, coupled with the exer- 
cise of usual acts of ownership over the whole tract claimed. The 
évidence in this case shows that about 1851 Woodson and Maxwell 
platted that portion of the 63-acre tract lying north of Walnut street, 
and containing about one-fourth of the whole tract, laying it out 
into streets and alleys and lots, whieh included the temple lot; 
and it may be conceded to respondents that a part of this 63 acres 
outside of the temple lot was fenced, and perhaps some of the lots 
sold; but it is not sufflcient that a party under a colorable deed 
should occupy one lot, where a tract is divided up into lots with 
separate streets, and acquire title by limitation to a lot not con- 
nected, and not occupied, by merely claiming title thereto. The 
ségrégation of the land into parcels and distinct lots with dividing 
streets, broke the continuity of the tract of 63 acres, and necessi- 
tated some open, visible acts of ownership over each parcel. Leeper 
V. Baker, 68 Mo. 402. It is too clear for debate that this temple 
lot in controversy was never fenced nor occupied until thèse re- 
spondents entered in 1882, and began to put a wire fence around it. 
It is true there are some witnesses who testify to mère impressions 
about a fence being somewhere about this lot in 1847. If so, it was 
not put there by Poole, or anyone claiming under him. The state- 
ments of thèse witnesses are entirely too indeflnite and conjectural 
to predicate an adverse holding thereon. It is not sufiicient that 
improvements should be shown to hâve been on or about the lot. 
It must appear aflBrmatively that they were made "by a party claim- 
ing adversely," and it must be continuous for the 10 years. Doolit- 
tle V. Tice, 41 Barb. 181. The platting of the land into lots and 
streets was an act of ownership, but, as the streets lay outside of the 
temple lot, little importance can be attached to that, unless foUowed 
up with some visible acts of dominion over that lot. The mère pay- 
ment of taxes by separate parties on separate lots, without more, 
did not amount to an adverse holding. Chapman v. Templeton, 53 
Mo. 465; Raymond v. Morrison, 59 lowa, 371, 13 N. W. 332; Mc- 
Dermott v. Hoffman, 70 Pa. St. 31. It does not appear that Max- 
well, who bought from Poole in 1848, did any act of ownership on 
this property outside of the fact that he and Woodson, by some ar- 
rangement not disclosed in the évidence, laid ofE the tract of 63 
acres into lots and streets about 1851. It next appears from a de- 
cree made in the circuit court of Jackson county in 1859 that Wood- 
son claimed to hâve made a contract of purchase with Maxwell for 
that portion of the tract lying south of Walnut street, whieh did 
not embraee the temple lot. Maxwell died in 1856, so he could not 
hâve held possession for 10 years; and there is no évidence of any 
possessory act by his heirs, or any one else, under him. The suit 
of Woodson was against the heirs of Maxwell in a partition proceed- 
ing. And how the court got into the decree therein made in 1859 
any part of the temple lot, against the express flnding that Wood- 
son had bought from Maxwell only the land south of the street run- 
ning south of the temple lot, is inexplicable. That part of the de- 
cree was a mère brutum fulmen. Recitations made in the partition 
proceedings and deeds are not binding on strangers. Warren v. 
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Syme, 7 W. Va. 474 No deeds were made undép tMs partition sale 
Tintil 1867. During ail this time th.ere is nothlng shown to satisfy 
the miûd of the court of a single act of ownersltip over a foot of the 
temple lot. About the time of the making thèse deeds under the 
partition proceeding, one J. E. Hedrick began to buy up thèse lots 
in the interest of GranviUe Hedrick, président of the défendant 
church, in trust for said church, who, as it will appear hereafter, 
had notice of the trust on said temple lot, and did not take actual 
possession thereof until 12 years af ter the trust deed f rom Partridge 
was put upon record, and without taking any steps to remove said 
cloud on the title. 

8. Even if the Poole deed were admitted in évidence, it would only 
affect three-flfiiis of the lot, and it is impossible to reasonably es- 
cape the conclusion that he and ail the parties claiming under him 
had notice of the trust character of the temple lot. It is a wise 
rule, predicated of sound public policy, and nearly always promotive 
of the ends of justice, announced by the suprême court in Benoist 
v.Darby,12Mo. 206: 

"Where particular knowledge of a fact is sought to be brought home to 
a party, évidence of the gênerai réputation and bellef of the existence of that 
fact among his neif hbors is admissible to the jiiry as tending to show that he 
also had Imowledge as well as tbey. It is next to impossibility in very 
many cases to flx a positive knowledge of a fact upon an indivldual, notwith- 
standing the interest he may hâve in being correctly informed, and doubtless 
is informed thereof; and we cannot see the injustice of permltting a party 
to raise a presumption of knowledge In such case by sàowing that the com- 
munity are informed on the subject, and hence the party interested may also 
hâve similar knowledge." 

Ck)urts will take judicial notice of matters of public history. They 
wiU also admit, for the purpose of notice, a matter of local history 
on proof aliunde tending to show its truth. The appearance and 
location of the "Mormons," so called, at Independence, Mo., and the 
sélection of the temple lot, was as notorious in western Missouri as 
the famous "Order No. XI." of the late Civil War. The local com- 
munity was stirred to its deplhs with intensest excitement over the 
fact of the proposed érection on this site of the central temple of this 
sect as their New Jérusalem, and the gathering around it, on the 
contiguous 63 acres, of the believers. It led to open, armed hostili- 
ties between them and the gentiles. The testimony of quite a 
number of old résidents, gentlemen of the highest character, as 
weU as the testimony of many of respondents' witnesses, shows in- 
disputably that this lot was generally known and recognized in that 
community as the "Temple Lot." Its public dedication as such by 
Joseph Smith, the founder, prophet, and seer of the church, was it- 
self an event so noteworthy that it is incredible it should not hâve 
been known, and been long the subject of common talk in 'the com- 
munity. Partridge was a conspicuous character in the church, and 
his children were followers. The name "Temple Lot" has adhered 
to this pièce of property, on one of the principal thoroughfares of 
the city of Independence, through aU thèse years. And the circum- 
Btances detailed by Emily, the daughter of Partridge, under which 
the deed was executed to Poole, carry persuasive évidence to my 
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mind that he knew he Tvas after acquiring this property covertly, 
and that he was really acting in the matter in the interest of Max- 
well, to whom he at once conveyed. When Woodson and Maxwell, 
themselTes old settlers, and conspicuous characters of the county, 
platted this ground, they designated the street bounding this lot on 
the east, "Temple Street." They must hâve known they were try- 
ing to reduce to spéculative interest a spot sacred to this church. 
They assumed, doubtless, that those people, violently expelled f rom 
the State, and under popular odium, would not hâve the temerity 
to claim their own, and to carry ont the purpose of the dedication 
of this lot. Granville Hedrick, the head and founder of the re- 
spondent organization, was himself, up to 1857, a conspicuous mem- 
her and minister of the complainant organization. He knew ail 
about the trust character of this property, and his purpose was. in 
buying up thèse supposed outstanding titles, to préserve the prop- 
erty to its trust use. So impregnated with this thought were his 
foUowers that the leader and the trustée for this property testifled 
in this case as foUows: 

"Q. Is it true that you claim and hold, and bave always so claimed and held 
sinee you hâve been tke trustée, to hold the property In trust for the légal 
succession of the church that was organized in 1830? A. In no other way 
bave we held it than for the church, and we claim to be the church, in légal 
succession, from 1830 down to the présent We are holding it in trust for the 
church whlch is represented by us, and which we claim is the church that was 
organized by Joseph Smith on the 6th day of April, 1830, as history records it. 
We claim to hold the property in that way, as being part and parcel of the 
church organized at that time." 

The respondent Hill, who holds whatever title the respondents 
hâve to this property, testifled that he came to Independence, Mo., in 
1868, "not because of any spécial temporal beneflt," but because "the 
saints were to gather hère in Independence, or Zion, as it is caUed. 
I had read the révélation in the Book of Doctrine and Covenants 
in référence to the temple property hère in Independence, begin- 
ning with July, 1831. * ♦ * i did not hâve to try to find it 
[the lot], for it was hère plain enough to be seen. I found the 
temple property myself, and it was known as the 'Temple Lot' when 
I came hère." While it is true that a person purchasing land from 
one who appears by record deed to be the owner in fee is not bound 
by equities in favor of a stranger to the deed, yet, if he hâve notice 
of equities dehors the record, he is as effectually bound thereby as . 
if such equities were incorporated in the deed. "The taking of a 
légal estate after notice of a prior writing makes a person a mala 
fldes purchaser; « ♦ ♦ and actual notice embraces ail degrees 
and grades of évidence, from the most direct and positive proof to 
the slightest circumstance from which a jury would be warranted in 
inferring notice." Coal Co. v. Doran, 142 U. S. 437, 438, 12 Sup. Ct. 
239. There is perhaps not a Mormon on the American continent, 
possessed of any intelligence, who bas not known, from his connection 
with the church, the history of the temple lot at Independence; and 
it would be about as reasonable to suppose that an Israélite could 
.become the purchaser of a lot in Jérusalem, and claim that he was 
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an innocent purchaser against the design of Ms people to re-estab- 
lish there the New Jérusalem, as to say thèse respondents are 
innocent purchasers. 

9. It remains to be ascertained who are the true beneficiaries of 
this trust. It is a mère play on words, a clutching after shadows, 
for respondents to quibble about the précise name by which the 
Mormon Church was known in its early history. As well say that 
the dénomination of Christians now known as "The Christian 
Church" had lost their identity, because in their early history they 
were called "Campbellites." The identity, unity, and sameness 
from 1830 to 1844 of the Mormon Church are too clear for debate. 
Now and then, by this and that person, it was called "The Church 
of Christ," «Church of Latter-Day Saints," and "The Church of 
Jésus Christ of Latter-Day Saints." The terms were employed 
interchangeably. As applied to this issue, it is rather a question 
of identity of doctrine. The temple built at Kirtland, Ohio, the 
central rendezvous between 1830 and 1835, was inscribed on the 
portai with the words, "The Church of Jésus Christ of Latter-Day 
Saints." This was the public authoritative récognition of the name 
by which they chose to be known. Beyond jiU cavil, if human 
testimony is to place any matter forever at rest, this church was 
one in doctrine, government, and purpose from 1830 to June, 1844, 
when Joseph Smith, its founder, was killed. It had the same fédéral 
head, governing bodies, and faith. During this period there was 
no schism, no sécession, no "parting of the ways," in any matter 
fundamental or affecting its oneness. The only authorized and 
recognized books of doctrine and laws for the government of the 
church from 1830 to 1846 were the Bible, the Bock of Mormon, and 
the Book of Doctrine and Covenants. The Book of Doctrine and 
Covenants, which consisted principally of claimed divine révélations 
to Joseph Smith, was the édition published at Kirtland, Ohio, in 
1835, and at Nauvoo in 1845. No possible question could be made 
that, had this church, with its central governing power résident 
at Nauvoo, asserted righti of control over this property up to 1845, 
it wonld hâve been recognized by the ecclesiastical body and by 
courts of chancery as the beneflciary of the trust recognized by 
Edward Partridge from 1882, and declared by him in his trust deed 
of 1839. Joseph Smith was kiUed at Carthage, 111., in June, 1844. 
He was the président and the inspiring spirit of the church. His 
violent death struck with dismay the hearts of his followers, and 
out bf the confusion incident thereto was born disorder, schism, 
and ambition for leadership. Disintegration set in, and the church 
split into factions, which, under the lead of différent heads, scat- 
tered to différent parts of the country. Among the "Quorum of 
Twelve" — representing the apostles— was one Brigham Young, a 
man of intellectual power, shrewd and aggressive, if not audacious. 
Naturally enough, such a man gathered around him the greater 
numbers, and it was an easy matter for him to seize the fallen reins 
of the presidency. He led the greater portion of Mormons out to 
what was known aâ "Winter Quarters," near Omaha, and thence 
to Sait Lake valley, in Utah, theh a dependency of old Mexico. 
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From this settlement has sprung the powerful ecclesiastical body 
linown as the Sait Lake or Utah Church. While the respondents 
are wary of claiming alliance with this Sait Lake Ohurch, it is evi- 
dently "the power behind the throne" in the défense of this suit; 
and daim is made by respondents' counsel that it in fact absorbed 
the Mormon Church, and is the real successor to the ancient church. 
There can be no question of the fact that Brigham Young's assumed 
presidency waa a bold and bald usurpation. The Book of Doctrine 
and Covenants (printed in 1846), page 411, containing a révélation 
to Joseph Smith, January 19, 1841, gave unto them "my servant 
Joseph, to be a presiding elder over ail my church, to be a translater, 
a revelator, a seer, and prophet I give unto him for councillors 
my servant Sidney Eigdon, and my servant William Law, that thèse 
may constitute a quorum and first presidency, to receive the oracles 
for the whole church. I give unto you my servant Brigham Young, 
to be a président over the twelve traveling council." So that Brig- 
ham Young was but président over the "twelve," a traveling coun- 
cil. The book clearly taught that the succession should descend 
lineally, and go to the first bom. Joseph Smith, so taught, had, 
before his taking off, publicly proclaimed his son Joseph, the présent 
head of complainant church, his successor, and he was so 
anointed. The book also contains the following, when referring to 
Joseph Smith: 

"But verily I say unto you that none else shall be appointed unto the glft, 
except It be through him, for if it be taken from him he shall not hâve power, 
except to appoint aaother in his stead; and this shall be a law unto you: that 
you receive not the teachings of any that shall corne before you as révélations 
or commandments; and this I give unto you that you may not be deceived, 
that you may know they are not of me. For verily I say unto you that he 
that is ordained of me shall come in at the gâte, and be ordained, as I bave 
told you before, to teach those révélations which you hâve received, and 
shall receive through him whom I hâve appointed." 

Brigham Young's assumption of this office (under the claim of 
something like a transfiguration) was itself a departure from the 
law of the church. The Book of Mormon itself inveighed against 
the sin of polygamy. True it is that Brigham Young taught that 
thèse denunciations of the book were leveled at the Indians, — the 
Lamanites. But I confess to an ntter inability to interpret human 
language if this be correct In chapter 1, Book of Jacob, in speak- 
ing of the people of Nephi, the favored people, they are arraigned for 
growing hard of heart, and "indulge themselves somewhat in wicked 
practices, such as like unto David of old, desiring many wives and 
concubines; and also Solomon, his son." And in chapter 2, same 
book, after alluding to the filthiness — evidently of the Indian tribes 
— ^it says: "Behold, the Lamanites, your brethren, whom ye hâte, 
because of their filthiness, and the cursings which hâve come upon 
their skins, are more righteous than you, for they hâve not forgotten 
the commandment of the Lord, which was given unto our fathers, 
that they should hâve save it were one wife; and concubines they 
should hâve none. * • • And now this commandment they ob- 
serve to keep, wherefore because of this observance in keeping this 
commandmeut the Lord God will not destrov them; and one dav 
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theyshall 'become a blessed people." How it can be that the Laman- 
ites please God in stickiug to one wife, and the Nephites displeased 
Him by imitatiag David and Solomon in multiplying wives, and yet 
polygamy is to be a crown of righteousness in tbe teacMngs of tJie 
Angel Mormon, challenges my power of compréhension. It requires 
transfiguration to do so. Conf ormably to the Book of Mormon, the 
Book of Doctrine and Covenants expressly declared "that we believe 
that one man should hâve but one wife, and one woman but one hus- 
band." And this déclaration of the church on this subject reap- 
peared in the Book of D. and 0. édition of 1846 and 1856. Its first 
appearance as a dogma of the church was in the Utah Church in 
1852. Claim is made by the Utah Church that this doctrine is predi- 
cated of a révélation made to Joseph Smith in July, 1843, No such 
révélation -was ever made public during the life of Joseph Smith, and 
under the law of the church it could not become an article of faith 
and belief until submitted to and adopted by the church. This was 
never done* No more complète and caustic réfutation of this clalm, 
made by Brigham Young, can be found than that in Exhibit W 
in this case, in a book entitled "The Spiritual Wife System Proven 
False," issued by Granville Hèdrick, the head of the respondent 
church, in 1856. He ridiculed the pretension of Brigham Young 
that he had this révélation, unproclaimed, locked up in his private 
chest for nine years: Hesays: 

"Now, how strangely Inconsistent that the révélation should be given nlne 
or ten years before its time, and hâve to lie eight or nlne years under hla 
patent lock before it would be time to proclaim it. Hère, then, we bave a 
spécimen of an abortive révélation, corne before Its time, and had to be put 
in the sacred desk, under a patent lock, for elght or nine years, and shown oc- 
easlonally,— Jast often enough to get the thing used to it, so that when It 
got old enough it could go abroad. So much for this curious révélation, come 
in an abortion, got burned up, then locked up, and now has gone forth to damn 
everybody that don't believe in It Why, It Is a perfect phoenix." 

When the présent président of the Sait Lake Church, Wilford 
Woodruff, was on the witness stand, he testified that on the 15th 
of November, 1844, there was no marriage ceremony in the church 
except that published in the édition of 1835. He was then asked 
why the church, of which he is président, in the publication of the 
Book of Doctrine and Covenants in the Sait Lake édition of 1876 
eliminated the section on marriage as found in the 1835 édition, 
and in ail éditions thereof published up to 1876, and inserted in 
lieu thereof the claimed révélation on polygamy of July, 1843. "An- 
swer: I do not know why it was done. It was doue by the author- 
ity of whoever presided over the church, I suppose. Brigham 
Young was the président then." The Utah Church further departed 
from the principles and doctrines of the original church by changing 
in their teaching the flrst statement in the Article of Faith, which 
was, "We believe in God, the Eternal Father, and in his Son, Jésus 
Christ, and in the Holy Ghost," and in lieu thereof taught the doc- 
trine of "Adam — God Worship," which, as announced in Journal of 
Discourses by Brigham Young, is as follows: "When our Father, 
Adam, came into the garden of Eden, he came into it with a celes- 
tial body, and brought Eve, one of his wives, with him. He helped 
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to make and organize this wôrld. He is Michael, the archangel, 
the Ancient of Days, about whom koly men hâve written and spoka 
He is our Father and our God, and the only God with whom we 
hâve to do." It has introduced societies of a secret order, and estab- 
lished secret caths and covenants, contrary to the bock and teach- 
ings of the old chnrch. It has changed the duties of the président 
and of the twelve, and established the doctrine to "Obey Counsel," 
and has changed the order of the "Seventy, or Evangelists." 

10. The next important and interesting question is, does the com- 
plainant church represent the beneflciaries of this property? In 
controversies of this character, respecting the rîghtful ownership of 
church property, the civil judicatories hâve nothing to do with the 
question as to which faction expounds the sounder theology or moral 
philosophy, and which best accords with reason and common sensé. 
A good chancellor may be an indiffèrent theologian, and when he 
should lay aside the ermine for the surplice he might prove more 
bigot than justiciary. As said in Smith v. Pedigo (Ind. Sup.) 33 N. 
E. 777: 

"Keligious doctrines and practices are listened to by the courts solely as 
facts iipon whlch civil rights and the right to property are made to dépend, 
regardless of the ultimate truth or soundness of such doctrines, practices, 
and beliefs." 

In case of disorganization and factional divisions of an ecclesiastic- 
al body, the settled. rule of the civil courts is that "the title to 
church property * * * is in that part of it which is acting in 
harmony with its own law, and the ecclesiastical laws and usages, 
customs and principles, which were accepted among them before 
the dispute began, and the standards for determining which party 
is right." The right of ownership abides with that faction, great 
or small, which is "in favor of the government of the church in op- 
ération with which it was connected at the time the trust was de- 
clared." McEoberts v. Moudy, 19 Mo. App. 26; Roshi's Appeal, 69 
Pa. St. 462; Baker v. Fales, 16 Mass. 488; White Lick Quarterly 
Meeting of Friends v. White Lick Quarterly Meeting of Friends, 
89 Ind. 136. The courts will adjudge the property "to the mem- 
bers, however few in numbers they may be," who adhère to the form 
of church government, or acknowledge the church connection, for 
which the property was acquired. Judge Strong's lecture on Rela- 
tion of Civil Law to Church Property, pp. 49-59. Justice Caton, in 
Ferraria v. Vasconcellos, 31 111. 54, 55, aptly states the rule to be: 

"That, where a church is erected for the use of a partlcular dénomination 
or religions persuasion, a majority of the members cannot abandon the tenets 
and doctrines of the dénomination, and retain the right to the use of the 
property; but such secessionlsts forfeit ail right to the property, even if but 
a single member adhères to the original faith and doctrine of the church. This 
rule is founded in reason and justice. * * * Thoae who adhère to the 
original tenets and doctrines for the promulgation of which a church has been 
erected are the sole beneflciaries designed by the donors, and those who de- 
part from and abandon those tenets and doctrines cease to be beneflciaries, and 
forfeit ail claim to the title and use of such property." 

No matter, therefore, if the church at Nauvoo became a prey to 
Bchisms after the death of Joseph Smith, and presented as many 
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frigtitfâl heads as did thedri^on wMch the Apostle John saw in 
his vision on the Isle of Patmos, if there was one rigliteous left in 
Sodomithe promise of thè çbvenant and of the law of the land is 
to Mîm.' It is neitker goda law nor Bible history to say that, be- 
canse tiie saints became scattered, and witliout an organism, tbe 
faithfol 16st tlie benefit of the church property. Forsooth the chil- 
drenbf Israël were carfiedScaptive to Babylon, "the mother of har- 
lots, and the abomination of the earth," they did not cease to be 
chiidrén of the covenant, nor lose their interest in Jérusalem. A 
considérable mimber of the officers and members of the church at 
Nauvop did not ally themselves with any of the factions, and wher- 
ever they were they held on to the faith, refused to follow Brigham 
Young to Utah, and ever repudiated the doctrine of polygamy, 
which was the great rook of offense on which the church split after 
the dëath of Joseph Smith, In 1852 the scattered fragments of the 
church, the rèmnants of tho^ who held to the fortunes of the prés- 
ent Joseph Smith; son of the so-called "martyr," gathered together 
sufflciently for a nucleus of organization. They took the name of 
"The Reorganized Ohurch of Jésus Christ of Latter-Day Saints," 
and avowed their allegiance to the teachings of the ancient church; 
and their epitome of faith adopted, while containing différences iu 
phraseology, in its essentials is but a reproduction of that of the 
church as it existed from 1830 to 1844 To-day they are 25,000 
strong. 

It is charged by the respondents, as an écho of the Utah Church, 
that Joseph Smith, "the martyr," secretly taught and practiced 
polygamy; and the Utah contingent furnishes the évidence, and 
two of the women, to prove this fact It perhaps would be un- 
charitable to say of thèse women that they hâve borne false testi- 
mony as to their connection with Joseph Smith, but, in view of 
aU the évidence and circumstances surrounding the alleged inter- 
course, it is diflScult to escape the conclusion that at most they were 
but sports in "nest hiding," In view of the contention of the Sait 
Lake party that polygamy obtained at Nauvoo as early as 1841, it 
must be a little embarra,S8ing to Président Woodruff of that organi- 
zation, when he is confronted, as hè was in the évidence in this 
case, with a published card in the church organ at Nauvoo in 
October, 1842, certifying that he knew of no other rule or System of 
marriage than the one published in the Book of Doctrine and Cove- 
nants, and that the "secret wife System," charged against the church, 
wàS a créature of invention by one Dr. Bennett, and that they knew 
of no such Society. That certiflcate was signed by the leading 
members of the church, including John Taylor, the former président 
of the Utah Church. And a similar certiflcate was published by 
the Ladies' Relief Society of the same place, signed by Emma Smith, 
the wife of Joseph Smith, and Phoebe Woodruff, wife of the présent 
président Woodruff. No such marriage ever occurred under the 
rules of the church, and no offspring came from the imputed illicit 
intercourse, although Joseph Smith was in the fuU vigor of young 
manhood, and his wife, Emma, was givlng birth to healthy children 
in legular order, and was enceinte at the time of Joseph Smith's 
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death. But if it were conceded that Joseph Smitli, and Hiram, his 
brother, did secretly practice concubinage, is iiae church to be 
cliarged with those liaisons, and the doctrine of polygamy to be 
predicated thereon of the church? If so, I suspect the doctrine 
of polygamy might be imputed to many of the gentile churches. 
Oertainly it was never promulgated, taught, nor recognized as a 
doctrine of the church prior to the assumption of Brigham Young. 

It is next chargea against complainant church that it has added 
to the articles of faith other révélations of the divine will, alleged 
to hâve been made to Joseph Smith, the présent head of complainant 
church. If 80, how can this be held to be heretical, or a departure, 
when, in the epitome of faith of the ancient church, is this article: 
"We believe ail that Qod has revealed, ail that He does now reveal, 
and we believe that He will yet reveal many great and important 
things pertaining to the kingdom of Grod." And in the Book of 
Doctrine and Covenants (paragraph 2, § 14) it is taught that such 
révélations might come through him whora the prophet might or- 
dain. In the very nature of the doctrine of the church, that God, 
in the fuUness of time, makes known his will to the church by révéla- 
tion, additional révélations were to be expected. No spécification 
is made by learned counsel as to wherein the alleged new révéla- 
tions déclare any doctrine at variance with that taught in antécédent 
révélations. 

It is next charged that the complainants hâve a new Bible. The 
basis for this is that Joseph Smith, the founder of the church, was, 
as early as 1830, engaged in a translation of the Bible, which he 
is alleged to hâve completed about 1833 or 1834. This work seems 
to hâve been recognized also in a révélation in section 13, paragraph 
15, and in section 58. The évidence shows that this manuscript 
was kept by his wife, and delivered to the présent Joseph Smith, 
her son, and was published by a committee of the church. It is 
not claimed by Joseph Smith that this translation is a substituts 
for the King James translation, nor has it been made to appear that 
it inculcates any new religious tenet différent from that of the 
ancient church. In this day of multifarious and free translations 
of the Bible, it should hardly be imputed a heresy in this church 
to take some liberties with the virgin Greek and Hebrew. It is 
also charged that the complainant church has only eleven represent- 
ing the Quorum of Twelve. I believe the New Testament records 
it as a historical fact that "Peter stood up with the eleven" after 
the apostacy of Judas Iscariot. There is nothing in the Code of 
the présent church to prevent the fllling out of the "twelve." There 
are some other minor objections to the présent organization, the 
answer to which is so obvions that it scarcely need be made. 

11. Who are the respondents, and in what do they believe? Look- 
ing at their answer in this case, and their évidence, the idea occurs 
that in theory they are ecclesiastical nondescripts, and in practice 
"squatter sovereigns." They repudiate polygamy while looking 
to Sait Lake City for succor. They deny in their anSwer that this 
property was ever bought for the church, or impressed with a trust 
therefor, and yet, when their head men were on the witness stand, 
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they sworè they are a part and parcel of the ariginal church, founded 
and inepired by Joseph Smith, "the martyr," and that to-day they 
hold the property in question in trust for that church. They are 
coinmonly called "Hedrickites," because their head is Granville 
Hedrick, who himself was a member of complainant organization 
as minister, and participated actively in its gênerai conférence as 
late as 1857, receiving "the right hand of fellowship," and moving 
the conférence to works of evangelization in his région of the coun- 
try. It is inferable from the testimony in this case that they reject 
measurably the standard Book of Doctrine and Covenants, and, 
according to the testimony of respondent Hill, they "repudiate the 
doctrine taught by the church in gênerai after 1833, 1834, and 
1835;" and also the law relating to "Tithes and Offerings," and the 
doctrine of baptism for the dead, which were taught by the mother 
church. They also seeinto reject the law relating to the presidency, 
and of "the Twelve— Trâveling High Council," and also "the Quorum 
of Seyenty Evangelists." They are but a small band, and their 
seizure of the temple lot, and attempt thus to divert the trust, 
invoke the interposition of a court of equity to establish the trust, 
and prevent its perversion. 

12. Lâches. It is urged by respondents that the claîm of com- 
plainant is stale, and that a court of equity will not afford relief 
where the party complaining has been guilty of lâches. There 
are several answers to this objection. In the first place, this i» 
an express trust in favor of complainant, arising on the Partridge 
deed of 1839. The statute of limitation does not run against an 
express trust. There was no répudiation of the trust by the trus- 
tées. Lâches is a question determined by the circumstances of the 
particular case. The delay in bringing this action is not inexcus- 
able. The beneflciaries of the trust were driven from the state in 
1838-39 by mUitary force, and were not permitted to return to the 
state. A public hostile feeling and sentiment were excited against 
them, which would hâve blazed up from the slumbering Ares at 
any lime thereaf ter prior to the Civil War, had they retumed hère, 
and attempted to occupy this property. No one better knew this 
than the respondents when they laid hands to this property. The 
complainants were not hère "to stand by" whilé parties were giving 
and receiving deeds to this property. No improvements were made 
on, and no visible possession taken of, the temple lot, unta 1882, 
within 10 years of the institution of this suit, and when the trust 
deed had been of record 12 years. TJp to this hostile action of re- 
spondents the complainants had a right to assume that the trust 
character of this property was intact, and that the lot was open 
for their entry at any time when the auspicious hour came to build 
on it. In the language of Chief Justice FuUer in Coal Co. v. Doran, 
142 U. S. 444, 12 Sup. Ct. 239: "There was no delay, therefore, in 
the assertion of its rights after they were invaded." See, also, 
Burke v. Backus (Minn.) 53 N. W. 458. 

13. A courtf of equity has jurisdiction in this case. It belongs 
to it to remove clouds from title, "the relief being granted on the 
çrinciple of quia timet." It is peculiarly its province, in a case like 
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this, to vindicate the trust, to détermine the real beneficiaries of 
the trust estate, and to prevent its diversion. 

Decree will go in favor of complainant, establishing the trust 
in its favor against respondents, removing the cloud from the title, 
enjoining respondents from asserting title to the property, and 
awarding the possession to the complainant 



WALLA WALLA WATBR CO. v. CITY OF WALLA WALLA et al. 
(Circuit Court, D. Washington, S. D. March 20, 1894.) 

1. Constitdtionaij Law— Oblisation dp Contracts — Fedkkal Jurisdiction 

— Municipal Couporations. 

A City was authorized by Its charter to grant waterworks privilèges to 
prlvate companies, to itself erect waterworlis, or to purchase or condemn 
waterworks erected by others. It granted the right to a corporation, 
and stipulated that It would not itself erect competing waterworks for a 
period of 25 years, but this was not to prevent It from purchasing or 
condemning the plant at any time. Beld, that the stipulation was valid; 
and that a breach thereof by the city would impair the obligation of the 
contract, within the meaning of the fédéral constitution; and that, there- 
fore,' a fédéral court would hâve jurisdiction to enjoin the city from con- 
structlng waterworks, or issuing bonds therefor. 

2. Municipal Cokpokations — Limit dp Indbbtednbbs — Anntjal Patments 

POR Water Supply. 

A city, whose limit of indebtedness was fixed at $50,000, contracted 
with a water company for a supply of water for municipal purposes, in 
considération of an annual payment of $1,500, for 25 years. The city, 
however, had the right to détermine the contract for any default on the 
water company's part. 'Belâ that, as the city was only obligea to make 
the annual payment when It was earned, the aggregate of such paymenta 
could not be considered as a debt of the city, whlch, added to other debts, 
would exceed the limit allowed, and render the contract void. 

This was a bill for an injunction by the Walla Walla Water 
Company, a corporation, against the city of Walla Walla, to restrain 
the latter from proceeding to construct and establish works for sup- 
plying the city with water, and issuing negotiable bonds whereby 
to obtain money for that purpose. Application for injunction pen- 
dente lite granted, and demurrer to bill of complaint overruled. 

George Turner, for complainant. 

W. T. Dovell and L. C. Gilman, for défendants. 

HAHFOKD, District Judge. The city of Walla Walla is a mu- 
nicipal corporation of the state of Washington, having a charter 
granted to it by a spécial act of the législature of the territory of 
Washington in the'year 1883 (Laws Wash. T. 1883, p. 270). The 
powers conferred upon the city by said charter include the fol- 
lowing: 

"Sec. 4. The city of Walla Walla shall hâve power • • • to provlàe 
fire engines and other apparatus and a sufficient supply of water, and to 
levy and collect spécial taxes for thèse purposes, not to exceed in any year 
three-tenths of one per centum upon the taxable property within the city." 
"Sec. 10. ïhe city of Walla Walla is hereby authorized to grant the right 
to use the streets of said city for the purpose of laying gas and other pipes 
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Jntended to fumtsh the; Inhabitarts of said dty with llght, or water to 
any persons or association ôfpesrsons for a term not excéedlng twenty-flve 
years: • • • provlded, always, that none of the rights or privilèges 
hereln granted çhall be exclusive nor prevent the coimcil from grantlng the 
same rights to otlla?s. Bea îl-. The clty of Walla Walla shall hâve power to 
erect and maintaln wateè : works wlthln or wlthout the clty llmlts or to 
authorize the érection of , ;^e: same for the purpose of furnishing the clty 
or the inhabltants thereof with a sufflcient supply of water, * * * and to 
enact ail ordinances and régulations necessary to carry the power hereln 
conferred Into efCect, but n6 Wàter works shall be erected by the clty untll 
a majority of the votera, who shall be those only who are freeholders In 
■ the clty, or pay a property tax thereln, on not less than flve hundred dollars' 
worth, of property, shall at a gênerai or spécial élection vote for the same. 
Sec. 12. Said clty Is hereby authorlzed and empowered to condemn and ap- 
propriate so much private property as shall be necessary for the construction 
and opération of such water works and shall hâve power to pvirchase or 
condemn water works already erected, or which may be erected, and may 
mOrtgkge or hypothecate the same to secm-e to the persons from whom the 
same mày be purchased the payment of the purchase price thereof." "Sec. 
lOS. Tlië rights, pbwers and duties and llabllitles of the clty of Walla Walla 
and of Its several offlcers shall be those prescribed In this act and none others, 
and this is hereby declared a public act." "Sec. 105. The limit of Indebti-d- 
ness of the clty of Walla Walla Is hereby flxed at flfty thousand dollars." 

The bill of complaint allèges that, in the year 1887, the clty, pur- 
suant to an ordinance authorizing the same, entered into a contract 
with the complainant, whereby the complainant was authorized to 
lay pipes for cOnducting water in the streets of the city, and to sup- 
ply the inhabitants with water, and the complainant undertook to 
supply water for use of the city in extinguishing ares, flushing sew- 
ers, and ail other municipal purposes for a period of 25 years. The 
contract also contains the foUowing proTisions: 

"The clty of Walla Walla shall hâve the right to erect in a proper and 
workmànllke manner, and malntaln at its own expense, in such manner as 
to prevent leakage, as many flre hydrants on the mains of the water Com- 
pany as it shall see fit, not excéedlng one (1) at each street Intersection; 
and, In case of flre, the clty, through its ofBcers and employés, shall hâve ail 
reasonablè and necessary control of the water company's water, mains, and 
réservoirs for the extinguishment thereof, and, for the purpose of drilling 
flre companles, may use such water as may be necessary therefor, not often- 
er thaii once In two (2) weeks for each flre company; and the city may 
also use such water as may be necessary and convenient in and about its 
englne houses and other city buildings, and to supply any and ail city flre 
cistems. The city of Walla Walla agrées to pay to said Walla Walla Water 
CJompany for the matters and thlngs above enumerated, quarter yearly, on 
the Ist days of July, October, January, and Aprll of each year, at the rate 
of flfteen hundred dollars ($1,500) per annum, for the period of twenty-five 
(25) years, from and after the date and passage of Ordinance Number 270, 
the flrst quarterly payment to be made on the Ist day of October next (Oc- 
tober 1, 1887). 

"Thé cljy of Walla Walla wiU during sâld period, wlthout expense for 
water, be allowed to flush any sewer or sewers it mây hereafter construct, 
at suÀ time during the day or night as the water company may détermine, 
and under the direction and supervision of such offlcers as the clty may from 
time to time designate, and not oftener than once in each week. For ail 
the purposes above ennmerated, said Walla Walla Water Company wiU 
fumlBh an ample supply of water for domestic purposes, includlng sprink- 
Ung lawns, and an ample supply of good wholesome water, at reasonablè 
rates, to consumers, at ail times dm-ing the said period of twenty-flve years; 
and this contract is voidable by the city of Walla Walla so far as it re- 
<julres the payment of money upon the judgment of a court of compétent 
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jtirisdictlon whenever there shall be a substantlal fallure of such supply, 
or a substantlal fallure on the part of the water company to keep or per- 
fonn any agreement or contract on Its part herein speclfled, or in thls con- 
tract herein contained; but accident or reasonable delay shaU not be deemed 
Buch fallure, and, >intil this contract bas been so avolded, the city of Walla 
Walla wlll not erect, maintain, or become interested In any waterworks 
except the one herein referred to, save as hereinafter speclfled. Neither 
the existence of thls contract, nor the passage of Ordlnance Number 270, shall 
be construed to be, or be, a waiver of or rellnqulshment of any rights of 
the clty to taie, condemn, and pay for the water rights and works of 
said Company or any company at any time; and, in case of such con- 
demnation, the existence of thls contract shall not be taken into considér- 
ation In estimating or determinlng the value of the said waterworks of the 
eald Walla Walla Water Company." 

In June, 1893, an ordinance was passed providing for the création 
of waterworks and the laying of pipes by the city for supplying the 
city and inhabitants thereof with water, and for issuing bonds to 
the amount of |160,000, to proide the necessary funds for such 
purpose; and, pursuant to the provisions of said ordinance, an élec- 
tion was held, whereby the propositions embraced in said ordinance 
were approved by a sufificient majority of the légal voters. With- 
ont providing for the purchase, or condemnation of the works es- 
tablished by the complainant, the city is now proposing to sell the 
bonds 80 authorized, and to become a competitor of the complainant 
in the business of supplying the inhabitants of the city with water, 
although the complainant has on its part fuUy complied with ail the 
requirements of said contract. At the time of entering into said 
contract, it was impossible for the city to hâve procured sufficient 
funds for the construction of waterworks sufficient to afiford an adé- 
quate supply of water, either by taxation or by incurring debts, with- 
out exceeding the limitations flLxed by its charter, and no individual 
or private corporation could hâve been found willing to invest the 
large amount necessary for constructing said works without ob- 
taining concessions such as this contract contaîns. It will be im- 
possible for the complainant to successfuUy compete against water- 
works created and maintained at public expense; therefore the prés- 
ent scheme of the city, if carried out, wUl be destructive of the 
complainant's property, and équivalent to conâscation thereof. The 
complainant contends that proceedings having such effect, if au- 
thorized by the laws of the state, violate the clause of the constitu- 
tion of the United States prohibiting laws which impair the obliga- 
tions of contracts, and on that ground invokes the jurisdiction of a 
national court for its protection. In their argument upon this hear- 
ing, counsel for the défendants hâve admitted that, tf the contract 
set forth in the bUl of complaint is not unlawful, the case is within 
the jurisdiction of this court, and the complainant is entitled to the 
relief prayed for on the ground above speclfled. 

Their contention is that said contract is void for the foUowing 
reasons: First. The power to construct and maintain waterworks, 
conferred upon the city by its charter, is a part of its législative 
and govemmental functions, which cannot be abrogated by any act 
or contract of the city. Second. The contract to pay for supplying 
the city with water for municipal purposes in quarterly install- 
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mènts, at the rate of $1,500 per annimi for 25 years, creat^jl a debt 
wliïçli, togetjier with. other existing indebtednesa, aia6iin.te4 to a 
8um exceeding $50,000, contrary to the 105 th section of tàe char» 
ter. The arguments on both sides are well Bupported by au- 
thorîties, but it is not practicable for me at this time to attempt 
a review or analysis of them. I think they can ail be harmonized 
with the conclusion which I hâve reached. To establish and 
operate works for gathering and storing a sufflcienfr supply of 
water, to protect the same from pollution, and to distribute the 
same tp gll parts of a city, requires a large expenditure of capital 
and labor, and such expenditures are expected to yield remunera- 
tive profits to investors. It is also necessary, for the purposes men- 
tioned, to exercise the power of eminent domain and the police 
power of the state. Therefore such works combine the character 
of a goremmental agency and of a private business enterprise. In 
the case of the city of Walla Wallà, the législature invested the 
corporation with ample power to exercise ail the govemmental 
functions necessary for the purpose, and also authorized it to ab- 
sorb the business of fumislung water for the public and private 
uses of the city, and secure the profits. The city was not, how- 
ever, réquired by its charter to at once construct or acquire its 
own waterworks. The limitations upon the taxing power and 
right to incur debt contained in the charter rendered such an un- 
dertaking on the part of the city Impossible at the time when 
this contract was made. In view of thé conditions existing under 
said limitations, the provisions of the charter granting to the city 
power to authorize individuals or a private company to construct 
and operate waterworks are quite as important as, and of greater 
practical utility than, the power conferred upon the city to engage 
in the water business on its own account. It was undoubtedly in- 
tended that, by means of such a contract as the one pleaded in 
this case, the city should secure a supply of water at least during 
the time necessary for it to acquire suificient means to own its 
water system. The city, in making this contract with the- com- 
plainant, exercised a power granted to it expressly and speciflcaUy 
by the legiâlatùre, and the wisdom or reasonableness of its action 
in this regard cannot be questioned in the courts. 1 Dill. Mun. 
Corp. §328, 

In further réfutation' of the argument, it is to be observed that 
the contract reserved to the city the right to acquire the property 
of the water company, and absorb its business, on fair and just 
terms; so that the contract itself is in no sensé obnoxious to the 
objection that it deprives the city government of power conferred 
by the législature. Having, by means of this contract, induced 
the water company to make large investments of capital in im- 
proving and enlarging its plant, Sie city cannot at this time hon- 
estly destroy the value of the plant, instead of purchasing or cou- 
demning and paying for the same according to its promise. The 
city has not divested itself of any of its powers, and the contract 
constitutes no bar to the exercise thereof; but it has bound itself 
to take over the plant now in service, and render just compensa- 
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tion therefor, whenever it does elect to furnish water by means of 
Works owned by it. The présent schéma is therefore unlawful, be- 
cause it is an attempted répudiation of a binding promise. 

The aggregate amount to be paid under the contract by the city 
cannot be regarded as a debt incurred in excess of the amount lim- 
ited by the lOSth section of the charter, for, by the terms of the 
contract, the city became obligated to pay in quarterly install- 
ments, as the same should be earned by compliance with the con- 
tract on the part of the water company. If any part of the money 
is not earned, the city wUl not hâve to pay it. If the money shall 
be earned, the city will avoid an accumulation of debt by paying 
according to the contract. Notwithstanding the very respectable 
authorities cited by counsel for the city, I hold that, while the con- 
tract créâtes a binding obligation, it does not create a debt. The 
item of expense for water under this contract stands precisely the 
same as other items of regular current expenses incidental to run- 
ning the government, and provided for by contracts or ordinances 
of the city. 

Let an injunction issue as prayed for. 



MOOBE r. Oinr OF WALLA WALLA et aL 

(Circuit Court, D Wasiiington, S. D. Marcli 20, 1894.) 

J. Municipal Corporations— Construction of Watbrworks — Injunction bt 
Pbopertt Owner. 

Wben a city bas power under its charter to constnict waterworlss, 
the fact that, by so doing, it would violate contract rights of an exist- 
ing water company, gives individual property owners no right to enjoin 
it on the ground that their taxes would be increased thereby. 

B. Same— LiMiT of Indebtbdness— General Laws— Spécial Charters. 

The gênerai laws of Washington flxing the limitation of indebtedness 
wbich may be incurred by municipalities apply to clties holding char- 
ters granted by spécial acte of the territorial législature. Yesler v. City 
of Seattle, 25 Pac. 1014, 1 Wash. St. 308, foUowed. 

8. Same— Elections— Notice— Publication. 

Publication of notice of a city élection from June 26th to July 26th, both 
days inclusive, is sufficient compliance with an ordinance directing pub- 
lication for 30 days, although the officiai paper in which publication is 
made is not issued on Sundays or on the 4th of July. 

4. Same — ^Public Improvbmbnt Bonds. 

The laws of Washington giving municipal corporations authority to 
provide means for constructing works of public utility by issuing and 
selling negotiable bonds includes authority to make such bonds payable 
in gold coin of the présent standard weight and flneness. 

This was a biU for an injunction by Julia A. Moore, a nonresi- 
dent taxpayer of the city of WaUa Walla, to prevent the incurring 
of a bonded indebtedness for waterworks. Application for injunc- 
tion pendente lite denied, and demurrer to bill of complaint sus- 
tained. 

George Turner, for complainant. 
W. T. Dovell and L. C. Gilman, for défendants. 
v.60F.no.7— 61 
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HANFORD, Distriet Judge. The grounda set forth in the bill 
of Complaint in this case for an injunction against the city and its 
officers are the same as in the case of the Walla Walla Water 
Company against the same défendants. The complàinant in this 
casé, howeYer, is especially interested only by reason of the fact that 
she will be liable to increased taxation if the city shall incur a 
debt as proposed; therefore, the grounds upon which my décision 
in favor of the complàinant in the Case of the Walla Walla Water 
Company is based are not sufficient to justify an injunction in favor 
of this complàinant. I hold that there is no lack of power in 
thé city to construct and maintain the water systein, but the 
scheme as proposed is an invasion of the rights of the Walla Walla 
Water Company undeï its contract with the city, which gives that 
Company,! but no other party, a right to complain. 

The other ground» relied upon, to which no allusion is made in 
my opinion in the preceding case, are also insufflcient. The point 
made, that the limitation upon the power of the city to incur debt 
contained ui the 105th section of its charter has not been repealed 
by the gênerai laws of this state fixing a différent and more libéral 
measure, has been passed upon by the suprême court of this state in 
the case of Yesler v. City of Seattle, 1 Wash. St. 308, 25 Pac. 1014. 
That décision bears directly on the point, holding that the gênerai 
laws of the state fixing the limitation of indebtedness which 
may be incurred by municipalities apply to cities holding charters 
granted by spécial acts of the territorial législature, as well as to 
cities incorporated under the gênerai law of the state. 

The point that the voters at the spécial élection which author- 
ized thé city to construct waterworks and issue bonds to the 
amount ôf $160,000 were not registered is also met and answered 
by the décision of the suprême court of this state in Seymour v. 
City of Tacoma, 6 Wash. 138, 32 Pac. 1077. The same décision 
also détermines adverfiely to the complàinant the contention of 
her counsel that the vote of the city merely authorized the city 
councU to provide for the construction of waterworks, and that 
the ordinance under which the city is proceeding having been 
passed before the vote, and not being dépendent on the vote, is 
void. Thèse décisions déclare the law of this state, and are of bind- 
ing force in this court. The ordinance under which the city is pro- 
ceeding was approved June 20, 1893, and by its terms it took ef- 
fect upon'liie expiration of publication thereof for flve days con- 
secutively in the officiai newspapers of the city. This provision of 
the ordinance is consistent vritii the provisions of the city char- 
ter to the effect that ordinances of the city shall not take eflfect 
until flve days after publication thereof, and that, after an ordi- 
nance has been passed six days, if shall be presumed to hâve been 
published flve days. I must présume, therefore, that this ordinance 
went into effect on the 26th day of June. Notice of the proposed 
élection was published in each issue of the officiai newspaper from 
June 26th to July 26th, both days included. I hold that this notice 
was légal, and a sufficient compliaJice with the direction contained 
in the ordinance directing the city clerk to give at least 30 days' 
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notice of the time, place, and purpose of said élection by publication 
in the city officiai paper for 30 days next preceding sucli élection, 
altbough there was no issue of the officiai paper on Sundays nor on 
the 4th day of July. 

The last proposition advanced by counsel for the complainant is 
that "the ordinance is invalid because the proposed bonds are to 
be payable in gold coin of the présent standard weight and flne- 
ness." As to this, I hold that the authority given by the laws of the 
state to municipal corporations, to provide means for constructing 
Works of public utUity, by issuing and seUing negotiable bonds, in- 
cludes authority to redeem such bonds in money of equal value to 
that which they shall hâve received. True, if gold coin of the présent 
standard advances in value, and if the city shall be hereafter com- 
peUed to receive its income in money of less value, a debt under 
such a contract may be found to exceed the légal limit. But there 
is no greater probability of such changes than there is of assess- 
ments being made by persons whose judgment may require them 
to greatly undervalue property subject to taxation as compared 
with appraisements made by the présent officiais, and in that way 
change the ratio of city indebtedness to the assessed value of prop- 
erty subject to taxation. Application of the rule contended for 
by counsel for the complainant would require the city to not only 
keep within the limits, but to maintain a considérable margin 
to avoid possibility of an excess of debt conséquent upon changes 
in standards of value. Such a policy in the conduct of municipal 
business may be wise, but taxpayers cannot by légal process compel 
the city officiais to foUow it. Whether or not a contemplated debt 
is prohibited by reason of the amount being in excess of the légal 
limit can only be determined by computing according to existing 
standards. The demurrer to the bill of complaint will be sustained, 
and the application for an injunction denied. 



BANGS et al. T. LOVERIDGE. 

(Circuit Court, D. New Jersey. March 27, 1894.) 

1. Pederaii Courts— Jukisdiction—Citizbnship. 

In a suit against an administrator there must be diversity of citlzenship 
between him and the complainant; and the fact that his décèdent pos- 
sessed the requlslte citizenship at the tlme of the transactions glving rise 
to the suit, and at the time of his death, is immaterial. 

9. Lachbs— Plbadino — Demdrrbk. 

A bill against an administrator alleged that complainants loaned money 
to défendants décèdent upon his représentation that he owned certain 
lands in New Jersey, and his promise to give a mortgage thereon; that he 
never gave the mortgage, and in fact did not own any such lands: and 
that this fact was not suspected by complainants iintil the flling of the 
bill, ten years after the loan was made. By the New Jersey statute the 
daim was barred in six years, and there was no allégation of a subséquent 
promise. Held that, as title is a matter of record In New Jersey, so that 
a single Inquiry would hâve disclosed the fraud, complainants were so 
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manlf'^stly grullty of lâches as to requlre a dlsmlssal of the blU upon de- 
mtirrèr; and, furthermore, that the allégations In respect to the discovery 
ol the frand were too vague to sustaln the bUl. 

This is a bill by George P. Bangs and others against James W. 
Loveridge, administrator of the estate of Henry Loveridge, to en- 
force payment of a claim for $2,000. 

P. C. Woolman, for complainants. 
Vredenburgh & Garretson, for défendant. 

GREEN, District Judgè. This bill was flled to enforce, if pos- 
sible, thé payment by the défendant, as administrator of Henry 
Loveridge, deceased, of the sum of $2,000, with arrèars of interest, 
alleged to hâve been loahed by the complainants to Henry Love- 
ridge in his lifetime. It seems from the allégations in the bill of 
conlplaint that in August, 1881, Henry Loveridge borrowed of the 
complainants the sum of $2,000, and as an inducement to the com- 
plainants to make the loan, and to secure the payment thereof, 
agréed with the complainants to make, exécute, and deliver to 
them a mortgage upon certain reàl property at Orange, in this 
State, Which he claimed to own; that in fact Loveridge did not, 
at the time he made the agreement, own or hold the title to 
any property at Orange, àud therefore did not f ulflU his agree- 
ment; tiiat nothing seems to hâve been done by the complain- 
ants in the matter uûtil May 1, 1891,— nearly ten years after 
the making of the loan, — Henry Loveridge having, in the mean 
time, diéd, when they flled with the présent défendant, who had 
been appointed administrator of Henry Loveridge, a claim, duly 
verifled, for the sum diie. T^is claim the administrator refused 
to pay, and so notiûed the complainants, upon the ground that 
it was barred by the statute of limitations, more than six years hav- 
ing elapsed since the môney had been borrowed, and the promise to 
secure the payment of the same by a deed of mortgage had been 
made. The complainants then flled their bill of complaint in this 
court, setting up the facts as stated, alleging fraud in tb<? inducing 
statements of Loveridge, and praying that the défendant "be direct- 
ed to pay from the funds in his possession belonging to the estate 
of Henry Loveridge, deceased, the fuU amount of said loan, with 
interest from August 31, 1881." To this bill of complaint the de- 
fendant has flled a demurrer. 

The flrst question raised by the demurrer goes to the jurisdiction 
of the court. The défendant insists that there is no proper alléga- 
tion in the bill showing that the suit is between citizens of différent 
states. This objection is well taken. The complainants describe 
themselves as citizens and résidents of Massachusetts, but they 
make no allégation whatever as to the citizenship, nor, for that mat- 
ter, the résidence even, of the défendant. They do allège, indeed, 
that the defendant's intestate, Henry Loveridge, was at the time of 
the transaction referred to, and at the time of his death, a résident 
and citizen of New Jersey; but such allégation does not confer ju- 
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risdiction upon thîs court. The test of jurisdictional authority is 
to be found in tlie citizenship of the parties who are actually before 
t£e court; and, if either of such parties sue or is sued in a rep- 
résentative capacity, kis own citizenship, and not the citizenship 
of him whom he represents, is the determining factor. Goal Co. v. 
Blatchford, 11 Wall. 172. As the sole ground for the jurisdiction 
of this court in the présent case is based upon diversity of citizen- 
ship, the failure to spread upon the record aTerments of facts neces- 
sary to show such diversity is fatal upon demurrer. It is possible, 
however, that it lies in the power of the complainants to cure this 
defect in their case by amendment 

I will therefore consider the next ground of demurrer, which is" 
that it appears upon the face of the bUl that the debt in question is 
barred by the statute of limitations. The loan which is the basis 
of this suit was made in August, 1881. No demand for payment 
seems to hâve been made untU May, 1891. There is no allégation 
in the biU that Henry Loveridge, in his lif etime, ever promised a pay- 
ment after the loan was made. The statute of New Jersey pro- 
vides "that ail actions of debt founded upon any lending or contract 
without a specialty, and ail actions for accounts, and upon the case 
shall be commenced and sued within six years next after the cause 
of such action shall hâve accrued, and not after." Clearly, the 
action for money loaned by the complainants is barred, and they 
could not maintain an action at law to recover it. Nor can they 
successfuUy caU to their aid the assistance of a court of equity. It 
is true that the complainants charge fraud on the part of Henry 
Loveridge in his claim of ownership to certain lands, and assert 
that they were not cognizant of the fraud until after the flling of 
their original biU in this court; but such allégations alone do not 
relieve them of lâches, nor give them the right to override the stat- 
ute of limitations. A party seeking to avoid the bar of the statute 
on the ground of fraud must aver and show that he used due 
diligence to detect the fraud, and, if he had the means of discovering 
it, he wiU be held in equity to hâve known it. The fraud in this 
transaction consisted in a statement of Henry Loveridge that he had 
title to lands in New Jersey, upon which he would give a mortgage 
to the complainants to secure a loan, when in fact he did not hâve 
title to the lands referred to. Title is a matter of record in New 
Jersey. Such records are public, and open to the inspection of 
every one. A simple inquiry of the ofificer who has the custody of 
those records would hâve informed complainants whether the state- 
ment of Henry Loveridge was true; but for nearly ten years the 
complainants hâve lain by without taking one step to find ont the 
facts. Por ten years they bave permitted a loan to remain out- 
standing and unpaid, without demanding the collatéral which they 
now insist they were to receive as security, — without doing any- 
thing, indeed, which would inform them as to the ability of the 
borrower to fulflU his agreement. Such lâches must weigh heavily 
against those so indiffèrent as to be guilty of it. Stale demands 
are not favored in courts of equity. It might well be said, also, 
in respect to this branch of the case, that the allégations and state- 
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m«>nts of the bill as to tHe discovery of the fraud are extremely 
Tagae, ànd Tery f ar from complying with the rule which obtains in 
respect thereto in equity pleading. The averments in the bill are 
as follows: 

"And your orators further charge and aver that your orators were not 
aware, untlî after the flling of the original blll of complalnt In thls case, that 
the sald Henry Loverldge was not, and never had been, the owner, in 
fee, of the premises In Orange, but thought and hoped that the said Henry 
Loveridg© had, dUring his Ufetime, executed the bond and mortgage, the 
promise to dO whlch had Induced your orators to advance the money as afore- 
said. Yoi» orators therefore expressly charge and aver that such sum of $2,- 
000 was obtalned by the sald Henry Loverldge from your orators by fraudu- 
. lent représentations, and that such fraud was not ascertained or suspected by 
your orators untU after the death of the said Henry Loverldge and the flling 
of the original bill In thls case, and that by reason of such fraud the said 
sum of $2,000 and large arrears of Interest are still due and owing unto your 
orators, notwithstandlng the period elapsed, as such fraud was not discovered 
by your orators until a period within the statute of limitations." 

In cases of this character the complainants are held to strict 
rules of pleading; and especially miist there be deflnite averments 
as to the time when the fraud, mistake, concealment, or misrepresen- 
tation was discovered, and what the dlscovery really is, so that the 
court may clearly see whether, by ordinary diligence, the discovery 
might hâve been made before. A gênerai allégation of ignorance 
at one time, and knowledge at another, are of no effect. The discov- 
ery of fraud, if made, should be given with full particulars, includ- 
ing the time of discovery, what the discovery was, how it was made, 
and why it was not made sooner. Wood v. Carpenter, 101 TJ. S. 
141, and cases cited. In ail thèse respects this bill of complaint is 
déficient and faulty. Nor do the allégations of the bill afford any 
reason for disregarding the effect of the statute as pleaded. When 
the case, as presented by the bill of complaint, shows that the claim 
upon which it is founded is barred by the statute of limitations, 
advantage of the statute may be taken by demurrer. Bird v. Inslee, 
23 N. J. Eq. 363; Bank v. Carpenter, 101 U. S. 567. There must be 
a decree for the défendant upon demurrer. 



AMES et al. v. UNION PAO. RY. CO. et al. 
(Circuit Court, E. D. Nebraska. March 29, 1894) 

RAilroad Compakiks— RBCKrvEEs— Assumptioît of Oontkaots. 

Eecelvers of a lessee railroad company are not bound, merely by vlrtue of 
their appolntment, to perform the obligations of ail its executory contracts 
and leases; but they hâve a reasonable time In which to détermine whether 
they will assume or renounce them. And in the case of a great System like 
that of the Union Paciiic Company, whei'e numerous contracts are to be ex- 
amined, and a détermination reached in respect to each of them, a delay of 
65 daysi before renouncing a lease is not unreasonable. 

Samb. 

Nor does the contlnued opération by the recelvers of the lessee of a leased 
road during the reasonable period in which they are comlng to a détermina- 
tion Impose upon them the obligation to perform, for this period, the com- 
pany's contract guarantying interest on the bonds of the lessor. 
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8. Bame— Leased Roads— ApporNTMBNT op Separatb Receiters. 

Where the chief considération moving to the lessee company Is that the 
road of the lessor shall be operated in harmony witli and practically un- 
der tlie supervision of the lessee, the appointment of a separate receiver 
for the lessor of the leased road, and his assumption of independent posses- 
sion and control, opérâtes as a withdrawal of the considération, and of It- 
self is sulBclent to justify the receivers of the lessee company in re- 
noTincing the lease from that time. 

i. Samb— Appointment m Différent Districts— Jurisdiction. 

The receivers of a raUroad System must report to and be governed by 
the circuit court sitting in the district of their original appointment, in ail 
matters relating to their gênerai management of the trust, their gênerai 
accounting, and the gênerai opération of the road wlthin the circuit. But 
the circuit court sitting in the other districts, where the same receivers 
were afterwards appointed, hâve jurisdiction to détermine the validity and 
amount of claims of citizens thereof against the receivers and the corpora- 
tion; and citizens of one district will not be required to go into another dis- 
trict to assert their claims. 

This is a MU filed by Olirer Ames, 2d, and others, against the 
Union Pacific Eailway Company and others, for the appointment of 
receivers, etc. The cause is now on rehearing in respect to certain 
questions on which conflicting décisions were rendered by this 
court while sitting for the district of Nebraska and for the district 
of Colorado, respectively. For the latter décision, see 60 Fed. 674. 

John M. Thurston, Willard Teller, and John C. Cowin, for receiv- 
ers of the Union Pac. Ey, Co. 

Henry W. Hobson and A. E. Pattison, for receiver of the Union 
Pac, Denver & Gr. Ey. Co. 

Before CALDWELL and SANBOEN, Circuit Judges. 

SANBOEN, Circuit Judge. January 11, 1894, the United States 
circuit court for this circuit, sitting at Omaha, in the district of 
Nebraska, conflrmed the élection of the receivers of the Union Pa- 
cific Eailway Company to renounce and disregard the executory 
provisions of the trafflc agreements of AprU 1, 1890, and July 5, 
1893, between that company, hereafter called the "Pacific Company," 
and the Union Pacific, Denver & Gulf Eailway Company, hereafter 
called the "Gulf Company," and held that the receivers, while in 
possession and management of the property of the Pacific Company, 
under the orders of this court, were not bound by thèse provisions. 
February 8, 1894, the circuit court for this circuit, sitting at Den- 
ver, in the district of Colorado, held that the receivers of the Pacific 
Company were bound by and subject to, and ordered them to comply 
with, ail the provisions of thèse contracts, except those relating to 
the payment of compensation for the services that should be ren- 
dered under the contracts of April 1, 1890, and July 5, 1893. The 
payment of this compensation was suspended by order of the court, 
and it was ordered that the amount thereof should be subsequently 
determined by the court, after the report of a master, who was 
appointed to ascertain the proper amount, should be filed with the 
court. Applications for a rehearing of the pétitions upon which 
thèse orders were based were filed in each of the districts of Ne- 
braska, Colorado, and Wyoming, and the pétitions ordered to be 
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reheard before us at Omaha. The matters preséntçd by thèse péti- 
tions hâte now been heard, and we proceed t^ state the resuit at 
which we hâve arrived. 

October 13, 1893-, by order of this court, sitting in the district of 
Nebra'ska, S. H. H. Clark, Olirer W. Mink, and E. Ellery Andersen 
were 'appointed receivers of the Pacific Company, the Gulf Com- 
pany, and many other railroad companies, that under leases, trafBc, 
and other arrangements had been operated by the Patfiflc Company, 
aind that together formed that great aggregation of railroads called 
the "Union Pacifie System."' The pétition on which thèse receivers 
were appointed alleged that the Pacific Company was insolvent. 
November 13, 1893, the attorney gênerai of the United States flled 
a pétition in this court, in which he prayed on behalf of the gov- 
ernment that two additlonal receivers be appointed to represent the 
interest of the United States in the management of this property, 
and by order of this court John W. Doane ànd Frederick R. Cou- 
dert were appointed additional receivers to co-operate with those 
already appointed. We do not now seek to state the indebtedness 
of the Company, or to marshal its liabilities. It îs suificient that 
it appears from the pétitions on file that the raUroad of the Pacific 
Company proper, comprising about 1,800 miles, with the lands and 
property appurtenant to it, is incumbered by liens on varions parts 
of it, aggregating more than |117,000,000. By an agreement dated 
April 1, 1890, and a supplemental agreement dated July 5, 1893, the 
Pacific Company and the Gulf Company covenanted with each other 
that the lines of railroad they owned or controUed or should there- 
after control should be operated as one continuons line, in harmony 
with each other, and never in hostility or antagonism to each other, 
or in the interest of any other line or road to the in jury of either; 
that switching between the parties at ail Connecting points should 
be free; that.alï traffic and travel to and from the east to and from 
Denver should pass over the line of the Gulf Company between 
Julesburg and ik Salle, except that which comes and goes by way of 
the Kansas Pacific; that thé earnings from the business passing 
over any part of the lines of both should be divided, in the flrst in- 
stance, in proportion to the distances actually hauled by each, ex- 
cept that neither party should be required to accept a less propor- 
tion in the division of any joint rate than 20 per cent.; that the 
Gulf Company would maintain and operate its roads in good work- 
ing order, and keep them fuUy equipped; that it would apply ail of 
its net earnings to the payment of the interest on its flrst mort- 
gage bonds, and the balance, if any, to the payment of di^ddends on 
its stock; that the Gulf Company would join with the Pacific Com- 
pany and the Denver, Leadville & Gunnison Eailway Company to 
erect shops for the joint use of said companies in the city of Denver, 
at an expense of not less than $500,000; that the Pacifie Company 
would guaranty the payment of the coupons upon the flrst mort- 
gage bonds of the Gulf Company, and, in case the net earnings of 
the latter company were însufiicient to pay the same, the Pacific 
Company would so change the basis of the division of the earnings 
specified in the said agreement that the Gulf Company should re- 
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ceive therefrom a sufficient income to pay the interest on its flrst 
mortgage bonds, and its taxes. The original agreement contains 
this provision: 

"It is expressly understood and agreed that the eovenants and agreements 
herein, so far as the same relate to a division of the earnings and the basis 
of such, are strictly eovenants and agreements between the parties hereto, 
and none of the eovenants and agreements herein on the part of the party of 
the seeond part [the Pacific Company] are intended to create, nor shall the 
same be construed to create, or be a mortgage or pledge, légal or équitable, 
of the eamlngs of the party of the second part for any purpose whatsoever, 
and nothing herein contalned is intended, nor shall the same be construed or 
held, to affeet any duty or obligation on the part of the party of the second 
part to the govemment of the United States imder its charter or any act of 
congress." 

The first mortgage bonds of the Guif Company referred to in this 
agreement bear date December 1, 1889, and are payable 50 years 
from that date. Pursuant to said agreement, the Pacific Company 
indorsed its guaranty of the payment of the coupons upon each of 
thèse bonds. The bonds amount to |15,714,000, and the interest 
coupons upon them amount to more than $750,000 per annum. The 
earnings of the Gulf Company upon the basis of division flrst named 
in the agreement fall short of an amount sufBcient to pay its oper- 
ating expenses, taxes, and the interest on its first mortgage bonds 
by more than a million dollars per annum, and in order to comply 
with thèse contracts the receivers of the Pacific Company must take 
from the net earnings of that company more than a million dol- 
lars per annum, and pay it into the treasury of the Gulf Company. 
If this is done, the income of the Pacific Company v?ill be insufflclent 
to pay its operating expenses and to meet its other obligations. 
The receivers took possession of and operated the railroads of the 
Gulf Company under the orders of this court until December 18, 
1893. December 12, 1893, an order was made by this court, sitting 
at Denver, in the district of Colorado, upon a bill which had been 
filed in that court by one John Evans on the 12th day of August, 
1893, appointing Frank TrumbuU receiver of the Gulf Company, 
and directing the receivers of the Pacific Company to surrender and 
deliver to him ail the property of the Gulf Company. This they did 
December 18, 1893. January 15, 1894, they notifled the receiver 
of the Gulf Company that they renounced the benefits of, and 
would not undertake to perform the obligations of, the Pacific 
Company under the agreements of April 1, 1890, and July 5, 1893. 
January 27, 1894, they notified the receiver of the Gulf Company 
that they would no longer run their trains over its line from Julesburg 
to La Salle. For the purposes of this hearing thèse contracts will 
be treated as valid agreements of the contracting parties, The 
eovenants of the Pacific Company contained in thèse agreements do 
not run with or bind any of its real or personal property, and what 
is said in this opinion has no référence to contracts or eovenants that 
do. It is well settled that the receivers of an insolvent railroad 
corporation, appointed by a court of chancery to préserve its prop- 
erty and operate its railroads, do not stand in the shoes of the 
corporation. They are neither the représentatives of the insolvent 
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corporation norof its creditors or stockholders. They are the 
ofiacersaûd représentatives of the court, the hands of the court, in 
which it holds the property while it opérâtes the railroads of the 
insolvent corporation for the beneût of those ultimately entitled to 
the property and the income. The court is not bound to pay the 
debts nor to perform the obligations of the insolvent, nor are its 
receivers. No one ever contends that the obligations of the in- 
solvent corporation to pay its debts are assumed by its receivers. 
The only différence between the liability of such receivers to pay the 
debts and their liability to perform the executory contracts of an 
insolvent corporation is that the considération of the former is 
generaUy received by the insolvent, while the considération of the 
latter may be obtained by the receivers; and if, for an unreasonable 
length of time, they accept the benefits, they may thereby assume 
tiie liabilities of such contracts. The possibility of such an assump- 
tion of liability imposed upon thèse receivers a corresponding duty. 
This duty was to carefully examine every lease, tralfic, or other 
executory contract of the Pacific Company, and to détermine in 
each case whether or not it was for the best interest of ail the cred- 
itors and stockholders of the 'insolvent corporation, for whose ulti- 
mate beneflt they held its property, that they should accept the 
benefits and assume the burdens of such lease or contract. They 
were entitled to a reasonable time aftër their appointment to make 
this examination and détermination. They were appointed Octo- 
ber 13, 1893. They renounced thèse contracts January 15, 1894. In 
View of the great number of executory contracts the Pacific Com- 
pany wa^ a party to, and the heavy interests involved in this re- 
ceivership, this was not an unreasonable time, in our opinion, to use 
in the examination and détermination of this question. Moreover, 
we think the chief considération for the assumption by the Pacific 
Company of its liabilities under thèse contracts was that the Gulf 
Company should be operated in harmony with and practically under 
the supervision and control of the Pacific Company itself. Decem- 
ber 12, 1893, a separate receiver of the Gulf Company was appointed, 
who on December 18, 1893, took from the receivers of the Pacific 
Company the possession and control of the property of the Gulf Com- 
pany. This receiver has since operated the railroads of the Gulf 
Company free from the supervision and control of the receivers 
of the Pacific Company, and has thus withdrawn from them that 
considération. This of itself is, in our opinion, a sufîicient reason 
why the receivers of the Pacific Company should not be required to 
perform the covenants of that compauy contained in thèse contracts 
subséquent to December .18, 1893. Spécifie performance of such 
contracts as thèse cannot be enforced against receivers who hâve 
not assumed the obligations therein by any word or act of their 
own, because, as was well said by Mr. Justide Swayne in Express Go. 
v. Eailroad Co., 99 U. S. 191, 200: 

"A spécifie performance by the receiver would be a form of satisfaction or 
payment whlch he cannot be require;! to malce. As well might be be decreed 
to satlsfy the appellant's demand by money as by the service sought to be 
enforced." 
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The resuit is that thèse receivers were not bound by the cove- 
nants and obligations of the Paciflc Company contained in thèse 
contracts by virtue of the order appointing them. They had the op- 
tion within a reasonable time after their appointment to accept 
thèse leases and assume thèse obligations, or to renounce the former 
and refuse to be bound by the latter. They exercised this option 
within a reasonable time, and wisely renounced the contracts. In 
support of our Tiews in this case we refer to the foUowing authori- 
ties: Express Co. v. Eailroad Co., 99 TJ. S. 191; Quincy, M. & P. 
E. Co. V. Humphreys, 145 U. S. 82, 96, 12 Sup. Ct 787; St. Joseph 
& St. L. R. Co. V. Humphreys, 145 U. S. 105, 113, 12 Sup. Ct. 795; U. 
S. Trust Co.v. Wabash W. Ry. Co., 150 U. S. 287, 14 Sup. Ct. 86; Central 
Trust Co. T. Wabash, St. L. & P. Ey. Co., 23 Fed. 863; Central Trust 
Co. V. Wabash, St. L. & P. Ey. Co., 34 Fed. 259; Farmers' L. & T. 
Co. V. Northern Pac. E. Co., 58 Fed. 257, 266; New York, P. & O. 
E. Go. V. New York, L. E. & W. E. Co., Id. 277, 280, 281. 

In Quincy, M. & P. R. Co. v. Humphreys, 145 U. S. 82, 12 Sup. 
et. 787, the Quincy, Missouri & Pacific Eailroad Company was being 
operated in the year 1884 by the Wabash, St Louis & Paciflc RaU- 
way Company, under a lease for 99 years, made in 1879, by which 
the Wabash Company undertook to pay a certain rental, including 
the interest on the bonds of the Quincy Company. In May, 1884, 
Humphreys and another were appointed receivers of the Wabash 
Company by the circuit court of this circuit, sitting at St. Louis, 
and took possession of and operated the railroads of both com- 
panies as such receivers. In June, 1884, they reported to the court 
that the earnings of the Quincy road were insufiScient to pay the 
agreed rental. On January 16 and May 15, 1885, they made like 
reports. On AprU 16, 1885, the court directed: (1) "That subdi- 
visional accounts must be paid separately." (2) "Where any subdi- 
vision earns a surplus over expenses, the rental or subdivisional in- 
terest wiU be paid to the extent of the surplus, and only to the ex- 
tent of the surplus." (3) "Where a subdivision earns no surplus, 
simply pays operating expenses, no rent or subdivisional interest 
will be paid. * * *" (4) "WTiere a subdivision not only earns 
no surplus, but fails to pay operating expenses, as in the St. Joseph 
and St. Louis branch, the opération of the subdivision will be contin- 
ued, but the extent of that opération will be reduced with an unspar- 
ing though a discriminating hand." Central Trust Co. v. Wabash, 
St L. & P. Ry. Co., 23 Fed. 863. The receivers complied with thia 
order, but the earnings of the Quincy Company were insufflcient to 
pay the agreed rental. December 8, 1885, the trustées for the bond 
holders of the Quincy Company petitioned the circuit court to direct 
the receivers to pay to them the unpaid rental according to the 
terms of the lease for the time during which the receivers had 
operated the Quincy road, and to decree it to be a lien superior 
and paramount to ail mortgages on the property of the Wabash Com- 
pany. This pétition was denied, and on appeal that décision was 
afflrmed by the suprême court, although the receivers had remained 
in possession of and operated the Quincy road for more than six 
months after their appointment. Similar rulings were made by the 
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circuit court sitting at St. Louis upon other claims of like character 
agaiastitiie receivers of the Wabash Company, and tàey hâve been 
afanaed by the suprême court in St Joseph & St. L. R. Co. v. Hum- 
phreys, supra, and in U. S. Trust Co. v. Wabash W. Ey. Oo., supra, un- 
til the opinion delivered by Judge Brewer in Central Trust Co. v. 
Wabash, St. L. & P. Ey. Co., 23 Fed. 863, bas become an embodiment 
of the settled law of this country upon the questions before us. The 
conclusion we hâve reached is in accord with that opinion, and 
the orders for the accounting of the receivers and for the manage- 
ment of the ^arious railroads in their possession in this receiver- 
ship wUl hereaf ter conf orm to it 

In accoEdance with thèse views, the order directing the receivers 
to operate the Julesburg branch will be rescinded, and the receivers 
of the two companies wiU negotiate and agrée upon a fair and just 
trafSc arrangement, caréfully considering the interest of the publie 
as well as that of the real parties they respectively represent; and, it 
they are unable so to agrée, they will submit their différences to 
this court, and they wiU be at once settled. 

So far; as the claim of the Gulf Company or its receiver to the 
amount of interest which accrued on its bonds prier to the appoint 
ment of the receivers of the Paciûc Company is concerned, we are 
aware of no principle of law and of no équitable considération that 
wUl take this claim ont of the category of the simple contract liabili- 
ties of the Pacific Company of like date and character, or relieve it 
f rom the effect of any valid oflsets or counterclaims the Pacific 
Company may hâve against the Gulf Company. This claim must 
be considered in the gênerai accounting between thèse corporations. 
But the receiver of the Gulf Company insists that by operating the 
raUroad of that company from October 13 to December 18, 1893, 
and by varions acts and statements during that time, the receivers 
of the Pacific Company accepted the beneflts and assumed the lia- 
bUities of thèse contracts for that period, and that they ought to 
be directed to pay at once, and in préférence to ail other claims, 
the interest on the bonds of the Gulf Company that accrued 
during that time. The authorities to which we hâve referred 
leave no doubt of the folio wing propositions: First. The appoint- 
ment of the receivers did not ipso facto make them liable to pay 
this interest according to thèse contracts. Second. The fact that 
they took possession of and operated the raUroad of the Gulf Com- 
pany for 65 days would not of itself establish an assumption by 
them of the Pacific Company's liability under thèse contracts, be- 
cause they had the right to operate the road for a reasonable time, 
to ascertain whether or not it was to the interest of ail the pai'ties for 
whom they held the Pacific Company's property that they should 
assume this liability; and 65 days was not an unreasonable time 
to use în determining this question. Third. The burden of proof 
is on the receiver of the Gulf Company to establish the proposition 
that thèse receivers did assume this liability. The receivers stren- 
uously deny that they did so. This issue is squarely made by the 
pétitions of the parties and the arguments of their counsel. As 
we under stand it, it in volves the disposition of about $200,000. No 



AMES V. UNION PAC. EY. CO. 973 

testimony bas been taken, no witness has been examined or cross- 
examined on this question, but it is submitted to us, and was, as 
we are informed, submitted to the courts upon the earlier hearings, 
on allégations and déniais and extracts from alfidavits and state- 
ments of individual receivers and others found in the flles of the 
courts, and generally made with no référence to this issue, but with 
spécial référence to questions entirely foreign to it. This évidence 
is fragmentary and unsatisfactory, and we are not satisfied from 
it that thèse receivers ever intended to or ever did assume or agrée 
to pay the interest on the Gulf Company's bonds during thèse 65 
days. This may be established by subséquent proof, and oppor- 
tunity wUl be given to do so. ]^or are we wUling to say at this 
time, and in the very unsatisfactory condition of the évidence rela- 
tive to the flnancial condition and to the accruing liabilities and 
income of the Pacific Company, that it would be just and équitable 
to the real parties in interest in this receivership to pay to the 
receiver of the Gulf Company now the fuU amount of this interest 
as compensation for the use of this railroad during thèse 65 days. It 
is too early in the administration of this vast trust to teU to what es- 
tent thejobligations of the Pacific Company can be met by its eamings 
and the earnings of its constituent or allied companies. We cannot 
yet leam how many of the latter companies may hâve their trafic 
agreements renounced by the receivers, and may présent claims 
for préférence in payment like that before us. The payment of the 
receiver of the Gulf Company as a preferred créditer now, at the 
contract rate fixed by the trafflc contract, for the 65 days the re- 
ceivers of the Pacific Company operated that road, might deprive 
creditors of the same or a higher rank of any payment at ail. For 
thèse reasons wé think it is unwise at this time to require the re- 
ceivers to pay for the use or opération of any of the constituent Unes 
any larger amount than the amount those Unes hâve actually earned. 
Accordingly the orders made in the Colorado district on Pebruary 
12 and February 14, 1894, and the like orders made in the Wyoming 
district, will be rescinded. A spécial master wUl be appointed in 
this cause. AU the claims of the Gulf Company against the Pacific 
Company prior to October 13, 1893, and ail the claims of the Pacific 
Company against the Gulf Company accruing prior to that date, 
will be referred to him. AU the claims of the Gulf Company and 
its receiver against the Pacific Company or its receivers which 
hâve accrued subséquent to October 13, 1893, and ail the claims 
of the receivers of the Pacific Company against the Gulf Company 
or its receiver which haVe accrued subséquent to that date, wiU be 
likewise referred to him. He will be directed to détermine the law 
and the facts in thèse controversies, and directed to report the 
gênerai balance due from the Gulf Company to the Pacific Com- 
pany, or from the Pacific Company to the Gulf Company, as the case 
may be, on account of the claims of the respective parties accruing 
prior to October 13, 1893. He wUl also be directed to report the 
gênerai balance due from the receivers of the Pacific Company to 
the Gulf Company or its receiver, or from the Gulf Company or its 
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receiverit© the receivers of the Pacifie Company, as the case may be, 
on îiçcçiiot of their respective daims accruing subséquent to Octo- 
ber 13, 1893, and to find and report to this court what amount, if 
any, of the balance so found to be due, should be treated as a pre- 
ferred claim by the receivers of the Paciflc Company in the adminis- 
tration of the trust imposed upon them. 

It is unnecessary to discuss or décide hère whether the circuit 
court sitting in Colorado or Wyoming is a coiirt ofancillary juris- 
diction in the matter of this receivership. Thèse receiyers were 
first appointed in this court sittiûg in Nebraska. So far as the 
gênerai management of the trust imposed upon them, the gênerai 
opération of the railroad System in their charge in this circuit, and 
their gênerai accounting, is concemed, they must report to and be 
goTemed by this court sitting in Nebraska. The impracticability 
of properly administering this great trust under any other prac- 
tice, and the intolérable confusion which would resuit from contra- 
dictory orders regarding; thèse subjects made in the dififerent dis- 
tricts in the circuit, wUl commend this rule of practice to every 
judge within the jurisdiction, and prevent any interférence or 
modification of the orders issued in thèse matters by the circuit 
court for the district of Nebraska, except by appeal or upon rehear- 
ing; but the circuit courts in the districts of Colorado and Wy- 
oming bave jurisdiction to hear and détermine the claims of the 
citizens of those districts against the insolvent corporation and the 
receivers of it, and their détermination of those matters will be 
equally respected by the court sitting in Nebraska. Citizens of 
one district wiU not be required to go to another district to assert 
their claims against receivers appointed by the courts of both dis- 
tricts. 



GULF STATES LAIOT) CO. v. PARKER, State Tax Collector, et al. 
(Circuit Court, E. D. Louisiana, April 16, 1894.) 

No. 11,913. 

1. Taxation— Lien— Rhcobding. 

City taxes, declared by the cliarter of New Orléans of 1870 (Act No. 7, 
Ex. Sess. 1870, f 20) to be a lien and privilège whicli should exist until 
fully paid, and which were once recorded in compliance with Oonst, La. 
1868, providing that liens and privilèges should not affect third persons, 
■unless recorded, continued to be a lien, although not reinscrlbed within 10 
years, as required by law to continue In force mortgages in gênerai, ré- 
inscription being a matter of législative discrétion. Nor was the lien ex- 
tlnguished by a sale of the property for staté taxes, state and city taxes 
being concurrent privilèges. 

2. Samb— SaIéU for NoNFAVitiENT— Taxes on Land Bought in by State. 

Under Act La. 1888, No. 80, authorizing the sale by the state of lands 
bought in and adjudicated to it at tax sales, whlch provides that pur- 
chasers shall take the property subjeet to subséquent taxes thereon, 
where, by the deeda to such purchasers, they assume, as part of the price, 
ail taxes assessed while the statè held the property, it is chargeable with 
city taxe.s assessed during that time; and prescription does not run 
against the city, as to its taxes, while tiie property was held by the state. 
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This was a suit by the Gulf States Land Company against 0. 
Harrison Parker, state tax collecter, and the city of New Orléans, 
to restrain the sale of land for state and city taxes. 

W. S. Benedict, for complainant. 

H. L. Dufour, for city of New Orléans. 

PAELANGrE, District Judge. Complainant prays for an injunc- 
tion to restrain C. Harrison Parker, state tax colleetor, and the city 
of New Orléans, from seUing for state and city taxes 51 pièces of 
real estate situated in saîd city. No proof having been otfered by 
the state, and it not appearing in the record that any taxes are due 
to or claimed by the state, it is assumed that ail state taxes hâve 
been paid, and that the same are eliminated from the case. The 
city taxes complained of were assessed for the year 1880, and for 
years subséquent thereto. Porty-eight of said pièces of real estate 
were sold by the state, and bought in by and adjudicated to the state, 
at différent tax sales, in the years 1883, 1884, 1885, 1886, 1887, and 
1888, under the three revenue acts. No. 77 of 1880, No. 96 of 1882, 
and No. 98 of 1886. The other three pièces of real estate were ad- 
judicated by the tax colleetor directly to D. Negrotto at a tax sale 
made in 1888 under Act No. 98 of 1886. Forty-one of said 48 pièces 
of real estate were sold by the state to D. Negrotto in 1889; 4 of 
the same were sold by the state in 1890 to H. H. Sawyer; 1 of the 
same was sold by the state in 1889 to T. Gachet; and the other 2 
were sold by the state to complainant in 1891; ail of the sales of 
said 48 pièces of real estate by the state, after their adjudication to 
the state, having been made under Act No. 80 of 1888. The com- 
plainant acquired 44 of said pièces of real estate from D. Negrotto 
in 1890, 4 of them from H. H. Sawyer in 1890, 1 of them from T. 
Gachet in 1890, and 2 of them by purchase in 1891 directly from 
the state under Act No. 80 of 1888. There is no dispute as to the 
facts. 

The two questions of law presented are the following: (1) Are 
the privilèges for the city taxes assessed from 1870 to 1876, both 
inclusive, perempted for want of reinscription within 10 years from 
the original inscription; and did the purchasers from the state ac- 
quire the properties free from any incumbrances for said taxes? 
(2) Are the properties which had been adjudicated to the state, and 
were subsequently sold by the state under Act No. 80 of 1888, 
charged with incumbrances for the city taxes assessed during the 
time they stood in the name of the state? 

As to the flrst question, I hâve never before heard it doubted that 
if city taxes for the years from 1870 to 1876, both inclusive, were 
once recorded, the privilège for their payment is imprescriptible, 
regardless of reinscription. Section 20 of Act No. 7 of Extra Ses- 
sion of 1870 (City Charter) déclares city taxes "to be a lien and 
privilège upon the property of any person or corporation, and said 
lien and privilège shall exist in favor of the city of New Orléans 
* * * until the same shall be fully paid, and the same shall 
be paid in préférence to ail mortgages and incumbrances other than 
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taxes due the state." This language is perfectly plain. T^Tie taxea 
are declared to create a lien and pritilege, and the lien and privilège 
sàall exist untU the taxes which they secure are fully paid. It ia 
true that, under the constitution of 1868, liens and privilèges did not 
affect third persons, unless recorded; and hence it was imperative 
to record city taxes, as thèse taxes were recorded. I flnd in the 
record an agreement whieh I understand to be intended as an ad- 
mission of the recordation. But, while the constitution of 1868 ex- 
acted registry, it did not deal with the question of reinscription, 
which was left whoUy to législative discrétion. It was perfectly 
compétent for the législature, under the constitution of 1868, to pro- 
vide that mortgages and privilèges, when once recorded, should con- 
tinue to exist until fuUy satisfled. It would be compétent to-day 
for the législature to repeal the law of reinscription. In point of 
fact, there are mortgages which continue in force without reinscrip- 
tion. Such are mortgages to secure the claims of a wife or of a 
minor (Civil Code, art. 3369); mortgages in favor of property banks 
(Rev. St § 3140; Haynes v. Courtney, 15 La. Ann. 630; Latiolais v. 
Bank, 33 La. Ann. 1453). When the législature, in 1870, declared 
that the privilège of the city for taxes should exist until the taxes 
should be fully paid, I understand that reinscription was dispensed 
with, as clearly as if it was so stated in terms. The législature 
plainly intended to establish, and did establish, an imprescriptible 
privilège, which was to continue to exist until the payment of the 
tax, without any other requirement than compliance with the con- 
stitution of 1868, by a registry. But the suprême court of the state 
has settled the question. In Davidson v. Lindop, 36 La. Ann. 766, 
it was held that, under section 20 of the city charter of 1870, "the 
tax privilèges of the city of New Orléans were practically impre- 
scriptible." The city taxes involved in that case were for the yeara 
1871 to 1879. Some of them must hâve been more than 10 years old 
at the time the suit was brought. Yet no question was raised as 
to the failure to reinscribe. Davidson v. Lindop was aiflrmed in 
Eeed v. Creditors, 39 La. Ann. 124, 1 South. 784. In Succession of 
Mercier, 42 La. Ann. 1144, 8 South. 732, involving city taxes for the 
years 1871 to 1889, the suprême court, citing Davidson v. Lindop and 
other cases, said, again, "The liens, privilèges, and mortgages se- 
curing the payment of taxes due the state and city prior to 1879 
were practically imprescriptible." In that case nearly ail the taxea 
must hâve been more than 10 years old. In State ex rel Dowera 
V. Recorder of Mortgages, 12 South. 880, the suprême court said: 

"In Davidson v. Lindop, we held that the privilèges securing municipal taxes 
antécédent to 1877 were practically imprescriptible; but In Succession of Stew- 
art, 41 La. Ann. 127, 6 South. 587, we held that the provisions of Act 96 of 
1877 regulated the prescription of municipal tax liens and privilèges securing 
the payment of taxes assessed in the years 1880, 1882, and 1883, as well as 
those assessed in 1877, 1878, and 1879. The principles announced In those 
cases hâve been repeatedly àfflrmed slnce, and same may be considered as 
flnally and flrmly settled." 

In that case the city taxes involved were assessed during the 
years 1877 to 1888, and some of them must hâve been more than 10 
years old. 
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There ia no force in the argument that the compulsory sale of 
property for state taxes extinguishes city taxes on the theory that 
the latter are inferior in rank to the former. The suprême court 
has expressly settled that point, and has held that "state and city 
taxes are concurrent privilèges," and that the rights of both are 
assimilated to those of concurrent mortgage creditors. Bellocq v. 
City of New Orléans, 31 La. Ann. 472. In Martinez v. CoUectors, 
42 La. Ann. 683, 7 South. 796, the suprême court said: 

"Properties were adjudicated to the state. The only purpose of the owner- 
ship was to secure the payment of the taxes. In adjudicating the property 
to the plalntifC, the state cannot be held to hâve defeated the object in view; 
to hâve abandoned the purpose of the divestlture of the title, i. e. the collection 
of taxes; and to hâve relinqulshed any remedy for their collection." 

Besides the clear provision of section 20 of the city charter of 
1870, and the authorities above cited, assistance is afforded, in an- 
swering the question as to the necessity of reinscription, by the gên- 
erai doctrine that the revenue law is sui generis, and that it is not 
every textual provision of the CivU Code which is applicable to ques- 
tions arising between the fisc and the taxpayer. See Saloy v. 
Woods, 40 La. Ann. 586, 4 South. 209 (holding that article 176 of the 
constitution, as to the time within which privilèges must be recorded, 
does not apply to privilèges for taxes). Succession of Mercier, 42 
La. Ann. 1145, 8 South. 732 (holding that a judgment for taxes does 
not perempt in 10 years); Eeed v. Creditors, 39 La. Ann. 124, 1 
Souti. 784 (as to prescription). I am clear that the city taxes from 
1870 to 1876, both inclusive, involved in the instant case, having 
been recorded prior to the purchases by complainant or its grantors, 
the properties are now liable for ail such unpaid taxes. 

As to the second question of law presented I am equally clear that 
the properties adjudicated to the state, and sold by the state under 
Act No. 80 of 1888, are now chargeable with aU city taxes which 
were assessed on them during the time that the same stood in the 
name of the state, and that no prescription ran against such taxes 
during that time. The only object which the législature has in 
providing for the purchase by the state, and for the subséquent resale 
by the state, of the property of the delinquent taxpayer, is to coUect 
the revenue. I hâve already cited Martinez v. CoUectors to that 
effect. Far from there being, in any of the revenue laws now under 
considération, an intimation that the state, by purchasing property 
for taxes, intends to impair in any manner the security provided for 
city taxes, the contrary appears by clear language. Act No. 96 of 
1882, § 89; Act No. 98 of 1886, § 94. Act No. 80 of 1888 says, ex- 
pressly (section 5): 

"Ail the sales imder this act shall vest In the purchaser an absolnte and 
clear tltle to the property conveyed in the deed of sale * • * free from 
ail mortgages, liens, privilèges and incumbrances whatsoever, except ail city 
and municipal taxes." 

Section 6 of the act says: 

"The priée bid and paid * * • shall be In full and final payment and 
satisfaction of ail state taxes together with aU costs thereon due and exigible 
v.60f.no.7— 62 
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at the time the property was adjudicated to the state, and the purchasCT shall 
take sald property subject to ail subséquent taxes, state, parlsh and munici- 
pal." 

TMs laHguage is perfectiy clear, and, if construction were needed, 
it would be found in the Dowers Case, already çited, in which the 
suprême; court held, expressly, that property purchased from the 
state under the tax laws is liable for ail state and city taxes assessed 
upon it while it stood in the name of the state. The same doctrine 
had bepn held in Martinez v. CoUectors, above cited, which latter 
case alsb disposes of the question whether prescription runs against 
taxes assessed while the property stands in the name of the state. 
In the Martinez Case the doctrine is annoùnced that when a uur- 
chaser frdm the state, at a tax sale, assumes the payment of taxes, 
he cannot thereafter plead the invalidity of the assessments, or urge 
that the taxes were prescribed when he assumed them; and how, 
on principle, could it be held otherwise? Complalnant's very deeds, 
or the deeds of its vendors, contain an assumption of ail taxes as- 
sessed yfiiile the state held the property. Complainant, or its ven- 
dors, bought under a statute which distinctly charges the property 
with thoae taxes. The assumed taxes were part of the price which 
complainant, or its vendors, agreed to pay for the property. Where 
is the power of the court to relieve complainant? How can com- 
plainanl; clàim the property, and repudiate its obligation to pay the 
fuU price agreed upon? The Dowers Case, above cited, disposes 
fully of the supposed constitutional difflculty arising from taxing 
state property, and that case also disposes of the argument that 
confusion opérâtes when the state bids in property at a tax sale. 
No such questions arise. It is elementary that the state may, as 
an individual can, make such conditions as it chooses in selling its 
property. If one of those conditions is that the purchaser shaU 
assume and pay, as part of the price, ail the taxes of which the state 
and city hâve kept record while the state held the property, and 
the purchaser agrées to the condition, it is inconceivable that the 
purchaser could take and keep the property without fulâlling his 
obligation voluntarily assumed. 

There is no question of prescription involved. Prescription pré- 
supposes a. debtor who, by lapse of time, is conclusively presumed to 
hâve paid the debt. But no such presumption can arise where, as 
in the matter presented, there is no debtor, and the state and city 
are merely keeping a record of the taxes which the property would 
hâve owed if it had belonged to individuals, in contemplation of a 
sale of the same conditioned upon the assumption of those taxes by 
the purchaser. 

While thèse considérations are, in my judgment, perfectiy con- 
clusive, I may àdd that the maxim "Contra non valentem" seems to 
operate, also, in fàvor of the city. The whole policy of the state 
revenue laws being highly favorable to the préservation of the 
security provided for municipal taxes, it seems that the city could 
not be charged with lâches when the state, by purchasing the prop- 
erty subject to taxation, renders it impossible for the city to col- 
lect its taxes. 
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I am aware that in Scholfleld v. Succession of West, 44 La. Ann. 
278, 10 SoTith. 806, the suprême court has lield that under section 
3615, Rev. St, which proliibits th.e sherifiE from passing a sale "un- 
less tke state, parish and municipal taxes due on the same be flrst 
paid," the words "taxes due" must be conflned to taxes having a 
subsisting privilège on the property. But that décision, while per- 
fectly Sound, bears in no wise on the présent case, in which complain- 
ant seeks to escape the payment of part of the price which it or its 
grantors agreed to pay in the form of an assumption of certain 
specifled claims of the city. 

Of course, if any of the tax privilèges involved in this case were 
prescribed under Acts No. 77 of 1880, No. 96 of 1882, or Nos. 26 and 
98 of 1886, prior to the adjudications to the state, complainant should 
be relieved from them. As to the three properties which were never 
adjudicated to the state, but were bought directly by Negretto at 
tax coUector's sale under Act No. 98 of 1886, if at the time of said 
sales to Negretto there were city taxes, other than taxes for years 
previous to 1877, the privilèges for which were already prescribed 
under the statutes of prescription just mentioned, complainant 
should also be relieved as to those taxes. Cîounsel will prépare a 
decree in accordance with the views above expressed, and will sub- 
mit the same to the court for examination and signature. 
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(Circuit Court of Appeals, Fifth Circuit. January 30, 1894.) 

No. 191. 

Whit or Error— IssDE and Return— Dismissal. 

A writ of error will not be dismissed because returnable within 30 days, 
as prescribed by rule of court, altbough authorized by order of the judge 
allowing It to be made returnable within 60 days, or because the citation 
Is returnable within 30 days, and not on any specifled day, or because the 
prayer for reversai was filed after the assignaient of errors. 

Circuit Court oi" Appeals— Jurisdtction. 

A circuit court of appeals has jurisdictlon of a case in which the juris- 
diction of the court below is in issue, or which Involves the construction 
or application of the fédéral constitution (Act March 3, 1891, § 5), if other 
questions are also involved. 

Railroad Companies— Recbivers — Damages from Opération of Road. 
Where earnings of a raih-oad while in the hands of a receiver, more 
than sufflcient to pay claims for damages from négligence in the opération 
of the road by him, are diverted into betterments, of which the railroad 
Company has the beneflt on the return of the property to it, an action at 
law on such a claim may be maintained against the company, and a Per- 
sonal judgment may be rendered against it thereon. Railway Co. v. 
Johnson, 13 S. W. 463, 76 Tex. 421, followed. 

Same — Dischakqb of Receiver — Limitation of Time for Presentikg 
Claims. 

An order discharging the receiver of a raih-oad, restoring the property to 
the railroad company, and requiring ail claims against the receiver to be 
presented to the court before a certain date, in default whereof they shall 
be barred, does not preclude the recovery, on a claim not presented within 
that time, of a personal judgment against the railroad company, on the 
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S^ouiidi that It haa recelyed In betterments earnlngs otit of whlch sucli 
clalm should hâve been paid. Rallway Oo. v. Jobnson, 13 S. W. 463, 76 
Tex. 421; M., 14 Sup. Ot 250, foUowed. 

In Errbr to the Circuit Court of the United States for the Eastern 
District of Texas. 

This was an action by Vie Bloom against the Texas & Pacific Rail- 
road Company and John C. Brown, receiver of the company, for 
damages for personal injtiries, hrought in a court of the state of 
Texas and removed to the United States circuit court. The re- 
ceiver died, and thereafter the action was prosecuted against the 
railroad company. Said defendant's demurrers to plaintifiE's plead- 
ings were overruled, and the cause was tried before a jury, which 
found a verdict for plaintifE, and judgment was entered thereon. 
Défendant brought error. 

Plaintiff was injured on August 27, 1888, while a passenger on the railroad 
of défendant company, of whlch défendant Brown had been appointed re- 
celVer by the United States circuit court for the eastern district of Louisiana. 
The action was begun on January 2, 1889. Plaintiff's pétition alleged that 
whlle, at the time of the Injury, the receiver was ostensibly operating and 
controlling the road, It was in truth operated by him for the exclusive beneflt 
of the railroad company, and the company was receiving its eamings; that 
the court whlch appointed the receiver had made an order discharging him, 
on October 31, 1888, except as to judgments and claims against him as. re- 
ceiver, or against the railroad in his hands, which mlght be presented, or on 
which suit mlght be commenced, by February, 1889, and dlrecting him to 
accoimt to the railroad company for ail receipts, and to deliver to it its rall- 
way and ail its property and efCects, to be received and held by it subject to 
ail claims against the receiver which mlght be presented, or upon which 
suit might be commenced, by February, 1889. The pétition further alleged 
that the property was placed In the hands of the receiver at the instance of 
the rallway company, and for its own beneflt, and that the receivershlp was 
fraudnlently procured; that the current receipts and earnings of the road, 
to the amount of several miUlon dollars, were used in the betterment of the 
property, and were belng so used at the time plalntiff was injured; that the 
road was never sold, and that, before plaintifl was injured, the railroad com- 
pany to ail Intents and purposes took and stlll was in possession of the prop- 
erty, Including said betterments. The order discharging the receiver, at- 
tached to and made part of the pétition, contained provisions that the prop- 
erty should be tumed back to the railroad company, subject "to any and ail 
judgments which hâve heretofore been rendered in favor of interveners in 
this case, and which hâve not been pald, as well as to such judgments as 
may be hereafter rendered by the court in favor of interveners while it re- 
tains the cases for thelr détermination, or interventions now pending and 
undetermined or whlch may be flled prior to February, 1889;" and that "ail 
claims against the receiver as such up to October 31, 1888, be presented and 
be prosecuted by intervention prlor to February 1, 1889, and. If not so pre- 
sented by that date, the same to be barred, and shall not be a charge on the 
property of said company." 

The railroad company answered by gênerai demurrer and by spécial ex- 
ceptions, to the effect that it appeared by plaintiff's pétition that. If plalntlfC 
had any daim against the property In the hands of the railroad company, it 
was barred by the terms of the order discharging the receiver, pleaded the 
gênerai déniai, set up contrlbutory négligence, and pleaded the order dis- 
charging the receiver as a bar to any recovery in this suit. 

Plaintifl replied by a gênerai déniai and spécial replicatlon, alleging that 
the receiver had dled since the institution of the suit; that plalntiff was not 
a party to the suit In whlch the order discharging the receiver was made, 
and was not affected thereby; that, on the final discharge of the receiver, 
the railroad company took its property, including the earnings, receipts, and 
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betterments of its road wUle In the hands of the receiver; and that the rail- 
road Company, at the date plalntiiï was Injured, was reeeiving ail the earn- 
Lngs and current receipts of its railroad, and held and operated the same 
for its own benefit. To thia défendant demiUTed. The circuit court over- 
ruled defendant's demurrers, and the jury found a verdict for plaintiff for 
$8,000, and judgment was entered thereon. 

ïhe défendant railroad company assigned various errors in overruling its 
demurrers, in admission of évidence, in giving and refusing to give certain 
instructions, and in rendering judgment on the verdict, some of which pre- 
sented questions as to the right of plaintiiï to maintain an action at law 
against défendant for the injuries alleged, and the jurlsdiction and power 
of a court of law to render a persoual judgment against défendant, on the 
ground that the jurlsdiction of the cause of action was in equity, and that 
the judgment, if any, should hâve been a decree enforcing the claim against 
the property; others raised questions as to the effect of the order discharging 
the receiver and requiring ail claims against him to be pres.ented by a certain 
date, and declaring that, if not so presented, they should be barred, and 
should not be a charge on the property of the company; and another raised 
a question of plaintiffs contributory négligence, which was not pressed on 
the argument 

Thereafter défendant in error moved to dlsmiss the writ of error on the 
grounds that, although the order of the judge allowing the writ authorized It, 
when sued ont, to be made returnable in 60 days therefrom, It was not returna- 
ble in that time, or on any certain speeifled day, but withln 30 days; that the 
citation was not made returnable on any certain day, but within 30 days from 
its date; that the prayer for reversai was not filed at the same tlme with the 
assignments of error; and that the circuit court of appeals had no jurisdiction 
of the writ of error or of the questions involved, because the jurisdiction of 
the court below, and its power to render the judgment, were in issue, and the 
questions raised by the assignments of error involved the construction or ap- 
plication of the fédéral constitution. 

T. J. Preeman, for plaintiiï in error. 

James Gr. Dudley and W. S. Moore, for défendant in error. 

Before McCORMICK, Circuit Judge, and LOCKE and TOUL- 
MIN, District Judges. 

McCORMICK, Circuit Judge. The motion of the défendant to 
dismiss this writ of error we do not consider well taken, and it is 
refused. 

The substantial issues pressed by the plaintifiE in error hâve 
been fully litigated by it in récent cases in the state courts. Eail- 
way Co. V. Johnson, 76 Tex. 421, 18 S. W. 463; Railway Co. v. Over- 
heiser, 76 Tex. 437, 13 S. W. 468; Railway Co. v. Grifûn, 76 Tex. 
441, 13 S. W. 471. On the authority of thèse cases, as affirmed by 
the suprême court of the United States in Railway Co. v. Johnson, 
in their opinion delivered January 3, 1894 (14 Sup. CL 250), the 
judgment of the circuit court must be afûrmed. 
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(Circuit Court of Appeals, Ninth Circuit February 12, 1894.) 

No. 113. 

. TBBBiTORiAii Courts— Tkansfbb of Causk on Admission of State. 

In ejectment In a com-t of Idaho territory against the lessee and lessor 
of the premlses, the summons was returned served as to both, and, on 
the admission of Idalio as a state, both petitioned for removal of the 
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cause to the clrctilt court created by the aet ot admission (26 Stat. 21S), 
on the ground that the lessee was a fédéral corporation. Beld, that the 
action was "pendlng" as to both défendants, wlthln the provision of that 
act (section 18), glving the court jurisdlction of such cases, although In 
fact the lessee was not served, and dld not appear thereln, and thls ap- 
peared by the judgment subsequently entered. 

2, SaMB— PrOCBEDINGB FOK TBANSFBH-^JtrMSDICXIONAL FaCTS. 

The "request In wrlOng" for such transfer, required by the statute, 
must show the facts necessary to give jUrisdictlon, uniess they appear 
elsewhere In the record. 

8. PoBLic Lands— Railkoad Rishts of Wat— Conflioting Suhvets. 

A, railroad company whlch surveys an extension of Its Une over public 
lands beyond one of the termlnl flxed by its charter, and afterwards files 
snpplemental articles of incorporation, authorlzlng It to make the ex- 
tension, acqulres by such survey no rlght of way, imder the act of 
Marcb 3, 1875 (18 Stat, 482), as against another company, which, having 
flill powers, makes a Btirvey OTer the same land after the former com- 
pany's survey, but before the flling of its supplemental articles. 

4. Same— Change of Route. 

The flling of a map of the route selected, imder thls act, and the ap- 
proral thereof by the secretary of the interlor, do not prevent the com- 
pany from afterwards, and within the time allowed by law, adopting a 
différent route, so long as the rlghts of others hâve not intervened; and 
thls wlthout regard to the rules and régulations of the department of the 
Interior. 

In Error to the Circuit Court of the TJnited States for the District 
of Idaho. 

This was an action of ejectment brought in a court of Idaho 
territory by the Washington & Idaho Eailroad Company against 
the Coeur d'Alêne Kaiiway & Navigation Company and the Northern 
Pacific Eûiilroad Company to recover land alleged to constitute part 
of plaintiff^s right of way. On the admission of Idaho as a state, the 
case was removed by défendants to the fédéral circuit court. The 
case was tried to the court without a jury, and judgment was en- 
tered for défendants. Plaintifl then sued ont this writ of error, 

W. W. Cotton, for plaintiff in error. 

McBride & Allen and W. H. Francis, for défendants in error. 

Before GILBEBT, Circuit Judge, and EZNOWLES and HAWLEY, 
District Judges. 

GILBEBT, Circuit Judge. On May 15, 1889, the Washington & 
Idaho BaUroad Company brOught an action of ejectment in the 
district court of the first judicial district of the territory of Idaho 
against the Coeur d'Alêne EaUway & Navigation Company for the 
recovery of a strip of land, described as the right of way of the 
plaintiff's railway, being 100 feet in width on each side of the 
described center Une of the plaintiff's road. The complaint aUeged 
that the Coeur d'Alêne Bailway & Navigation Company entered 
into possession of the described premises, and ejected the plaintiff 
therefrom, and that the Northern Pacific Eailroad Company is in 
possession thereof as the tenant of its codefendant. The Coeur 
d'Alêne Bailway & Navigation Company answered the complaint, 
denying the tifle of plaintiff, and admitting that it, the said de- 
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fendant, entered into possession of the premises, and still holds the 
same. The answer also pleaded estoppel, alleging that the Coeur 
d'Alêne Eailway & Navigation Company had consttucted a railroad 
over the premises in question, with the knowledge of the plaintiff. 
A demurrer was flled by the plaintiff to the answer by way of 
estoppel, on August 27, 1890, and the action was removed by the 
défendants into the circuit court of the United States for the dis- 
trict of Idaho. On May 23, 1892, the cause was tried before the 
court, without a jury, upon the complaint and the separate answer 
of the Coeur d'Alêne Eailway & Navigation Company, and the 
court thereupon made flndings of fact and conclusions of law in 
favor of the défendant, the Coeur d'Alêne Eailway & Navigation 
Company adjudging that the plaintiff take nothing by the action, 
and that the défendants hâve judgment for costs. The plaintiff 
brings this writ of error to review that judgment. 

The first assignment of error is that the circuit court had no 
jurisdiction to hear or détermine the cause. The jurisdiction of 
the court is invoked by reason of the fédéral question involved in 
the fact that the Northern Pacific Eailroad Company, a fédéral cor- 
poration, is a party to the action. The statute under which Idaho 
was admitted into the Union was approved July 3, 1890 (26 Stat. 
215). Section 18 provides: 

"That in respect to ail cases, proceedings and matters now pending in the 
suprême or district courts of said territory at tlie time of the admission into 
the Union of the state of Idaho, and arising wlthin the limits of said state 
whereof the circuit or district courts by this act established might hâve 
had jurisdiction under the laws of the United States, had such courts existed 
at the time of commencement of such cases, the said circuit and district 
courts, respectively, shall be the successors of such suprême and district 
courts of said territory." 

It is argued that this action was not "pending" against the North- 
ern Pacific Eailroad Company, for the reason that that company 
was never served, and never appeared in the action; and that the 
fédéral character of the corporation can only give rise to a fédéral 
question when the corporation is an actual party to the suit, 
actually présent and engaged in the litigation. 

It cannot be said that the Northern Pacific Company was not an 
actual party to the litigation. It was not only made a party, but 
it was a proper party. It was the party in possession of premises 
sought to be recovered by an action of ejectment. Its right of 
possession was determinable by the judgment to be rendered in 
that action. It was no less a party from the fact that in the action 
of ejectment by the law of Idaho, as by the law of many other 
states, the tenant in possession might, by disclosing his interest as 
tenant only, permit his landlord to défend the action. The object 
of the action was to obtain the possession of the premises described 
in the complaint, and to obtain an adjudication in favor of the 
plaintifl's claim of title to the same. Thèse objects could not be 
secured without the présence of both the défendants. 

The right to remove the cause under the statute above quoted 
is determined by the condition of the case at that time, not by the 
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subséquent course of the litigation. The inquiry is whether, at 
the time Idaho was admitted to the Union, this action was pending 
against both the défendants. An action is deemed to be pending 
from the time of its commencement u^til its final détermination 
upon appeal. The action was commenced by filing the complaint. 
At the sameitime summons was issued, to be served upon both the 
défendants. The return recites that service was made upon both 
the défendants. S6 far as the record shows, the return remained 
unchaUenged until entry of the final judgment, which recites that 
no service had been made upon the Northern Pacific Company, and 
that no appearance had been made by that défendant At the 
time when the cause was removed, the return of the service was 
on file, but no default had been taken against the Northern Pacific 
Company, and no dispositipn had been made of the plaintiff's con- 
troversy against it. That défendant, in presenting its pétition for 
removal to the circuit court, declared itself to be one of the défend- 
ants in the case, and recited the fact that the cause "is now pending 
in the state court, and is properly within the jurisdiction of the 
circuit court of the United States." It is obvions that, if the 
service upon that corporation were defective, other service upon 
an alias summons could hâve been had before or after the removal, 
and it cannot be said that the action was not at the time of the 
removal pending as to both the défendants. The fact that service 
was not subsequently had, and that no appearance was made in 
the cause by the Northern Pacific Company, and that a trial was 
had upon the answer of its codefendant alone, does not, in our 
judgment, affect the question under considération. 

It îs further argued that, even if it be conceded that the action 
was pending as to the Northern Pacific Company at the time of the 
admission of Idaho, still it does not afiirmatively appear from the 
record that the jurisdictiotial facts existed at the commencement 
of the action, but that, on the contrary, the allégations of the péti- 
tion for removal are ail confined to the date of the pétition itself. 
On the other hand it is contended that the cause is removed, not 
under the removal acts, but under the spécial provisions of the 
statute above quoted, which permit the removal upon the simple 
request in writing of a party to the suit, and that it is not necessary 
that the jurisdictional facts appear in the record; it is sufiicient 
if they exist. We are unable to concur in this view. A "request 
in writing" and a pétition are one and the same thing. When the 
rules governing the practiee of the fédéral courts are considered, 
it is évident that congress in providing for the transfer of causes 
pending in the courts of Idaho, upon the written request of a party, 
intended that the request should perform the essential functiona 
of a pétition for removal under the removal acts, and that, if the 
jurisdictional facts elsewhere appeared in the record, a simple 
request' in writing for the transfer would be sufScient. If thèse 
facts were not apparent from the record, the request should advise 
the court of the grounds upon which the jurisdiction is invoked. 
It waa not contemplated that, in the case of suits so removed from 
the courts of Idaho, a departure should be made from the rule, else- 
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where uniformly observed, that the jurisdictional facts must appear 
of record. 

What are tlie jurisdictional facts that should be made to appear 
in this case? It was only necessary to show that one of the par- 
ties to the cause, at the commencement of the action and at the 
time of the admission of Idaho, was a fédéral corporation, and that 
the amount in controversy exceeded $2,000. Thèse facts distinctly 
appear from the record. The complaint allèges that the Northern 
Paciflc Company, at ail the times mentioned in the complaint, was 
a corporation duly organized under the laws of the United States. 
The pétition for remoTal aUeges that that company is a corporation 
organized and existing under and by virtue of an act of congress en- 
titled "An act granting the lands," etc., approved July 2, 1864. It 
necessarily foUows from thèse averments that the Northern Pacific 
Company was a fédéral corporation at the commencement of the 
action, on the date of the approval of the act admitting Idaho, and 
at ail times since. There can be no prêteuse that that corporation 
was a nominal party coUusively joined as a défendant for the pur- 
pose of conferring jurisdiction upon the fédéral courts, for at the 
commencement of the action no such removaJ was possible. 

The other assignments of error challenge the correctness of the 
findings of the court below. As there is no bUl of exceptions pre- 
sented in the record, the power of this court on writ of error is 
limited to the considération of the question whether or not the 
findings of fact justify the conclusions of law arrived at by the 
trial court It appears from the findings of fact that the plain- 
tiff was organized under the laws of Washington, July 3, 1886, with 
the power, as expressed in its articles of incorporation, to construct 
a railroad to the town of Wardner in Shoshone county, Idaho. If 
its road had been constructed as described in the articles, it would 
not hâve included the premises in controversy, but on the 8th day 
of November, 1886, the plaintiff company filed supplemental articles 
providing for an extension of its road through the town of Wallace 
over the premises in controversy. Before flling thèse articles, how- 
ever, on the 28th day of October, 1886, the plaintiff caused its line 
of survey to be made, locating its extension on the premises de- 
scribed in the complaint. On the foUowing day, the défendant 
Coeur d'Alêne Eailway & Navigation Company, a corporation cre- 
ated under the laws of Montana, and having a légal status in Idaho 
from and after the 20th day of July, 1886, surveyed its road through 
Wardner, over practicaUy the line adopted by the plaintiff. ^ It is 
obviously true, as found by the court below, that the survey made 
by the plaintiff on the 28th day of October, 1886, could confer no 
rights whatever as against the survey made upon the 29th. At 
that time the plaintiff had not the power, through its charter, to 
construct a road over the premises in controversy. It had no such 
power prior to the 8th day of November, 1886. The act of con- 
gress under which both companies claim the right of way in ques- 
tion provides: 

"That ihe right of way through the public lands of the United States is 
hereby granted to any railroad company duly organized under the laws of any 
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State or tesrrJtory ; • • • wWch sball hâve filed wlth the secretaryof 
the Interlor a copy of Its articles of Incorporation and due proofs of Its or- 
ganization under the same, to the extent of one hundred feet on each side 
of the çéntrtil llàe of sald road." 

It is p^ain tiat, under this act, no corporation could acquire a 
right of-V?ay upon any Une not dçscribed in its charter or in its 
articles of incorporation; and it necesaarily follows that no initia- 
tory step coiild Se taken to secure such right of way by the survey 
upon the ground or otherwise. Until the power to buUd the road 
upon the sfirveyçd line was iû a proper manner assumed by or con- 
ferred upon the plaintifif corporation, its acts in making survey were 
of no ayaU, and it follows that, so far as the conflicting rights of 
thèse two corporations are concerned, the status of the plaintiff is 
the same m if its survey of October 28, 1886, had not beeu made. 

It is furtiier urged that, as the findings show that the Coeur 
d'Alêne RaUwîiy & Navigation Company surveyed three distinct 
Unes at said town of Wallace, known as Unes A, B, and C, the last 
named being tiie Une iu dispute, and on the 8th day of November, 
1886, it filed in the local lànd ofiSce a plat of its route, adopting the 
line B, the plaintiff was thereby misled to its injury. To this it 
may be said that such injury does not appear f rom any f act in 
the record. The finding is that the plat of the Une B was filed by 
mistake, and that the Une C was the one actuaUy adopted, and 
intended to be placed o>n record in the flled plat Section 4 of the 
açt of congress above referred to provides that within 12 months 
after the location of any section of 20 miles of road, if upon sur- 
veyed lands, or, if upon unsurveyed lands, within 12 months aiter 
the survey thereof by the United States, the plat of the same shall 
be flled. At that time the lands in controversy, and ail the lands 
along the Une, were unsurveyed public lands. In the summer and 
faU of 1887, the Coeur d'Alêne Eailway & Navigation Company 
completed its line of road over the land in controversy; no further 
survey was made by the plaintiff untU 1888, and the plaintiff did 
nothing whatever on the promises in controversy in the way of con- 
structing a road un tU that year. 

It is contended that the rules and régulations of the department 
of the interior issued November 7, 1879, and in force during the 
period of this controversy, conflned the Coeur d'Alêne RaUway & 
Navigation Company to the line of route adopted by its first map, 
and it is argued that, while that company might not hâve been 
required under the act to file its map at the time such flUng was 
made, yet it had the rigbt to do so under the régulations of the 
secretary of the interior, and that, when such map was approved 
by the secretary, the company thereupon "secured" the benefits of 
the act; in other words, that, by the filing of the map upon line 
B, the défendant secured the benefits of the act upon that line, 
and could not thereafter alter its route so as to aflect the rights 
of any other party. In U. S. v. Chaplin, 31 Fed. 890, Judge 
Deady said of thèse rules that "when they coïncide with the law 
they are superfiuous, and when they do not, or go beyond it, they 
are invalid." We ûnd no warrant in the act for saying that a 



ZOPFI V. POSTAL TELEGEAPH CABLE CO. 987 

railroad Company, having adopted one Une of survey along the 
route provided for in its articles of incorporation, and having filed 
the plat thereof, may not subsequently, and within the time al- 
lowed it by law for so doing, adopt another route, and no reason is 
apparent why, instead of flling a second plat, it may not construct 
its road on the Une surreyed and adopted, so long as the rights of 
others hâve not intervened. In this case, as shown from the find- 
ings, no rights of the plaintiff had intervened prior to the actual 
construction of the road of the Ckjeur d'Alêne Kailway & Navigation 
Company upon the premises in controversy in this suit, and no 
erroT is apparent in the judgment rendered upon the findings of the 
court below. 

The judgment is affirmed, with costs to the défendant in error. 



ZOPFI V. POSTAL TELEGRAPH CABLE CO. 

(Circuit Court of Appeals, Sixth Circuit April 3, 1894.) 

No. 177. 

1. Negligbncb — Pkoximatb Cause. 

An obstruction in a higliway is not tlie proximate cause of an Injury 
sustained by one slipping and falling thereon, unless its présence caused, 
or contributed to cause, the fall. 

3. Bame — Question for Jury. 

Where tlie jury may reasonably infer that one crossing a Mghway liad 
to jump over an obstruction to reacti a platform at the side of the way, 
in such a way that hls foot slipped on the platform, and he fell back- 
ward on the obstruction, It is for them to détermine whether the présence 
of the obstruction contributed to the fall. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

This was an action by Emma Zopfl, by her next friend, against 
the Postal Telegraph Cable Company, to recover damages for Per- 
sonal injuries. The circuit court directed a verdict for de- 
fendant, and entered judgment accordingly, to review which plaintiff 
sued ont this writ of error, 

John Euhm & Son, James Trimble, and E. L. Gregory, for plaintiff. 
Vertrees & Vertrees, for respondent. 

Before LUETON, Circuit Judge, and BAEE and KEY, District 
Judges. 

KEY, District Judge. The défendant undertook to erect a tele- 
graph line on the turnpike road between Nashville and Gallatin, 
Tenu. The pôles which were to support the wires were placed along 
the turnpike at or near the points at which they were to be erected. 
The plaintiff, who is a minor, and was 13 years of âge at the time 
of the injury complained of, lived with her father, who is her next 
friend in this action, upon the Gallatin pike, about three miles from 
Nashville. He owned a parcel of land occupied as his home, which 
abutted upon the turnpike. There was a pathway leading from Ms 
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house to the pike. At the point where this path reaclied the pike, 
there wàs a gâte. There was a strip of tlie public road, of about 10 
feet, between this gâte and the metaled portion of the pike. Across 
this strip, the pike was approached over a platform about four feet 
in lengtli, and then by stepping-stones. This strip, especially in 
rainy weather, was covered with water and mud. One of the pôles 
mentioned was placed lengthwise along the turnpike, so that its 
large end extended along about one-half or two-thirds of the side 
of the platfôrîQ at the gâte, about a foot or more from the plat- 
form, and covered the stepping-stone, or nearly ail of it, next the 
platform. The distance from the stepping-stone which could be 
used, to the platform, was 33 inches. The day was very rainy, and 
the ènd of the platform across which the pôle did not extend could 
not be reached, except by going through water and mud. The pôle 
was a peeled chestnut, and the platform was wet and slippery. The 
plaintifE was returning from school upon the afternoon of Septem- 
ber 23, 1890, and approached the gâte mentioned with an umbrella 
in one hand, and her school books in the other. Eeaching the step- 
ping-stone next to the pôle, she stepped over the pôle, without 
touching it, to the platform, when her foot slipped, and she f ell back- 
ward upon the pôle; and by her contact therewith, in her fall, she 
was seriously and permanently injured in her right bip, to recover 
damages for which this suit is brought. Upon the trial of the 
cause the judge directed the jury to retum a verdict in favor of the 
défendant, which was done; and error is assigned upon this action 
of the judge, bècause, it is said, the cause should hâve been sub- 
mitted to the jury for their considération and détermination. 

It is urged on behalf of the plaintiff that, though the polemay not 
hâve been the proximate cause of the fall of the plaintiff, it was the 
proximate cause of her injury, and, as the pôle was left there by the 
négligence of the défendant, it is liable, and that whether this is so, 
or not, should havé been left to the jury to décide. 

What are proximate or remote causes of injury, or what are 
proximate or remote damages for injuries, are subjects involved in 
much Confusion and conflict by the décisions of courts and the 
dissertations of law writers. Wharton says: 

"A négligence Is the juridlcal cause of an Injury, when it consista of such 
an act or omission on the part of a responsible human belng as, in ordlnary, 
natural séquence, Immedlately résulta in such injury." Whart. Neg. § 73. 

He further says: 

"At this point émerges the distinction between conditions and causes; a 
distinction, the overlooliing of which has led to much confusion in this 
branch of the law. What is the cause of a given phenomenon? The neces- 
sltarlan philosophera, who treat ail the influences which lead to a particular 
result as of loglcally equal Importance, and who deny the spontanelty of the 
human will, tell ua that the cause is the sum of ail the antécédents. Thus, 
for Instance, a spark from the imperfectly guarded smoke pipe of a locomo- 
tive sets flre to a haystack In a neighboring fleld. What is the cause of this 
flreî 'The sum of ail the antécédents,' answers Mr. Mill, the ablest exponent 
of the neeessitarian philosophy. Apply this concretely, and it would be 
difflcult to see how any antécédent event can be excluded from taliing a 
place among the causes by whi(di the flre in question Is produced. Certainly, 



ZOPFI V. POSTAL TELEGKAPH CABLE CO. 989 

we must say that either If the rallroad in question had not been built (an 
event depending upon an almost Infinité number of conditions précèdent, 
among whiich we may mention the discovcry of iron, steam, and coal), or tlie 
haystacii in question had not been erected (to wliich there is also almost an 
inflnlt* number of necessary antécédents, the failure of any one of which 
would hâve Inyolved the failure of the haystack), no flre would hâve taken 
place. Jurisprudence, however, does not conc<!rn itself with refinements 
such as thèse. Its objoct is to promote right and redress wrong; and, with- 
out undertaking to propoimd any theory of the human will, it contents itself 
with annoimciag as a fact established by expérience that, by maising a law 
that a human 'antécédent' shall be punishable for a wrongful act, such 'an- 
técédent,' if not restrained from committing the ■wrong, may be compelled 
to redress it The question, therefore, -when an injury is done, is whether 
there is any responsible person who could, if he had chosen, hâve prevented 
it, but who, either seeing the evil conséquences, or negllgently refusing to see 
them, bas put into motion, either negllgently or Intentlonally, a séries of ma- 
tériel forces by which the injm'y was produced. This Is the basls of the dis- 
tinction between conditions and causes. We may concède that ail the an- 
técédents of a particular event are conditions without which it could not ex- 
ist, and that, in view of one or another physical science, conditions not in- 
volving the human will may be spoken of as causes. But, except so far as 
those conditions aie capable of belng molded by human agency, the law does 
not concern itself with them. Its object is to treat as causes only those 
conditions which it can reach, and it can reach thèse only by acting on a re- 
sponsible human will. It knows no cause, therefore, except such a will; 
and the will, when thus responsible, and when acting on natural forces 
in such a way as through them to do a wrong, it treats as the cause 
of the wrong. As a légal proposition, therefore, we may consider it es- 
tablished that the fact that the plaintiff's injury is preceded by several inde- 
pendent conditions, each one of which is an essential antécédent of the in- 
jury, does not relieve the person by whose négligence one of thèse antécédents 
has been produced from llability for such injury. On the other hand, the 
fact that a party is shown to hâve been negUgent in a particular proceeding 
does not make him llable for an injury produced by conditions to which his 
négligence did not contrlbute." Whart. Neg. (2d Eki.) § 85. 

Regarding thèse principles as Sound, it follows that the liability 
for the plaintiff's injury dépends upon the cause of her f ail. If the 
pôle was the cause of her fall, or one of the causes which made her 
f aU, the défendant is liable for the injury, for the f aU is the juridical 
cause of the injury. Suppose a steamboat sinks in the river be- 
cause of the négligence of its ofllcors, and a passenger is drowned, 
and its cargo is lost. The water drowns the passenger, and de- 
stroys the cargo. It is the immédiate cause of the destruction 
of both. But the négligence of those in control of the beat is the 
juridical cause of the loss. 

The position of plaintiff's counsel, that, though the pôle may 
not be the cause of plaintiff's fall, yet it is the cause of her injury, 
and défendant is liable therefor, is not sustained by the cases in 
90 and 91 Tenn., and 17 and 20 S. W., which are cited as au- 
thority for them. In Deming v. Storage Oo., 90 Tenu. 352, 17 S. 
W. 89, the court says: 

"It Is Inslsted hère that neither the delay nor the breakage of the train, 
but the flre, was the proxlmate cause of the loss. In this we do not con- 
cur. Granting that the slight delay would not, of itself, bave made the 
Company liable, hère we hâve, in addition, the breaking of train machinery 
when the effort is made to remove the cotton, but for which it might bave 
been saved, notwithstanding the flre. This, we think, was, therefore, the 
proxlmate cause of the loss. • • • It is true that the flre destroyed the 
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cotton, and In that sensé caiisea the loss; but It appears that, nétwlthstand- 
Ing thé occurrence of the flre, the cotton would not hâve been bnrped by it, 
had n'Ot the breaklng of th^' train, whlle It was being removed, bappened, 
so that but for this fact the cotton would hâve been saved. This must, 
tUerefore, be held to t>e the proximate cause of the loss, and if it was the 
resuit of négligence the carrier must answer for it." 

In this case there is a proximate juridical cause for the injury, 
— the weakness or insufaciency of the machinery with which effort 
was made to remove the cotton, and the delay in conséquence, 
while in the case we hâve in hand the contention is that, though 
the pôle may not hâve caused the fall, it produced the injury. Upon 
this theory there is no contribution hy the pôle to the fall of the 
plaintiff, but the step upon the slippery platform caused the fall, 
and the fall upon the pôle produced the injury. There was no 
conjoint^ concurrent causation in the parts performed by the step 
upon the platform and by the pôle, according to plaintifl's position. 
One caused the fall, and the otiier, not contributing to the fall, pro- 
duced the injury, so that the part performed by each in the inci- 
dent was Separate, distinct, and independent, instead of co-opera- 
tive and concurrent, according to plaiûtiff's contention. 

Nor does the case of Railway Oo. v. Kelly, 91 Tenu. 699, 20 S. 
W. 312, give support to plaintifl's insistence in this respect. In 
that case, as well as in the Case of Deming v. Storage Oo., supra, the 
goods were «Jestroyed by flre, but the flre did not occur through any 
négligence on the part of the défendant, and some other cause for 
the loss must be found before défendant could be held liable there- 
for. In the Kelly Oase the court says: 

"The flre and the loss may hâve différent causes. The flre destroyed the 
goods, but it does not follow that the cause of the flre and the cause of 
the loss to the plaintifC were one and the same, in légal contemplation. 
They may hâve been entirely différent The failure to deliver the goods 
when demanded did not cause the flre, but It did cause the loss, in such 
sensé that they would not hâve been lost without the f ailiu-e. Had the 
défendant delivered the gOods, they would hâve been removed, and the 
loss averted. The négligent and wrongful détention of the goods, and 
th!at alone, exposed them to the flre; and but for that détention they would 
not hâve been destroyed, though the flre did occm-. Thus, it becomes ob- 
vious that the négligence of the railway company was the proximate cause 
of the loss." 91 Tenu. 703, 20 S. W. 312. 

The proof showed that the goods had been in the carrier's dépôt 
for four days, and had been destroyed by flre on the flfth, and that, on 
eâch of thèse days, plaintifl had inquired for thé goods, for the 
purpose of removing them, and was informed the goods had not ar- 
rived. In this case thé court déclares the négligence of the de- 
fendant to be the proximate, légal cause of the loss, and there is 
none other to be foùnd. In the cause in hand, if it be admitted 
that the pôle did not contribute to plaintifl's fall, but that the same 
was caused solely by the step upon the platform, the proximate, 
juridical cause of the injury must b© found in one or the other of 
thèse incidents, and not in both; for, though they foUowed each 
other, they were not produced by the concurrent, co-operating in- 
fluence of both, but the cause and the resuit arose from distinct 
and independent agencies, and so the faU must hâve been the prox- 
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îmate canse of the injury. The cases just mentioned, instead of 
supporting plaintiff's tlieory, and sustaining the récent décision of 
the suprême court of Tennessee referred to in argument, are in con- 
formity with the opposing view. 

The other cases referred to hy plaintifPs counsel hâve no analo- 
gies with the présent case that make them of authority in its dé- 
cision. They arise in cases in which the law, either municipal, 
statutory, or common, imposed duties upon persons or corporations, 
which their failure to observe and perform resulted in the injuries 
for which the suits were brought. Our opinion on this branch 
of plaintiff's contention is that there was no error in the judge's 
holding. 

Plaintiff's counsel further insist that the judge erred in taking 
the case f rom the jury, and in declining to allow it, under the f acts 
established by the évidence, to détermine whether the négligence 
of the défendant was the proximate cause of the injury. 

In Insurance Oo. v. Doster, 106 U. S. 30, 32, 1 Bup. Ct. 18, it was 
said that, "where a cause fairly dépends upon the effect or weight 
of testimony, it is one for the considération and détermination of 
the jury, under proper directions as to the principles of law in- 
volved," and that a case should never be withdrawn from them 
"unless the testimony be of such conclusive character as to compel 
the court, in the exercise of a sound judicial discrétion, to set aside 
a verdict returned in opposition to it." So, in Bandall v. Railroad 
Co., 109 U. S. 478, 482, 3 Sup. Ct. 322, it was declared to be the 
settled law* "that when the évidence given at the trial, with ail in- 
ferences that the jury could justiflably draw from it, is insulficient 
to support a verdict for the plaintiff, so that such verdict must be 
set aside, the court is not bound to submit the case to the jury, but 
may direct a verdict for the défendant." Goodlett v. Railroad Co., 
122 U. S. 411, 7 Sup. Ct. 1254. "A case should not be withdrawn - 
from the jury unless the conclusion foUowed, as matter of law, that 
no recovery could be had upon any view which could be properly 
taken of the f acts the évidence tended to establish." Railwav Co. 
V. Cox, 145 U. S. 606, 12 Sup. Ct. 905; Dunlap v. Railroad Co., 130 
U. S. 649, 652, 9 Sup. Ct. 647; Kane v. Railway Co., 128 U. S. 91, 
9 Sup. Ct 16; Jones V. Railroad Co., 128 U. S. 443, 9 Sup. Ct. 118. 
"It is well settled that, where there is uncertainty as to the ex- 
istence of either négligence or contributory négligence, the ques- 
tion is not one of law, but of fact, and to be settled by a jury; 
and this whether the uncertainty arises from the testimony, or 
because, the facts being undisputed, fair-minded men will honestly 
draw différent conclusions from them." Railroad Co. v. Powers. 
149 U. S. 45, 13 Sup. Ct. 748. Thèse décisions of the suprême 
court of the United States do not go to the extent of requiring that 
every conflict in the testimony shall be submitted to the jury. A 
mère scintilla of évidence is not suffi cient to demand such a course. 
There must be something more than a mère conflict. It must be 
serions and important. There must be suiflcient testimony to 
support a verdict after allowing the jury to draw aU the infer- 
ences it could draw justiflably. The verdict should be supported 



992 FEDERAL BEPORTEK, vol. 60. 

% sûcll téstiïnony as woiild sustain thé verdict ùpon âny view wMeb, 
miglit be properly taken of the facts the évidence tended to éstab- 
lisb. The case of Goodiett v. Eailroad Co., supra, and of Eailroad 
Co. V, Jones, 95 U. S. 439, 443, fumish examples in wMch courts 
withdrew causes from the considération of the jury, or should hâve 
done so, notwithstanding there were conflicts in the testimony, but 
thèse conflicts did not arise to the dignity and importance neces- 
sary to dèprive the judgè of his right and duty to take the case 
from the jury. 

The question for détermination in this case is, ought the case, 
under the circumstances and facts proven, to hâve been submitted 
to the jury, as to -whether the pôle caused plaintifiE's faU, or con- 
tributed to that resuit? In coming to a conclusion as to this, 
we are to take such legitimate view of the proof as is most favor- 
able to thé plaintiff. It is stated in the testimony that the step- 
ping-stone next the pôle and the platform were upon the same grade, 
or nearly so, and upon about the same grade as the surface of the 
pike between the stepping-stone and the platform; that the dis- 
tance between the stone and the platform was 33 inches; that the 
pôle with whlch défendant obstructed plaintiff 's pass way was 
between the stepping-stone and the platform, and was 18 inches in 
diameter at the point of obstruction. And consequently the plaintiff 
<a girl 13 years of âge) was required, in taking the step to the plat- 
form, to raise her foot one foot and a half above the grade of the step- 
ping-stone and surface of the pike and platf oi-m, in making the step to 
the platform. The pôle was peeled, and necessarily wet and slippery, 
and the platform was also wet and slippery. The girl cleared the pôle. 
Such a step as she must hâve taken was long, awkward to make, 
and unusual in its character. When she stepped upon the plat- 
form with her advanced foot, a jury might reasonably infer that 
her hindmost foot had left the stepping-stone, for if it had stiU been 
placed upon the stone when the foot upon the platform slipped, 
and she fell, she would hâve fallen forward or astride the pôle, and 
not backward, and it is not an unreasonable inference that she had to 
jump or spring so as to clear the log and reach the platform. We 
do not say that the facts and inferences hère given are true. We 
only say that there is testimony in the record to sustain such a 
view, while there are other facts and circumstances proven, from 
which contrary conclusions and inferences may be drawn. It is 
not our province to venture an opinion as to whether the testimony 
weighs more upon one side or the other, but we believe that, tak- 
ing the testimony ail together, and looking to the facts, circumstan- 
ces, and conditions surrounding the transaction, it ought to hâve 
been left to the jury to consider and détermine whether the pôle 
which obstructed the pass way caused, or contributed to cause, 
the fall of the plaintiff, and the judge erred in failing to do so. 
For this error the cause will be remanded, with directions that the 
verdict and judgment be set aside, and a new trial awarded, and it 
is so ordered. 
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LOraSVILLB & N. B. 00. v. EAST TENNESSEE, V. & G. RY. 00. 

(Circuit Court of Appeals, Sixth "Circuit March 6, 1894.) 

No. 69. 

U CONTBIBaTORT NBGLiaKNCE— KaiLKOAD CKOSSINGS. 

It ds net per se contributory aegligence, when recovery Is sought for 
injury to a car, to hait a ti-aln, in accordance wlth long mutual ac- 
qulescence, at a point where two railways cross each otlier, where a colli- 
sion thereupon foUows tlu-ougli fallure of an approaching train to stop 
within 50 feet of tlie crossing (Act Ky. March 10, 1894) by reason of^de- 
f ective brakes. 

2. Same — Evidence. 

Proof of contributory négligence In not moving a train with due dili- 
gence out of the way of a train running "wild" cannot be established by 
évidence which is consistent with two contradictory states of fact. 

3. Damages— Evidence. 

Evidence, in mitigation of damages for injury to a car, that another car 
of a différent kind had once been taken apart and lengthened, is not ad- 
missible. 

In Errer to the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Tennessee. 

This was a writ of error to the judgment of the circuit court of the United 
States for the eastern district of Tennessee, northern division, in f avor of the 
Bast Tennessee, Virginia & Georgia Railway Company, hereafter referred to 
as the "Tennessee Company," against the Louisville & Nashville Raiiroad 
Company, hereafter referred to 3S the "Louisville Company," for $11,219.94, 
as damages for an injury to a sleeplng car caused by the collision with it of 
a freight train of the Louisville Company. 

The facts are as foUows: On the 7th day of November, 1890, about 3 o'clock 
in the morning, the north-boimd passenger train of the Cincinnati, New Orléans 
& Texas Pacific Railway Company, hereafter referred to as the "Cincinnati 
Company," arrlved at Junctlon City, Ky., where Its tracks. cross those of the 
Lomsville Company at grade. After coming to a fuU stop, 100 feet from the 
crossing, the train moved on over the crossing until the baggage and mail cars 
were at the platform of the station, on the north slde. The platform was not 
long enough for the whole train, so that the smoking car was left on the cross- 
ing with the ladles' car, and the sleeping car behind it. Within two minutes 
after the train had stopped the second time, and while the baggage and mail 
matter were belng transferred to the platform, a freight train upon the Louis- 
ville Company's Une, bound east, reached the top of a grade which descends 
for a mile and a quarter to this junctlon from the west The englneer of the 
freight train whistled several times for brakes, but, flnding that the brakes 
were useless, and that the train was beyond the control of the crew, he blew 
signais of alarm to the Cincinnati passenger train, which he could see as he 
came down the grade. The englneer and conductor of the passenger train, 
In accordance wlth thelr duty, had gone to the telegraph office to register, and 
reçoive télégraphie orders, and did not heàr the alarm signal. A porter of the 
passenger train did hear it, however, and he signaled to the flreman of the 
passenger engine, who at once started np his engine, and succeeded in pulllng 
over the crossing the smoking car and the ladles' car. The sleeplng car "Ork- 
ney," however, was only haïf over the Louisville track when the freight train 
struck it, carrying away the four middle sections, and leavlng the two ends 
standing. No one was killed, but two or three persons were injured. The 
eleeping car belonged to the Pullman Company, but was under the control of 
the Tennessee Company by vlrtue of a contract which made the latter liable 
to the Pullman Company for any Injury to the car. It was running in the 
Cincinnati Company's train by an arrangement between the Cincinnati and 
Tennessee Companies for through sleeping cars from Cincinnati to Jacksonville 
v.60p.no.7— 63 
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over the Unes of both. For eight years It had been the habit of both the 
Louls??iil,lea»d the Oinclnnatt ^mpanies ' to ajlow thçlr trains to stand upon 
the ràilway crossing at this station while the baggaige and mail were being 
transferred^ ! Uie platfwms pf,bioth-Gompautee Tv;ere so shiort that trains com- 
ing from thé south on tiie Cincinnati track and trom the west on the LoiUs- 
ville track could not stop their baggagt» and mail cars alongside the platform 
wlthont leavln^ the rear cars elther on the crossing or on the other slde of it 
Thls was wdl known to ail th^ employas of both raUway companies engagea 
In rtinfflîngsitralns by thls junetion. ; i 

The siatote of i Kentucky passed May loi 1890, provldes: "That wher- 
ever railways cross each. other In thls atate the trains shall be bronght 
to a fuUstopat least flfty feetbfcfore gettlng to the crossing: provlded, how- 
evOT, that theprpvislons of this section shall not be applicable where the cross- 
Ings of such roàds are regulated by derailing swltches or other safetyappli- 
ances which prevent collisions at crossings nor where a flagman or watchman 
is:s1^ti(>îied:?(t7Such.<:rossings 4ûd signais that i the» train may cross in safety. 
(2) That anyi corporation fallingto stop itS: trains as hereln directed shall be 
gnilty of mis^emeanpr andisball be fln^ not^^le^s than one hundred or more 
than five hnndred dollars for each offense; and the englneers of sald trains 
shall be:flnçd|not less.than twenty nor more than pne hundred dollars for 
each offensé.*'^:,' ■ y^ ■,;,■',■ Z'''^, .:,,^ ::':••';'' 

Henry H. IngersoU and Masterson Peyton, for plaintiff in error, 
Henderson, ^ Jeroulman and Ed\vard Golstonj for défendant in 
error. , ^Z- . V ": 

Before TAPT apd LURTON, Circuit Judges, and BARR, District 
Judge. ' 

TAFT, CîTctdt Judge, after stating the facts as above, delivered 
the opinion oftlie court. ,; 

The oniy real défense in this case was that the Cincinnati Com- 
pany was gnilty of contributory négligence, and the chief errors as- 
signed are bàSed, on rulings made in the trial of this issue. Ail the 
évidence on boti sides showed, without contradiction, that the Louis- 
ville Company was guUty of négligence in sending out a freight 
train equipped with poor brakes. Counsel for défendant in error 
coDitend that tiie errors assigned on the issue of contributory nég- 
ligence are immaterial, because the recoveiy of the Tennessee Com- 
pany, the plaintiff below, could not be defeated by the contributory 
négligence, if any, of the Cincinnati Comt)any. It is claimed that, 
under the contrâct existing between the two companies as to the use 
of the injured aleeping cac, the Cincinnati Company was not the 
agent or partner, but only the spécial bailee, of the Tennessee Com- 
pany, and that fipom such a relation, no responsibility for the con- 
tributory négligence of thè fonner can be imputed to the latter. 
Thûs is presented a question of the application of the principle laid 
down in Little v.Hackett, 116 U. S.;â66, 6 Sup. Ct. 391, to the facts of 
this case, which has elicited an interesting discussion by counsel. 
But it is hçrt né«essary to d|ecide it. ^The court below held with the 
plaintiff in error on the point, and tlie judgment can be sustained 
without reyersing that ruling. 

The main error assigned is that the court refused to charge that 
it was contributory négligence per se foï the Cincinnati Company to : 
hait its train on the crossing, and did charge that the Louisville 
Company was estopped to make this défense after acquiescing in 
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and taking part in such a practiée for eight years. It is to be oli- 
serred that this is not a suit by a passenger against a common car- 
rier, and that the standard of négligence as between the two com- 
paniea is quite différent from that which obtains in suits by an in- 
jured passenger. This distinction is fully brought ont in the opin- 
ion of the suprême court of lowa in the case of Kellow v. Railway 
Co., 68 lowa, 470, 23 N. W. 740, and 27 N. W. 466, upon which coun- 
sel for plaintiff in error chiefly rely. That case was quite like this 
in its facts, except that there was no statute of lowa requiring trains 
to stop before crossing, though it was their known custom to do so. 
There a passenger was killed, and the suit was brought by his rep- 
résentatives against the company in whose car he was. The court, 
in effect, held that the question was one for the jury to détermine, 
whether, in allowing the car to stand upon the crossing, the com- 
pany had exercised every précaution that human foresight could 
suggest The jury had returned a spécial verdict that the défendant 
company "could not reasonably hâve expected or anticipated, under 
the circumstances, that cars without any control would run down 
upon the crossing as they did." The court held that this ûnding 
did not négative the possibility that the company had not taken 
every précaution against danger to its passengers which human fore- 
sight could suggest, and expressly made the distinction between the 
standard of care to be maintained in such a case between a pas- 
senger and his carrier and that to be maintained between the car- 
rier and a stranger. The principle that the standard of due care 
and the existence of négligence dépend upon the relation existing 
between the party sought to be charged and the party injured is 
elementary, and is too weU settled to need lengthy discussion. Val- 
ley Co. V. Howe, 6 U. S. App. 172, 3 C. C. A. 121, 52 Fed. 
362; Denman v. Railroad Ce, 26 Minn. 357, 4 N. W. 605. The re- 
covery hère sought was for injury to property. The same action 
would hâve lain if the car injured had had no passengers, or if it had 
been a freight car. Why should the standard of due care for 
property, as between the companies, vary because in a particular 
case one of them may be under a duty to a third person of a higher 
and more exacting character than that which he ought to exercise 
in regard to his property? The Louisville Company cannot shield 
itself from liability for admitted négligence by holding the Cincin- 
nati Company to that high degree of care which it owes only to its 
passengers. The standard of care to which the Cincinnati Company 
can be held is that which a reasonably prudent man would exercise 
in the protection of his own property. Did the Cincinnati Company 
exercise such care in allowing its train to stand upon the crossing? 
The statute of Kentucky required the Louisville train, on penalty 
-of a fine, to be imposed both on the company and the engineer, to 
corne to a full stop 50 feet before the crossing. By acquiescence 
in the arrangement for halting trains upon the crossing, each com- 
pany impliedly agreed that during the occupancy of the track by the 
train of one the other would not, either negligently or intentionally, 
disturb or interfère with that occupancy. Was it négligence, as 
between the two companies, for the one to rely on the other*» corn- 
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pliance with the statate and its tacit agreôment? It seems to us 
clear tMat it was not. It does iiot lie in the mouth of the Louisville 
Company, after consenting that the Cincinnati Company «hould put 
its trais in a piljace not dangerous, except through the négligence 
of the louisville CQmpanyy to say that the Cincinnati Company was 
wanting in due care in reposing such invited confidence. It is not 
négligence^ ordinaply, for one to act on the theory that another wiU 
comply with his sliatutory duty, unless there is some reason for think- 
ing otherwise. Jetter v. Kailroad Co., 41*. N. Y. 154; Baker t. 
Pendergast, 32 Qhio St. 494; Kailroad Co. v. Schneider, 45 Ohio St. 
678-699, 17 .H. E. 321; Stapley v. Railroad Co., L. E. 1 Exch. 21. 
Still less cai) the charge of contributory négligence be made by one 
who invited or consented to the action, and thereby impliedly 
agreed thatit should be attended with no danger from him. The 
cases of EailrQad Co. v. Houston, 95 U. S. 697, and Schofleld v. Eail- 
road Co., 114 V» S- 615, 5 Sup. Ct. 1125, are said to be contrary to the 
authorities,|ustffiited. We do not think there is any conflict. The 
latter were suite for injuries totravelers in crossing a railroad track, 
and the questioû was whether it was any excuse for the trayeler not 
to look and listes because the engineer had not either rung the bell 
or blown the Whistle. The suprême court held that it was not. In 
such a case,iOf course, in order that the signal which the engineer 
is required to give should be of any service, the traveler is obliged 
to use his sens^ to obserye it<N He knows that the trains will cross, 
and hâve the right to cro^ the road, at such a rate of speed, as to 
;make it impossible; for thejnto stop, should he be on the track. The 
crossing is therefore necessarily a place of danger, an<i it is manifestly 
négligence in hiïn not to look and listen both for the signal and the 
train. Where, however, itis" the statutory duty of every train to 
stop at the cPossing, and tlie railroad company agrées that every 
train. will stop there, a very différent question is presented. 

To state the case in another way, the conduct of the Cincinnati 
Company, in ailowing its train to stand upon the track, was not, 
in view of the arrangement between the companies by which it was 
permitted, the proximate cause of the accident, and could not, there- 
fore, constitiittç contributory négligence defeating ite action. If, 
with a knowledge of what the plaintiff has done or is about to do, 
the défendant can, by ordinary care, avoid the injury likely to re- 
suit therefrom, and does not, defendant's f allure to avoid the injury 
is the last link in the chain of causes, and is, in law, the sole proxi- 
mate cause. The conduct of the plaintiff is not, then, a cause but a 
condition of the situation with respect to which the défendant has to 
act, The piinciple is establlshed by a long séries of cases. In Davies 
T. Mann, 10 Mees. & W. 546, the plaintiff negligently left his donkey 
in the street, with its fore feet fettered. The defendant's driver 
negligently drove his team against it, and kiUed it. The court of 
exchequer held that, even if it was négligent and unlawful for the 
donkey to be thus left in the street, it was no bar to the recovery. 
So, in Mayor, etc., of Colchester v. Brooke, 7 Adol. & E. (N. S.) 339, 
377, 378, where oysters were negligently and unlawfuUy left in the 
channel of a navigable river, it was held that a vessel which negli- 
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gently ran against them, knowing them to be there, was liable for 
the injury. So, in Groenland v. Chaplin, 5 Exch. 243, where a 
passenger on one steamboat was injured by the fall of an anchor 
caused by another boat's negligently coUiding with the flrst beat, 
it was held that the colliding boat was liable, although the passen- 
ger was in a dangerous place in the bow, and the anchor was care- 
lessly stowed. So, in Austin v. Steamboat Co., 43 !N. Y. 75, the 
action was by a tow for injury from a collision by a steamboat. The 
tow had run aground, and the steamer, in attempting to get by her 
through a new channel, became unmanageable, and sheered into 
her. It was held to be négligence causing the collision in the 
steamer to seek the new channel, and the fact that the tow had run 
aground through the same négligence was held to be no défense. 
Thèse cases hâve been upheld and followed by the suprême court of the 
United States in Cîoasting Co. v. Toison, 139 U. S. 551, 11 Sup. Ct. 653. 
See, also, Valley Co. v. Howe, 6 U. S. App. 172, 3 C. C. A. 121, 52 Fed. 362 ; 
Eadley v. Eailway Co., 1 App. Cas. 754; Whart. Neg. § 329 et seq. If 
the engineer of the LouisTille train, after seeing the Cincinnati train on 
the track, had been négligent in applying his brakes, the application 
of the cases just cited to the case at bar would be obvious, for then 
clearly the négligence of the Louisville engineer woxild hâve inter- 
vened as a cause between the position of the Cincinnati train upon 
the track and the collision. But there is nothing to show that the 
Louisville engineer was négligent after he saw the Cincinnati train. 
The négligence of Ms company was anterior to that, and consisted in 
aliowing its train to start on its trip with a poor equipment of brakes. 
At first blush, it might seem, therefore, that the position of the Cin- 
cinnati train upon the track was nearer in the chain of causes to the 
collision than the failure of the Louisville Company to provide good 
brakes. But the négligence of a person and its proximity as a légal 
cause to the ensuing accident is determined by the knowledge he 
bas of the situation in respect to which he is called upon to act. If 
he invites another to do an act which only the possibility of négli- 
gence on his part renders dangerous, then his subséquent négligence, 
though concurrent in point of time with the invited act, is nearer in 
the chain of légal causes to the resulting injury. The praetice 
of the Cincinnati Company to hait its trains upon the crossing 
was well known to and was acquiesced in by the Louisville Com- 
pany. Even if the praetice was négligent, the Louisville Company, 
knowing its existence when it sent ont a train to Junction City, could 
reasonably anticipate that the train would possibly and probably 
be on the grade west of the junction at a time when a Cincinnati 
train should be standing on the crossing, and that poor brakes would 
resuit in collision. Therefore it is that the position of the Cincin- 
nati train on the track at the time of the collision was not the légal 
cause of it, at least so far as the Louisville Company was concerned, 
but was a condition of the situation with respect to which the latter 
company was obliged to use due care when it started the freight 
train on the trip, and the absence of such care in not providing good 
brakes was the sole proximate cause of the accident. 

It is insisted that the Cincinnati Company was not entitled to a 
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verSiètj because the agreement to stop trains on the crossing was 
void as agftlnst public poliçy. As already pointed ont, the practice 
was not foïbidden by the Kentucky statute. Whether it was nég- 
ligence per se towards a passenger is a question which we need not 
décide. Suffiee it to say that the question ia one of négligence be- 
tween the tWo companies, and nothing else. Even if, for the sake 
of argunïent, it be concedéd that the agreement for such use of the 
crossing ooiùd not be enîôrced because of the élément of possible 
danger to a passenger, this suit is ûot'based on any such agreement. 
The action is for a tort. It will defeat an action for tort if the in- 
jured •pavtyj in making his case, must show that he was at the time 
of the injury violating a positive statute, or committing malum in se, 
provided Such violation of law or crime contributes to the injury. 
^Pol. Torts, 150, 151. But the act of the Cincinnati Company in al- 
lowing itS train to stand on the crossing was neither malum prohibi- 
tum noir malum in se. If it was wrongful, it was so because it was 
négligence, ahd its effect upon the Cincinnati Company's right to re- 
covep must be determined under the ordinary rules obtaining in 
négligence cases. According to those rules, as we hâve seen, if 
there was any négligence on the part of the Cincinnati Company, it 
was not the proximate cause of the accident. For thèse reasons we 
think the court was right in instructing the jury that, so far as the 
LouisviUe Company was concerned, it was not contributory nég- 
ligence for the Cincinnati Company to hait its trains upon the 
crossing. ' 

The court left to the jury the question whether the Cincinnati 
train was moved over the crossing with due diligence after the em- 
ployés of that Company had reason to apprehend the approaching 
danger. Upon this issue the telegraph operator of the Louisville 
Company afcthe junction testified that he spoke to the conductor and 
the enginee^ of the Cincinnati train in the crowd on the platform, 
and said that the freight train was "wild, or loose;" that this was 
in time to enable them to get their train out of the way, but that 
they paid no attention to what he said, and did not seem to hear 
him. The engineer testifled that he heard no warning. The conduc- 
tor was not prodUced. The défendant below asked the court to call 
the jury's attention to the fact that the conductor was not produced, 
and the court failed to do sb. The court, in the original charge, had 
said upon this point: 

"Now, there is the engineer, who swears he was not notifled of any such 
danger. There is a wltness who says the engineer was, although he says he 
does not know whether the engineer heard him or not" 

And then, after being rèquested to give certain charges, including 
the one in respect to the conductor, the court said : 

"Thèse other propositions I b^ve substantially repeated In my charge. It 
.Is only asking me to say oVer what I hâve said. Yôu must be satisfied of 
two things: thât thèse agents of the O. S. road [C, N. O. & T. P. Ry.] were 
notifled in time; that after such notice they used active diligence in dlscover- 
ing and avoiding danger. I told you there was a différence between the wit- 
nesses, especially the engineer and another wltness. Take the whole body of 
the case, and come to your conclusions as to what are the facts in the case, 
and retuin your verdict accordingly." 
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We do not tMnk tkat there was any prejudicial error in the court'a 
failing to give the charge as requested. The évidence of the tele- 
graph operator was of a kind not to need contradiction, because it 
was rather more consistent with the hypothesis that the conductor 
did not hear the operator than that he did. It is hardly conceivable 
that, if the conductor had heard the words which were said to hâve 
been spoken, he would not hâve given sonae sign. When a party 
with the burden on him introduces évidence consistent with two 
différent states of fact, he proves neither. EUis v. Eailway Co., L. 
E. 9 C. P. 551. 

Error is assigned to the action of the court in ruling out the dép- 
ositions of two witnesses who testified that the priyate car of the 
président of the Nashville, Chattanooga & St. Louis Railway Com- 
pany had been lengthened 10 feet by the insertion of a section in 
the middle of the car. This was offered on the question of damages, 
to show that it would hâve been possible to repair the injured sleep- 
ing car by reuniting the two ends. It was plainly incompétent for the 
purpose. The défendant was permitted to call experts to prova that 
the sleeping car, as it was after the collision, could hâve been thus 
repaired; but it clearly had no right in chief to show particular in- 
stances, and especially did it not hâve the right to prove as a par- 
ticular instance that another car of a différent kind had once been 
taken apart in a car shop and lengthened. Such an instance had 
no legitimate tendency to prove that a sleeping car which had been 
broken into two parts by the collision of a freight train might be 
treated in the same way. There was évidence to show that after 
the accident the wreck of the sleeping car was dismantled by em- 
ployés of the Cincinnati Company, and things of value carried away. 
The court charged the jury that the measure of damages was the 
différence between the value of the car before the accident and its 
value just after the accident and before it was dismantled. This 
was right. The complaint that, under this charge, the damages 
found were excessive, we cannot consider. Association v. Ruther- 
ford, 1 17. S. App. 296, 2 0. C. A. 354, 51 Ped. 513. 

The judgment of the circuit court is afiûrmed, with costs. 



KANSAS CITY, FT. S. & M. K. 00. et al. v. KIKKSBT. 
(Circuit Court of Appeals, Sixth Circuit. March 6, 1S94.) 

No. 137. 

Masteb and Servant— Négligence— Question fob Jury. 

A switcliman rldlng on tlie front of a switcli englne was kllled by the 
derailing thereof, whlcli was caused by sand washing down from a pile 
near the traclî, and becoming embedded between the rails. The accident 
occurred about 6 o'clock In the morning, and there had been a heavy rain 
an hour or two before. The track had been examined at 12 the preceding 
nlght. Just before the accident, a wall, undermined by the rain, had fall- 
en upon a passenger train, and at the time the section boss and his men 
were engagea in rescuing the dead and injured. Held, that it could not 
be said, as matter of law, that the company was guilty of négligence In 
not sending somebody to examine the track after the rain, and the ques- 
tion was one for the Jury. 
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. ; An tatiinatloii of the danger was signaled by another switchman to de- 
C€^d, 88 he stood on the front of the approachlng engine, but apparently 
hë ald not sée It; and there was s^me évidence that the sand was over 
théraJM BM, that as It Wais the duty of deceased to watch for signais, 
aad' obsarve obstructions, is was not apparent, as matter of law, that he 
was nqt.guilty of contributory négligence^ and this question, too, was one 
,, for the jury. 
8. Samb— EvipENCE— T'lasmabt AT Stbbbt Ckosbikg. 

Ordinances requiring rallroad companies to teep flagmen at street cross- 
ings are not intended for the protection of the company's employés; and 
therefore, in an action for negligently causing the death of a switchman 
rlding on a swltch engine, which was derailed by an obstruction at a 
crossing where no flagmah was stationed, it is error to admit such an ordl- 
nance In évidence. 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Tennessee. 

This was; an action by Eosina Kirksey against Kansas City, Ft. 
Scott & Memphis Eailroad Company and Newport News & Missis- 
sippi .Valley Eailroad Company for damages for the death of her 
husband^ The circuit court directed a verdict for plaintiff, and 
défendants bring error. 

Holmes Cummins, E. F. Adams, 0. H. Trimble, and Wallace 
Pratt, for plaintiffs in error. 
G. P. M. Turner and John R. Flippen, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and RICKS, Dis- 
trict Judgé. . 

TAFT, Circuit Judge. This is a proceeding in error, brought by 
the, Kansas City, Ft. Scott & Memphis Railroad Company, hereafter 
to be referred to as the Kansas City Company, and the Newport 
News & Mississippi Valley Company, hereafter to be referred to as 
the Newport News Company, to reverse a judgment against both 
companies in favor of Eosina Kirksey for damages for the death of 
her husband, occurring, as she alleged, by the wrongful act of the 
two companies. 

The court below held that by the undisputed facts in the case it 
was conclusively shown that both companies were guilty of négli- 
gence, and the deceased was not guilty of contributory négligence, 
and therefore directed a verdict for plaintiff, leaving to the jury 
only the question of damages. The main controversy arises over the 
action of the court in thus- withdrawing the questions of négligence 
and contributory négligence from the jury. 

The facts of the case as developed by the évidence were as fol- 
lows: Between the city of Memphis and the Mississippi river the 
parallel tracks of three différent companies run north and south, 
Crossing at right angles the streets of the city which extend to the 
river. The west track is that of the Kansas City Company, the 
middle track is that of the Belt Line Company, and the east track is 
that of the Newport News Company. A little to the north of JefEer- 
son street, tvh^ch is one of the streets crpssed by thèse three tracks, 
there is a spur or switch track, called the "Little Rock Switch," 
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whîch, after Connecting with the Newport News traek, runs up a 
grade, fonning an embankment, immediately to the right of fixe 
Newport News track, about three or four feet high.. Archibald 
Kirksey, the deceased, was a switchman upon tbe yard switch en- 
gine of the Kansas City Company. Between half past 5 and 6 
o'clock on the morning of the 8th of July this switch engine drew 
ont a half dozen freight cars from the Newport News freight sta- 
tion, to switch them to another part of the railway yard. Kirk- 
sey's place was on the front footboard of the engine. His duty is 
described as that of "foUowing" the engine. His station was on the 
right-hand side, where the engineer could see his signais. His duty 
was to throw switches necessary for the shifting of trains, and to 
observe ail obstructions upon the track, and signal to the engineer 
of their présence. The train passed over from the Kansas City track 
to the Newport News track, as, by arrangement between the com- 
panies, it had the right to do, and was in the habit of doing. It was 
broad daylight, but was raining some. There had been a moderate 
f ail of rain the night before, and a particularly heavy fall somewhere 
between 4 and 5 o'clock. As the engine crossed two or three 
of the streets, before reaching Jefferson street, it had to run through 
water and débris, which concealed the track. XJpop approaching 
Jefferson street an engine was seen standing still at the crossiag 
on or near the Belt Line track. It had, in fact, been deraUed, just 
as the Kansas City engine was soon to be. A switchman upon the 
Belt Line engine motioned to those upon the Kansas City engine, 
and pointed to the Jefferson street crossing of the Newport News 
track. No attention was paid to this by any one on the latter en- 
gine. In running orer the Jefferson street crossing, the engine was 
deraUed and ran into the Little Eock switch embankment, al- 
ready referred to. Kirksey, who sat upon the front footboard 
of the engine, was crushed between the embankment and the 
steam chest of the engine, and was instantly kiUed. A pile of sand 
had been left upon the ground just east of the Newport News track 
and in the corner made by that track and Jefferson street, and the 
heavy rain had swept the sand down in between the rails of the 
track, so as to leave nothing but the tops of the rails visible. The 
action of the water was such as to harden the sand between the 
rails so that it lifted the flanges of the engine wheels from the rails, 
and threw the engine off the track. The section boss of the Newport 
News Company, whose duty it was ia person or by subordinates to ex- 
amine the track, and keep it clear from obstructions, had been over 
this crossing at 12 o'clock the night before, in company with a 
subordinate called a "track walker," and found the track unob- 
structed. About 4 o'clock that morning a train of cars had safely 
passed over Jefferson street on the same track, and the engine 
returning, without cars, some 20 minutes later, found no dif- 
flculty in recrossing. The heavy fall of rain already mentioned 
occurred shortly after. The resuit of this heavy rain was to under- 
mine a large wall, which stood in the passenger station of the New- 
port News Company, and to throw it down upon a passenger train 
standing near. Many of the passengers were buried in the débris. 
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and aenwalîvwere killed. The section boss and aH his force were 
at once Btminiôned to save the living and disentomb the dead, and 
they we»e biisiljr engaged in this work at the time of the derailing 
of Kirksey'a engine. The engine was running at a speed not exceed- 
ing 5 or 6 miles an hour at the time of the derailment, and it could 
hâve been stopped witbin 10 dlr 15 feet, had Kirksey signaled to the 
engineer to do so, or had the engineer himself observed any ob- 
struction upon the track. The place, where the pile of sand was, 
belonged to the city of Memphis. The sand had been there a month, 
having been placed there -withont the agency or authority of the 
railway companies. Slight quantities of sand were upon the tra.ck 
at 12 o'clock, when the section boss passed Jeflerson street, and 
had been there before, but they had never caused any injury or incon- 
venienoe. The size of the sand pile is nowhere disclosed in the 
record. 

On this State of facts, we are of the opinion that the leamed 
judge in the court below erred in taking the questions of négligence 
and contributory négligence away from the jury. It is the rule in 
the fédéral courts that the court may withdraw a case from the 
jury altogether, and direct a verdict for the plaintifl or défendant, 
as the one or the other may be proper, where the évidence is un- 
disputed; or is 6t such concluSive chàracter that the court, in the 
exercise of a sound judicial discrétion, would be compelled to set 
aside the verdict in opposition to it Eailroad Co. v. Converse, 139 
U. S. 469^72, 11 Bup. Ct. 569; Schofield v. Eailroad Co., 114 U. 
S. 615-618, 5 Sup. Ct. 1125; Eandall v. Eailroad Co., 109 U. S. 478- 
482, 3 Sup. Ct. 322. But it often happens that, though the facts of 
a case are undisputed, the infereûce from those facts as to négli- 
gence or the absence of it on the part of him whose conduct is in 
question is an inference of fact to be drawn by the jury. This is 
the case where the présence or absence of négligence is not so clear 
but that reasonable men, viewing the same facts, may differ in re- 
gard to it. Said Mr. Justice Brewer in Eailroad Co. v. Powers, 149 
U. g. 43-45, 13 Sup. Ct. 748: 

"It Is vell settled that, where there Is uncertainty as to the existence of 
éither négligence or contributory négligence, the question is not one of law, 
but Of fàct, and to be settled by tlie jury; and, this, whether the uncertainty 
arises from a confllct In the testimony, or because, the facts being undis- 
puted, falr-minded men wUl draw différent conclusions from them. Eailroad 
Co. V. Stoùt, 17 Wall. 657; Raih-oad Co. v. McDade, 135 U. S. 554, 10 Sup. 
Ct 1044; Rallroad Co. t. Converse, 139 U. S. 409, 11 Sup. Ct 569." 

The function of à court with respect to the issue of négligence or 
no négligence is to décide whether the facts are such that the jury 
may legitimately reach a conclusion either that there was négli- 
gence or that there was no négligence. The function of the jury, 
after the court has held that either inference is open to them, is 
to décide whether or not in fact there was négligence. Eandall v. 
Eailroad Co., 109 U. S. 478, 3 Sup. Ct. 322; Eailway Co. v. Jackson, 
3 App. Cas. 193. If the conduct of the défendants is not at once con- 
demned as négligence or carelessness by the gênerai knowledge and 
expérience of men, the question is always one for the jury. Gaynor 
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V. Railroad Co., 100 Mass. 208-212. The resuit is, therefore, that 
unless we conclude that no fair-minded man or jury could legiti- 
mately infer from the facts of this case either that the railroad 
Company was not guilty of négligence resulting in Kirksey's death, 
or that Kirksey was guilty of négligence" contributing to his death, 
the judgment must be reversed. The duty of the railroad company 
to an employé running upon its trains with respect to its tracks is 
well settled. The company is not an insurer of the safety of its 
track, but it must use reasonable care — the care which a prudent 
man would exercise under the same circumstances — to keep its 
track free from obstructions and defect. Hewitt v. Railroad Co., 
67 Mich, 61, 34 N. W. 659; Railroad Co, t. McDade, 135 U. S. 55é- 
570, 10 Sup. et. 1044 

The question of négligence on the facts is one of degree. How 
often did reasonable prudence require the railroad company to send 
a man over its tracks in its railroad yard to see that Ûiere was no 
obstruction upon them. The intervais between the examination of 
the track might be so short on the one hand or so long upon the 
other that the court could say as a matter of law that in the one case 
there was no négligence and in the other that there was négligence. 
But we do not think this to be such an extrême case. An exam- 
ination had been made at 12 o'clock the night before. The acci- 
dent occurred about 6 in the morning. Certainly a court could not 
charge as a matter of law that under ordinary circumstances it 
was négligence on the part of the company not to send a track 
walker between midnight and morning over evevy foot of the sev- 
eral miles of the company's yard track. But it is said that the 
peculiar circumstances hère remove ail doubt of négligence. Those 
circumstances are the présence of the sand pile near enough the 
track at JeflEerson street to make obstruction possible, and the 
heavy fall of rain shortly after 4 o'clock in the morning. It is a 
fair inference tliat but for the heavy fall of rain there would hâve 
been no derailment of the engine, because, as already stated, a 
loaded train and a light engine did pass over the crossing after 4 
o'clock, and before the heavy rain, without any accident. The 
learned judge of the court below was of the opinion that the very 
fact of the heavy fall of rain ought to hâve induced the section boss 
of the company in charge of the track to send some one out to ob- 
serve whether the sand had not obstructed the track. Just at 
that time the section boss and his entire staff of subordinates were 
called by the emergency growing out of the same fall of rain to 
rescue human lif e at another part of the railway yard. In such an 
emergency the jury might properly infer that it was not négligence 
for the section boss to act upon the belief that there was more need 
to call ail the men available to the place of known death and injury 
than to send them to remove obstructions upon the track for 
switch engines. The accident to Kirksey was a peculiar one, and 
one not very likely to happen. Under ordinary circumstances, a 
switch engine running in broad daylight at only five mUes an hour 
might be easily stopped before injury could resuit from any obstruc- 
tion upon the track which would be likely to derail it. It is not 
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for US to say what conclïifioii the jury sKould hâve reached. It 
is enough. (or flSfto say that they might witli reason hâve concluded 
from the facts tkat the section boss and his subordinates nsed th.e 
care of ordinariïy prudent men under tiie circumstances, and that 
the faUure to remove the sand was net négligence. It foUows that 
it was error for the court to take the question from the jury. 

We are of tl^e same opinion as to the issue of contributory négli- 
gence. It was the duty of Kirksey to observe ail obstructions upon 
the track, and to call the engineer's attention to the same. There 
■vvas ample time, had the engineer been signaled by Kirksey after 
he could see the crossing, to stop before the poiut was reached 
aij TYhich the engine wag derailed. He was signaled to by the 
switchman of the Belt Line road, and his attention called to some- 
thing unusual at the crossing. The switchman thinks that Kirk- 
sey did not see this signaL It was his business to look ont for sig- 
nais of any kind, and for obstructions. It may be that the sand was 
so packed between the rails as not to indicate any obstruction. 
There was, however, some évidence that it was several inches over 
tl)ie rails. We think it was fairly a question for the jury to say 
whçther or not Kirksey was wanting in reasonable alertness and 
attention in failing to see or understand the signal of the Belt Line 
switchman, or in failing to observe this obstruction, and in not 
signaling its présence to the engineer. It was an error, therefore, 
to take this issue from the jury. 

Another error assigned is that the court allowed to be read in évi- 
dence, the following ordinance of the city of Memphis: 

"AU railroads whpse trains or cars are drawn by steam enginea within the 
limits of this district, shall provide flagmen for eacli street such trains may 
cross; and thèse flagmen shall keep constantly on duty at each street when 
such trains cross, and imtil the engine has crossed such street, waiving a 
flag in day time and a red lighted lamp at night to give warning to ail 
of the approachiing trains, and the engineer on each of such trains shall lieep 
the bell constantly ringing while his train Is passing through the district; 
and any and ail persons or railroad companies offendlng against this ordi- 
nance shall be flned," etc. 

/Bière was no flagman at Jefferson street when the accident oc- 
curred, and the ordinance was relied upon as the basis for argument 
thaï, if the çompany had had a flagman there, he would hâve sig- 
naled the train to stop, and tlie accident would not hâve occurred; 
wherefore it was said that the failure of the Newport News Com- 
pany to obey the ordinance was a violation of its duty causing the 
accident. Mauifestly the ordinance was passed to save the pub- 
lic traveling alçpg the streets from injury by passing trains, and 
was not enaeted at ail for the purpose of protecting the employés of 
conipanies engaged upon its trains. The présence or absence of the 
flagman at this crossing had nothing to do, therefore, with the 
opération of the trains, except to keep the public out of the way of 
them. The absence of the flagman may hâve been a failure of 
duty by the railroad company to the traveling public, but it was 
not a failure of duty to any of its employés. We think that the or- 
dinance was improperly admitted, and was prejudicial to the de- 
fendants below. 
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Another assignaient of error is based on the court's refusai to 
direct a Terdict for tlie Kansas City Company, because this acci- 
dent occurred on the Newport News Company's track, and there was 
no évidence to sliow that the crew in charge of the switch engine 
and train had any orders or authority from the Kansas City Com- 
pany to use any track but its own. The évidence is not as clear 
as it ought to be in regard to the arrangement by which the Kan- 
sas City engine was on the Newport News track, but, as the case 
must be tried again, and this will probably be brought out more 
clearly, we express no opinion on the question raised. 

There were other assignments of error which we do not think it 
necessary to consider. The judgment of the court below is re- 
versed, and a new trial ordered, the costs in this court to abide the 
event 



LEWIS V. PENNSYLVANIA STEEL CO. 

(Circuit Court of Appeals, Third Circuit Marcli 30, 1894.) 

No. 19. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

This was a pétition for a rehearing, See, for former opinion, 8 
C. 0. A. 41, 59 Fed. 129. 

Before ACHESON, Circuit Judge, and BUTLER and GEEEN, 
District Judges. 

PEE CUEIAM. We hâve very carefully considered the pétition 
for a rehearing of this. case, and the reasons assigned in support of 
the application. The opinion of the court on flle was concurred in 
by ail the judges, and they adhère to the views therein announced. 
To what we hâve already said, we simply add that, if the appellant 
could be regarded as a pioneer in this particular field of invention, 
still the express limitations of his fourth claim are such as to pre- 
clude a décision that the defendant's turn-over device is within its 
terms. The application for a rehearing is denied. 



STATE OF TENNESSEE, to Use of UNITED STATES, v. HILL et al. 
(Circuit Court of Appeals, Sixtli Circuit. Pebruary 5, 1894.) 

No. 48. 

. District Courts— Jurisdiction— Action by United States on a Shkrifp's 
Bond. 

Wlien the United States hâve a right, under a state statute, to sue in 
the name of the state upon the officiai bond of a sherifC, to recover dam- 
ages for negligently allowing the escape of a fédéral prisoner, such action 
is within the jurisdiction of the fédéral district court. 

. ShBRIIPFS — ESCAPB OF FEDERAL PkiSONER — AcTION BY UnITED StATBS FOB 

Damages. 

In Tennessee, where the statute malies the sheriff clvilly responsible for 
the safe-keeping of prisoners commltted to hls care (Code, §| 6238-6242), 
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Snd allowB ai^ party aggrîeved to sue on hia officiai bond in the name of 
je stftte (Là. §§ 3492-3494), the United States may maintain such an ac- 
lloii to récovef pecuniary damages occasioned by allowing the escape of 
a prlsoner nnder Indictment by a fédéral grand jury; and among the élé- 
ments of such darûage inay be included the expenses of the arrest and . 
keeplng of the prisoner, the benefit of whlch is lest by his escape, aad 
also money expended In recapturing hlm. 

In Eriror to the District Court of the United States for the Mid- 
dle District of Tennessee. 

The appellant sued the appellees, Hill and the sureties on his 
sheriff's bond, and illed this déclaration : 

"The State of Tennessee, for the use of the TJnited States of America, Plain- 

tlff, vs. Wm. J. Hill, H. 0. Hudson, James W. Johnson, E. G. Fehr, J. G. 

Sawyer, T. M. Graham, B. H. Ueazeley and V. E. Shwab, Défendants. (No. 

832.) 

"The plalntlff sues the défendants for thls: That on the Ist day of January, 
1892, and on divers other days before sald date, the défendant William J. 
mil was the sheriff of Da,vldapn county, Tennessee, within said middle 
district of Tennessee, duly eléeted, qualifled, and acting as such sheiiff. 
That on the Ist day of September, 1890, he, the said William J. Hill, as 
required by the law of'the state ùt Tennessee, executed a bond In the 
pénal sum of $40,000, with the défendants H. C. Hudson, Jas. W. John- 
son, R. G. Fehr, J. G. Sawyer, T. M. Graham, B. H. Beazeley, and V. E. 
Shwab as sureties thereon, ^d they, the said sureties, executed said bond, 
and it was approved and deliyered; that sald bond was conditioned as 
required by the law of Tennessee, In cases of sheriff's bonds, and was, 
among other thingS, conditiotied- that he, the said William J. Hill, would 
•faithÇuUy exécute the office of sheriff of Davidson county, and perform its 
duties and functlons during his çontinuance in office,* etc. A certified copy 
of said bond as It was delivered tb, executed before, and accepted and ap- 
proved by the judge of the county court of Davidson county, and ffled as pro- 
vided by law, together with a duly-certifled copy of the oath of office talien 
by the sàid William J. Hill as sheriff, Is hère to the court shown, and made 
a part hpreof. That among the duties of said William J. Hill as sheriff, as 
provlded by law, Is the foUowlng. to wit: 'To taise charge and custody of the 
jail pf sald county, and of the prlsoners therein; to recelve those lawfully 
coinmltted, and to keëp them, hlmself or by his deputies iir jailer, imtil dis- 
chàrged by law.' That by the statutes of the state of Tennessee, in such 
casés made and provlded: '(1) The county jall Is used as a prison for the safe 
keeping and confinement of ail persons commltted thereto nnder the authority 
of law. (2) The foregolng provisions extend to persons commltted by author- 
ity of the courts of the United States. (3) Thè sheriff is liable for failing to 
reçoive and lieep ail persons delivered under the authority of the United 
States to the lilie pains and penalties as to slmilar failures in the case of per- 
sons commltted under the authority of the state. (4) The sheriff has the 
custody and charge of the jail of his county, and of ail persons commltted 
thereto, and may appoint a jailer, for whose acts he is civilly responsible. 
(5) It is made the duty of the sheriff to take éharge and custody of the jail 
of his county, and of the prlsoners therein; to receive those lawfully com- 
mltted, and to keep them himself or by his deputies or jailer until discharged 
by law.' 

"And thè plaintlff says thq,t the conditions of sald bond, executed by the de- 
fendants as aforesaid, hâve been brolien In thls, that is to say: One Thomas 
0. Boalen, at the October term, 1891, of the United States cirjCult court for 
the middle district of Tennessee, was duly indieted by the grand jury of said 
court for violation of sections 5440, 5456, 5477, and 5469, of the Bevised Stat- 
utes of the United States, to wit: 'For stealing, embezzling, and taking ont of 
the Street mail box at the corner of Church and Market streets. In the city of 
Nashville, a letter containing a check, and he unlawfully opening It, and em- 
bezzling said cheçk thepeln contained. For taking from the Street mail box 
another letta:, and opening It, and embez?llng sald check therein contained. 
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For conspirinç with Charles Hubbard, alias Charles Dymond, and Charles J. 
K. Stratton, alias Harry Armstrong, to commit the offense of breaking open 
said mail box and taking therefrom said two letters, and opening the letters 
and embezzling two checks thereln contained. For willfully and maliciously 
destroying mail matter deposited in said letter box. For feloniously having 
in his possession certain keys sulted to locks on the street mail boxes in use 
by the United States for receiving mail in the City of Nashville, etc. For 
stealing and taking from an authorized depository for mail matter, to wit, the 
Street mail box in the city of Nashville, two letters deposited in said mail 
box. For opening and embezzling and destroying two drafts, whlch he, the 
said Thomas O. Boalen, took ont of a street mail box, in the city of Nash- 
ville, one of said letters containing a draft for $601.05, and another a draft 
for $352.50, and embezzling said two letters and drafts.' That, after said 
Indictment was found as aforesaid, the said Thomas G. Boalen was arrested 
by due process of law on a warrant sworn ont before Will Haightj a United 

States circuit court commissioner, at Atlanta, Ga., on the day of No- 

vember, 1891, and thereupon, to wit, on the 9th day of November, 1891, an 
order was made by the circuit court of the United States for the northern 
district of Georgia 'that he, the said Thomas 0. Boalen, be removed and 
transferred to the circuit court for the middle district of Tennessee,' etc. That 
thereafter, to wit, on or about the lOth day of November, 1891, the United 
States marshal for the northern district of Georgia, as he was ordered to do, 
dld transfer the said Boalen to the middle district of Tennessee, and there 
delivered him to 0. B. Harrison, United States marshal for the middle district 
of Tennessee. That thereupon, under an order of commitment duly made by 
H. M. Doak, Esq., United States circuit court commissioner for the middle 
district of Tennessee, being an ofllcer authorized by law to issue said order, 
to wit, on the lOth day of November, 1891, which was during the tlme for 
which said bond aforesaid was executed by the défendants, the said United 
States marshal did commit the said Thomas 0. Boalen to the jail of Davidson 
county, within said district, and to the custody of him, the said William .T. 
Hill, sherifC for Davidson county, aforesaid, who was then acting as such 

sheriff. That thereupon, to wit, on the day of , 1891, the said 

William J. Hill, failing to do his duty, and without the leave and license of, 
and against the will of, the plaintifC, negligently and unlawfully suffered and 
permitted the said Thomas G. Boalen to escape and go at large wheresoever 
he would, ont of the custody of him, the said William J. Hill, so being such 
sheriff as aforesaid, and the said Thomas G. Boalen is still at large, and can- 
not be found. Whereby the said plaintifC has been and is greatly injured, and 
plaintiff is greatly delayed and prevented from prosecuting the said Thomas 
O. Boalen for the great crimes and félonies by him committed, contrary to the 
statutes and against the peace and dignity of the United States; and plain- 
tiff is greatly delayed in and prevented from prosecuting him, the said Thom- 
as G. Boalen, under the said indictment so found as aforesaid against him by 
the grand jurera for the said United States circuit court for the middle dis- 
trict of Tennessee, in the cause of the United States vs. Thomas G. Boalen 
et al., then and there pending before the said United States circuit court for 
the middle district of Tennessee; and whereby the said plaintiff aforesaid 
is delayed in and prevented from causing the said Thomas G. Boalen to be 
punished with imprisonment for the term and terms of years which is pro- 
vided by statute as a punishment In such cases, and Is delayed in and pre- 
vented from recovering from him, the said Thomas G. Boalen, the fines im- 
posed by law for violation of the United States statutes,— $10,000. And in 
endeavors to arrest and to cause the arrest and captvire of him, the said 
Thomas G. Boalen, who was notoriously one of a gang of dangerous ofCenders, 
plying their vocation in many places in the United States, prior to the time 

he was found and arrested in Atlanta, Georgia, to wit, on the day of 

November, 1891, and leading up to the arrest, and bringing about the arrest, 
the plaintiff necessarily expended large sums of money, to wit: $10,000, for 
traveling and other necessary expenses of offlcers and employés of the United 
States post-office department; and, also, $2,000, for other necessary expenses 
in that behalf, such as advertisements, printlng, etc.. etc. And for the arrest 
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and imprisonment and trial of the saJd Thomas 0. Boalen, at Atlanta, 
Gflopgla, proceedingB for removal, and removal from Atlanta, Qeorgla, to 
Nasàville, the plaintiff necessarily expended another large sum of money, to 
•wit, $1,000. And for endeavors to recapture and ferret out the whereabouts 
of the said O^iomas O. Boalen, since he, the sald défendant, William J. Hill, 
negligently, carelessly, etc., as aforesaid, allowed him to escape from his cus- 
tody, the sald plaintiff has necessarily expended another large sum of money, 
to wit, $1,000, and other neeessary expenses In this behalf,— $1,000. To the 
plalntifCs' damage twenty-five thousand dollars ($25,000). Hence suit 

"John Euhm, 

"U. S. Attorney, M. D. T." 

The def^dants demurred to thIs déclaration, and alleged several grounds 
therefor. îtlie principal ones are: "(1) Becanse the défendants were not lia- 
ble to a civil action on the bond given to the state of Tennessee at the suit 
of the United States for damages for the alleged négligence. (2) The said 
action Is one that cannot be maintafned in United States district court. That 
the liability of the offlcers of the state of Tennessee upon their officiai bonds 
can only be enforced in Its own court, and that the state of Tennessee is a 
neeessary party plaintiff, and no suit can be brought by her or in her name 
agalBst, citizens of the state pf Tennessee In a United States court sitting in 
that state. (3) That no recovery can be had for expenses incurred by the 
offlcers of the United States for the arrest, imprisonment, and trial of said 
Boalen, or for his removal from Atlanta, Ga., to Nashvllle, Tennessee, beeause 
the same was not a debt or llabillty against sald Boalen. (4) That no re- 
covery cpuld be had for the fines Imposed by law for the offenses chargea 
against sald Boalen until conviction and Imposition of sald fines by a verdict 
of a ;Jury and Judgment of the court against hlm. (5) That the money ex- 
pended by plaïntiff in «n effort to recapture said Boalen after his escape la 
not recoverable. In this action, for the reason such expense would not be re- 
coverable against Boalen should he be recaptured, convicted, and sentenced. 
(6) Beçause the déclaration nowhere allèges that said escaped prisoner was 
guilty of the offenses charged in the Indletment" The demurrer was sus. 
tained, and the suit dlsmlssed by district court. 

Jolm Euhm, U. S. Atty., for plaintiff in error. 
Tillnian& TUlman ajid W. p. Oovington, for défendants in error. 
Before JACKSON and TAFT, Circuit Judges, and BARE, Dis- 
trict Judge. 

BAEE, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

Many errors hâve been assigned, but we need only consider wheth- 
er the suit a,s brought was maintainablè. The opinion of the court 
is very brief, but the leamed judge seems to hâve been of the 
opinion that no expenses incurred by the United States in causing 
the indictment, arrest, or removal of the prisoner, nor the expenses 
of his recaptnre, could be recovered against the sheriff and his sure- 
ttes, unless such expenses could hâve been recovered against the 
prisoner had he been convicted, and that the fines which might 
hâve been assessed against him, had he been convicted of the offense 
or offenses charged, could not be consideredin estimating the damages 
unless the prisoner had been previously convicted and flned. It 
may be conceded that, had said Boalen been tried and convicted, 
none of the expenses alleged to hâve been incurred by the United 
States could hâve been assessed against him, and judgment ren- 
dered therefor on the indictment. But this is not an action at 
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law against a sherifE for an escape in wMch the measure of damages 
is conflned to tke interest whieh a créditer has or might hâve in 
hia imprisoned debtor. It is an action on the officiai bond of a 
sheriff, in whicli one of the obligations is that he will faithfully per- 
forai his duty as sherifE. Among other duties, the sheriff has the 
charge and custody of the jail of his county, and the prisoners 
legally committed therein, nnta discharged by law. This includes 
fédéral as well as state prisoners, and the Tennessee statute makes 
the sheriff civilly responsible for the acts of the j aller whom he 
appoints. Code Tenn. §§ 6238-6242. The sheriff executed his bond 
to the state, but any party aggrieved can under the statute sue on 
the bond in the name of the state, and in such cases the suing 
party is considered the real plaintiff. Id. §§ 3492-3494. 

The district court has, by the express terms of the act of con- 
gress, jurisdiction of ail suits at common law brought by the United 
States; hence there is no difflculty as to the jurisdiction of that 
court, if there is a cause of action on this bond alleged in favor of 
the United States. It js insisted that although Boalen was in the 
légal custody of the sheriff, and his escape is alleged to hâve been 
by the négligence of the sherifE, the United States cannot maintain 
an action for his escape, because the United States, in the arrest 
and punishment of offenders against its laws, acts as sovereign, and 
not in its corporate capacity, and, therefore, cannot hâve an action 
for damages, whatever may hâve been the négligence of a jailer in 
allowing the escape of the prisoner, Boalen; and Cotton v. U. S., 11 
How. 229, and South v. Maryland, 18 How. 396, are referred to as 
sustaining this proposition. Cotton v. U. S., 11 How. 229, was an 
action of trespass quare clausum fregit brought by the United 
States against Cotton for cutting and carrying away pine tlmber 
from the lands of the United States. The error complained of by 
Cotton was the refusai of the trial court to instruct: "(1) That the 
only remedy for the United States for cutting pine timber on pub- 
lic lands was by indictment; (2) that the United States hâve no com- 
mon law remedy for private wrongs." The suprême court sustained 
this refusai of the lower court, and there is nothing in the opinion 
sustaining the distinction suggested. Indeed, the court say, in 
answering the suggestion, that an indictment was the only remedy; 
that "the punishment of the public offense is no bar to the rem- 
edy for the private injury." In South v. Maryland, reported in 
18 How. 396, the action was against a sheriff and his sureties for his 
refusai and neglect tn not rescuing one Pottle from mob violence, 
and the court held the action could not be maintained. The court 
held that the duty of the sheriff to protect Pottle from mob violence 
arose from his being a conservator of the peace, and his neglect was 
not merely the neglect to perform a ministerial duty. In the opinion 
the court divided the duties and powers of a sheriff at common law 
into four distinct classes. In the ministerial class are put the duty 
of a sheriff as keeper of the county jail, and his liability for the safè- 
keeping of prisoners committed to hia custody. The court says, in 
the course of the opinion: 
v.eOF.no.T— 64 



1010 WCBBAI. BEPôaTËEi'Vôl. 60; 

T. "It Is! ajBt fli^dlspïi);«a prtaciple of the cpjnmon lïw that for a breaçh of a 
public duty f^ip^ oi^cer Is punlshable by indlctment; but whare he acts mials- 
terlally, and là boilnd to retider certain setvlces to Individuals for a compensa- 
tion in fées or salary, he la Uable for acts of misfeasance or nonfeasàace to the 
party who Is Injured by hlm." 

In thia case an individual was suing; lience, the use of that 
Word by tl^e court. But the question of the liability of a ministerial 
offlcer in a ciyil action for misfeasance or nonfeasance to a state or 
the United States was neither presented nor considered by the court. 
Neither la there any suggestion of a distinction between the sover- 
■eigu powers and the corporate capacity of the United States as to 
the right to institute a civil action. The sovereign power and cor- 
porate capacity of the United States are so intermingled that it is 
often impossible to separate them, or to know when one ceases 
and the othpp commences. But, whatever may be the distinction, 
it can hâve iio relation to the right of the United States to bring 
a civil action or to défend one, if they so elect. It is argued, how- 
ever, that ^as there has not been a trial of Boalen, and it is not 
aUeged be^^as guilty of the crimes for which he is indicted, and for 
whichhe i^ay lié flned if guilty, there can be no recovery, because the 
alleged négligence of the jailer has i^ot cauged the United States any 
pecuniary injùry, but rather the contràry, as the escaped prisoher was 
no longer a charge upon the United States. This argument overlooks 
the fact that the United States, in arresting and imprisoning Boalen, 
who wàs ctarged with the violation of its criminal laws, acted under 
jan undoubted power, and in the performance of a duty, ànd that, 
.in the exercise of this power and the performance of this duty, 
ît has- expended money in causing the arrest, removal to Nash- 
ville, and the imprisonment there, of Boalen, to secure his trial for 
indictable crimes, and that the beneflt of the money thus expended 
by the United States bas been entirely lost by the négligence of his 
jailer. 

Swch actions as this are unusual, but this fact is certainly not 
conclusive against the right, since criminal proceedings against 
^n ofScer who has given bond for the faithful discharge of his du- 
ties, for misfeasance or nonfeasance in office, may hâve proven to 
"be the more efScient remedy. No décision has been cited in which 
the right oi action in such a case as this one has been denied, and 
there are two cases at least in which such right of action has been 
recognized and sustained. Com. v. Eeed, 2 Bush, 618, 3 Bush, 516. 
In Com. V. Reed, 2 Bush, 618, the Kentucky court of appeals sus- 
t,ained an action on a sheritf's bond against him and his sureties for 
tte négligence of the sheriff in failing to arrest a person on bench 
warrants issued on indictments for unlawful gaming, and for 
willfuUy taking insufflcient surety on bond for the appearance of 
Another person whom he had arrested for the same offense. The 
court of appeals, by C. J. Robertson, in the opinion said: 

"Altliougli tliere may be no précèdent for any judicial récognition of such 
a remedy, yet we perceive no reason why It sliould not t)e arailable; and it 
«eems to us that principle sanctions It, and that It is sustained by both the 
common and statutory law of Kentucky." 
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This court, in another part of the opinion, say: 

"Nor is the undeterminateness of the damages, and the dlfficulty of ascer- 
talnlng their précise amount by any certain or fixed standard, a sufflcient 
answer. The same dlfficulty occurs In many other classes of action undoubt- 
edly maintainable." 

.In this case tlie Tennessee statute makes the sheriff civilly re- 
sponsible for the acts of the jailer wh.om he appoints, and as we 
hâve seén the United States may sue, and a cause of action is 
alleged in the déclaration, the démarrer should hâve been over- 
ruled. The measure or extent of damages is not now before this 
court, and we do not indicate an opinion thereon. The judgment 
of the district court sustaining the démarrer to the déclaration and 
dismissing the action is reversed, and the district court is directed 
to set aside said order, and proceed in conformity with this opinion. 

TAPT, Circuit Judge (concurring). I concur in the foregoing 
opinion, and only wish to add that négligence of the sheriff resulting 
in the escape of Boalen, which made the duty of the United States 
as a government to apprehend and punish him more onerous in a 
pecuniary way, was a breach of the bond, and a pecuniary injury 
to the United States, for which they may recover damages. The last 
count in the déclaration is for |l,ObO expended in Boalen's recapture 
after his escape from the sheriff's custody, and that, even if there 
is no other averment of recoverable damages, as to which no opinion 
wUl be expressed, is sufadent to make the déclaration good. 



GIRD et al. v. CALIFORNIA OIL CO. 

(Cu-cult Court, S. D. Califomia. AprU 2, 18»4.) 

No. 302. 

CosTS vu Circuit Court— Taxation— Printing Brieps. 

The costs of printing briefs for submission to the circuit court are not 
taxable in the nlnth circuit, as there is no rule requiring briefs to be 
printed. 

This is an appeal from the action of the clerk in taxing in the 
defendant's bill of costs an item for "printing brief, $40." 

Samuel Minor and Edward Lynch, for plaintiffs. 
John D. Pope, for défendant 

EOSS, District Judge. There is in this circuit no rule of court 
requiring briefs to be printed, nor was there any spécial order 
to that efEect made in the case. And, as neither the statutes nor 
the rules in equity adopted by the suprême court require it to be 
done, the brief in question must be taken to hâve been voluntarily 
printed by the défendant. Under such circumstances, the prevail- 
ing party cannot recover of the losing one the costs of such printing. 
Nefl V. Pennoyer, 3 Savs^. 336, Fed. Cas. No. 10,084; Hussey v. Brad- 
ley, 5 Blatchf. 212, Fed. Cas. No. 6,946; Dennis v. Eddy, 12 Blatchf. 
198, Fed. Cas. No. 3,793; Ferguson v. Dent, 46 Fed. 93. The item 
in question must, therefore, be disallowed. Se ordered. 



lOlî}' majEBAt BBPORTER, vol. 60. 

XJNïTHD STATES T. ALBERT et al. 

(Circuit CoTiEt of Àppeals, Second Circuit April 19, 1894.) 

CusTOMs DuTiEs— Classification— DoTTED Swisses. 

"Swlss MusUns" oi: "Dotted Swisses," being cotton goods In whlch the 
threads can be coijnted independently of the dots, the dots being woven 
at the same time teltlj th^cloth, but consisting of threads distinct from 
both warp aad fllllng, are dutiable under the countable provisions of para- 
graph 346 of the ftct of Oetober 1, 1890, and not under paragraph 355, as 
"manufactures of cotton not speclally provlded for." 57 Fed. 192, reversed. 
Hedden v. Robertson, 14 Sup. Ct 434, 151 U. S. 520, followed. 

Appèal from a Décision of the Circuit Court for the Southern 
District of New York (57 Fed. 192), sustaîning the décision of the 
board of gênerai appràisers, which overrtiled the claSsiflcation by 
the collector of merchandise known as "Swiss Muslin." 

Thomas Greenwood, Asst U. S. Dist Atty. 
W. Wickham Smith,, for appellee. 

BefôPéWALLACE and SHIPJIAN, Circuit Judges. 

SHrPMAN, Circuit Judge. In the year 1891 the firm of Albert, 
Haager & Co. imported into the port of New York sundry invoices 
of maniifactures of cotton known in trade as "Dotted Swisses" or 
"Swiss Mûslins." The collector classifled them for duty at 60 per 
cent, ad valorem, as embroideries, or articles embroidered by ma- 
chinery, which are composed of cotton, under the provisions of 
paragraph 373 of the tai-iff act of Oetober 1, 1890. As the claim 
that the articles were embroideries has now been abandoned, be- 
cause the testimony abundantly sustained the theory of the importers 
upon that question of fact, no further attention need be paid to the 
embroidery paragraph. The importers protested, claiming that 
the merchandise was not in fact embroidered, and was not com- 
mercially known as "embroideries," and that it was either dutiable 
at 40 per cent, ad valorem, as a manufacture of cotton not speciaUy 
provided for, under paragraph 355 of the tarlff act of Oetober 1, 1890, 
or that it was dutiable as bleached cottons, according to the number 
of threads to the square inch, and the value, at the respective rates 
provided in the paragraphs from 344 to 348, inclusive, in the same 
act. Paragraph 355 is as follows: 

"Cotton damask, In the pièce or otherwise, and ail manufactures of cotton, 
not speclally provided for in thls act, forty per centum ad valorem." 

Paragraph 346, which, among that séries of paragraphs specifled in 
the protêst, is the one which is applicable to the case, is as follows : 

"Cotton > cloth, not bleached, dyed, colored; stained, painted, or printed, 
exceedlnig one hundred, and not exceedlng one hundred and flfty threads to 
the square Inch, countlng the warp and flUing, three cents per square yard; 
If bleached, four cents per square yard; if dyed, colored, stained, painted, 
or printed, five cents per square yard: provided, that on ail cotton cloth ex- 
ceedlng one hundred, and not exceeding one hundred and flfty threads, to 
the squarç Inch, countlng the warp and filling, not bleached, dyed, colored. 
stained, painted, or printed, valued at over seven and one half cents per 
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square yard; bleached, valued at over ten cents per square yard; dyed, col- 
ored, stained, painted, or printed, valued at over twelve and one half cents 
per square yard, there shall be levied, coUected, and paid, a duty of forty 
per centum ad valorem." . 

The board of gênerai appraisers found that the merchandise was 
not embroideries; that plain portions of the fabric, counting the 
warp and flUing, contain exceeding 100 and not exceeding 150 
threads to the square inch; but, foUowing the décision of the circuit 
court in Kobertson v. Hedden, 40 Ped. 322, which will be hereafter 
referred to, held that Swiss muslins did not come within the pro- 
visions of the so-called "countable cotton" paragraphs, but were to 
be classifled under paragraph 355, as manufactures of cotton not 
specially provided for. 

Swiss muslins are bleached cotton goods, which are woven upon 
a loom. The warp or threads which run longitudinaUy, extend from 
one end of the pièce to the other, and the filling or threads that 
extend from side to side, run from edge to edge through the width 
of the pièce. In addition to thé plain loom, there is an attachment 
which produces the spots, dots, or other figures which ornament the 
goods, and which are woven at the same time with the rest of the 
cloth. In the appellant's brief, the account which the experts gave 
of the method of manufacture, and which was not always given so 
as to be easily understood, is condensed as follows: 

"Thèse figures were made of continuons threads, and In Unes parallel to 
the lengths of the cloths, in such way that each of such Unes of thèse flgiu'es 
was formed hy the same bobbin or shuttle, and, consequently, by one and the 
same thread. As made by thèse bobbins or shuttles, the figures of each bf 
thèse Unes were connected, on the wrong side of thèse cloths, by the thread 
of which they were made. Subsequently ail such threads, or rather so much 
of them as connected thèse figures in the manner described, were eut off 
close to thèse figm-es, so that, in thèse cloths as flnished and imported, no 
one of thèse threads, of which thèse figures were made in the manner already 
described, ran continuously tlu:ough thèse cloths from end to end, or from 
edge to edge, or selvedge to selvedge; but, on the contrary, each of thèse 
figmes, so far as any of such threads was concerned, was entirely separated 
and disconnected from the other." 

The threads which compose thèse figures are not a part of the 
fiilling. They are additional to the filling, and the pièce would be 
perfect without them. Notwithstanding their existence, and the 
fact that they are thickly scattered over the surface of the cloth, 
the number of threads to the square inch which make up the warp 
and filling can be counted or accurately estimated. They are 
countable. In Eobertson v. Hedden, supra, it was shown, and it is 
also true with respect to the Swiss muslins which are the subject 
of this controversy, that, "if the threads of the figure were counted 
with those of the groundwork, the number of threads per square 
inch would differ in différent portions of the fabric; while, if the 
latter only were counted, the number of threads to the square inch 
would be uniform. The circuit court, in construing the "countable 
clauses" of the cotton schedule of the tariff act of March 3, 1883, 
which are kindred to those of the act of October 1, 1890, was of 
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opinion tliat the threads of tlie figures wliîch; likè those of the Swiss 
milslinB, wére woven upon the looxn at tlie sàme time wîth tlie fabric 
itsélf, were to be counted, and th.àt tlie statute meant tliat the cloth 
to whicli it referred should be homogeneous, so that the number of 
threads pej? square inch should not differ în différent parts of the 
fabric. 

The suprême court in Hedden v. Kobertson, 151 U. S. 520, 14 Sup. 
et 434, did not concur in this view, but was of opinion that the pro- 
visions of the act of 1883 "fix the rate of dutj by a classiflcation 
based on the number of threads in a square inch of cotton cloth, 
vrithout référence to the mode by which the count shall be made, 
and wlthout regard to the incidental omamentation of the fabric," 
and further said: 

"We havë no aiithorlty, where the dùty Is thns speclflcally deelared, to 
make an «xceptlon, based upon something that might be added to the cloth 
in the wsyofi figures or patte^ns placed ijpon the groundwork o( the fabric. 
The grôundwprk belng eottoh cloth, withta the terms and provisions of the 
statute, ajid the threads thereof belng tountable, the goods were dutiable, 
by the eipiréss language of the statute, at the rate whlch was exacted by th« 
collector éeom the défendant in error." 

The débisîon of the suprême court that "the omamentation 
placed Upon the groundwork of the fabric does not change its char- 
acter as cotton cloth, subject to thé coun table clause of the statute," 
is controlling upon this appeal, and compels the conclusion that the 
merchandise in this case should hâve been classifled for duty, and 
the entries thereof should hâve been liquidated, under the provisions 
of paragraph 346, 

The décision of the circuit court is reversed. 



UNITED STATES V. ZENTaBAC. 

(Ofrcult Court of Appeals, Second Circuit. Aprll 19, 1894.) 

CusTOMS DuTiEs— Dutiable Wbight— Ulthamakinb Blub. 

Ultramarine blue in pulp, whlch consista of the ultramarine ground In 
water so as to form a thlck paste, is dutiable, under paragraph 55 of the 
act of October 1, 1890, at 4% cents a pound on the fuU weight of the paste, 
and not on the weight of the ultramarine contalned thereln when d^y. 

Appeal from the Décision of the Circuit Court for the Southern 
District of New York sustaining the décision of the board of gên- 
erai appràisers^ who reversed the décision of the collector upon the 
amount of duty to be imposéd upon ultramarine blue in pulp. 

Henry 0. Hatt, U. S. Atty., and James T. Van Eensselaer, Asst 
U. S.Atty. 
Albert Oomëtock, for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The merchandise in question was 
ultramarine blue in pulp, which was imported in to the port of New 
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York on May 29, 1891. A duty of 4J cents per pound waa exacted 
by the collecter upon the net weight of the imported article, under 
tke provisions of paragraph 55 of the tariff act of October 1, 1890, 
wMch is as follows: "Ultramarine blue, four and one half cents per 
pound." The importer protested against the assessment of duty 
upon the whole weight, claiming that the assessment should be only 
upon the weight of the ultramarine blue contained in the pulp. 

Ultramarine blue is imported in the f onn of powder, of little lumps 
or drops, and in pulp. The pulp is a thick paste, which is made by 
grinding the ultramarine in water, and is used to produce a high 
gloss upon paper hangings. It is sold by the pound, but the price is 
reduced in accordance with the quantity of water contained in it. 
The board ot gênerai appraisers decided that the duty should be as- 
sessed only upon the actual quantity of ultramarine blue in the 
caska at 4^ cents per pound, and their décision was sustained by the 
circuit judge "with extrême doubt." 

If the foregoing statement contained ail the facts which are ap- 
plicable to the case, the reason of the décision of the board of gên- 
erai appraisers would be very persuasive; but other provisions of 
the tariff act of October 1, 1890, in that portion of Schedule A which 
relates to colors, are important. Thus, paragraph 50 imposed upon 
"blues • ♦ • dry or ground in or mixed with oil," a duty of six 
cents per pound, and "in pulp or mixed with water six cents per 
pound on the material contained therein when dry." Paragraph 53 
contained the same provision, in the same language, in regard to 
chrome yellow, chrome green, and like chromium colors. Under par- 
agraph 57, the duty of 12 cents per pound is imposed upon ver- 
millon red, whether dry or ground in oil or water, It seems ap- 
parent that congress was aware of the differing methods in which 
colors were prepared for the market, — that they were either dry, 
or mixed with oil, or mixed with water, — and, with respect to a por- 
tion of the blues and to the chromium colors, provided in tenus that 
when they were mixed with water the spécifie duty per pound should 
be assessed only on the weight of the color actually contained there- 
in. Congress knew of the distinction between material dry and 
ground in water, and discriminated between the two methods, when 
it chose to do so. It omitted any discrimination in regard to ultra- 
marine blue, and presumably for a satisfactory reason. The distinc- 
tion which the législature carefuUy made in paragraphs 50 and 53, 
and which was not made in paragraph 55, leads us to the conclusion 
that the distinction was intentionally omitted, and that the article 
known as "ultramarine blue" is dutiable at 4J cents per pound in 
whatever form it is commercially known and purchased. 

The décision of the circuit court is reversed. 
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MATOR, ETC., OF OITY OF NEW YORK et al. T. AMERICAN CABLE 

KY. CO. 

(Circuit Court o( Appeals, Second Circuit April 18, 1894.) 

ASSIGNMBNT OF PATENTS — PaTBNT-OFFICB ReCOBDS. 

Oèrtlfled copies of the patent-ofBce record of instruments purporting to 
be assignments are not prima facie proof of the exécution or genuineness of 
tlie, Instruments. DedericJi v. Agricultural Co., 26 Fed. 763, and National 
Folding Box & Paper Co. t. American Paper Pall & Box Co., 55 Fed. 488, 
disapproved. 

Appeal.from the Circuit Court of the Uuited States for the South- 
ern District of New York. 

This was a suit by the American Cable Eailway Company against 
the mayor, aldermen, and commonalty of the city of New York, for 
infringement of letters patent No. 271,727, issued February 6, 1883, 
to Daniel J. Miller, for improvements in the construction of cable 
railways. There was a decree for complainant in the court below 
(56 Fed. 149), and défendants appeal. 

Francis Forbes and WUliam N. Dykman (on the brief), for ap- 
pellantig. 

Chas. Howî^rd Williams, Daniel H. Driscoll, and Edward W. 
Cady (on the brief), for appeUee. 

Before WALLACE, LACOMBÉ, and SHIPMAN, Circuit Judges. 

WAUjACE, Circuit Judge. The complainant's title to the letters 
patent in suit dépends upon the authenticity of the mesne assign- 
ments under which it claims. No évidence was introdueed tending 
to prove the exécution of the assignments from the patentée to 
Horton, from Horton to the Cable E^way Construction Company, 
and from the Cable Eailway Construction Company to the complain- 
ant, except duly-certifled copies of the patent-offlce record of three 
instruments which purport to be such assignments. The objection 
that the instruments were not sufflciently proved was taken in due 
season, and was ihsisted upon at the hearing in the circuit court. 
We are of opinion that the objection was valid, and consequently 
that the complainant was not entitled to a decree. 

The assignment of a patent is not a public document, but is merely 
a private writing There is no statutory provision requiring it to be 
recorded in the patent ofSce. Section 4898 of the Eevised Statutes 
permits this to be done for the protection of the assignée against 
a subséquent bona flde purchaser or mortgagee. The section does 
not make the recorded instrument évidence, does not require the as- 
signment to be executed in the présence of any public officer, or to be 
acknowlèdged or authenticated in any way before recording, and 
does not provide or contemplate that it shall remain subsequently 
in the custody of the office. It devolves upon the patent office 
merely the clérical duty of recording any instrument which purports 
to be the assignment of a patent. We are aware of no principlr- 
which gives to such a record the efEect of primary évidence, or of 
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prima facîe proof of the exécution or the genuineness oî the original 
document To give it such. efEect wonld enable parties to manufac- 
ture évidence for themselTes. 

Section 892 of tlie Revised Statutes does not touch. the point 
That section provides tliat writt«n or printed copies of any records, 
books, papers, or drawings belonging to the patent ofilce shall be 
évidence in ail cases wherein the original» could be évidence. The 
original assignment does not belong to the patent ofSce. The section 
makes a copy évidence of the same class as the original record, but 
has no application when the original record is not compétent. 
The early cases of Brooks v. Jenkins, 3 McLean, 432, Ped. Cas. No. 
1,953, and Parker v. Haworth, 4 McLean, 370, Fed. Cas. No. 10,738, 
in which it was held that a certifled copy of the patent-office record 
of an assignment of a patent is prima facie évidence of the genuine- 
ness of the instrument, were decided at first instance, and apparently 
without much considération. The rule of thèse cases has been ac- 
cepted without discussion in the later cases of Lee t. Blandy, 1 
Bond, 361, Fed. Cas. No. 8,182; Dederick v. Agricultural Co., 26 Fed. 
763 ; National Polding Box & Paper Co. v. American Paper Pail & 
Box Co., 55 Fed. 488. It is not improbable that thèse décisions were 
influenced by the technical nature of the objection in the particular 
cases. But the rule opens the door to fraud, as any stranger eau 
put an assignment upon record; and it imposes upon a défendant 
who honestly doubts whether a party who claims title to a patent is 
the owner the burden which ought to rest upon his adversary. Our 
conclusions are supported by the opinion of the circuit court of ap- 
peals in Paine v. Trask, 5 C. C. A. 497, 56 Fed. 233, where the ques- 
tion was considered with care, although its décision was unneces- 
sary to the judgment. 

We hâve not considered the point argued by the appellants that 
the bill should hâve been dismissed because no proof was given of the 
complainant's incorporation. The assignment of errors does not 
présent the question. Although, upon the proofs in the circuit court, 
the complainant was not entitled to a decree, it would hâve been a 
proper exercise of discrétion on the part of the court, in view of the 
reliance which the complainant had doubtless placed upon the ad- 
judications which hâve been referred to, to permit the complainant 
to reopen the proofs, and the cause to be reheard. In reversing the 
decree and directing the dismissal of the complainant's bill, we do so 
without préjudice to the granting by the circuit court of such an 
application, if seasonably made by the complainant. 

The decree is reversed, with instructions to the circuit court to 
proceed in conformity with this opinion. 
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, OHB STATB OF ymaiNiA, 
In re STATE) STEAMOTIP 00. 
(District Ootirt, B). D. New ^ori. AP»^! >3, 1894.) 

SHÏPWMK-LIMITATIOIî OF LlABILITY. [li , 

, Wlierç the Britlsh owner of a Brltlsh shlp Isproceeded agalnst In an 
4^^rtcan coui^ |)y both ^ritlsb and American cargo owners In respect to 
a losB of cargo oiccurrlng in teritish watèrS, the eXtént of his llabillty is de- 
tertfUned by tbè statuteft'Of the United States, and not thpse of Great 

'Brlttan. '' " . ■ ■• . ; i.;.; ,':,.•-; 

This was a pétition for liniltatiop'pf liability for Ibss of cargo 
by thiè steamsbip State ôf''VÏrgiiiia,fflèd by thè State Steamship 
Company., 

Wiog, Shoudy & Putnapijjfor petitipjçiei:. 
Butler, Stillmafl & Hubbard} for claimaots. 

B)E¥EI>IOT,:,DiptriGt Judge. In Jviiy,.1879,the steamsMp State 
of Yirginia, owied by the State Steâfliship Company, and bound 
for a Toyage f rona Jlew York to Œasgpw, with. a cargo, stranded on 
Sable Idand.. Her cargo , sjistainèd damage, for which suits were 
commenced by -certain English. underwriters and by certain Amer- 
ican nnderwriters against the owners, in personam, in this court. 
Thereafter, and before ihe suits came on for trial, this pétition 
for limitation of liability was filed by the State Steamship Com- 
pany, and an order was made to app^'aise the value of the steamship 
State of Virginia and her çpending freight on the voyage, and the 
interest of the. petitioner inf the same. The petitioner is a corpora- 
tion organized under the laws of Great Britain. The steamship 
State of Virginia was a British vesseL The proofs taken before 
the commissionep show that the vessel became a wreck, and that the 
cost of her attempted rescue was greater than the sum realized 
f rom the propei^ saved. The commissioner accordingly reported 
that the steamer and her freight, after the disaster and stranding 
aforesald, were of no value. To this finding, exception has befen 
taken, in order to raise the question whetiier a British owner of 
a British ship, being proceeded against in an American court by 
both British and American cargo owners, in respect to a loss of 
cargo occurring in British waters, can claim the limitation of lia- 
bility provided by the statutes of the United States, or whether the 
limitation of this liability is to be determined by the law of Great 
Britain^ there being a statjite of Great Britain whereby the lia- 
bility of a shipowner is limited to eight pounds per ton of gross 
registered tonnage. No objection being taken to the method 
adopted for presenting this question for the décision of the court 
upon this question, I hâve given it due considération; and my opin- 
ion is that the estent of the liability of the shipowner, in a case like 
this, is determined by the statutes of the United States, and not by 
the statutes of Great Britain. The exceptions are therefore over- 
ruled. 
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PHOENIX TOWING & TRANSP. CO. v. MATOB, ETC., OF CITY OF 

NEW YORK. 

(District Court. S. D. New York. March 27, 1894.) 

Tuas AND Tows— MocBiNG 8cow— ExposED Place— Gale— Damage— LiABiMTT. 
Défendant chartered Ubelant's scow to carry garbage to sea. On re- 
turning from a trip, the scow was made fast to the sea fence, in a posi- 
tion wliicli would be exposed in case It should corne on to blow from the 
west, and wlthout any notice of the mooring belng given to libetant. 
There was no custom or nsage between the parties tliat autliorized défend- 
ant to leave tlie scow at that place without prevlous arrangement with 
llbelant, altbough two other scows had. been left there by Ubelant's direc- 
tions during the few days préviens. At the time of mooring this scow, 
the weather indications were threatening, and the master of the scow 
protested against being left there. He had thereafter no means of moor- 
ing the scow, and was in no way négligent. Dm-ing the night it blew a 
gale from the northwest, and in the morning the scow was found to be 
damaged. 'Eeld, that défendants were liable. 

Stewart & Macldin, for libelant. 

WiUiam H. Clark, Corp. Counsel, and James M. Ward, Asst Corp. 
Oounsel, for claimants. 

BROWÎT, District Judge. About 3 or 4 o'clock in the afternoon 
of Sunday, the 19th of February, 1893, the Ubelant's scow Seth 
Low, which had been used by the défendant for carrying garbage 
outside of Sandy Hook, was left at the Erie Basin breakwater, or 
sea fence. The place of mooring was comparatively safe, except 
as against strong westerly winds. During the night the wind 
changea from southward to a violent westerly gale, and the scow 
sank from pounding. The above libel was flied to recover damages. 

Several of the libelant's scows had been in use by the défendant 
under arrangements for daily hire. A few days bef ore, the défendant 
was notifted that the scows would be wanted, and that they should 
be returned as soon as they were discharged. The practice upon 
returning scows was for the défendant to inquire by téléphone of 
the libelant at what place the scows should be left, and to leave 
them in accordance with the answer received in reply. Two other 
scows, upon being discharged, had been left by the libelant's direc- 
tions at the sea fence during one or two days preceding. The Seth 
lx)w being loaded, was taken to the stake boats at Gravesend on 
Saturday night, and during the foUowing day (Sunday) towed ont 
to sea, her cargo dumped, and she was then brought back to the 
sea fence, as above stated. It does not appear that any previous 
inquiry had been made where she should be left for the libelant to 
receive her; nor was the libelant notifled, though the captain of 
the Municipal — ^the tug in charge — testifles that he received direc- 
tions from the défendant to leave her at the Erie Basin breakwater. 

When left there, the captain of the scow protested that it was 
not a proper place, and desired to be taken to Gowanus, not far 
distant The weight of évidence shows that the weather was at 
that time somewhat threatening; the wind being from the south 
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at the rate of about 15 miles per houp, and the sky overcast. Storm 
signais were set on the government station three times during the 
day, indicating that a blow of above 25 miles an hour was to be 
expected. The captain of the scow did ail he could to prerent 
being left there; he had no means of moving the scow, and, as I 
flnd, was in no way négligent or lacking in due cijre. At il o'clock 
p. m. the wind had hauled more to the westward, and from 10 to 13 
o'clock^ midnight, it increased from 19 to 33 miles per hour, and 
subSequently, during the night, became still more violent from the 
north-west. At haJf past 11 p. m. the boat roUed and pounded so 
that nothing aboard, as the captain testifles, would remain in place, 
and he and his wife were forced to leave her. The foUowing 
momin'g she was found more or less broken and half fuU of water. 

Upon the aboyé facts, I am obliged to hold the défendant respon- 
sible for the damages. There was ûq usage between the parties 
that authorized the défendant to leave the scow at the sea fence, at 
the libelant's risk, without previous notice and arrangement. The 
libelant was reasonably entitled to hâve opportunity, through pre- 
vious notice, to remove the boat from the place where it might be 
left, before it could be charged with the risk of allowing her to 
remain. The fact that the libelant authorized two scows pre- 
viously to be lëft at the same place under an arrangement which 
gave it the opportunity to remove them at once, or to leave them 
at its own option, untU there was need of removal, was no author- 
ity and no justification for the défendant to leave the subséquent 
scow without notice, and with no such opportunity. The reason 
why the usual arrangement was not made probably was, that the 
defendant's oflacers did not receive timely notice on Saturday from 
its %orking superintendent that the scow woidd be discharged on 
Sunday so as to be able to communicate vdth the libelant by télé- 
phone on Saturday, in accordance with the usual custom. This, 
howevei*, was not at the libelant's risk. Until the scow was proper- 
ly delivéred, she remained under the responsibility of the défend- 
ants. Due notice was necessary for such a proper delivery; and 
in the absence of this, the défendant remains responsible. 

Decreè for the libelant, with costs. 



THE DAKOTA. 

WALSH V. THE DAKOTA. 

(District Court, S. D. New York. March 26, 1894.) 

Collision— Stham Vkssels Cbosbing— Starboard Hand Rtjlb. 

The ferryboat D., wWle crossIng the Bast river from Brooklyn to New 
York, collided with the tug O. B., at the time going up stream near the New 
York shore, and having the D. on her starboard hand. On conflicting évi- 
dence the court found that the tlde was nearly slack, and the D. making 
nearly a direct course across the river to her slip; that as soon as. she 
saw the tug threatenlng to go between her and her slip, she blew one 
wbistle, slowed down, and stopped and iiackeâ as soon as danger became 
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apparent SeW!, that the ferryboat had done ail that was required ot 
her, and that the collision was due to the f allure of the tug to keep ont ot 
the way. 

Goodrich, Deady & Goodrich, for libelant 
WUcox, Adams & Green, for respondent. 

BEOWN, District Judge. The lerryboat Dakota, while cross- 
ing from her slip at Broadway, Brooldyn, to Grand street, New 
York, came in collision with the libelant's tugboat Olive Baker, at 
about half past 6 in the morning of August 15, 1893. The star- 
board bow of the ferryboat struck the starboard side of the tug 
about amidships, at an angle of from 2^ to 3 points. The time was 
about an hour and a half after low water at GoTemor's Island; and 
as the current in the East river continues to run down for about an 
hour and a half after low water, although there is a little upward 
current along the shores somewhat earlier, it is certain that there 
could not hâve been mueh flood tide to cause the fenyboat to de- 
viate very greatly from a straight course across the river. 

Beyond the fact that the Dakota gave a signal of one whistle, 
almost every other circumstance in the case is a subject of most 
flagrant contradiction. The gênerai theory of the libelant, to the 
eflect that after the Dakota had given one whistle, and the Olive 
Baker had passed to the right, so that the beats were reaUy out of 
ail danger of collision, the Dakota, when pointing astem of the tug, 
and nearly straight down river towards the navy yard, gave two 
whistles and swung stUl more to port towards the Brooldyn shore 
untU she ran upon the Baker far on the Brooklyn side of the river, 
is not only improbable in the highest degree, but is contradicted 
throughout by the respondent's witnesses. Snch navigation by the 
ferryboat is inconceivable and cannot be credited. The burden of 
proof is upon the libelant. I cannot regard any part of his case as 
established. The Dakota gave no signal of two whistles; but 
after her flrst single whistle, she gave only an alarm signal of three 
whistles. The collision was near the New York shore. 1 find that 
the ferryboat pursued her customary course towards the Grand 
Street slip; that there was but a slight flood current, and that she 
did not head down river, or towards the navy yard at any time, 
nor towards the southwest, though the pUot's mistake and con- 
fusion in testifying, or some error in his compass, gives a slight color 
to the libelant's contention in that regard. As soon as the Olive 
Baker was seen coming up near the New York side, threatening to 
go between the Dakota and her slip, the Dakota properly gave a 
signal of one whistle, slowed down, and afterwards stopped and 
backed as soon as danger from the Baker became apparent. This 
was in accordance with the rules of navigation. When her whistle 
was given, the Olive Baker had the Dakota on her own starboard 
hand, and was bound to keep out of the way. She could easUy hâve 
done so, either by going to the right, as was her duty to do, or by 
stopping and backing; neither of which she did. 

I find that the Dakota did ail that was required of her, by stop- 
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ping àna MëMilg as sotfji as such action on her part was apparently 
heedful tô atbid collîsîôii; and tliat the collision àrose from thè fail- 
ure of the OUtc Baker to take proper and timely steps to keep out 
of the way. 
The libel :i dismissed, with costs. 



THB JOHN T. PRATT. 

THE A, R. KBBNE. 

NATIONAL STORAGB CO. v. THE JOHN T. PRATT et al. 

ROGEBS T. THE JOHN T. PRATT. 

(District Court, S. D. New York. Mardi 24, 1894.) 

COLLiBiON— Steam attd Sail Meeting — Faultt Lookout— Change dp Course. 
A tug, going down New York bay at nlght, Incumbered with scows In 
tow on a hawser, saw ahead the lights of a salling vessd, and took 
measupes to avoid her by blowlng one whistle and sheeriog to the right, 
after whlch.she contlnued her original course. Owlng to a faulty look- 
out on the achooner, the latter changed her course when near the tow, 
eithér by rëàson of tàking in salis preparatory to ajichoring, or by an 
intenUonal change of course towards her anchorage ground, and ran In 
between the tug and the .tow, and coUided wlth one of the scows. 'Helii, 
that the sole liablllty wjas wlth the schooner, for négligent lookout and 
un warranted change of course when afiproachlng a steam vesseL 

Goodrich, Deady & Goodrich, for National Storage Co. 
Stewart & Macklin, for the John T. Pratt. , 

Wing, Shoudy & Putnam,,for the A. B. Keene. 

BROWN, District Judge. At about 10 o'clock in the evening 
of July 13, 1893, as the steam tug Pratt was hauling three mud 
scows out to sea by a hawser from 40 to 50 fathonas in length, 
the schooner Keene, coming up the bay, with a moderate south- 
west wind, came in collision with the forward scow, by which both 
were badly damaged, to recover for which, the above libels were 
filed. 

The collision was about one-third of the distance from Bedloe's 
Island to Eobin'a Reef. The night was mild and clear starlight, 
The tug and the schooner being at first nearly head and head, and 
the colored lights of each being visible to the other, the tug, when 
at a considérable distance, gave a signal of one whistle, indicat- 
ing that she would go to the right, ported her wheel, hauled off 
to the right for a few minutes, and then continued down on her 
course. The schooner was intending to anchor upon the anchor- 
age ground off and below the Statue of Liberty. Before the col- 
IMon, her.topsails, jibs, spanker, and foresail were ail taken in; 
and the concurrent testimony is that she struck the forward end 
of the scow at a considérable angle, having run in between the for- 
ward part of the scow and the tug, after having passed the tug 
at a considérable distance to the eastward of her. 

The dear prépondérance of évidence and probabUity satisfles me 
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that the whole fault of this collision was with the schooner, in 
that she did not maintain a proper lookout; did net observe the 
vertical lights of the tug, indicating a tow, nor the lights upon 
each of the scows; nor did she obserT3 the scows themselves, which 
were easily distinguishable at a fiufficient distance; and that she 
changed her course towards her anchorage gronnd, and ran in 
between the tug and tow in conséquence of her faUure to keep a 
proper lookout. The crew had been taking in sail preparatory to 
anchoring, and this might naturally account for some relaxation in 
the lookout. The change of course might hâve taken place with- 
out much change of her helm, in conséquence of having taken in her 
jibs, and foresaU, the last only very shortly before the collision, 
leaving her mainsail still drawing on the starboard side, and tend- 
ing to bring her bow to port. But it is immaterial whether her 
change of course happened negligently from this cause, or trom an 
intentional change of helm, which her witnesses deny. 

The faults alleged against the Pratt I flnd to be immaterial. 
Her vertical lights must hâve corne, as I flnd, sufQciently in view 
of the schooner in abundant time to wam the latter against allow- 
ing any change in her course; and whether the distance between 
the vertical lights was the usual distance or not, they were suffl- 
cient to indicate a tow; while the tow itself, and its lights, were 
also easily distinguishable, had any proper lookout been kept. 
The absence of a separate lookout on the tug, is plainly immaterial, 
since the schooner was seen in time, and her movements evidently 
perfectly observed by the pilot at the wheel of the Pratt. The 
collision really occurred, as I flnd, through a heedless change in 
the Bchooner's course, without paying attention to the tow during 
préparations for anchoring. The Pratt, incumbered with such a 
tow, did ail she was called on to do to avoid the collision, which 
would not hâve occurred but for the schooner's above named faults. 

The libels should be sustained as to the Keene, and dismissed 
as to the Pratt, with costs. 
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